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A Pacific Climate Treaty is proposed to advance climate action in the Pacific and globally. The treaty will
support regional cooperation on mitigation, adaptation, loss and damage, climate-induced migration and
access to justice. Moreover, it could set up institutions-such as a Pacific Islands Climate Commission-to
further enhance regional cooperation and promote Pacific climate leadership. The treaty would set a precedent
that could inspire similar regulatory action elsewhere in the world, building on the momentum created by the
new Paris Agreement. This report explains the initiative and presents a model Pacific Climate Treaty that
draws on the joint leadership of Pacific Island governments and civil society in the global movement to tackle
climate change.
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INTRODUCTION

The initiative of a Pacific Climate Treaty builds on the momentum of the Paris Agreement adopted under the United
Nations Framework Convention on Climate Change (UNFCCC) at the 21st Conference of the Parties to the UNFCCC (COP21)

in December 2015. Although the adoption of this new international climate change treaty marks a major breakthrough
in international diplomacy, the advances made with the Agreement are mainly procedural. The single most important
exception is the Agreement’s long-term temperature goal of ‘holding the increase in the global average temperature to
well below 2°C above pre-industrial levels and to pursue efforts to limit the temperature increase to 1.5°C above pre-industrial
levels’. However, the Agreement lacks substantive obligations for its State parties that would ensure the achievement of this
goal. Instead, the system rests on a structure of ‘nationally determined contributions’ or ‘NDCs’ which are not legally
binding and set by State parties themselves.

The weakness of this system is apparent from current pledges which, if fully implemented, would put the world on a pathway
of at least 2.7°C of global temperature rise. Such levels of warming would have catastrophic consequences for Pacifc Island
Development States (PSIDS). And the non-bhinding nature of the pledges means that it will be diFcult, if not impossible, to hold
individual States to account for emission paterns that are inconsistent with the global goal. Climate acton will therefore
contnue to depend on regulatory acton at the natonal and regional levels. At the same tme, however, such acton will
become more visible as a result of the oversight frameworks established under the Paris Agreement.

The Model Pacifc Climate Treaty presented in this report is a draf model treaty for the Pacifc region aimed at avertng the mul-
tple threats posed by climate change. The model treaty contains concrete regional targets that combine climate, development
and human rights objectves--such as the target of ensuring universal access to suFcient amounts of clean and afordable energy
for all Pacifc islanders and for a growing productve sector by 2030. This target is coupled with a provision that creates the
legal basis for an ambitous renewable energy framework, which should enable PSIDS to access climate fnance for pro-
jects with economy-wide development gains. At the same tme, the Treaty provides a bold example of the region’s commitment
to keeping global temperature rise well below 1.5°C by banning new coal or fossil fuel mines in the territories of State
partes. The later provisions draw on Pacifc leadership in the growing global movement for an immediate halt to new fossil fuel
mines to accelerate the transiton from carbon-intensive to renewable energy.

This leadership was partcularly apparent when Pacifc Island leaders formally expressed their joint commitment to ‘an inter-
natonal moratorium on the development and expansion of fossil fuel extractng industries, partcularly the constructon of
new coal mines, as an urgent step towards decarbonising the global economy’ in the Suva Declaraton on Climate Change
adopted under the auspices of the Pacifc Islands Development Forum (PIDF) in September 2015. A similar call for a global
moratorium on all new coal mines was made by leaders from the Cook Islands, Kiribat, the Marshall Islands, Nauru, Niue, Palau
and Tuvalu in the Smaller Island States Leaders’ Port Moresby Declaraton on Climate Change, also adopted in September
2015.

These calls have been embraced, echoed and amplifed by civil society in the Pacifc and around the world. Through its
focus on sustainable development and renewable energy, the Treaty combines contnued Pacifc leadership in the phase-out
of fossil fuels with the promoton of economic and social development. While illustratng the region’s commitment to combat
climate change and achieve sustainable development, the Model Pacifc Climate Treaty also refects the urgent need to deal
with the adverse efects of climate change that are already being experienced in the region. Moreover, it sets up structures and
insttutons to address future impacts of climate change and to ensure that the human rights of individuals and communites in
Pacifc Islands are optmally protected at all tmes. The Model Treaty has provisions on adaptaton, loss and damage, climate-
induced displacement and access to justce which atest to PSIDS’ commitment to address these issues comprehensively and
efectvely through acton at the natonal, regional and internatonal levels. The Model Treaty also contains a clause aimed at
securing the perpetual sovereignty and rights of Pacifc Island peoples and their territories, in the face of the existental threats
posed by climate change to many Pacifc Island natons and communites. As for insttutons, the Treaty sets up a Pacifc Islands
Climate Commission to further enhance regional cooperaton and promote Pacifc leadership in meetng the challenges
posed by climate change, and a Pacifc Islands Climate Compensaton Fund to help facilitate compensaton for Pacifc Island
communites and natons afected by climate change from actors with signifcant historical responsibility for climate change. The
Pacifc Climate Treaty could anchor the most ambitous part of the long -term temperature goal contained in the Paris
Agreement—the 1.5°C limit--into a new source of law. Although this provision would not directly afect the Paris Agree-
ment or its interpretaton, it would be an important demonstraton of PSIDS’ contnued commitment to keeping global
temperature rise below 1.5°C. In a similar vein, the Treaty could showcase PSIDS’ commitment to the protecton of Pacifc
cultures and the enjoyment of human rights, including the rights of ‘climate migrants’ or ‘climate refugees’, in the face
of climate change. Again, this commitment was powerfully artculated in the Suva Declaraton on Climate Change and other
regional declaratons, many of which are afrmed in the Preamble of the Model Treaty. Adoptng a regional Treaty that deals
comprehensively with all these aspects of climate change would fll glaring gaps in the protecton of those who are most
vulnerable to the impacts of climate change, while inspiring more ambitous acton in other regions and at the global level.
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WHAT IS A PACIFIC CLIMATE TREATY?

The Vienna Convention on the Law of Treaties (VCLT) defines a treaty as ‘an international instrument concluded
between States in written form and governed by international law, whether embodied in a single instrument or in

two or more related instruments and whatever its particular designation’. A Pacific Climate Treaty could be similar to other

regional and international treaties banning or phasing out entire categories of substances or products that are known to be
harmful to humanity, such as the Montreal Protocol, the Basel Convention, the Chemical Weapons Convention, the Biological
Weapons Convention and the Mine Ban Treaty.

As there is currently no treaty that bans or phases out fossil fuels, the Treaty would set a pioneering example to the rest of the
world. As indicated above, the Treaty could also comprise other aspects of climate change that are of essental importance to
PSIDS, including sustainable development, adaptaton, loss and damage, climate-induced migraton, human rights, sover-
eignty, access to justce and compensaton.

A treaty is binding on a State only if that State has solemnly agreed to be bound by the treaty. For this reason, the provisions of
multlateral treates are nearly always the product of intense negotatons between States. Internatonal negotatons under
the UNFCCC have shown that achieving provisions that ban or phase out fossil fuels in aninternatonal treaty is politcal-
ly impossible in the short run.

The proposed Climate Treaty is therefore a regional treaty under the auspices of PIDF, with its potental membership
limited to PSIDS.

The ratonale is that potental Partes to the Treaty already possess the politcal courage and commitment needed to adopt a
fagship legal instrument that is sufciently ambitous to prevent catastrophic changes in the global climate system.

Negotatng a Pacifc Climate Treaty also allows Partes to tailor the Treaty’s provisions to the specifc needs of PSIDS
while promotng Pacifc cultures, traditons and values. Such a treaty, when implemented in collaboraton with PIDF and civil
society, would send a powerful signal to markets, governments and civil society around the world that the end of fossil fuels
is near, with Pacifc Islanders actng not as victms of climate change but as agents of change.

An important precedent for the Pacifc Climate Treaty is the South Pacifc Nuclear Free Zone Treaty (the Rarotonga Treaty). This
treaty was negotated between members of the Pacifc Islands Forum against a backdrop of nuclear tensions between great
politcal powers.

The Rarotonga Treaty is an arms control agreement which bans the manufacture or possession of nuclear weapons amongst
Partes to the treaty, establishing a ‘nuclear free zone’ with boundaries stretching from Latn America to the Antarctc zone in the
south to the equator.

Although the Rarotonga Treaty, despite its ttle, did not establish a zone in which all nuclear actvites were prohibited, it did act as
a ‘braking mechanism’ in the nuclear arms race by ensuring that the South Pacifc region would remain nuclear weapons-
free.

The Pacifc Climate Treaty would work in a similar way: it would not immediately make the use and producton of fossil fuels
illegal, but it would impose the frst-ever moratorium on new coal and fossil fuel mines in a legally binding instrument covering a
huge porton of the Earth’s surface.

This would demonstrate to the rest of the world that phasing out fossil fuels with a view to keeping global temperature rise below
1.5°Cis possible
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A PACIFIC VISION FOR CLIMATE ACTION

The vision that underpins the initiative for a Pacific Climate Treaty is set out in the Preamble of the Model Pacific
Climate Treaty. The Preamble starts by highlighting the devastating effects of climate change that are already being

experienced in the Pacific and the existential threats posed by future climate change, while spelling out the consequenc-

es thereof for internationally protected human rights:

e Gravely distressed about the impacts of climate change that are already causing loss and damage to our people, societies,
livelihoods and natural environments, depriving many of our people of their fundamental human rights;

e Concerned that climate change creates existential threats to our very survival and that this, coupled with other climate
impacts, puts the right of self-determination and all other human rights of our people at risk;

The Preamble proceeds to highlight that despite the near-universally ratfed UNFCCC climate change has not been adequately
addressed so far, and both acton to limit global warming and funding for mitgaton and adaptaton remain grossly inadequate:

e Concerned that emission paterns over the past two decades have been in sharp contrast to the ultmate objectve of
preventng dangerous anthropogenic interference with the climate system, as stpulated in the United Natons Framework
Conventon on Climate Change;

e Concerned that current internatonal acton to limit global temperature rise remains grossly inadequate, and that fossil
fuel producton, including the constructon of new coal mines, contnues to increase;

e Concerned that current levels of grant-based funding for mitgaton and adaptaton remain insufcient to realise the
right to sustainable development and to design and implement adaptaton measures that address all vulnerable sectors
including health, educaton, water and sanitaton, energy, fsheries and oceans, agriculture and forestry;

The remainder of the Preamble clarifes that the Pacifc vision for climate acton is based on the principles of preventon, climate
justce, non-discriminaton and inclusiveness, drawing on the Suva Declaraton on Climate Change and other regional statements.

It concludes:
e Reiteratng our commitment to sustainable development and the phasing-out of fossil fuels at the
e natonal, regional and global level;

e Determined to take, facilitate and promote urgent acton to address the causes of climate change and deal with its adverse
efects.

The operatonal part of the Model Pacifc Climate Treaty provides text suggestons for provisions that would promote sustaina-
ble development, phase out fossil fuels and address the aspects of climate change that pose the greatest challenges to
the Pacifc people.

The text suggestons are based on regional statements and declaratons adopted by Pacifc Island leaders and other regional
stakeholders in recent years, as well as PSIDS’ positons in internatonal climate negotatons and other internatonal
forums.

The Model Pacifc Climate Treaty also builds on the strongest parts of the UNFCCC, the Kyoto Protocol and the Paris
Agreement. It draws further inspiraton from the Rarotonga Treaty and other regional environmental treates, internaton-
al and regional human rights treates and the Conventon on Access to Informaton, Public Partcipaton in Decision-making and
Access to Justce in Environmental Maters (‘Aarhus Conventon’).

Both the preamble and operatonal provisions of the Model Treaty merit further and more detailed explanaton.

This is provided in the Commentaries to the Model Treaty in the second part of this report.
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MODEL PACIFIC CLIMATE TREATY WITH COMMENTARY

PREAMBLE

The Parties to this Treaty,

United in their commitment to a safe and stable climate;

e Gravely distressed about the impacts of climate change that are already causing loss and damage to our people, societes,
livelihoods and natural environments, depriving many of our people of their fundamental human rights;

e Concerned that climate change creates existental threats to our very survival and that this, coupled with other climate
impacts, puts the right of self-determinaton and all other human rights of our people at risk;

e Reafrming the importance of the United Natons Framework Conventon on Climate Change and its associated instruments
in preventng, and dealing with, the adverse efects of climate change in a manner that is fair and equitable;

e ReafFrming the Smaller Island States Leaders” Port Moresby Declaraton on Climate Change, the Suva Declaraton on
Climate Change, the Nuku ’alofa Ministerial Declaraton on Sustainable Weather and Climate Services for a Resilient
Pacifc, the Polynesian Leaders’ Taputapuatea Declaraton on Climate Change, the Boknake Haus Communiqué of the 15th
Micronesian Presidents’ Summit, the Lifou Ministerial Declaraton on Climate Change, the SIDS Accelerated Modalites
of Acton (SAMOA) Pathway, the Majuro Declaraton for Climate Leadership, the Melanesian Spearhead Group
Declaraton on Environment and Climate Change, and the Niue Declaraton on Climate Change;

e Concerned that emission paterns over the past two decades have been in sharp contrast to the ultmate objectve of
preventng dangerous anthropogenic interference with the climate system, as stpulated in the United Natons Framework
Conventon on Climate Change;

e Concerned that current internatonal acton to limit global temperature rise remains grossly inadequate, and that fossil
fuel producton, including the constructon of new coal mines, contnues to increase;

e Concerned that current levels of grant-based funding for mitgaton and adaptaton remain insu¥tcient to realise the
right to sustainable development and to design and implement adaptaton measures that address all vulnerable sectors
including health, educaton, water and sanitaton, energy, fsheries and oceans, agriculture and forestry;

e Reiteratng our commitment to sustainable development and the phasing-out of fossil fuels at the natonal, regional and
global level,

e Determined to take, facilitate and promote urgent acton to address the causes of climate change and deal with its adverse
efects;

e Considering that adaptaton to the adverse efects of climate change and avertng, minimising and addressing loss and
damage associated with climate change are a mater of survival;

e Recognising that addressing gender-based inequality and discriminaton is essental for efectve acton on climate change;

e Recognising the importance of engaging, as equal partners, civil society, women, youth and persons with disabilites, in all
eforts towards building climate change resilience;

Agree as follows:
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COMMENTARY

(1) The Preamble starts with a paragraph that articulates PSIDS’ joint commitment to a safe and stable climate,
followed by two paragraphs that highlight the human rights consequences of climate change. The language of

these paragraphs is based on the Suva Declaration on Climate Change and numerous resolutions of the United
Nations Human Rights Council which recognise that climate change poses a threat to the enjoyment of
human rights. These preambular paragraphs specifically characterise climate change as a threat to the right
of self-determination and all other rights, thus implying that all States—including States outside the
region—must combat climate change and assist PSIDS in dealing with adverse effects as a matter of legal
obligation under international human rights law.

(2) The fourth preambular paragraph clarifes that the Treaty complements rather than replaces the UNFCCC, the Kyoto Protocol
and the Paris Agreement. This is important not only to safeguard the environmental integrity of these instruments, but also to
ensure that climate acton upholds the principle of common but diferentated responsibilites and respectve capabilites. For
PSIDS, the UNFCCC and its associated instruments are also essental to ensure contnued and increased access to fnance, capaci-
ty building and technologies—which developed countries are obliged to provide under these treates. The fFfh preambular
paragraph highlights the most relevant regional statements on climate change, including those that are cited in the Suva
Declaraton. These statements provide an important part of the historical context of the Treaty.

(3) The sixth preambular paragraph expresses concern about emission paterns over the past two decades having been ‘in sharp
contrast to the ultmate objectve of preventng dangerous anthropogenic interference with the climate system, as stpulated in
the United Natons Framework Conventon on Climate Change’. This paragraph suggests that Partes to the UNFCCC,
especially developed country Partes, should have made drastc emission cuts long ago in accordance with the principle of com-
mon but diferentated responsibilites and respectve capabilites and the ultmate objectve of this treaty to prevent
‘dangerous anthropogenic interference with the climate system’. This concern refects the Pacifc positon that the UNFCCC is an
instrument that in itself imposes legal obligatons on its Partes—a positon that can be defended by referring to the
general rule of treaty interpretaton that provisions of a treaty must be interpreted in the light of the object and purpose of the
treaty. Legally and morally, the suggeston that the UNFCCC creates legal obligatons which might already have been violat-
ed strengthens the Pacifc claim for adaptaton support, compensaton and support for ‘migraton with dignity’ based on
historical responsibility for climate change.

(4) The seventh preambular paragraph addresses one of the greatest omissions of the Paris Agreement — the lack of
references to fossil fuels — and explains the ratonale for the ban on new coal and fossil fuel mines and other measures to
accelerate the transiton to renewable energy contained in Artcle 3(2) of the Treaty. This paragraph draws on paragraph 6
of the Suva Declaraton on Climate Change.

(5) The eighth preambular paragraph addresses the contnued lack of adequate funding for mitgaton and adaptaton. The
paragraph refers to the right to sustainable development—protected under Artcle 3(4) of the UNFCCC—and hints at
nonfulflment of developed countries’ obligatons under that treaty to provide climate fnance. The paragraph further
provides a non-exhaustve list of sectors within PSIDS that are vulnerable to the adverse efects of climate change. This list in-
cludes the sectors highlighted in the Suva Declaraton on Climate Change and adds ‘educaton’ and ‘oceans’. The emphasis on
grant-based fnance refects PSIDS’ call for adaptaton measures to be 100% grant-fnanced.

(6) The ninth preambular paragraph states that ‘adaptaton to the adverse efects of climate change and avertng,
minimising and addressing loss and damage associated with climate change are a mater of survival’. This language builds
on statements made by Pacifc leaders at internatonal meetngs, including at COP21 in Paris. The tenth and eleventh preambu-
lar paragraphs are taken verbatm from the Suva Declaraton on Climate Change and refect overwhelming support from
Pacifc leaders and civil society.

(7) The fnal preambular paragraphs draws on paragraph 6 of the Suva Declaraton and also refects Sustainable Development
Goal (SDG) 13: ‘Take urgent acton to combat climate change and its impacts’. The language here is broader, with Partes
expressing determinaton to ‘take, facilitate and promote urgent acton to address the causes of climate change and deal with its
adverse efects’. The expressed determinaton to ‘take’ acton refects Pacifc leadership to act at the natonal and regional levels,
while the words ‘facilitate and promote’ signal the need for internatonal cooperaton, fnancial and technical assistance and
urgent acton to tackle climate change in other regions .
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Article 1. USAGE OF TERMS

For the purpose of this Treaty, the definitions contained in Article 1 of the United Nations Framework

Convention shall apply.

In addition:

1. “Territory” means internal
waters, territorial sea and
archipelagic waters, the seabed
and subsoil beneath, the Iland
territory and the airspace above
them.

2. “Sustainable development”
means development that meets
the needs of the present with-
out comprising the ability of
future generations to meet their
own needs.

3. “Human rights” means the
human rights protected under
customary international law, the
Charter of the United Nations and
relevant human rights treaties
ratified by the Parties.

4. “loss and damage” means
negative effects of climate-related
stressors that occur despite efforts
to reduce or prevent greenhouse
gas emissions and adapt to
climate change.

5. “Climate-induced migration”
refers to movement of people
within or across national borders
because of sudden or gradual
environmental disruption that is
consistent with climate change.

6. “Compensation” means money
awarded to person(s) or nation(s)
who suffer loss and damage.

7. “Fund administrator” means
the organisation responsible for
managing the Pacific Islands
Climate Compensation Fund under
Article 7 of the Treaty.

8. “Party” means a Party to this
Treaty.

9. “Conference of the Parties”
means the Conference of the
Parties to this Treaty.

10. “Secretary-General” means
the Secretary-General of the
Pacific  Islands Development
Forum.

COMMENTARY

(1) The Artcle starts by suggestng that the defnitons contained in Artcle 1
of the UNFCCC apply mutats mutandis to the Pacifc Climate Treaty. Artcle 1 of the
UNFCCC defnes key terms ranging from ‘emissions’ and ‘climate system’ to
‘adverse efects of climate change’. Partcularly noteworthy is the defniton of
‘climate change’, which makes it clear that climate change is human-made and in
additon to natural variability. The Artcle 1 defnitons similarly apply to the Kyoto
Protocol and the Paris Agreement. Incorporatng these promote consistency
between the complementary regional initatve.

(2) The defniton of ‘sustainable development’ is taken from the World Commission
on Environment and Development ’s 1987 report ‘Our Common Future’, also known
as the Brundtland report. The report was writen afer three years of public hearings
and is based on over fve hundred writen submissions. The landmark defniton
from the report remains the most frequently quoted defniton of sustainable
development.

(3) The defniton of ‘territory’ is taken from Artcle 1(b) of the South Pacifc Nuclear
Free Zone Treaty. As the defniton is broad, it ensures that the potental geographical
scope of the treaty is nearly a fFh of the Earth’s surface. This geographical
coverage partcularly increases the impacts, including symbolic impact, of the
ban on new coal mines and exploraton for fossil fuels: it disproves the widely held
assumpton that fossil fuel producton and consumpton are legal, normal and permis-
sible.

(4) The defniton of ‘*human rights’ is formulated so that it covers at least all
human rights enshrined in the Universal Declaraton of Human Rights, without
creatng new human rights obligatons for Partes. This prevents a situaton where a
Party could incur, by implicaton, obligatons under human rights treates it has not
ratfed. At the same tme, all human rights that are internatonally recognised as
being afected by climate change are within the scope of the Treaty. The right to
enjoy a distnct culture--which is partcularly important in light of the range of
threats climate change poses to communites in the Pacifc—is also within the
scope of the Treaty, as it is incorporated in Artcle 27 of the Internatonal Covenant on
Civil and Politcal Rights (ICCPR) which is widely understood to refect customary
internatonal law.

(5) The defniton of ‘loss and damage’ is broad and inclusive, in accordance with
PSDIS’ positons on loss and damage in climate change negotatons under the UN-
FCCC. The defniton makes it clear that loss and damage is distnct from mitgaton
and adaptaton; it concerns residual negatve efects of climate change. The defniton
is also sufFciently broad to encompass slow-onset and extreme weather events,
which is in line with Artcle 8 of the Paris Agreement. As there is, as yet, no agreed
defniton of ‘loss and damage’ under the UNFCCC regime, the defniton in the
Pacifc Climate Treaty could have signifcant infuence on internatonal discussions
and policy-making on loss and damage, including the work of the Warsaw Interna-
tonal Mechanism on Loss and Damage.

(6) Another gap in internatonal law is the lack of norms and rules on climate-induced
displacement and migraton.
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The defniton of ‘climate-induced migraton’ included in the Treaty borrows from a wealth of academic literature on ‘climate
refugees’, and has been adjusted to ensure that the Treaty’s provisions on this important mater cover: i) internally displaced
persons and persons who cross borders; ii) involuntary and voluntary displacement or migraton; and (iii) permanent and
temporary relocaton. The distnguishing parameter for the defniton is that climate change is the cause of relocaton. The
advantage of this inclusive defniton is ensuring that diferent categories of people who migrate as a result of climate change will

receive, at least in principle, the same levels of protecton. The potental drawback of the defniton is that it is difcult to
distnguish climate-induced displacement from migraton triggered by politcal, economic or other factors. However, this
difculty could be resolved, at least to an extent, on a case-by-case basis in light of scientfc and other evidence. And again,
the absence of an agreed defniton of ‘climate-induced migraton’ means that the defniton contained in this Treaty could
help shape internatonal discussions and policy-making, including the work of the task force mandated by the Paris
decision to ‘develop recommendatons for integrated approaches to avert, minimize and address displacement related to the
adverse efects of climate change’.

(7) The Treaty defnes ‘compensaton’ simply as ‘money awarded to person(s) or naton(s) who sufer loss and damage’.
This defniton builds on the assumpton that at least some greenhouse gas polluton can be qualifed as, or linked to wrongful or
illegal conduct, which results in an obligaton for the responsible actor to rectfy the consequences of the conduct. It
should be noted that under internatonal law, compensaton is just one form of remedies that can be awarded to beneftciaries
of an obligaton who are afected (‘injured’) by wrongful conduct. The principal obligatons arising from wrongful conduct
are (i) to stop the wrongful conduct and (ii) ‘as far as possible, wipe out all the consequences of the illegal act and
re-establish the situaton which would, in all probability, have existed if that act had not been commited’. The need for, and
right to, compensaton arises from the reality that most damage to the climate system is of an irreversible nature.
Accordingly, restoring or replacing rights that have been violated as a result of climate change is not always possible. Compensa-
ton is a second-best response to violatons, which can rectfy some of the harm done to the victms of climate change and
provide the means for new opportunites.

(8) The fnal four defnitons in the Treaty concern administratve and insttutonal arrangements. The ‘Fund administrator’
referred to in Artcle 9 of the Treaty is, as per that Artcle, the PIDF.

ARTICLE 2. PURPOSE

1. The purpose of this Treaty is to achieve sustainable development while strengthening natonal, regional and global responses
to the threat of climate change, including by:

(@) Pursuing all possible eforts to hold the increase in the global average temperature to well below 1.5°C above pre-industrial
levels;

(b) Ensuring and maintaining universal access to sufcient amounts of clean and afordable energy for all Pacifc islanders and
for a growing productve sector;

(c) Increasing our ability to adapt to the adverse efects of climate change and foster climate resilience and sustainable
development, in a manner that does not threaten food producton;

(d) Preventng, minimising and addressing loss and damage associated with the adverse efects of climate change;
(e) Protectng the sovereign rights of all Pacifc Small Island Developing States in the face of threats posed by climate change;

( Making fnance fows consistent with a pathway towards sustainable and climate-resilient development, adaptaton
and compensaton for loss and damage.

2. This Treaty will be implemented in accordance with internatonal law, including the precautonary principle, the principle of
common but diferentated responsibilites and respectve capabilites, the polluter pays principle and human rights, including
cultural rights and the rights of indigenous peoples.
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COMMENTARY

(1) The chapeau of the first paragraph of Article 2 states that the Treaty aims at the achievement of

sustainable development while strengthening responses to the threat of climate change at the national, regional

and global level. The simultaneous focus on these three levels is a distinctive feature of the Treaty, which sets it
apart from most regional treaties and from international treaties—including the UNFCCC and the Paris
Agreement—which focus primarily on global responses.

(2) The remainder of paragraph 1 resembles Artcle 2(1) of the Paris Agreement--which sets out the purpose of that
instrument—but is more comprehensive, and tailored to the needs and priorites of PSIDS. Subparagraph 1(a) refects what
PSIDS would have liked to see in Artcle 2(1)(a) of the Paris Agreement, which sets an ambiguously phrased long term tempera-
ture goal of ‘holding the increase in the global average temperature to well below 2°C above pre-industrial levels and to
pursue eforts to limit the temperature increase to 1.5°C above pre-industrial levels, recognizing that this would
signifcantly reduce the risks and impacts of climate change’. This Artcle of the Pacifc Climate Treaty makes it clear that
1.5°C remains the upper limit for temperature rise from the perspectve of PSIDS. Subparagraph 1(b) sets an ambitous
goal of ensuring and maintaining universal access to sufcient amounts of clean and afordable energy for all Pacifc islanders
and for a growing productve sector—a goal which is operatonalised in Artcle 4. Subparagraph 1(c) refects Artcle 2(1)(b)
of the Paris Agreement with ‘low greenhouse gas emissions development’ replaced by the broader term ‘sustainable
development’. Subparagraphs 1(d) and 1(e) respectvely add ‘preventng, minimising and addressing loss and damage’ and
‘protectng the sovereign rights of all Pacifc Small Island Developing States’ to the purpose of the Treaty, refectng the
importance of these issues to PSIDS. Subparagraph 1(f) refects Artcle 2(1)(c) of the Paris Agreement, but ‘adaptaton’ and
‘compensaton’ are added in accordance with Pacifc priorites.

(3) Paragraph 2 of Artcle 2 clarifes that the Treaty complements rather than replaces existng internatonal law, and highlights
internatonal law principles that are partcularly important to PSIDS. It recites the principle of ‘common but diferentated
responsibilites and respectve capabilites’ as contained in the UNFCCC, instead of the diluted version of the principle included
in Artcle 2(2) of the Paris Agreement. Finally, the paragraph mentons ‘human rights, including cultural rights and the
rights of indigenous peoples’. This substtutes, at least at the regional level, a provision that was included in early drafs of
the Paris Agreement but deleted in later drafs following oppositon from a select number of countries. The Pacifc Climate
Treaty refects the call from indigenous peoples, civil society and Pacifc leaders for provisions that ensure respect for human
rights and the rights of indigenous peoples in all climate change related actons.

ARTICLE 3. PHASING OUT FOSSIL FUELS

1. The Partes are commited to a global greenhouse gas emissions pathway that keeps global average temperature rise well
below 1.5°C above pre-industrial levels. Accordingly, Partes shall take steps to achieve, and promote:

(@) Global peaking of greenhouse gas emissions as soon as possible;
(b) Rapid reductons of greenhouse gas emissions thereafer, in accordance with the best available science;

(c) Zero global emissions no later than 2050.
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2. In order to achieve the long-term temperature goal, each Party undertakes:

(a) Not to permit the opening of new coal or fossil fuel mines in its territory;

(b) Not to take any action to assist or encourage the opening of new coal or fossil fuel mines in the territory of any other
State;

(c) To take steps to achieve the closure of any existing coal or fossil fuel mine in its territory as soon as practicable and appro-
priate;

(d) To encourage the closure of existing coal and fossil fuel mines in the territories of other States;

(e) Not to provide any subsidies for fossil fuel production or consumption.

3. The Partes shall strengthen their cooperaton on the phasing out of fossil fuels, including through sharing informaton, best
practces, experiences and lessons learned in designing and implementng mitgaton plans and accessing fnance for alternatves
to fossil fuels.

COMMENTARY

(1) Artcle 3 is at the heart of the Pacifc Climate Treaty: it demonstrates Pacifc leadership in tackling the root causes of
climate change. Paragraph 1 sets the stage by sketching out a global emissions pathway that is compatble with the long-
term temperature goal of keeping warming below 1.5°C. In this sense, it ‘corrects’ Artcle 4(1) of the PA, which is insufciently
ambitous to be compatble with this goal. Most signifcant here is subparagraph (c), which calls for ‘zero emissions’ rather
than ‘a balance between emissions by sources and removals by sinks’. This language is preferable given the inherent danger of an
approach that allows for the contnuaton of emissions, and the desirability of achieving negatve rather than net-zero emis-
sions. It also replaces the dangerously vague deadline of ‘in the second half of this century’ by a frm deadline of ‘no later than
2050’, which gives the world a much beter shot at staying below 1.5°C.

(2) Paragraph 2 is one of the most ground-breaking features of the Treaty. This paragraph makes the Treaty the frst-ever
legal instrument to impose a ban on new coal and fossil fuel mines (subparagraph a), setng a bold example for the rest of the
world. Partes to the Treaty also commit not to assist or encourage the opening of new coal or fossil fuel mines elsewhere
(subparagraph b), while taking steps to achieve the closure of any existng coal or fossil fuel mines in their own territories
as soon as possible (subparagraph c) and encouraging the closure of existng coal and fossil fuel mines elsewhere
(subparagraph d). In additon, the Treaty poses an absolute ban on fossil fuel subsidies (subparagraph e). With this package of
provisions aimed at phasing out fossil fuels as soon as practcally possible, Pacifc leaders would show unique leadership in
actually aligning laws and policies with a 1.5°C pathway.

(3) Finally, paragraph 3 contains a broad provision which commits Partes to strengthening cooperaton on the phasing
out of fossil fuels. Amongst the areas envisaged for cooperaton is accessing fnance for mitgaton. Accordingly, the provision
encourages Partes to learn from each other in overcoming obstacles to climate fnance, minimising overheads, increasing
transparency and establishing natonal insttutons for direct access. Bringing this cooperaton within the scope of the Treaty
solidifes the role of PIDF as the main forum for regional cooperaton on climate change.

ARTICLE 4. SUSTAINABLE DEVELOPMENT

1. The Partes shall take acton, individually and jointly, to ensure universal access to sufcient amounts of clean and afordable
energy for all Pacifc islanders and for a growing productve sector by 2030, and to maintain such access thereafer.

2. APacifc Framework for Renewable Energy is hereby established, with a view to achieving the objectve set out in paragraph 1,
in collaboraton with development partners.
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COMMENTARY

(1) Article 4 sets an ambitious objective of achieving universal access to clean and affordable energy by 2030 and
maintaining such access thereafter. This objective corresponds in part with that of United Nations Secretary-General

Bank Ki-moon’s Sustainable Energy for All (SE4all) initiative, which aims at achieving universal access to modern energy
services by 2030. It also aligns with Sustainable Development Goal (SDG) 7 on affordable and clean energy. However,
neither the SE4all initiative nor SDG 7 sets a definite target for clean energy, instead aiming at a ‘substantial increase’ in the
share of renewable energy in the global energy mix by 2030. For the Pacific, leapfrogging to clean energy access has a
range of advantages: apart from the environmental and climate impacts avoided, an ambitious renewable energy framework
should enable PSIDS to access climate finance for projects with economy-wide development gains.

(2) Paragraph 2 establishes a Pacifc Framework for Renewable Energy. This framework could draw inspiraton from the Africa
Renewable Energy Initatve launched by African leaders at COP21 in Paris, which sets similar renewable energy objectves for the
African region. As details for this framework are most appropriately worked out at the policy level, and given the need to align
the Framework with existng initatves related to renewable energy, no details about the Framework are included in the Treaty.
Instead, the Pacifc Climate Change Commission is mandated to support Partes in the formulaton and implementaton of
the Framework.

Article 5. ADAPTATION

3. The Partes shall take acton to strengthen resilience, reduce vulnerability and adapt to climate change in a country-driven, com-
munity-based, gender-responsive, partcipatory and fully transparent manner, taking into account the best available science, tradi-
tonal knowledge and human rights.

4. The Partes shall strengthen their cooperaton on adaptaton, including through sharing informaton, best practces, experiences
and lessons learned in designing and implementng adaptaton plans and accessing fnance for adaptaton.

5. The Conference of the Partes may decide to take actons, as appropriate, to strengthen insttutonal arrangements to facilitate
cooperaton on adaptaton.

COMMENTARY

(1) In line with the preambular statement that adaptaton is ‘a mater of survival’, adaptaton features prominently in the
Treaty. Paragraph 1 of Artcle 5 commits Partes to ‘take acton to strengthen resilience, reduce vulnerability and adapt to climate
change’.

The language on the modalites of such acton draws on paragraphs 7(1) and 7(5) of the Paris Agreement, both of which are strong
provisions that broadly refect the positon of PSIDS. The words ‘community-based’ and ‘human rights’ are added here to refect
the importance of community -based adaptaton and human rights protecton for individuals, communites and leaders in PSIDS,
while phrases such as ‘as appropriate’ are notincluded to avoid weakening the commitment.

(2) Paragraph 2 calls for strengthened cooperaton between Partes on adaptaton, mirroring paragraph 3 of Artcle 3 on Mit-
gaton. The overlap between these provisions would allow for clustered discussions on related issues, for example ‘sharing
best practces in accessing fnance for mitgaton and adaptaton’. Again, the provision underscores the importance of PIDF as
the main Pacifc forum for regional cooperaton on climate change.

(3) Although the Treaty does not create new insttutons on adaptaton, the door to new insttutons is kept open through para-
graph 3. Accordingly, Partes could consider strengthening insttutonal arrangements on issues such as access to climate
fnance—including, for example, the creaton of a Pacifc Mechanism for Financing Adaptaton—should the need to do so arise.
The modalites for taking such acton would be determined by the Rules of Procedure of the Conference of the Partes.
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Article 6. LOSS AND DAMAGE

1. The Parties shall take steps, individually and jointly, to prevent, minimise and address loss and damage associated with the
adverse effects of climate change, including its economic and noneconomic aspects.

2. The Parties shall take steps, individually and jointly, to prevent involuntary migration as a result of the adverse effects of
climate change.

3. The Parties shall cooperate to enable individuals and communities who are severely affected or threatened by the adverse
effects of climate change to migrate with dignity. Accordingly, Parties undertake:

(a) To establish a Pacific Framework for Climate Mobility to facilitate internal and cross-border movement in the context
of climate change;

(b) To ensure the protection of Pacific heritage, cultures and languages in the context of climate-induced migration;

(c) To cooperate with other States on arrangements that will enable individuals and communities in Pacific Small Island
Developing States to migrate with dignity, temporarily or permanently, to a location where all of their human rights are
optimally protected.

4. The Parties shall take all necessary measures to ensure that the human rights of those who are forced to flee from the
adverse effects of climate change are protected at all times.

COMMENTARY

(1) Again, the Treaty’s provision on loss and damage refects the preambular statement that loss and damage is ‘a mater of
survival’. It starts with a broad provision in which Partes commit to ‘prevent, minimise and address loss and damage’ individually
as well as jointly. Paragraph 1 makes it clear that both economic and non -economic aspects are to be addressed. This provision
goes beyond the obligatons related to loss and damage created under the Paris Agreement, but since most PSIDS are
already taking the steps envisaged by the Artcle the inclusion of this provision mainly serves to highlight the importance
of this mater to the region.

(2) Paragraph 2 mirrors paragraph 1 of this Artcle, but focuses on climate-induced migraton. Again, most PSIDS are
already taking the steps envisaged by this provision—in a sense, all mitgaton and most adaptaton measures contribute to the
preventon of involuntary migraton. The signifcance of placing this provision on preventon before the subsequent provi-
sions on ‘migraton with dignity’ is to avoid giving the impression that climate change-induced migraton is an acceptable
‘efect’” of climate change. The inclusion of this topic under ‘loss and damage’, afer ‘mitgaton’ and ‘adaptaton’,
confrms that it is a last resort measure that nonetheless requires planning, acton and cooperaton.

(3) Paragraph 3 establishes a Pacifc Framework for Climate Mobility to facilitate internal and cross-border movement in the
context of climate change. The details of this Framework are to be worked out by the COP with assistance from the Pacifc
Islands Climate Commission, but this paragraph creates a basis — with legal force — for flling an important gap on the protec-
ton of climate migrants or climate ‘refugees’. This answers to repeated calls from a network of intergovernmental and non-
governmental organisatons and agencies, the Pacifc Network on Climate Change Migraton, Displacement and Resetle-
ment, to establish a framework for the governance of climate-induced displacement, resetlement and migraton. The Pacifc
Islands Climate Commission could collaborate with PSIDS governments, members of this Network and other relevant stakehold-
ers to ensure the efectve governance of the increased mobility of the Pacifc people in the face of future climate impacts. The
Commission would also be ideally placed to help shape the work of the task force established under the Paris Decision to
‘develop recommendatons for integrated approaches to avert, minimize and address displacement related to the adverse efects
of climate change and further work on this issue under the Warsaw Internatonal Mechanism on Loss and Damage.

(4) Subparagraph 3(b) commits Partes to ‘ensure the protecton of Pacifc heritage, cultures and languages in the context
of climate-induced migraton’. This is in line with the Treaty’s focus on human rights, including the right to enjoy a distnct culture
and the right of self-determinaton. The threat of losing aspects of Pacifc cultures as a result of climate change is one of the non-
economic aspects of loss and damage the Treaty seeks to address. Partes could cooperate on this aspect through the
Pacifc Framework for Climate Mobility, although the provision is fexible and provides Partes with discreton on how to cooper-
ate and take acton.

(5) Subparagraph 3(c) calls on Partes to ‘cooperate with other States on arrangements that will enable individuals and
communites to migrate with dignity, temporarily or permanently, to a locaton where all of their human rights are optmally
protected’. This cooperaton could take place within the above-mentoned task force of the Warsaw Internatonal Mecha-
nism on Loss and Damage, in other appropriate forums or bilaterally. The provision is broadly formulated, thus enabling
innovate and ambitous acton to deal with climate-induced migraton. At the same tme, the focus on human rights
ensures that the best interests of those who are migratng will be at the centre of the envisaged arrangements.

(6) Paragraph 4 of the Artcle adds another provision to guarantee the protecton of the human rights of those who are forced to
fee from the adverse efects of climate change. The signifcance of the provision is not only in this human rights protecton, but
also in the use of the phrase ‘fee from the adverse efects of climate change’ which ensures that the Treaty keeps the door open
to protecton of the rights of climate migrants through measures under internatonal refugee law.

Thinking Globally, Acting Regionally: The Case for a PACIFIC CLIMATE TREATY




ARTICLE 7. SOVEREIGNTY AND THE RIGHTS OF PEOPLES

1. The territories of Pacific Small Island Developing States shall forever belong to present and future generations of
the Pacific Island peoples.

2. In no case may a Pacific Small Island Developing State be deprived of any of its sovereign rights under
international law as a direct or indirect result of climate change.

3. The Parties shall cooperate to ensure the protection and continuation of all legal rights related to sovereignty in
the face of threats posed by climate change.

COMMENTARY

(1) Artcle 7 deals with one of the major concern of PSIDS in relaton to climate change, namely the potental legal implicatons of
loss of territory as a result of climate change. The three provisions of this artcle make it clear that Pacifc Island peoples and
PSIDS are not surrendering any rights, even in the event that one or more PSIDS would lose all of its land territory. Paragraph 1
deals with one of the most fundamental rights, namely the right of peoples to their own territory. This right can be seen as a
component of the right of self-determinaton, which enttles peoples to ‘for their own ends, freely dispose of their natural wealth
and resources.” And by virtue of the right of self-determinaton, a people may ‘in no case ... be deprived of its own means of sub-
sistence’. It should be noted that ‘territory’ is broadly defned in this Treaty, covering internal waters, territorialsea and
archipelagic waters, the seabed and subsoil beneath, the land territory and airspace above them (Artcle 1), and thus the
scope of paragraph 1 is sufciently broad to protect at least some aspects of the right of self-determinaton in the face of
climate change. At the same tme, the loss of land territory could consttute a deprivaton or violaton of the right of
self-determinaton, and fall within the scope of the Loss and Damage provisions of the Treaty. The provisions in Artcle 7
serve to minimise the loss in terms of legal rights of Pacifc Island peoples and States.

(2) Paragraphs 2 and 3 focus on the rights of PSIDS under internatonal law. Given the myriad of uncertaintes surrounding the
implicatons of the loss of land territory for rights and dutes associated with statehood, it is important that PSIDS take
measures to protect their rights in the face of climate change. Paragraph 2 makes it clear that according to PSIDS, it is
legally impossible for climate change-related threats to deprive PSIDS of any of its sovereign rights under internatonal law. Again,
this makes it clear that as far as PSIDS are concerned, no rights are being surrendered as a result of the direct or indirect
impacts of climate change.

(3) Paragraph 3 recognises the reality that solemn declaratons about the contnuaton of rights will not su®ce to protect those
rights. PSIDS would need to work cooperatvely with other States, including through relevant internatonal forums, to ensure
that their legal rights are protected in practce, even in worst case scenarios. This paragraph commits Partes to do exactly
that, without being prescriptve as to the strategies to be used. Again, the Pacifc Islands Climate Commission could be asked
provide guidance on relevant forums that could be approached (e.g. the UN Human Rights Council, the UN General Assembly, the
Internatonal Tribunal on the Law of the Sea, the Internatonal Court of Justce) and associated strategies and outcomes (e.g.
seeking declaratons, resolutons, advisory opinions or binding judgments).

Article 8. ACCESS TO JUSTICE

1. The Partes shall take steps to eliminate obstacles to redress for loss and damage caused by climate change within their
jurisdictons.

2. In additon and without prejudice to paragraph 1 above, each Party shall ensure that, where they meet the criteria, if any, laid
down in its natonal law, members of the public have access to administratve or judicial procedures to challenge acts and
omissions by private persons which contravene provisions of natonal, regional or internatonal law relatng to the protecton of
the global climate.

3. Each Party shall take steps, within the framework of its natonal legislaton, to enable domestc courts to make an order for
damages claimed on behalf of the public to be paid into the Pacifc Islands Climate Compensaton Fund.
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COMMENTARY

(1) Article 8 of the Treaty aims to make it easier for Pacific island communities affected by climate change to claim
compensation through the domestic court system. At the face of it, one key obstacle to successful climate

change litigation is that the actors most responsible for climate change — such as big fossil fuel companies — are
often based outside the jurisdiction of PSIDS. This obstacle is, however, not insurmountable, as jurisdiction can
be established based on the location of the damages. The adoption of domestic legislation could help eliminate other
obstacles while clarifying the law related to climate change litigation.

(2) Paragraph 1 calls on Partes to review and, if necessary, amend natonal legislaton to minimise jurisdictonal and other
obstacles to climate change litgaton against foreign actors. This could open the door to potentally ground-breaking cases
resultng in compensaton for climate damages. An advantage of this avenue to climate compensaton is that PSIDS govern-
ments will not need to get involved in climate change litgaton against governments who are also providers of humanitarian and
development assistance and climate fnance: compensaton would be obtained directly by communites from some of the major
corporate polluters. In additon, successful litgaton against companies could lead to payments into the Pacifc Islands Climate
Compensaton Fund, which could be used by governments for mitgaton, adaptaton and addressing loss and damage in accordance
with Artcle 8(2)(c) of the Treaty. (2) The provision in paragraph 2 is aimed at enabling members of the public to challenge the legali-
ty of acts that contribute to climate change even if no damage has been sufered. This will enable the public to acts as a ‘watchdog’
for compliance with internatonal and regional climate change law, and with domestc legislaton adopted to implement this
Treaty. Making this subject to criteria laid down in natonal law clarifes that the provision does not prescribe or require
sweeping reforms to the justce system.

(3) Paragraph 3 requires Partes to take steps, within the framework of natonal legislaton, to enable domestc courts to
make and order for damages claimed on behalf of the public to be paid into the Pacifc Islands Climate Compensaton Fund.
Most courts will already have the discreton to make such orders under existng laws, based on the absence of explicit restrictons
to do so. In such cases, PSIDS governments would only need to build awareness of the Fund among the judiciary. However,
some governments may want to lay down specifc procedures in legislaton to promote the use of the Fund. The Pacifc Islands
Climate Commission and PIDF could lead capacity building initatves for Partes, and possibly even for members of the judiciary,
to help draw connectons between domestc legal systems and the Fund.

Article 9. PACIFIC ISLANDS CLIMATE COMPENSATION FUND

1. APacifc Islands Climate Compensaton Fund is hereby established.

2. The Fund shall be held in trust for:

(@) Assistance and compensaton for communites who have sufered climate change-related losses, including loss of food crops,
fresh water sources, housing or land;

(b) Other actons related to mitgaton, sustainable development, adaptaton, loss and damage or climate-induced migraton taken
in accordance with Artcles 3, 4, 5, 6 and 7 of this Treaty; and

(c) Such other purposes related to compensaton for climate change and climate damages as may be specifed in further decisions
of the Conference of the Partes.

3. The Fund shall be administered by the Secretariat of the Pacifc Islands Development Forum on behalf of the Partes.

COMMENTARY

(1) The establishment of a Pacifc Islands Climate Compensaton Fund is another innovatve feature of the Treaty. Although there is
a precedent for establishing a ‘Climate Resilient Fund’ at the natonal level, there is currently no existng Climate Compensa-
ton Fund with a mandate to receive funds not only through voluntary donatons, but also through court orders following
successful climate change litgaton against actors with signifcant historical responsibility for climate change. The provisions of
this Artcle are loosely based on similar provisions in a civil society proposal for a Climate Compensaton Act, which could be
adopted at the domestc level.

(2) Paragraph 2 clarifes that the Fund would be held in trust for a wide range of purposes, including assistance and
compensaton for communites who have sufered climate-related losses and ‘other actons related to mitgaton, adapta-
ton, loss and damage or climate-induced migraton taken in accordance with Artcles 3-7 of this Treaty’. This covers much ground
already, and could be broadened further through COP decisions as per subparagraph 2(d). The ratonale for this broad range of
purposes is that some cases will beg for remedies to be provided directly to victms, while in other cases—e.g. ‘public inter-
est’ litgaton—remedies that beneft the public at large would be appropriate. The links to Artcles 3-7 further ensure that the
Pacifc Islands Climate Compensaton Fund could efectvely serve as a funding mechanism for the implementaton of the
Treaty. Paragraph 3 mandates the Secretariat of PIDF to act as the Administrator of the Fund on behalf of the Partes.
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Article 10. CONFERENCE OF THE PARTIES

1. A Conference of the Parties is hereby established.

2. The Conference of the Parties shall keep under regular review the implementation of the Treaty, and shall make,

within its mandate, the decisions necessary to promote the effective implementation of the Treaty.

3. The Conference of the Partes shall, at its frst session, adopt its own rules of procedure.

4. An annual session of the Conference of the Partes shall be convened immediately preceding or following the regular meetng
of the Leaders" Council.

5. Additonal sessions may be convened at the request of three or more Partes. Such requests shall be communicated to the
Secretary-General of the Pacifc Islands Development Forum who will inform the Partes.

6. Any external party with a formal status conferred upon it by the Pacifc Islands Development Forum may atend, as an
observer, the sessions referred to in this Artcle.

7. An external party without a formal status conferred upon it by the Pacifc Islands Development Forum may be invited to the
sessions referred to in this Artcle upon admission by the Conference of the Partes.

8. The admission and partcipaton of partcipants shall be subject to the rules of procedure adopted by the Conference of
the Partes.

9. The Pacifc Islands Development Forum shall provide secretariat services for implementng the provisions of this Artcle.

COMMENTARY

(1) Artcle 10 establishes a Conference of the Partes (COP) to the Treaty. Paragraph 2 stpulates that the main functons of
the COP are to ‘keep under regular review the implementaton of the Treaty’ and to ‘make, within its mandate, the decisions
necessary to promote the efectve implementaton of the treaty’. This provision mirrors Artcle 7(2) of the UNFCCC which
establishes the Conference of Partes to the UNFCCC as the ‘supreme body’ of the Conventon. For this Treaty, however, the COP
is not specifcally called the ‘supreme body’ of the Treaty as the Pacifc Islands Climate Commission has an equally important role
to play in the treaty regime. The provision is also less detailed than the comparable provision of the UNFCCC to allow Partes
fexibility in shaping the regime. PIDF is tasked with providing secretariat services for the COP, as per paragraph 10 of this
Artcle.

(2) Paragraph 3 mandates the COP to adopt its own rules of procedure at its frst session. This provision resembles
Artcle 7(3) of the UNFCCC, but again allows for more fexibility as to what kind of rules the Partes wish to adopt. It should be
noted here that disagreement between Partes to the UNFCCC about decision-making procedures for the adopton of partcular
decisions has prevented the Conference of Partes to the UNFCCC from adoptng its own rules of procedure, and ‘adopton
of the rules of procedure’ is accordingly stll on the agenda in that forum. PSIDS have not been able to achieve a unifed stance
on this issue, with some pressing hard for the adopton of a rule that would allow decisions to be adopted by votng and others
showing reluctance to change the current practce of decisions being adopted by consensus. The issue of decision-making
might be easier to resolve at the regional level, but PSIDS and PIDF would nonetheless do well to set the stage for a productve
discussion on this issue in advance of the frst session of the COP. For example, PIDF could consider preparing, in consultaton
with Partes, draf rules of procedure ahead of the frst session. Actually adoptng the rules of procedure at the frst session
would show politcal leadership and commitment that has been lacking at the internatonal level.
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(3) Paragraph 4 provides that the COP shall meet annually and ‘immediately preceding or following the regular meeting of the
Leaders’ Council’. This mirrors Article V of the Nauru Agreement Concerning Cooperation in the Management of Fisheries of
Common Interest (‘Nauru Agreement’), which provides that Parties shall meet annually before or after meetings of the South
Pacific Forum Fisheries Agency. Like the Nauru Agreement, this Treaty seeks to minimise the burden of meetings on Pacific
leaders.

(4) Paragraph 5 provides for extraordinary sessions that may be convened at the request of three or more Parties. This
mirrors Article V of the Nauru Agreement, and differs from the comparable provision in the UNFCCC which requires
support from at least one third of the Parties for an extraordinary session to be granted. The present provision prevents the
COP from having to vote on the request, building on the assumption that holding an extraordinary session will be
worthwhile if three or more Parties decide to put forward a request.

(6) Paragraphs 6, 7 and 8, which deal with the partcipaton of external partes, refect the spirit of mult-stakeholder engage-
ment championed by PIDF. The preamble of the Treaty specifcally recognises ‘the importance of engaging, as equal partners,
civil society, women, youth and persons with disabilites, in all eforts towards building climate change resilience’. Accordingly,
the Treaty allows external partes to engage with the Conference of the Partes as ‘partcipants’, in contrast with the UNFCCC
which limits the role of external partes to that of ‘observers’. Paragraph 6 and 7 set out how ‘partcipant’ status can be
acquired, with paragraph 6 seeking to capitalise on the broad group of stakeholders already engaged in the work of
PIDF by enabling those stakeholders to atend the sessions of the COP without needing to apply for additonal accredita-
ton. And paragraph 7 enables external partes without a formal status conferred upon it by PIDF to apply for accreditaton to the
COP. This paragraph creates another avenue for external partes to atend COP sessions, and also provides the COP with a
degree of autonomy in admitng partcipants. Paragraph 8 implies that the COP will include provisions on the admission of
partcipants in its rules of procedure.

Article 11. PACIFIC ISLANDS CLIMATE COMMISSION

1. APacifc Islands Climate Commission, hereinafer called “the Commission”, is hereby established.

2. The Commission shall have a mandate to:

(@) Promote Pacifc values associated with the purpose of this Treaty;

(b) Support the Partes in the implementaton of all aspects of the Treaty;

(c) Oversee the realisaton and implementaton of the Pacifc Framework for Renewable Energy;

(d) Oversee the realisaton and implementaton of the Pacifc Framework for Climate Mobility Pacifc Framework for Climate Mo-
bility, including a rights-based approach to “migraton with dignity";

(e) Cooperate with other Pacifc and internatonal insttutons on maters relevant to the purpose of this Treaty;

(f) Perform any other tasks which may be entrusted to it by the Conference of the Partes.

3. The Pacifc Islands Development Forum shall provide the services necessary for the efectve discharge of the dutes of
the Commission.

4. The Commission shall adopt its own rules of procedure.

COMMENTARY

(1) Artcle 10 establishes a Pacifc Islands Climate Commission and provides some elements of its potental mandate. These
elements are laid down in subparagraphs 2(a)-(e), with subparagraph (f) allowing for further extension of the Commission’s
mandate through decisions of the COP.

(2) The promoton of Pacifc values associated with the purpose of the Treaty would be one of the core elements of the
Commission’s mandate. This could involve, for example, undertaking studies, organising seminars, symposia and conferences
and disseminatng informaton on maters relevant to the purpose of the Treaty. This part of the mandate could also form the
basis for actvites undertaken under other parts of the mandate: studying and discussing an issue is ofen a useful way to
kick-start other types of work, including support and advocacy. Input from other stakeholders, as well as Partes, could be encour-
aged by issuing calls for writen input as soon as the Commission decides to study, discuss or disseminate informaton on an
issue.

(3) Another important aspect of the Commission’s mandate would be supportng the Partes on maters relevant to the
implementaton of the Treaty. This could include, for example, support on the formulaton and implementaton of Natonally
Determined Contributons (NDCs) to be submited by Partes under the Paris Agreement, possibly in collaboraton with PIDF, in a
manner that refects the Pacifc priorites artculated in the Treaty. The Commission is also tasked with providing support to
realise the formulaton and implementaton of the Pacifc Framework for Renewable Energy established under Artcle 4(2) and
the Pacifc Framework for Climate Mobility established under Artcle 6(3)(a). The Treaty does not prescribe the details on the
type of oversight and support to be provided, leaving these to the COP to be determined.
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(4) The Commission is explicitly mandated to cooperate with other Pacific and international institutions on matters relat-
ed to the purpose of the Treaty (subparagraph e). This is a broad provision enabling collaboration with a wide range of
institutions, ranging from the United Nations and the bodies established under the UNFCCC to the Council of the Regional
Organisations of the Pacific (CROP) agencies and local and international non-governmental organisations. This provision
would help avoid duplication of work while ensuring productive synergies between the work of the Commission and
that of relevant regional and international institutions.

(5) The Treaty does not prescribe institutional modalities for the Commission. Accordingly, questions about the
composition and membership of the Commission, the frequency of its meetings and its working relationship with the
COP are all to be resolved by Parties themselves. The Treaty does stipulate that services for the Commission are to be
provided for by PIDF (paragraph 3), and that the Commission is mandated to adopt its own rules of procedure (paragraph 4).

Article 12. AMENDMENT

The Conference of the Partes shall consider proposals for amendment of the provisions of the Treaty proposed by any Party and
circulated by the Secretary-General to all Partes not less than three months prior to the convening of the session for this pur-
pose. Any proposal agreed upon by consensus by the Conference of the Partes shall be communicated to the Secretary General
who shall circulate it for acceptance to all Partes. An amendment shall enter into force thirty days aFfer receipt by the depositary
of acceptance from all Partes.

COMMENTARY

(1) Artcle 12 on amendments mirrors Artcle 11 of the South Pacifc Nuclear Free Zone Treaty, but here the mandate for consid-
ering proposals for amendments is with the COP while the Secretary-General of PIDF is tasked with communicatng
proposals for amendments to the Partes. Amendments would only gain efect if adopted by consensus, which ensures that
all Partes will contnue to support every provision of the Treaty even afer an amendment.

Article 13. SIGNATURE AND RATIFICATION

1. The Treaty shall be open for signature by any State that is, or is eligible to be, a Member of the Pacifc Island Development
Forum.

2. The Treaty shall be subject to ratfcaton. Instruments of ratfcaton shall be deposited with the Secretary General who is
hereby designated depositary of this Treaty and its Protocols.

COMMENTARY

(1) Artcle 13 deals with signature and ratfcaton. Paragraph 1 draws on Artcle 12 of the South Pacifc Nuclear Free Zone Treaty,
but Partes may include not only members of PIDF but also States that are eligible for membership. This provision ensure that the
potental membership base of the Treaty is as broad as possible, yet confned to PSIDS.

(2) Paragraph 2, which also draws on Artcle 12 of the South Pacifc Nuclear Free Zone Treaty, provides that the Treaty is
subject to ratfcaton and stpulates modalites. It seems wise to require ratfcaton of the Treaty rather than only a signature
given the far-reaching implicatons of joining the Treaty, which beg for democratc buy-in prior to undertaking obligatons. And
with PSIDS leading the way in the ratfcaton of the Paris Agreement, PSIDS themselves are showing that ratfcaton of a
comprehensive and important treaty does not necessarily need to be a lengthy process.

(3) It must be noted that there are no provisions for withdrawal from the treaty. Thus, as opposed to the South Pacifc Nuclear
Free Zone Treaty this Treaty does not give Partes the right to withdraw from the treaty upon a violaton of the treaty by
another Party. Within this Treaty, compliance is dealt with by the Pacifc Islands Climate Commission in a quasi-judicial
manner to avoid collapse of the treaty regime in cases of non-compliance. The Treaty can also be contrasted with the UNFCCC on
this point, which allows Partes to withdraw ‘at any tme afer three years from the date on which the Conventon has entered
into force for a Party’. This Treaty follows the conventon of human rights treates, most of which do not contain provisions for
withdrawal in light of the importance of their subject mater.
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Article 14. RESERVATIONS

The Treaty shall not be subject to reservations.

COMMENTARY

(1) Article 14 prohibits reservations to the Treaty. This provision mirrors Article 14 of the South Pacific Nuclear Free Zone
Treaty and Article 24 of the UNFCCC, Article 26 of the Kyoto Protocol and Article 27 of the Paris Agreement. The treaty regime
would become unnecessarily complex, and could be weakened, if reservations were to be allowed.

Article 15. ENTRY INTO FORCE

1. The Treaty shall enter into force on the date of deposit of the Fh instrument of ratfcaton.

2. For a signatory which ratfes the Treaty afer the date of deposit of the £Fh instrument of ratfcaton, the Treaty shall enter
into force on the date of deposit of its instrument of ratfcaton.

COMMENTARY

(1) Artcle 15 on entry into force mirrors Artcle 15 of the South Pacifc Nuclear Free Zone Treaty, but this Treaty would enter into
force afer fve ratfcatons (as opposed to eight ratfcatons for entry into force of the South Pacifc Nuclear Free Zone Treaty).

The ratonale for this comparatvely low threshold is that there is likely to be more good faith among PSIDS eligible to become
Partes to the Treaty, and PSIDS willing to join the Treaty regime are less likely to be deterred by the possibility of becoming, at
least initally, one of a handful of States bound by the terms of the Treaty. In such a situaton, rapid entry into force seems not
only desirable but also possible.

Article 16. DEPOSITARY FUNCTIONS

The depositary shall register the Treaty and its Protocols pursuant to Artcle 102 of the Charter of the United Natons and shall
transmit certfed copies of the Treaty and its Protocols to all Members of the Pacifc Islands Development Forum and all States
eligible to become Party to the Protocols to the Treaty and shall notfy them of signatures and ratfcatons of the Treaty and its
Protocols.

IN WITNESS WHEREOF the undersigned, being duly authorised by their Governments, have signed this Treaty.

COMMENTARY

(1) Artcle 16 indicates that the Secretary -General of PIDF, as the depositary of the Treaty, is responsible for registering
the Treaty with the Secretariat of the United Natons, which shall in turn publish the Treaty in the United Natons
Treaty Collecton. The depositary is also tasked with transmitng certfed copies of the Treaty and its Protocols to all members of
PIDF as well as to States eligible to become Party to the Treaty, and with notfying them of signatures and ratfcatons. This
provision mirrors Artcle 16 of the South Pacifc Nuclear Free Zone Treaty, which endows the Director of the South Pacifc
Forum with the responsibility for these tasks.
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