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Chapter 1

Research Questions, Methodology and Structure of
the Study

‘When we look at the future of aviation,
we must ... look at the future of saféty.’

Roberto Kobeh Gonzalez
President of the ICAO Council (2006-2013)

11 OBJECTIVE OF THE STUDY

This study is a first comprehensive attempt to analyse, fréegal and institu-
tional point of view, how regional cooperation and more specifith#yso called
Regional Aviation Safety Organisations (RASOs) can contributbegdmprove-
ment of civil aviation safety and the achievement of the objectivenifolunity
in regulations, standards, procedures, and organization’ asl&weachin Article 37
of theZCOnvention on International Civil Aviation (hereinaftehi€ago Conven-
tion").

So far the bulk of analysis related to RASOs has been perfornmtée by
ternational Civil Aviation Organization (ICAG)With the exception of a few arti-
cles published in air law journals (see Section 1.6), there hte @en no at-
tempt in the academic world to address this phenomenon.

There is also at present no internationally agreed definition of a0RA
and ICAO and its Member States tend to treat this concept as adateawry
encompassing different forms of regional cooperation. For the geirpb this
study a specific definition and typology of regional aviatiafety bodies is pro-
posed in Chapter 3.

The scope of this study is limited to civil aviation and ity focuses on
commercial air transport. It addresses regulation of civil aviatiogtysainder-
stood in broad terms. This includes functions of: rulemakirdyding the devel-
opment and promulgation of civil aviation safety laws and operagigglations;
certification and continuous oversight, including the issuanceppfoaals and
continuous assurance that the certificate holder meets the appkedibte re-

LICAO, Journal', 1 (2012), p. 4.

2 'Convention on International Civil Aviation', Chicago, Z.1944, 15 UNTS 295.

% ICAO, 'Safety Oversight Manual, Part B: The Establishment andaiyéanent of a Regional
Safety Oversight Organization', Doc. 9734, (2011). See alsd@®]@Aanual on Regional Accident
and Incident Investigation Organization’, Doc. 9946, (2011).
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quirements; and enforcement designed to ensure compliance. In agdthitton
study also analyses regional accident investigation orgamisatio

With a view to reaching the study’s primary objective of verifyihg ex-
tent to which RASOs meet the expectations vested in them bintdraational
aviation community, seven specific research questions have beendtadul

(1) What should be the role of RASOs in global governance of awition
safety?

(2) Can the optimal RASO model be identified from a legal pointie@i? If
yes, how can it best be defined and structured?

(3) In which domains can RASOs yield maximum safety benefits, andrund
which legal conditions?

(4) For which States are RASOs most relevant?

(5) What is the expected future evolution of RASO type bodies?

(6) Are there any shortcomings in the current international legal framework
that pose an obstacle to further development of RASOs?

(7) What are the international responsibility and civil liabiltyplications re-
sulting from RASOs establishment and functioning?

In addition to addressing the above research questions, thjsvatueliso
propose, in Chapter 5, a practical methodology or a ‘tool4ooxhe setting up of
RASOs. The author made a preliminary presentation of this coatép ICAO
Symposium on Regional Safety Oversight Organisations (Mon26&28 Octo-
ber 2011), which was positively received by the participants,isameflected in
the final conclusions of the Symposidfm.

1.2 CIVIL AVIATION SAFETY AS A GLOBAL CONCERN

Civil aviation is a global industry that directly and inditgcupports the em-
ployment of 56.6 million people, contributes over 2 trillid§D to global gross
domestic product, and carries over 2.5 billion passengers anilto8 USD
worth of cargo annually.

Commercial civil aviation is also a very safe mode of transportation
Worldwide the number of passenger fatalities per 100 million passeng
kilometres flown in commercial air transport has fallen from 08980 to 0.08 in
1980, 0.03 in 1990, and has ranged between 0.05 and ooeltisert.

Between 2009 and 2013 there were on average 3.7 accidents eackryear p
one million aircraft departures, involving both fatalities awot-fatal outcomes,
in worldwide commercial scheduled air transgofking into account that the
average annual volume of commercial traffic in those years was nearlilid®
flights, this is a very good safety recdrd.

* ICAO, 'Outcomes of the Symposium on Regional Safety OverSigganisations', Oral report by
the ICAO Secretary General, (194th session of the ICAO Coufdil)2See also: ICAO, 'Review
of the outcomes of the Symposium on Regional Safety Ove@igfatnizations', C-WP/13810,
(195th session of the ICAO Council, 2011).

® ICAO, 'Global Aviation Safety Plan’, Doc. 10004, (2013)2.p.

81CAO, 'Outlook for Air Transport to the Year 2025', Circular 3AB/134, (2007), p. 15.

" ICAO, 'Safety Report', (2014), <www.icao.int> [accessed 17 20dy}], p.8.

8 |CAO, 'Annual Reports of the Council (2009-2013)".
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However, when looked at in detail, the picture is more compliest &f
all, as Figure | demonstrates, actual safety levels are far from beingnunifo
across the world and there are concerns that as the air traffic anaxipyngl the
global air transport market grow, the rate of accidents may alsdcstiacteasé.

Figure I: Scheduled Commercial Air Transport Fatal Accident Rate perl0 Million Flights by
World Region, 2004-2013

Europe non-EU/EFTA
288

North America Europe EU/EFTA
1,9 18

Middle East
=2
Central America
11,1

Africa
38,3
South America Oceania
16,9 58

Source of data: European Aviation Safety Agency, Annual SafefReview (2013

It is predicted that in Europe alone the volume of flights & European
Organisation for the Safety of Air Navigation (EUROCONTROL) asdiely to
increase to 14.4 million flights per annum by 2035, or 508te than in 201%
Even more growth is expected in other parts of the world, with |@fgdicting a
doubling of global aviation traffic in the next fifteen yed&rs.

Secondly, the level of implementation of international civindgn safety
requirements mandated by the Chicago Convention and its Anffeaitisough
improving (see Chapter 2), is still not satisfactory. In Aug@di42the global av-
erage level of implementation of the eight Critical Elements {Q#)State safety
oversight, as measured by ICAO under its Universal Safety Oversiglit Pro-
gramme (USOAP)? was standing at 6298.In addition, there are significant dif-

°'Global Aviation Safety Plarsupranote 5, at p.2.

10 EUROCONTROL, 'Challenges of Growth 2013: Task 4: Européafraffic in 2013, (2013).
1 ICAO, 'ICAO Journal'supranote 1, at p.5.

2 There are over ten thousand International Standards and Recommerdieg$(SARPS)
promulgated by ICAO in nineteen Annexes to the Chicago Convedtie vast majority of these
SARPs concern civil aviation safety; see: ICAO, 'Notification ardipation of differences:
Summary of Decisions', C-DEC 177/14, (177th session ofGA®©ICouncil, 2006).

13 The eight CEs of safety oversight system encompass the vgeaieLsn of civil aviation activi-
ties. They are the building blocks upon which an effective safetysight system is based. The
level of effective implementation of the CEs is an indicatioa 8fate’s capability for safety over-
sight; see: ICAQ, 'Universal Safety Oversight Audit Programmei@amis Monitoring Manual',
Doc. 9735, (2011). See Table | below for an overview of the €flstand their correlation with
actual accident rates.

4 A more detailed presentation of the USOAP is given in Chapter 2
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ferences in implementation of CEs between the ICAO regions, asasvellthin
these regions. As Figure Il demonstrates, in 2014 this spread ranged% to
99% depending on the region. In August 2014, 43% or f7TBECLAO Member
States were lacking basic safety oversight capabilities to certifyatiaition ser-
vice providers?

Figure 1l: USOAP Effective Implementation Level by United NationsRegion
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Source of data: ICAO, Regional Performance Dashboards (2014)

The wide spread between the ICAO regions in respect to actual safety |
els measured by accident rates and fatalities, as well as levels df/effess of
States’ oversight systems measured by USOAP, is a concern becatgm av
safety is significantly influenced by the inherently internatiorelre of this sec-
tor - the main consequence of this being that civil aviatioonig as safe as the
weakest link in the system. International cooperation is éssential to ensure
network safety and implementation of coordinated policies and gjohgteed
standards as mandated by the Chicago Convetition.

What can also be observed (see Figure lll) is that two of the thriéedU
Nations (UN) regions which between 2005 and 2012 experienedughest rate
of traffic growth (Latin America and the Caribbean: 17%; Africa: 2@%ia:
38%), also demonstrate the lowest level of effective implementaifothe
USOAP protocols (Latin America and the Caribbean: 68%; Africa:;44%a:

5 |CAO, 'Regional Performance Dashboards' <http://www.icacaiietiyPages/Regional-
1I'6argets.aspx> [accessed 4 August 2014].

Ibid.
7 ICAO, 'Regional Performance Dashboards' <http://www.icacaiietig Pages/Regional-
Targets.aspx> [accessed 4 August 2014]. This data is the glafegtiproperty of the ICAO and is
reproduced here with its expressed knowledge and permissioay hanhbe cited by or repro-
duced in any other publication without subsequent appr@mgtgranted by ICAO.
18:Chicago Convention', Article 37.
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71%). In these regions implementation efforts should be iredetasensure that
this capacity expansion can be safely accommodated in the yearag&’

Figure Ill: Departures in scheduled commercial air transport per UN region
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Source of data:ICAO, State of Global Aviation Safety (2013

The monitoring of the level of effective implementation of the e(ghs
of State safety oversight is important because it was demonstyal€A0 that a
correlation exists between accident rates and USOAP results @tiradi State
level?* As Table | demonstrates, this correlation is the strongeshémse CEs
which are directly related to the capacity of a State to ensure effectiat ap-
proval and continuing oversight of its operators, aircraft anatiam personnel
and to resolve the identified safety deficiencies.

9 Each of the ICAO regions covers a large number of States, witieshlting aggregation of
USOARP results at a relatively high level. As Figure Il denmass there are large variations with-
in each of the regions as regards the effectiveness of State safsigluv&Vithin each region
there will therefore be States with very good safety records, aasvetior performers. For exam-
ple the African region, which has today the lowest level of#ffe implementation of the eight
ICAO CEs, aggregates information regarding both Democratic Repmilfliongo which, based
on the latest ICAO data, has a level of effective implementatiergbt CEs significantly below
the world average, and Kenya which, also based on the latest I&@&Chds a level of effective
implementation above average for most of the domains. Similagl{gahopean ICAO region will
cover the European Union Member States, as well as some of the b®8Brrepublics; see:
ICAO, 'Safety Audit Information’ <http://www.icao.int/safetyfes/USOAP-Results.aspx>
[accessed 14 March 2014].

2 This data is the copyrighted property of ICAO and is reprodheeglwith its expressed
knowledge and permission. It may not be cited by or reproducaalyi other publication without
subsequent approval being granted by ICAO.

2L Nancy Graham, 'Briefing on the State of global aviation safeXQI€ligh Level Safety
Conference (Montréal, Canada, 2010),
<http://www.icao.int/Meetings/AMC/HLSC/Pages/default.aspx> [aseg$ August 2014].
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Table I: Critical Elements of State Safety Oversight System and theiracrelation with acci-
dent rates

Critical Element Correlation with accident rates
CE-6: Licensing, certification, authorization
and/or approval obligations
CE-7: Surveillance obligations Very strong
CE-3: State civil aviation system and safety

Very strong

oversight functions strong
CE-4: Technical personnel qualifications and

. Strong
training
CE-8: Resolution of safety concerns Strong
CE-1: Primary aviation legislation Medium
CE-2: Specific operating regulations Medium
CE-5: Technical guidance, tools and provi .

Medium

sion of safety critical information
Source: ICAO, Report on the USOAP Comprehensive System ApproacAnalysis of
Audit Results, Reporting Period April 2005 to December 2008, SecoiEdition?

The correlation identified by ICAO means that improving the le¥éine
plementation of Standards and Recommended Practices (SARPSs), especially in
States or regions which are expected to experience significant traffithgrothe
years to come, should effectively contribute to further reducfigihobal accident
rates, or at least to maintaining the absolute number of accidettie current
levels, while taking into account the ongoing traffic increases.

In line with the ICAO findings, a study conducted by thednational Air
Transport Association on accidents which occurred between 1 Ja&Q@tyand
31 December 2008 and involving commercial air transport operatorgdorat
sub-Saharan African States, showed that ‘deficient regulatory oversigtiteby
States of the operators’ was one of the top contributing factotseimdcidents
analysed®

Last but not least, in addition to challenges related to ruemtis im-
provement of safety performance, States as regulators of civil aviatiorariace
ongoing challenge of optimising their working methods. laficially challenging
times, the regulators have to accept as @' normal’that budgets for safety
oversight are not necessarily going to increase and that to aatslyjnmodate the
traffic growth, new methods of oversight, closer internationabewaion and
exchange of information across national borders is no longer ni@vé& but has
become an essential element of doing busiffeBse need for close international

22 This data is the copyrighted property of ICAO and is reprodheeglwith its expressed
knowledge and permission. It may not be cited by or reproducaalyi other publication without
subsequent approval being granted by ICAO.

2 Gaoussou Konate, 'Air Safety Situation in Africa, Current Probleeed for innovation’,
Symposium on Regional Aviation Safety Agencies (Livingst@aenbia, 2009),
<http://easa.europa.eu/newsroom-and-events/events/symposium-regiatiahaafety-agencies-
rasa> [accessed 21 July 2014].

4'3ession 10 - panel report', EASA/FAA International Aviaaiiety Conference (Paris, France,
2013), <https://www.easa.europa.eu/events/events.php?stat2i@@2013&page=EASA-
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cooperation and exchange of information in order to foster aviatiory dadist
most recently been brought to the forefront of the public debdbeiaftermath of
the tragic downing of the Malaysian Flight MH17 in July 2@ the ensuing
discussions about assessing risks affecting aircraft operations oflest amnes.

1.3 THE ICAO GLOBAL AVIATION SAFETY PLAN

The latest edition of the ICAO Global Aviation Safety Plan (GA%#lopted at
the 38" ICAO Assembly, ‘sets out a continuous improvement strategptates
to implement over the next 15 years through the establishmearefand then
more advanced, aviation safety systefiis.’

The GASP framework is organised around three high level objeethe:s
associated timeframes:

(1) Near-Term (by 2017): Implementation of an effective safety oversight sy
tem;

(2) Mid-Term (by 2022): Full implementation of the ICAO State safat-
gramme framework;

(3) Long-Term (by 2027): Advanced safety oversight system includiedig
tive risk management.

The logic of the GASP objectives is strongly anchored in the etioel
that was mentioned in Section 1.2 above between the effectivamssphistica-
tion of States’ safety oversight systems and the actual levetdetf.sThe GASP
objectives envisage that over the next fifteen years, States willaghatbe mov-
ing towards more advanced methods of safety oversight and thavtiigion
should bring further reductions in the number of accidents and atesbéatali-
ties.

The GASP objectives are supported by a number of safety performance
enablers, which include: more uniform implementation of ICAO SARRser
collaboration between States, industry and regional initiatiuel as Regional
Aviation Safety Oversight Organisations; continuing investmign States in
maintaining, upgrading and replacing aviation infrastructure and meastin
technical and human resources; and finally exchange of safety inforrffation.

The implementation challenges faced by States under the GASRavill
necessarily be smaller than those of implementing the more tredidpproaches
pursued by ICAO so far. Implementation of the GASP targetsnedkessitate the
use of sophisticated tools and expertise which is not yetsilaiin all the States,
as the USOAP results show. It is questionable whether aleofStates will be
able to deliver. As pointed out by the Director of ICAO Air Nmtion Bureau,
during the 2010 High Level Safety Conference (2010 HLSC):

States that have not yet implemented the eight critical elementsabétst oversight sys-
tem effectively must first resolve these deficiencies and developrad Soundation upon
which to build their State Safety Programmes. Only those Statdag mature safety

FAA_International_Aviation_Safety Conference_2013#tabPresentations>dadcksMarch
2014].

5'Global Aviation Safety Plansupranote 5, at p. 3.

% |bid. at p. 4.
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oversight systems will be able to realize the benefits associdfedafety management
principles, and achieve further reductions in their accident Tates.

Thus, a further question which needs to be asked is whether Btatés
today face difficulties in establishing reasonably functionigigty oversight sys-
tems will be able to overcome these difficulties in the future, asfdbus is
switching more and more towards sophisticated safety managemerngtesih
If not, there is a danger that the gap between States with ajabghoor safety
performance could widen even more.

Itis in this context that ICAO and the international aviatommunity are
exploring not only new approaches to managing aviation sdfetyalso looking
for more efficient and sustainable means of ensuring adequate adniveisteat
pacity of States which is required for overseeing and regulatiagjavactivities.
Regional cooperation, such as regional safety oversight programmes\&aks,
is one potentially promising approach, and is the subject nudittleis legal study.

14 TOWARDS REGIONAL COOPERATION ON CIVIL AVIATION
SAFETY

The global regulatory framework for civil aviation safety is setiodhe Chicago
Convention and Annexes thereto. Originally this framework was wesighiefly
to ensure the development of uniform standards and procedures foatiotesth
civil aviation, while the implementation of these requirements e left to
individual State$?

With the establishment of the USOAP, which was launched 82%9
ICAO and its Member States came to a realisation that notdoely the level of
implementation of SARPs vary across the world, but that there sweSthtes
which lack the administrative capacity to administer these requirsnrean ef-
fective manner. Over the last fifteen years, all but one of ICAO Assesittx-
pressed concern about the level of implementation of SARPs any eadesight
capabilities of some of the ICAO Member Stafes.

USOAP results demonstrate that States whose level of effectivenirap-
tation of ICAO requirements has been judged as not sufficient déterot have
enough resources or expertise to overcome the safety concerns identiftesl b
ICAO audits:

%" Grahamsupranote 21.

28 |CAO, 'Safety Management Manual *, Doc. 9859, (2013).

29 Jiefang Huang, Aviation Safety through the Rule of Law: |GA®echanism and practices,
(2009), pp. 24-42.

*CAO, 'Assembly Resolution A32-11: Establishment of an IQ/fversal safety oversight audit
programme’, (32nd ICAO Assembly, 1998).

S With the exception of the $4extraordinary session of the ICAO Assembly, which dealt with
limited matters related to elections to the ICAO Council and &imanof aviation security.
321CAO, 'Assembly Resolution A33-9: Resolving Deficiencies BEndouraging Quality
Assurance', Assembly Resolution A33-9, (33rd ICAO Asser2i§1). ICAO, '‘Assembly
Resolution A35-7: Unified strategy to resolve safety related defiie’, (35th ICAO Assembly,
2004). ICAO, 'Assembly Resolution A36-5: International Finahi€acility for Aviation Safety
(IFFAS)', (36th ICAO Assembly, 2007). ICAO, 'Assembly ResoluA37-8: Regional
cooperation and assistance to resolve safety-related deficienciesiG&Tssembly, 2010).
ICAO, 'Assembly Resolution A38-5: Regional cooperation asistsce to resolve safety
deficiencies, establishing priorities and setting measurable ta(@8ts ICAO Assembly, 2013).
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[T]he most common reason a State fails to establish an effectivg saéesight capabil-
ity is its inability to provide the required financial and humesources. There is often an
insufficient number of qualified personnel available for Statdsilfib their safety over-
sight responsibilities. In addition, due to a lack of finan@aburces, training may not be
adequate to ensure the currency and competency of technical pe?gonnel.

For some States this problem could be a vicious circle, as evaghttive
primary and secondary aviation legislation have been promulgat@aper the
State still requires appropriate organisation, qualified pers@mkkhe tools for
effective implementation of the legislation. Similarly, survettlambligations and
resolution of identified safety concerns, two elements for whistiaang correla-
tion exists with the actual accident rates (see Table 1), will neediaigeichnical
and legal tools to ensure effective and efficient implementation.

With national budgets under pressure, States may find it difficidecure
adequate funding for their national civil aviation administratifrEven when
they are able to secure the funds, it is not uncommon thaethg recruited in-
spectors and specialists, once trained and qualified, leave the natiamalstra-
tions to take up better paid employment opportunities iptivate sectot>

In the African region in particular, the situation is made additipreaim-
plicated by the fact that the still low levels of aviation traffsee Figure Il
above) cannot generate the funds required to support effective naidetyl s
oversight system®.In some African States aviation was heavily subsidisedein th
past, but cannot continue to depend on subsidy any moreodutber pressing
needs in sectors such as health or education.

It has also been proved that:

[Ploor safety oversight results in more expensive insurance prenanuide inability to
develop code sharing and other business arrangements, and I8tasdases away poten-
tially high-yield international customers and potential privategar investors®

The problems associated with effective implementation of ICAO safety r
quirements can also lead to international tensions. Thisdause States with a
good safety record, such as the United States (US), or Member $téte$aro-
pean Union (EU) have developed programmes to protect their citizensufrom
safe operators, which in practice lead to operating bans or restricti@pemtors
or States which have been found, under these programmes, not tmbié@icb
with the minimum ICAO requirements.

33 |CAO Doc. 9734 Part Bsupranote 3, at Paragraph 2.1.3.

% |bid., at Paragraph 1.1.2.

% |CAO, 'Report of ARRB — Report of the Audit Results Revievail (ARRB): Summary of
Decisions', C-DEC 191/2, (191st session of the ICAO Cou2@il)).

% Haile Belai, 'Air Transport Safety: Africa’, Symposium on Regld\viation Safety Agencies
(Livingstone, Zambia, 2009), <http://easa.europa.eu/newsrooraamds/events/symposium-
regional-aviation-safety-agencies-rasa> [accessed 10 August 2014].

3" Charles Schlumberger, Open Skies for Africa: Implementing the Yesnakro Decision,
(2010), p. 165.

% |bid. at p. 174.

% Aviassist, 'Insight into the EU Blacklist', Safety FooQsiarterly Journal on African aviation
safety (2010), <http://www.aviassist.org/> [accessed 5 August 014
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The above considerations have led ICAO and the international caviati
community to look for new ways to assist States, especialbetin regions with
higher than average accident rates, in resolving the identified safitiedcies.
USOAP is obviously at the centre of this strategy, as a maimasagtool. This
strategy also involves technical assistance and safety promotimtivias that
ICAO coordinates through a Safety Collaborative Assistance Netwodhwias
established following the 2010 HLSE.

Most importantly however, ICAO has in recent years been carefully fol-
lowing the development of regional organisations dealing ewtih aviation safe-
ty matters. The Secretary General of ICAO observed during the 201C khigb
these organisations are seen by ICAO as an ‘alternative solatinational based
safety oversight, and one which can play a ‘strategic role’ ingineghobal safety
approach™

The concept of regional cooperation in civil aviation is not fiéw. Inter-
national Civil Aviation Conference in 1944 discussed a numbprinciples with
a view to making regional cooperation an integral part of the pastawiation
institutional and regulatory ordérOrganisations such as the European Civil Avi-
ation Conference (ECAC), African Civil Aviation Commission (AFCA®E Latin
American Civil Aviation Commission (LACAC) today constitumell established
landmarks on the worldwide aviation horizon. The Chicago Coremntiakes
reference to regional cooperation in its Articles 55, 77 and 78.

Similarly, the regional civil aviation safety bodies have already kstald
a certain tradition. The history of some of the organisationsifumieyy today can
be traced back to as early as the 1970s, as Chapter 3 will demonstrate

The current renaissance and renewed attention to these bodies caarhowev
be attributed to a number of new factors. First of all, the general togratds
regionalisation of governance, which has particularly accelerated inetiomds
half of the twentieth centufyj, secondly the increased visibility and success of
some of these organisations such as the European Aviation SaéstgyNGEASA)
in the EU (see Chapter 4), thirdly the increasing pressure on tigetsuzf many
authorities which necessitate sharing and optimisation ingbelresources, and

40 ICAO, 'State of Global Aviation Safety’, (2013), <www.icatzi[accessed 6 March 2014], p.22.
“ Raymond Benjamin, 'Closing remarks, Final Report of thef@@ence’, ICAO High Level
Safety Conference (Montreal, 2010),
<http://www.icao.int/Meetings/AMC/HLSC/Pages/default.aspx> [aseaé$ August 2014].
42:Canadian Revised Preliminary Draft of an International Air Convehtwoposing to establish
Regional Councils of the International Air Authority, which werée responsible for regional
aviation matters and certification of international air operators esttiebliin States of a given
region; see: 'Canadian Revised Preliminary Draft of an Interrm#®donConvention’, Volume |1,
Part Il — Work of the Committees, Committee | — Multilateral A@atConvention and
International Aeronautical Body, International Civil Aviation @enence (Chicago, USA, 1944),
<http://www.icao.int/ChicagoConference/Pages/vl_pll_ctteel.djvu> [aedeks July 2014].

“3 For a general overview of the relationship between the universaégiotal international or-
ganisations and the role of regionalism in global governance aaserice Boisson de
Chazournes, 'Les relations entre organisations régionales et oigasisaiverselles', in:
L'Académie de droit international de la Haye: Recueil des C(0%0), pp. 79-406. For an over-
view of regionalisation trends in civil aviation governance €8@:ICAO Symposium on
Regional Organisations', (Montréal, Canada, 2008),
<http://ec.europa.eu/transport/air/international_aviation/european_aaitynicao/ec-
icao_symposium_en.htm> [accessed 5 August 2014].
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finally the increased awareness of the international aviation commainitye
global safety picture as a result of the implementation of the USOAP

ICAO has been encouraging the development of regional aviation safety
bodies for some time, but it has really been since 2010 thality on this sub-
ject gained additional momentum with the adoption of the newdQ2olicy on
Regional Cooperation’. This new policy aims at integrating thgional dimen-
sion’ more closely with the overall ICAO strategic objectivespanticular in the
area of aviation safefy.

The current ICAO position with regard to regional aviation satetypera-
tion was reconfirmed by the 2013 Assembly, which recognised that:

[E]stablishment of subregional and regional aviation safety and safetgight bodies,

including regional safety oversight organizations (RSOOs), has great pbtentssist

States in complying with their obligations under the Chigagavention through econo-
mies of scale and harmonization on a larger scale resulting frooolthboration among
Member States in establishing and operating a common safety tweysitent>

By mid-2014 a number of more or less successful examples of regional
cooperation in civil aviation safety matters existed in many regidrihe world.
As will be demonstrated in this study, these regionakiviés take many differ-
ent legal forms and have different scopes of activity and objecfies; also
attract increasing attention, as expectations concerning theid addiege have
been raised by ICAO and the international community.

At the same time the legal conditions under which such regichahtes
or bodies are able to provide optimal benefits for States and regioosrned,
and thus to lead to the actual enhancement of aviation safegynbayet been
subject to comprehensive research.

15 RESEARCH METHODOLOGY AND MAIN SOURCES USED

The methodology used in this study is in the first place baseahalysing case
studies of existing RASOs. In this respecioae samplef fourteen organisations
was selected, the list of which is attached as Appendix. WhereS®©ORénction-
ing today had a predecessor orimstitutional forerunnerthis has also been stud-
ied to the extent necessary. For this purpose the founding dosuofieti RASOs
from the core sample were obtained and studied, as well as otheblavddau-
ments relevant to the organisations in the sample.

References to other RASOs, that are not included in the congesamn
their institutional forerunners, are also made in the study wherd¢edxtrapo-
late the findings or illustrate a certain observation.

A more detailed case study has been performed on the EASA andthe E
aviation safety system in general, as it can be considered attpasstére most
comprehensive regional civil aviation safety system in operaifiothis respect
the archives of the EU Council in Brussels have been consAlteelection of
materials has also been obtained from the archives of ECAC in Praiiee fpur-
pose of the analysis of EASA's predecessor - the Joint Aviatitimorities (JAA).

*|CAO, 'Assembly Resolution A37-21: Cooperation with regimrghnizations and regional
civil aviation bodies', (37th ICAO Assembly, 2010).
45 Assembly Resolution A38-Supranote 32.

20



Primary material to supplement the case studies was also derived &om th
2010 HLSC which took place in Montréal, 29 March - 1 April@04nd in which
the author participated, and the following symposia and conferemcesgional
aviation cooperation:

(1) Symposium on Regional Organisations organised jointlyQ#O and the
European Commission, Montréal, 10-11 April 2008;

(2) Symposium on Regional Aviation Safety Agencies organised ASAEL
AFCAC and the Civil Aviation Authority of Zambia, Livingste, 13-15
July 2009 (author participated);

(3) ICAO Symposium on Regional Safety Oversight Organisation© (XS,
Montréal, 26-28 October 2011 (author participated);

(4) ACAC/ICAO Seminar/Workshop on Regional Safety Oversight Pro-
grammes, Rabat/Morocco, 10-12 December 2012.

In addition ICAO documentation related to regional cooperatichRéy
SOs, including the relevant ICAO Assembly and ICAO Counadutinentation,
has been analysed, as well as the new ICAO manuals on the ‘Ewstadit and
Management of a Regional Safety Oversight Sysférahd ‘Regional Accident
and Incident Investigation Organizatidi’Reports on the implementation of the
USOAP programme and other ICAO as well as EASA safety reportshesre
used to support the study with up to date and reliablei@avigafety data and sta-
tistics.

A number of interviews were conducted with people involved énetbtab-
lishment and running of RASOs in Europe and other parts of ohie \vlhe list of
interviews conducted is included in the bibliography of theystad the inter-
viewees contributed in their private capacity.

A review of relevant international, EU and national case law ansldeg
tion was conducted to support the discussion on internattespbnsibility and
civil liability of States and RASOs for safety regulation and igegit safety over-
sight.

A review of the literature was conducted focusing mainly on previoits
ings concerning legal and institutional aspects of civil aviadimiety regulation,
Chicago Convention and ICAO. The main aviation law journatduding Air and
Space Law Journal (ASL), Annals of Air and Space Law (AASL), JwhAir
Law and Commerce (JALC), and ICAQ Journal, were reviewed.

In addition, university theses on aviation safety regulation wensulted
in the libraries of the Law Schools of Leiden University in tlhdrlands, and of
McGill University in Montreal, Canada. A summary of the main liter@tcon-
cerning the subject of international law and aviation safety is pegbenSection
1.6 below.

A review of the main contemporary writings was undertaken conggrnin
the theory of international organisations, State and internatmngahnisations’
responsibility, delegation of powers under international law, afot@ment of
international law, mainly for the purpose of Chapter 6.

6 |CAO Doc. 9734 Part Bsupranote 3.
47 ICAO Doc. 9946supranote 3.
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Available reports on the effectiveness of the functioning of E€heigs
have been also consulted for the purpose of the case study of &#iSthe EU
system.

Last but not least, the author draws on personal experience oéleven
years of work as a civil servant in both national and regiondlaviation safety
administrations in Europe, including in the Civil Aviatidwiministration of Po-
land, the Air Safety Unit of the Directorate General for Mobility anghsport of
the European Commission, and in the International Cooperatioaribegmt of
EASA.

The research was finalised in mid-2014, and unless indicated atberwi
the study reflects the situation which existed at that time

1.6 REVIEW OF THE PRINCIPAL LITERATURE ON
INTERNATIONAL LAW AND AVIATION SAFETY
REGULATION

In the existing literature, the regulation of international civiation safety is
usually addressed as part of the broader discussion of the generalfi€@A&
work. These studies focus on the presentation of the ICAOategylfunctions,
especially the development of the SARPs, and the oversigheiofitiplementa-
tion through the USOA®

As part of the discussion on the effectiveness of ICAO in enstitieg
highest practicable degree of implementation of SARPS’, there arestaldies
dedicated to the subject of transparency mechanisms, which are use8was
a quasi-enforcemertbol, and which together with technical coog)eration and as-
sistance have contributed to the improvement of civil aviatidaty?

One of the most comprehensive works to date addressing the fiiteaha
legal framework for civil aviation safety is the dissertation of Ilsfang Huang,
focusing on the notion of aviation safety as an obligatigma omnesinder inter-
national law, and which also advocates closer regional collaboragitmedn
States, in order to counterbalance the dominance of the main poweesi@AO
decision making machinery.

In the European context the question of the regulation of Air Triaféin-
agement (ATM) and more generally the implementation of the SinglepEan
Sky (SES) has also been addressed in recent stidies.

In addition, from the perspective of this study, of particulgpadrtance is
the work undertaken by Dr. Niels van Antwerpen related to the delag#Httasks
and responsibilities in the area of Air Navigation Services (ABIE]),the need for
safeguarding transparent lines of State responsibility in casesofatiein>*

As far as the specific issue of RASOs is concerned, some work has been
undertaken on describing the process of establishing EASA iElthand the re-

“8 Michael Milde, International Air Law and ICAO, (2012); Ludwige®eér, International Civil
Aviation Organization: An Introduction, (2007).

¢ Jimena Blumenkron, Transparency and the International Civaltiwi Organisation:
Implications of increased transparency in safety audit information1)(201

%0 Huang,supranote 29.

®1 Daniel Calleja Crespo and Pablo Mendes de Leon, ‘Achieviritigée European Sky: Goals
and challenges(2011).

%2 Niels van Antwerpen, Cross-Border Provision of Air Navigatienvies with Specific
Reference to Europe: Safeguarding Transparent Lines of Responsilalityedoility, (2008).
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lationship between this agency and its predecessor - the’*JAAery limited
number of articles have been published on the RASO concept andethgon-
ship with ICAO>*

1.7 STRUCTURE OF THE STUDY

This study is composed of seven chapters, including trept€h 1 with introduc-
tory remarks, five chapters describing the research findings and théisianas
well as the final Chapter 7 with general conclusions and recomnnamsiat

Chapter 2, which follows, summarises the main principles oCtiieago
Convention and assesses their impact on safety regulation at nadiesiallt
evaluates the strengths and weaknesses of the ICAO regime anderfflensa-
tions on how they influence the effectiveness of the global axiatfety system.
Chapter 2 then presents the regional aviation policy of ICAE@uding on avia-
tion safety. It argues that regional cooperation should fgtbenseen as a tool for
helping States to raise their level of compliance with SARPdramédase the ef-
fectiveness of their safety oversight systems, but also as aowdamnge the ar-
chitecture of the current - predominantly national based and largeficient —
system, into a more efficient Global Aviation Safety Oversightwidek
(GASON).

Chapter 3 is based on case studies of RASOs and pre-RASOs ffem dif
ent parts of the world, including Africa, South America, the Paétkgion, and
the Commonwealth of Independent States. It introduces the rutooRASO and
pre-RASO, presents different types of such organisations ancddatsgthem on
the basis of the specific features of their legal and organisationgiseChapter
3 also proposes a RASO definition, taking into account #maeshts which would
stimulate the introduction of the most efficient forms of sugfaoisations.

Chapter 4 is a detailed case study of EASA providing a spec#imge
of a RASO which is part of and relies for its functioning onegiBnal Economic
Integration Organisation (REIO). This chapter demonstrates how EABi&h is
currently the RASO of reference for many other similar organisatcamdributes
to the improvement of aviation safety and efficiency of regulatorggases, no-
tably by taking advantage of the EU’s legally binding and direxgtblicable legal
framework. It demonstrates, from the Chicago Convention péwview, the con-
sequences of the far reaching delegation of safety functions from EU Member
States to EASA, and considers the feasibility of transfogntihis agency into a
single civil aviation authority for Europe.

Chapter 5 offers more general observations and conclusions extém
to which the various functions of RASOs and the continewnglution of these
organisations contribute to the improvement of global aviatiafetys and
achievement of the objectives of uniformity in regulations, procedurdpera-
tions in civil aviation. This chapter in particular offers a clasatfon of the dif-

%3 Frank Manuhutu, 'Aviation Safety Regulation in Europe: TowarHsropean Aviation Safety
Authority', ASL, 25 (2000). Thaddée Sulocki and Axelle Cartier, 'Continuing éitianess in the
framework of the transition from the Joint Aviation Authorittegshe European Aviation Safety
Agency', ASL,28 (2003).

% Michael Jennison, 'Regional safety oversight bodies deliver sties®f scale and greater
uniformity’, ICAO Journalpl (2006). Ruwantissa Abeyratne, 'Ensuring regional safety in air
transport’, ASL35 (2010). Mikotaj Ratajczyk, 'Regional Safety Oversightadigations: an
overview', The Aviation and Space Journ&al2011).
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ferent levels of delegation arrangements that States use when crea8ap Rt

also presents the different types of safety functions that RASO&xeagise, and
analyses key trends that can be observed around the world regardietjitigeup

and functioning of these organisations. It also addresses tttehing of RASOs
as international actors.

Chapter 6 examines the consequences that the establishmentSQfsRA
may have in terms of international responsibility and civil lighfor wrongful
acts in relation to the Member States of the RASO, and thirdreesiras well as
the regional body itself. It clarifies and systematises the generaligles and
concepts concerning the attribution and delegation of State safattiohs to
aviation authorities from the perspective of domestic and internatemaChap-
ter 6 also examines whether there are any provisions in the Chicenyer@ion
or its Annexes which could limit the possibility of deleggtiGtate safety func-
tions to RASOs, or more generally to exercising these funatiorgssnon-national
basis. On this basis it considers the conditions whichidvbave to be met in or-
der to trigger international responsibility of the RASO or iteniber States.
Chapter 6 also conducts a review of case law and principles related taw
liability of civil aviation authorities and extrapolates the firgdirof this review to
RASOs functioning. Finally, it assesses the need for amenigén§hicago Con-
vention in view of the emergence of RASOs.

Chapter 7 formulates general conclusions of the study, makesmeno
dations based on its findings, and suggests further areas of research.

24



Chapter 2

Towards a Global Aviation Safety Oversight
Network: Regional Cooperation on Aviation Safety
in the Context of the Chicago Convention

‘Greater regional cooperation can improve the efficiency
of air transport operations and simultaneously geneezi@nomic
growth for States and Regions alike.

Roberto Kobeh Gonzalez,
President of the ICAO Council (2006-2013)

2.1 INTRODUCTION

Regional cooperation on aviation safety has visibly intensifiezbghe beginning
of the twentieth first century, as evidenced in particular by the né&@I@olicy
on regional cooperation, which is presented in Section 2.4s0Ctmapter, and the
establishment of a significant number of new RA8Os.

This intensification of regional cooperation has been to a largjent
stimulated by the conviction of the international aviation comitgithat, by fo-
cusing efforts at regional levels, States will be better alieetet their obligations
stemming from the Chicago Convention and to overcome certain aflétged
weaknesses, such as lack of a legally binding nature of ICAO Anoexgeak
enforcement competences of ICAO. For some regions, such as Africapalegio
cooperation has emerged as an indispensable element of ICAO sfategly
dressing aviation safety problems that they face.

Before presenting and analysing selected cases of regional cooperation
civil aviation safety in different parts of the world, it is therefoecessary to put
regional cooperation in the broader context of the Chicago Conmeamib global
jurisdiction of ICAO.

1 1CAO, 'Agreements on Regional Cooperation to Promote EfficiendySastainability of Air
Transport', Press Release No. 09/10, (2010).

2 See Chapters 3 and 5 for detailed statistics.

% ICAO, 'Assembly Resolution A38-7: Comprehensive Regionalémphtation Plan for Aviation
Safety in Africa’, (38th ICAO Assembly, 2013). See also: IC&Dmprehensive Regional
Implementation Plan for Aviation Safety in Africa, 12th meetinchefsteering committee: report’,
AFI SC/2013/12, (2013), <http://www.icao.int/safety/afiplaodDments/AFI-SC12-
Report%202013.pdf> [accessed 15 March 2014], at Paragraph 2.1.
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This chapter will firstly summarise the main principles o Bhicago
Convention and its impact on safety regulation at national [&hel strengths and
weaknesses of the ICAO regime will be reviewed and explanatideedfon
how they influence the effectiveness of the global aviation safetgmsySection
2.2). This will include a demonstration of how States Headitionally dealt with
inefficiencies stemming from the system of the Chicago Converitioluding in
particular through Bilateral Aviation Safety Agreements (BASAS).

Following on from that, the oversight and enforcement mechaniset u
by ICAO will be concisely compared with the mechanisms useterinterna-
tional maritime sector, in which States and the International & iOrganiza-
tion (IMO) faced similar problems with effective implementation antbrcement
of maritime safety requirements and ultimately reached a conclusion thatakegi
cooperation can be a good way of addressing some of these problenn(Sect
2.3).

This chapter will also present the regional aviation policy of ICAO
Against this backdrop it will be argued that regional cooparalwuld be seen
not only as a tool for helping States in raising their levet@hpliance with
ICAO SARPs and increasing the effectiveness of their safety ovessigtems,
but also as a way to change the architecture of the current — predoynirsdiath-
al based and arguably largely inefficient — system (Section 2.4).

Finally, this chapter will propose the concept of a ‘Global AsraSafety
Oversight Network’ or GASON, and will demonstrate that by wwgkimore
closely with and relying on robust and appropriately empowered RAEAO
could not only help individual States to increase their canpé with interna-
tional requirements, but also to ensure more uniformity in thgse@mentation
and to better harmonise actual safety levels in regions across thie(®ection
2.5).

2.2 STRENGTHS AND WEAKNESSES OF THE CHICAGO
CONVENTION FROM AN AVIATION SAFETY PERSPECTIVE

The Chicago Convention is a very successful treaty if looked attfrerperspec-
tive of its global acceptance. In 2014, 191 States were partigis fostrument.

Yet views on the effectiveness of the Chicago Convention in aidges
contemporary problems of international civil aviation are dividedvibgaaside
the economic aspects of aviation regulation, which are not thecsubptter of
this study, the arguments used by practitioners and acadertecswrsually point
out that while ICAO has been quite successful in developingF&Aconcerning
civil aviation safety and security, it has somewhat failed in emgwgiobal uni-
formity in their implementation and especially enforcentent.

It is further pointed out in the literature that the alleged defiodés of
ICAO and the Chicago Convention in ensuring effective implementati inter-
national requirements, particularly in the domain of aviation sd#&yto the de-
velopment of unilateral oversight and enforcement schesues as the US Inter-

41CAO, 'Member States' <http://www.icao.int/about-icao/Pages/me@tates.aspx> [accessed 5
August 2014].

5 Olivier Onidi, 'A critical perspective on ICAQ', ASB3 (2008), pp. 38-45. Gilbert Guillaume,
'ICAO at the beginning of the 21st century *, ASB,(2008), pp. 313-317.

® Milde, supranote 48 in Ch.1, at pp. 177-178.
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national Aviation Safety Assessment (IASA) prograninoe,the EU’s regulation
on the list of air carriers subject to an operating®an.

While not wanting to repeat the discussion on the above igbeeslleged
weaknesses of the system of the Chicago Convention do appear paaifylox
have also contributed to its success in terms of global acceptathemdurance.
This is because the authors of the Chicago Convention havagethto strike a
relatively good balance between, on the one hand, the desire te $kelthighest
practicable degree of uniformity in regulations, standards, procedme®rgani-
zation in relation to aircraft, personnel, airways and auxiliary sernyiagsich is
necessary for aviation as a global industry, and on the other tiengrinciple
that ‘each State has complete and exclusive sovereignty over the a@bpaee
its territory’ 1° which at the time of the adoption of the Chicago Convention was
of fundamental importance to States in the aftermath of the secordiwaorl

The predecessor of the Chicago Convention, the 1919 ConventiatmBgel
to the Regulation of Aerial Navigation (hereinafter the ‘Parisv@ntion’)* was
much more ambitious, if looked at from the objective of achielisrgnonisation
of aviation standards, yet it failed to achieve universal acceptaite novel
elements of the Paris Convention, such as the legally bindingenof its tech-
nical annexe$® qualified majority voting used for their adoptithand inequality
of States in the International Commission for Air Navigation (IGAMNterms of
their voting power?? combined with the post first world war politics, led to a-sit
ation where a number of important States, including the Sowiiein and the US,
declined to become parties to it, while other States started torexlternative

’ For an overview of IASA see: Anthony J. Broderick and James,L'Government Aviation
Safety Oversight: trust but verify ', JALG7 (2002), pp. 1039-1044, 1053-1055. Paul S. Dempsey,
‘Compliance and enforcement in international law: achieving globdrmity in aviation safety’,
North Carolina Journal of International Law and Commercial Regal&®(2004), pp. 27-33.
FAA, 'lASA website' <www.faa.gov/about/initiatives/iasage¢essed 5 August 2014].

8 EU, 'Regulation (EC) No 2111/2005 of the European Parliamensfathe Council of 14
December 2005 on the establishment of a Community list of aiexsasubject to an operating
ban within the Community and on informing air transport pagsenof the identity of the
operating air carrier, and repealing Article 9 of Directive 20036 (OJ L 344, 27.12.2005).
EC, 'List of airlines banned within the EU' <http://ec.@areu/transport/modes/air/safety/air-
ban/index_en.htm> [accessed 5 August 2014]. See also: Alareixfdl and Cheryl S. Mpande,
'EU Regulation on Banning of Airlines for Safety Concerns', A&(2008), pp. 132-154. Paul S.
Dempsey, 'Blacklisting: Banning the unfit from the heavensSBAXXXII (2007), pp. 29-63.
®'Chicago Convention', Article 37.

1%pid. Article 1.

1 'Convention Relating to International Air Navigation Agreetiyahe Allied and Associated
Parties', Paris, 13 October 1919, LNTS (1922) No. 297.

2 Duane W. Freer, 'Regionalism is asserted: ICAN’s globabeuis fade (1926 to 1943)', ICAO
Bulletin, Special Series 4 (1986), pp. 66-68.

13 'paris Convention', Article 39: ‘The provisions of the pre&@osnvention are completed by the
Annexes A to H, which, subject to Article 34 (c), shall hdwegame effect and shall come into
force at the same time as the Convention itself.’

4 Ibid. Article 34: ‘Any modification of the provisions of anp® of the Annexes may be made by
the International Commission for Air Navigation when such mealifon shall have been ap-
proved by three-fourths of the total possible votes which calchbt if all the States were repre-
sented and shall become effective from the time when it shall havenbiifeed by the Interna-
tional Commission for Air Navigation to all the contractingt8s.’

% |pid. Article 35.

27



courses? This in practice put a halt, until 1944, to all serious gttsrto develop
a global legal regime for civil aviation.

The subsequent parts of this section will therefore critically apalgkect-
ed elements of the system of the Chicago Convention in ordexrify if, at the
beginning of the twenty-first century, it is still fit for puigE as far as aviation
safety is concerned. The elements selected for this analysis include:

(1) The principle of State sovereignty under the Chicago Conve(8iection
2.2.1);

(2) Implementation of SARPs and notification of differences (Sectio2@.2

(3) Recognition of certificates and licences, including of thoseenotsaged
under the Chicago Convention (Section 2.2.3);

(4) Role of ICAO in global safety oversight (Section 2.2.4);

(5) ICAO enforcement efforts and competences (Section 2.2.5).

2.2.1 THE PRINCIPLE OF STATE SOVEREIGNTY UNDER THE
CHICAGO CONVENTION

The Chicago Convention is based on the principle of completexahdsive sov-
ereignty of a State over the airspace above its terfit@myd where this territory is
defined as ‘land areas and territorial waters adjacent thereto undevéheigoty,
suzerainty, protection or mandate of such St4te.’

Although the meaning and scope of the concept of State sovgrégnt
highly contested in modern studies of internationalfafer the purpose of this
study a simple meaning of this notion, as proposed by ®fgeah has been
adopted:

Sovereignty in the sense of contemporary international law dethetéssic international
legal status of a State that is not subject, within its teialturisdiction, to the govern-
mental, executive, legislative, or judicial jurisdiction of a fgreBtate or to foreign law
other than public international I

From a general perspective it is important to distinguish dewState
sovereignty as a principle of international law, and the exercise ddbhéeign-
ty. This distinction has been present in legal discourse frornethiening of con-
stitutional theory. For example, Hobbedla Civeobserves:

We must then distinguish between the Right, and the exartisepreme authority, for
they can be divided; as for example, when he who hath the, Rigitr cannot, or will
not be present in judging trespasses, or deliberating of affioekings sometimes by
reason of their age cannot order their affaires, sometimes also ttimglean doe it

'8 Such as the development of the competing Ibero-American Aviatiome@tion and the Pan-
American Convention on Commercial Aviation; see: Freer, 'Regiomddissserted: ICAN’s
global prospects fade (1926 to 1948)ipranote 12, at p. 67.

7'Chicago Convention', Article 1.

'8 bid. Article 2.

19 Dan Sarooshi, International organizations and their exercise of spvemiers, (2005), pp. 3-
14.

20 Helmut Steinberger, 'Sovereignty', in Encyclopedia of Publarmational Lawed. by Rudolf
Bernhardt (2000), p. 501.
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themselves, yet they judge it fitter, being satisfied | ¢hoyce of their Officers and
Counsellors, to exercise their power by tHém.

The practical significance of the above distinction is that, agthdtiis
generally recognised that, from the perspective of internationalState sover-
eignty as such cannot be transferred, the exercise of sovereign pywgrates
can be subject to limitations, conditions or delegatféds observed by Wassen-
bergh, State sovereignty as the principle of customary internatexmalecalled
by Article 1 of the Chicago Convention ‘applies only in soa®it is not express-
ly restricted by other provisions of the Convention or by engagsneatered into
elsewhere®

From the perspective of this study, the above means that gitthowder
the Chicago Convention a State has the overall responsioitityegulating civil
aviation safety, the actual exercise of this responsibility, iolevbr in part, can be
delegated to other entities, including to RASOs, as willbmonstrated in Chap-
ters 3-6.

2.2.2 IMPLEMENTATION OF SARPS AND NOTIFICATION OF
DIFFERENCES

One of the key objectives of the Chicago Convention is to sedugehighest
practicable degree of uniformity in regulations, standards, procedme®rgani-
zation in relation to aircraft, personnel, airways and auxiliary serincat mat-
ters in which such uniformity will facilitate and improve air rgation.?* Such
uniformity is essential given the global nature of internationaltvi.

The provisions of the Chicago Convention have a mandatory character
which, as demonstrated by Milde, stems from its very text, dsawebtate prac-
tice? This ensures uniformity in relation to basic aviation safety rements
contained in the Convention such as an obligation to isswalidate airworthi-
ness certificates and pilot licenc8sr to investigate aviation accidefifs.

On the other hand, States have been given flexibility, undesl&R8 of
the Chicago Convention, to fidifferenceswith Standardsadopted by the ICAO
Council and designatddr conveniencas Annexes to the Conventi hilst it
could be argued that this flexibility opened the gates t@tbsion of the system
in terms of its uniform implementation, it also undoubtediptdbuted, as the
example of the earlier Paris Convention shows, to worldwide acceptértice
Chicago Convention, and success of ICAO in developing a compretesas of
SARPs contained all together in nineteen Annexes.

The reality is that ICAO is not a supranational organisatios the EU,
empowered to adopt by qualified majority legally binding and direxiplicable

L Thomas Hobbes, 'De Ciy€1651).

22 sarooshisupranote 19, at p. 18.

2 Henri A. Wassenbergh, Post-War International Civil Aviatiotidg@and the Law of the Air,
(1962), p. 100.

4:Chicago Convention', Article 37.

25 Milde, supranote 48 in Ch.1, at p. 18.

26 'Chicago Convention', Articles 31-32.

27 |bid. Article 26.

28 For a detailed overview of Article 38 of the Chicago Conventien Bluangsupranote 29 in
Ch.1, at pp. 58-65.
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legislation for its Member States and it is not likely thatill ever be given such
supranational competences. It is an intergovernmental organisatighyl subor-
dinate to the will of its Member States. With only 19% @& tlontracting States to
the Chicago Convention represented at the ICAO Council and 1@8érofrepre-
sented at the Air Navigation Commission (ANC) which preparegtbposals for
SARPs? the right to file a difference, is intended to safeguard the intecdst
those States which may not wish, for whatever reasons, theityitwoimpose its
views on them.

In addition to the right of filing differences under Article 38re is also a
provision for any Annex to the Chicago Convention or amendnhenéto to be
rejected by a majority of ICAO Member States during the adoptioceps? Yet
in practice, at least by the end of 2013, there has not beenaisg of the ma-
jority of States blocking adoption of new SARPs in the IC&6uncil®* This
proves that the process of adopting ICAO SARPs is overall wkhbed and that
its preparatory steps ensure that major controversies are eliminated efore
posal reaches the level of the ICAO Council.

As far as the legal status of SARPs is concerned, one importaut ass
to be underlined. Upon their entry into for&andard¥ are binding upon ICAO
Member States, unless a difference has been filed. ICAO underliggsititiple
it its ‘State Letters’ which announce adoption of new SARPepeatedly stating
that ‘international Standards in Annexes have a conditionalrignidirce, to the
extent that the State or States concerned have not notified any déféeheneto
under Article 38 of the Conventioft’

Following on from the above, if a notification under Article 3smot
been made, other ICAO Member States are entitled to presume thaarfli-
ance with a Standard has been achieved. As pointed out by Vaerrfatw ‘fail-
ure by the State to comply with the notification obligastiould be considered as
a breach of treaty obligation¥ 'Therefore, if as a result of non-notification, a
safety incident occurs this could arguably lead to State regdpsinder inter-
national law, although this study did not identify any dasein this respect

Another important aspect related to notification of differencebdsfact
that although by filing a difference a State releases itself fronolthigation of
compliance with an ICAO Standard, this does not mean thatr @tates are
obliged to respect that non-compliance. For example, if a Statéldthgliffer-
ences related to airworthiness standards of aircraft on its registepttier ICAO
Member States would have a right to consider such aircraft as nolyaugnwith
minimum requirements set for the purpose of recognition of airwedhicertifi-
cates under Article 33 of the Chicago Convention.

29 |pid. p. 58.

%0 Chicago Convention', Article 90.

%1 Based on a review of voting results in the ICAO CounciD@®013). For an overview of the
situation prior to 2009 see: Huarsgipranote 29 in Ch.1, at p. 55.

%2 Only ‘Standards’ have a mandatory character, unless a differenieeliarider Article 38 of the
Chicago Convention. For a definition of ‘Standards’ and ‘Recemiad Practices’ see ‘Forward’
to any of the ICAO Annexes.

3 See for example: ICAO, 'State letter concerning the adoption of dvmemt 16 to Annex 6, Part
I, Attachement D: Note on the natification of differences’, AM3R.3.8-11/46, (2011).

34 Van Antwerpensupranote 52 in Ch.1, at p. 31.

% See Chapter 6 for further discussion about State responsibilityefactes of obligations stem-
ming from international law, including the Chicago Convention
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The practical consequence of the above could be a denial of oveérstligh
landing rights for the aircraft of the notifying State in accordarite tive appli-
cable provisions of bilateral Air Services Agreements’ (ASA) clausesndealih
the issuance of operating authorisations and technical permidsiBuosh situa-
tions have for example occurred in the past in Europe following iadopty
ICAO of SARPs concerning the maximum age of pilots, and where & rasnich
was strictly adhering to the ICAO set limit of sixty yearscertain occasions did
not allow British operators to fly in French airspace if one ofpiles was older
than sixty yearé’ This particular aspect of the SARPSs’ status has led commenta-
tors to argue that in practice at least some of the ICAO Stankavdsa value of
law or ‘law of gravity’ with which compliance is simply unavalie in practicé®
or that some of the Standardse of such fundamental importance that the depar-
ture from them may not be toleratéd.’

The main objective of notification of differences however is transparency,
especially towards operational personnel, such as pilots, eda to be aware if
national rules and practices in a given State differ in any respecttiaga pre-
scribed by ICAO. This function of SARPs can be illustrated leyfdflowing ex-
ample: if State ‘A’ does not follow the ICAO standards concermirarkings of
runways and taxiways of international airports, it should naithyer States ac-
cordingly, as otherwise aircrews from other parts of the world may Hesash
when using airports located in State ‘A. Because of that inherent dafkty
ICAQ, in addition to differences notified by States under Artide &8so gathers
information on differences under the USOAP.

Looking at practical aspects related to application of Article 3&eChi-
cago Convention, the main deficiencies in this respect have dmeéar largely
associated with the lack of mechanisms in the ICAO Member Statsgstemat-
ic identification of differences as new SARPs and national legislatie promul-
gated. By the end of 2013 over 70% of the ICAO Member Statésidiaestab-
lished or implemented a mechanism for the identification andication of dif-
ferences to ICAQ!

In addition, ICAO methods used so far for the management of ttes-dif
ences have not been very efficient. Originally, the process of repditiagences
was handled entirely by correspondence between States and ICAQvashia
‘laborious and time-consuming activity’ which required sultshresources from
both ICAO and its Member Stat&sln addition the dissemination of differences,

%see Article 3 of a Template Bilateral Air Services Agreement in: ICRGlicy and Guidance
Material on the Economic Regulation of International Air Transg@A0 Doc. 9587, (2008).

3" Former President of the ICAO Air Navigation Commission, ‘'Intendiemd’, (2013).

3 Milde, supranote 48 in Ch.1, at p. 164.

%9 Huang,supranote 29 in Ch.1, at p. 61.

40 Under the individual Memoranda of Understanding (MoU) signeatdsst ICAO and its Mem-
ber States for the conduct of the USOAP-CMA activities, States ah@erd supply information
on their compliance with SARPs in the form of the ‘Safety Ovetsigimpliance Checklists’.
Copy of a generic MoU is attached as Appendix B to: ICAO B@85,supranote 13 in Ch.1.

41 Official of the European Aviation Safety Agency, 'Interview Nq2014). This situation re-
mains largely unchanged since 2011, see: ICAO Secretariat, 'Kissuas and Difficulties', 1st
Meeting of Filing of Differences Task Force (Montreal, Canada, 28lidle 3.

2 |CAO, 'Notification and publication of differences: Report to Gokny the President of the Air
Navigation Commission', C-WP/12412, (177th session of@A&® Council, 2006), at Paragraph
2.3.

31



which is an obligation of ICAO under Article 38, was fulfilled &ypending them
as Supplements to the latest edition of each Annex. Thizguoe created delays
and could not always ensure that the situation described in a Ayivesx corre-
sponded to reality in the ICAO Member Statém 2013 ICAO admitted that this
is still largely the case tod4y).

Similar problems with identification of differences were revealed under the
USOAP. In the course of audits conducted by ICAO between A 201d Au-
gust 2010, only 49% of the USOAP compliance checkliststeah duly com-
pleted by the 165 States audited. The remaining 51% were eithblalgftor not
appropriately completed, as Figure IV demonstrates.

Figure IV: Differences identified through USOAP Compliance CheckBbts (April 2005 to Au-
gust 2010)

No difference
38%

Different in

Incomplete character or other
information _—— means of
51% compliance

1%

More exacting or
exceeds
Less protective 0%
or partially
implemented
Not applicable by the State
9% 1%

Source of data: ICAO, 'USOAP-CSA: Reporting of audit results - Apil 2005 to August
2010', (2010%°

Even more importantly, the differences are largely invisible eratjpnal
personnel as the Aeronautical Information Publications (AIPs) of IGfhber
States do not include material relating to all Annexes and aipmaitdy 76% of
Statesgid not publish significant differences in their AIPsegsired under An-
nex 15!

“ Ibid.

4 |CAO, 'Formulation and implementation of Standards and Recomm&mdetices (SARPS)
and Procedures for Air Navigation Services (PANS) and notificatioiffefehces’, A38-WP/48,
(38th ICAO Assembly, 2013), at Paragraph 2.8.

% This data is the copyrighted property of ICAO and is repratidtere with its expressed
knowledge and permission. It may not be cited by or reproducadyi other publication without
subsequent approval being granted by ICAO.

“8'Known Issues and Difficultiessupranote 41.
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Overall, ICAO admitted in 2013 that the ‘status of the notiftzaiand
publication of differences is far from satisfactcty.’

In order to remedy the above deficiencies, in 2011 ICAO embarkeal
reform program. At its core lies a new system for Electronic FilfriQifferences
(EFOD)* The objective of EFOD is to create a single process through which
States could satisfy the obligation of filing differences undeiclkrt38 of the
Chicago Convention, as well as to provide information onefel lof implemen-
tation of SARPs for the purpose of USORRCAO expects all States to complete
EFOD as an essential part of the new USOAP Continuous Magtégpproach
(CMA), which commenced in January 20%3.

Although implementation of EFOD is a big step forward, &tatill still
need to have internal processes and necessary technical expertise fortifie iden
cation of differences and to dedicate resources to this activity. [ticaddCAO
Member States are not obliged to use EFOD as a means for forifiahtioh of
differences under Article 38 of the Chicago Convention. By theo£2813, only
38 ICAO Member States declared that they will be using EFOD fordonotifi-
cation of differences under Article 38 of the Chicago Conventidime effective-
ness of EFOD in remedying the current problems remains therefoeeatssbssed
as experience with its use is gained.

More importantly however, beyond new technical tools for the reygprti
and dissemination of information on differences, ICAO should geo8tates with
a clearer policy, including guidelines, on the application ofchatB8 in order to
ensure that standardised information is available in EFOD.eAtittie of writing
this study ICAO has been in the course of reviewing its guidaraterial on the
notification of differences?

Some consideration also needs to be given as to the exact needkftir col
ing significant amount of information from 191 States abouthair differences
with SARPs, which today, in safety and environment related Anneleee,
amount to over ten thousaritAlthough under Article 38 of the Chicago Conven-
tion States are only required to notify the differences with Stasdargractice
the ICAO Assembly has been urging States to also notify diffesewith Rec-
ommended Practicé$.Recommended Practices are also covered by the USOAP
compliance checklists.

Finally ICAO requires States to notify a difference not only whema-
tional standard is less demanding but also when it is memeadding or even

“ICAO, 'Progress Report on Comprehensive Study on Known IssueRespect of the
Notification and Publication of Differences', C-WP/13954, (19&tbs®n of the ICAO Council,
2013), Paragraph 3.

“8|CAO, 'State Letter', Ref. AN 1/1 - 11/28, (2011).

49 1CAO, 'Progress report on the implementation of the electrolig fof differences (EFOD)
system ', C-WP/13803, (195th session of the ICAO Cour@li2p

YICAO, 'Policy and Principles on the Use of the Electronimgibif Differences (EFOD)
System’, C-WP/13803, (195th session of the ICAO Cow2@eil?), Appendix C.

*1 Source: 'Interview No 4', (2014upranote 41.

52 A38-WP/48 supranote 44, at Paragraph 2.2.

%3 C-DEC 177/14supranote 12 in Ch.1.

¥ |CAO, 'Assembly Resolution A38-11: Formulation and impletaon of Standards and
Recommended Practices (SARPs) and Procedures for Air Navigation SEéPABES) and
notification of differences’, (38th ICAO Assembly, 2013), Asated Practice n. 7.

%5 |CAO Doc. 9735supranote 13 in Ch.1, at Paragraph 1.3.
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when it is simply achieving the same objective by other meamsréquired by
ICAO.%® In practice therefore the scope of obligation to notify differencegmn
Article 38 has been significantly extended by ICAO.

Similar to regulations adopted at national level, the safety relevaince
each SARP is not the same, and some of them establish silatine require-
ments only.’ It can be argued that focusing on differences with those SARPs
which contain requirements most relevant from the safety perspectivieofan
tional air navigation would be more efficient and in line withisk based ap-
proach to safety manageméhiThis would also be more manageable for States
with limited resources.

Whether narrowing the scope of the obligation to notify diffeesnvould
be feasiblade lege latais however not clear. The language of Article 38 does not
seem to leave much space for such interpretations. It speaks abogethéo
comply ‘in all respects’, and to bring domestic regulations andipeacinto full
accord’ with ICAO requirements, and to notify a difference if such dbonesgyu-
lations and practices were to differ ‘in any particular respect’, flurse set by
ICAO. This broad formulation can be a source of various interpretdipiSAO
Member State¥

This straight jacket is made even more restrictive by the factGidd is
encouraging its Member States to use in their own national rempdats far as
practicable, the precise language of Standards that are of a regulaagtef
As ICAO is moving towardperformance based standardswhere onlywhat is
defined by the requirements, while thew is left to States, assisted by appropri-
ate guidance material - this inflexible approach to Article 38 of thea@b Con-
vention may prove difficult to be maintained in the futtire.

The ICAO Assembly recognised in its resolutions a need for ra fioe
cused approach to natification of differences and mandated the ICACiCtmun
encourage ‘the elimination of those differences that are important foatéty s
and regularity of international air navigation or are inconsistent thighobjec-
tives of the international Standard&.It is not certain whether such resolutions
could be a way to narrow the scope of application of Article r3®articular by
constituting a ‘subsequent agreement between the parties regardinggtheeta-
tion of the treaty or the application of its provisions’, agigaged under Article

%6 C-WP/12412supranote 42, at Appendix A (as approved by ICAO Council by C-DET14).

5" For example the layout of certificates, see: ICAO, 'Annex 6 to tieago Convention:
Operation of Aircraft, Part | - International Commercial Air Transport Wihoplanes', (2010),
Appendix 6.

%8 |CAO Doc. 9859supranote 28 in Ch.1.

%9 Interview No 1', (2013)upranote 37. In this interview an example was given of SpaincEran
and United Kingdom, three EU Member States, which have assess&hik provision of ‘EU
OPS’ — a regulation of the European Commission dealitty saifety of air operations - which was
different from an ICAO Standard contained in Annex 6 to the&ju Convention, and each of
them came to a different conclusion (i.e. that the EU requireimemre demanding, less de-
manding and finally different in character from the ICAO Standard).

®9CAO, 'Assembly Resolution A29-3: Global Rule Harmonizati8th ICAO Assembly, 1992).
Similar encouragement is included in all the Annexes to thea@hiConvention.
®1A38-WP/48,supranote 44, at Paragraph 2.6.

62 Assembly Resolution A38-1%upranote 54, at Paragraph 13.

34



31(3)(a) of the Vienna Convention on the Law of the Tre¥tieshe practice of
ICAOQ so far seems to indicate that this is not the case.

In view of the above, beyond an amendment of the Chicago Conventio
with a view to updating Article 38, which is currently nottbe table and unlikely
in the foreseeable future, ICAO, when adopting Standards, copliti#y indi-
cate which of them are of particular importance for the ‘safety and regubdrity
international air navigation’. Although this would not charige obligation to
notify the differences, it would give more visibility to tosequirements which
are safety critical.

The second issue on which additional work is needed, is clarity abat
exactly constitutes a difference and especially a ‘significant differembih
States are obliged to publish in their AIPs under Paragraph(4)102 Annex 15
to the Chicago Convention. ICAO has been trying to addressstus through
provision of guidance material, which however is still quiteegienand does not
address the ‘significant difference’ isstfe.

To summarise, and as pointed out by a former president of the ICAO
ANC.* Article 38 is at the same time both a strength and a wesikifigke Chi-
cago Convention. Although this study does not questiemeed to have a mech-
anism for filing of differences, it nevertheless argues that StatekC&0O need to
change the way this provision is used in practice.

Beyond the migration from paper-based notifications to EFODgwim
itself is a big step forward, ICAO should in the first pldceless but bettewhen
it comes to implementation of Article 38. Today ICAO fintgifficult even to
find the resources necessary to translate the differences received intd@ll IC
working language®’ It would be unrealistic then to expect that ICAO will be able
to dedicate the necessary time and resources to analyse the detaltanfjiage
used and possible ways of implementation of over ten thousaRiPSMH 191
States. ICAO should, instead of expanding, be in practicaisterarrowing the
scope of the obligation to notify the differences and focusing edlyecn differ-
ences with those SARPs which are of particular relevance for the aatetggu-
larity of air navigation.

ICAO should also, rather than expecting States to use the pliatjgage
of Standards that are of a regulatory character, be primarily focusingnethew
the objective of a Standard is met while leaving to States flayilzik to the
means to achieve compliance — this would be more in linethdtshift towards
performance based regulation. ICAO should also be providing standardisa-
tion as to what constitutes a difference, and especiafligrficant one. Such
standardisation should be promoted not only through pravidiguidance mate-
rial to States but also at a practical level through the USOARaision of
technical training to State specialists dealing with identificagiod notification of
differences.

Finally RASOs have great potential to help ICAO and Stateshieving
more harmonisation and efficiencies in the way Article 38 is egph practice.
This will be demonstrated in detail using the example of £&SChapter 4.

3 Vienna Convention on the Law of the Treaties', Vienna, 23 M&9, 1155 UNTS 33.

64 C-WP/12412supranote 42, at Appendix A (as approved by ICAO Council by C-DET14).
&5 Interview No 1', (2013)supranote 37.

66 A38-WP/48 supranote 44, at Paragraph 2.10.
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2.2.3 RECOGNITION OF CERTIFICATES AND LICENCES

2.2.3.1 CERTIFICATES AND LICENCES ENVISAGED UNDER THE
CHICAGO CONVENTION

The drafters of the Chicago Convention were aiming at maximumbpesacili-
tation of international air navigation from a technical point efwiThis was sup-
posed,nter alia, to be achieved through Article 33 of the Convention which pro-
vides that:

Certificates of airworthiness and certificates of competency and licesme=dior ren-
dered valid by the contracting State in which the aircraft is registehall be recognized
as valid by the other contracting States, provided that théreegents under which such
certificates or licenses were issued or rendered valid are equal to ertabawinimum
standards which may be established from time to time pursu#rs tGonvention.

The above provision is the only exception in the Chicago @ution from
the principle that:

[T]he laws and regulations of a Contracting State relatinge@dimission to or departure
from its territory of aircraft engaged in international air navigationo ¢he operation and

navigation of such aircraft while within its territory, shall d&eplied to the aircraft of all

Contracting States without distinction as to nationality ahall be complied with by

such aircraft upon entering or departing from or while withinénetory of that stat&’

Obviously as aircraft cross multiple jurisdictions in internatioopéra-
tions, it would be impracticable to expect that with each angssf the border
aircraft and crew would have to comply with the different rules @fotirerflow or
served countries.

The multilateral recognition regime of Article 33 has two dimersion
Firstly it gives a right to the ‘State of Registry’ to demand gadtion of its certif-
icates if they have been issued in accordance with the minimum staretdab-
lished by ICAO®® Secondly, with this right comes an obligation of other ICAO
Member States to grant the recognition if the conditions envisagids article
are met by the ‘State of Registry’.

ICAO has clarified in Annex® and Annex 1° to the Chicago Convention
that, as far as the certificates of airworthiness and pilot licences aermmetcthe
minimum standards to which Article 33 makes reference will be ties gon-
tained in those Annexes. In addition Articles 39 and 40 of tliea@o Convention

67 Chicago Convention’, Article 11.

®8 Where a ‘State of Registry’ has transferred some of its resjiiiesibunder Article 83bis of the
Chicago Convention, these rights apply also to the ‘Statgefaior’.

%91CAO, 'Annex 8 to the Chicago Convention: Airworthiness ié¥aft', (2010). Paragraph 3.2.2
states: ‘A Contracting State shall not issue or render valid a Catifof Airworthiness for which
it intends to claim recognition pursuant to Article 33 @& @onvention on International Civil Avia-
tion unless it has satisfactory evidence that the aircraft complieshe applicable Standards of
this Annex through compliance with appropriate airworthiness reqeiresn

O ICAO, 'Annex 1 to the Chicago Convention: Personnel Licghsi2011). See ‘Forward’, which
states: ‘Annex 1 contains Standards and Recommended Practices agdaptthternational

Civil Aviation Organization as the minimum standards for pareblicensing’.
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stipulate that an aircraft or a pilot which has failed to meet inrasgect these
international standards should have this clearly indicated on thficagstor li-
cense and that in such case other contracting States are entitleddbthesop-
erations of such aircraft or personnel in their territories. Thidlasgito the proce-
dure of filing of differences, underlines the importance of the prinapkeans-
parency which, although not directly articulated in the Chicagov@dtion, is
nevertheless present in a number of its provisions, as well asrousnAssembly
resolutions’!

2.2.3.2 RECOGNITION OF AN AIR OPERATOR’S CERTIFICATE

What can be quickly noticed is that Article 33 does not addnesait Operator’s
Certificate (AOC), which, in addition to the certificate of airwardds and li-
censes of the aircrew, is an essential prerequisite for internagiomalvigation in
commercial air transport according to Annex 6 to the Chicago CaoméhfThis
is because amongst the first twelve annexes that were developedtteridi-
cago Conference in 1944, there was no separate Annex concerning saifiety o
craft operationg®

ICAO has clarified the link between Article 33 and AOC througérjore-
tative Assembly Resolutiod8and provisions in Annex 6, which require:

Contracting States to recognize as valid an air operator certificagel isguanother Con-
tracting State, provided that the requirements under which the certifiaatissued are at
least equal to the applicable Standards specified in Anfiex 6.

However, given the fact that this requirement is set out in aeand not in the
Chicago Convention, its legal value is not as strong as tiaticle 33, and noti-
fication of differences is, at least theoretically, possible.

In order to safeguard the recognition of certificates in the context of com
mercial air transport operations, States also incorporate appropriatisigns
dealing with this issue in bilateral ASA. Such provisionsally reproduce in the
ASA the text of Article 33 of the Chicago Convention, and makeigsuance of
operating authorisations and technical permissions, which are asctssitilise
the traffic rights, conditional upon the maintenance of minimumysatahdards,
established under the Chicago Convention, by the State désggitiae airline.
ASA clauses also allow the State which has issued the operatimgyisations
and technical permissions to withhold, revoke or limit thethe other party does
not have or does not maintain safety oversight programmes in ieocglwith

1 ICAO, 'Assembly Resolution A37-5: The Universal Safety Ogétshudit Programme
(USOAP) continuous monitoring approach’, (37th ICAO Assen2fly0); ICAO, 'Assembly
Resolution A37-1: Principles for a code of conduct on the sharidgise of safety information’,
(37th ICAO Assembly, 2010); Assembly Resolution A32slipranote 30 in Ch.1.

2 Annex 6, Part | to the Chicago Convention, at Paragraph 4\ghich states: ‘An operator shall
not engage in commercial air transport operations unless in pmsse$a valid air operator cer-
tificate issued by the State of the Operator’.

3 The notion of AOC was introduced only in 1990; see: Arfhéx the Chicago Convention, at
‘Forward'.

™ |CAO, '‘Assembly Resolution A36-6: State Recognition of theDperator Certificate of
Foreign Operators and Surveillance of their Operations', (36th ICgg@rAbly, 2007).

S Annex 6, Part | to the Chicago Conventisnpranote 108, at Paragraph 4.2.2.1.
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ICAO standards or if the desi%nated airline is no longer camipivith the mini-
mum ICAO safety requirements.

The question of recognition of AOCs is a somewhat controverdige ey
as States such as the US, Australia, Canada, China and the Mg&atlesrof the
EU, require under their legislation that foreign operators obtanoa gafety au-
thorisation in order to be able to fly to and from their territofieSuch schemes
have been developed largely because the results of the USOAFbaxeis the
past that States ‘cannot reasonably assume without verificatioth¢habndition
for recognition Stated in Article 33 is actually being met by laewState™ Be-
cause of this reason, ICAO encouraged States to put in place mechtmigeni-
fy that the conditions for such recognition are met, before resiognAOCs as
valid.”® Requirements and guidance material concerning surveillance of foreign
aircraft operations have also been adopted by IEAO.

Although the existence of AOC authorisation schemes can be justified
from the perspective of ICAO requirements, they should be seen asta tuml
used by States exclusively for assessing if the rules undeh W C was issued
were at least equal to the applicable Standards specified in Anogkeés Chicago
Convention. Following on from that, it should not be furpose of authorisation
schemes to dilute the responsibilities of the ‘State of the Operatbo,should
remain the primary authority responsible for the AOC, or to imposeperators
additional requirements which go beyond the minimum stangmodsded for in
Annex 6.

In the EU for example, the regulation establishing EASA ktipa that
third country operators flying to the EU may have to comphh i@t require-
ments to the extent that there are no applicable ICAO stantakitkough ini-
tially EASA proposed including requirements over and above IG¥®RPs in
implementing rules on third country operator authorisatirisfinally decided
not to do so, as it faced criticism from operators for not respettimg hicago
Conventior® It is important that ICAO remains vigilant to such initi@s which
risk eroding the consistency of the international framework for airopgftations.
If there are deficiencies which would justify development of additioriainmum

8 For standard clauses concerning designation, authorisatiory, aafietecognition of certificates
see ICAO Template Bilateral Air Services Agreement in: ICAO Doc. 95#tanote 36, at
Appendix 5.

" These are sometimes referred to as Foreign Aircraft Air Operator's Certificates

81CAO, 'Mutual Recognition', DGCA/06-WP/8, Directors GenefaCivil Aviation Conference
on Global Strategy for Aviation Safety (Montréal, Canada, 200®aetgraph 1.2.

" |bid. at Paragraph 3.

8 Annex 6, Part | to the Chicago Convention, at Paragraphs2a&h@.4.2.2.2 which require
States to establish programmes with procedures for the surveiibaperations in their territory
by a foreign operator and for taking appropriate action when necessaeg¢ove safety. Guid-
ance on the surveillance of foreign operators can be found in: IGA/ual of Procedures for
Operations Inspection, Certification and Continued Surveillance',&338, (2010). See also:
Assembly Resolution A36-8upranote 74.

81 EU, 'Regulation (EU) No 216/2008 of 20 February 2008 oreomrules in the field of civil
aviation and establishing a European Aviation Safety Agency,eqsdling Council Directive
91/670/EEC, Regulation (EC) No 1592/2002 and Directive [BBEC', (OJ L 79, 19.3.2008),
Article 9(1).

82 EASA, 'Notice of Proposed Amendment relating to rules on titohtry operators for
commercial air transport’, (NPA No 2011-05), at Paragraph 21.

8 EASA, 'Comment Response Document to NPA No 2011-0%arigraph 15.
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requirements for international aircraft operations, this should be #waugh the
ICAO rulemaking machinery.

The above does not mean that any requirement imposed unilatemally
aircraft operators would be in contradiction with the Chicago €wotion and its
Annexes. Certain requirements, especially airspace related, may havente be i
posed on a country or region specific basis. For example, if altaiatroduced
reduced separation minima in order to increase airspace capacity, all aircraft may
have to be required, in order to use that airspace, to carry equiptmehtis not
necessarily envisaged under minimum ICAO requirements. This veeuldlly in
line with Article 11 of the Chicago Convention, however in saatase a differ-
ence should be notified with ICAO indicating a requirement wigcmore de-
manding than the minimum ICAO SARPs.

2.2.3.3 OTHER CERTIFICATES NOT ENVISAGED UNDER THE
CHICAGO CONVENTION

Limiting the analysis related to recognition of certificates to AQdllst licences
and certificates of airworthiness only - however important these threeogateg
of certificates are — would however not be sufficient. Today ¢tmeept of ‘State
of Registry’ or even ‘State of the Operator’ introduced through Ar8ighes of the
Chicago Convention, is no longer at the centre of the aviatiatategy world.

In addition to certificates of airworthiness, licenses of the aisrand
even the AOC, aviation has seen a real proliferation of certificates armalsp
Certificates are issued for the design of aircraft and its compoegésisations
responsible for aircraft manufacture, aircraft maintenance, training of aircrew,
international aerodromes, and other activities and organis&ti@wmne of those
certificates, such as the design organisation appfdaa& not even envisaged in
ICAO Annexes. Such certifications are considered as ‘safety barriers’ elgcted
States to maintain safety levels which are expected from aviatiettiestby the
general publié’

The problem is that international standards governing the comslior is-
suance of some of those other certificates are not always precise aebemp
sive. This is for example the case for production organisatiproaals which are
subject to only three general standards set out in Annex & ©Ghitago Conven-

8 For example the EU mandated the carriage of Aircraft Collision Avmiel System (ACAS) I
version 7.1 within the EU airspace earlier than the datesatgolby ICAO in Annex 10 to the
Chicago Convention; see: EU, 'Commission Regulation (#4J)332/2011 of 16 December 2011
laying down common airspace usage requirements and operatindymescéor airborne collision
avoidance', (OJ L 336, 20.12.2011).

8 Annex 1 to the Chicago Convention, at Paragraph 1.2.8.2 fmo&ed Training Organisations;
Annex 6, Part | to the Chicago Convention, at Paragraph 8férlApproved Maintenance
Organisations; Annex 8 to the Chicago Convention, at Paragrdphfor Approved Production
Organisations; ICAO, 'Annex 14 to the Chicago Convenfi@nodromes, Volume | - Aerodrome
Design and Operations', (2013), Paragraph 1.4.1 for certified asresiro

% The concept of a design organisation approval (DOA) is, for plearanvisaged under the EU
regulatory framework, see: EU, 'Commission Regulation (EU)4832D12 of 3 August 2012
laying down implementing rules for the airworthiness and enmiental certification of aircraft
and related products, parts and appliances, as well as for theagotifiof design and production
organisations’, (OJ L 224, 21.8.2012).

87|CAO Doc. 9859supranote 28 in Ch.1, at Paragraph 2.3.4.
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tion.®® Similarly guidance for the issuance of an approval to maintenancairer t
ing organisations is not as detailed as that available f&CG® for examplé®
This leaves States with little option but to develop th&ited requirements on
their own. In addition, as the Chicago Convention is limitececognition of air-
worthiness certificates and pilot licences, and through Annexo6tlaésrecogni-
tion of AOCs, there are no internationally agreed conditions uwtiarth such
other certificates should be recognised between States. This liesdifferences
between jurisdictions and duplication of oversight and appralamses for in-
dustry and regulators.

The paradox of this situation is the fact that proliferation offazates and
associated audits and inspections, although having asjétstiob the safeguard-
ing of civil aviation safety, at the same time goes directlppposition to the
main objective of the Chicago Convention, namely promotionngbrmity and
efficiency in international air navigation. It also dispersespifeeious resources
of the aviation community which could be used in a more efficiemner.

A very striking example of this situation can be observed irdtimeain of
aircraft maintenance organisations (AMOs). Many States, includingxample
Singapore, Canada, Japan, Brazil, US or the EU Member States, rfeggiga
AMOs working on aircraft registered in their registries to hold gm@l issued
by these States in addition to an approval from a local autfiofitis means that
an AMO which has clients from different parts of the world, may havieold
several approvals for performing exactly the same business onlysbetbeuair-
craft it maintains are registered in different countries. It is not rateatih AMO
holds up to twenty approvals from different Stafes.

The consequence of the above is that AMOs may be subject tdivepeti
audits from many different States, in addition to internalityualdits and audits
by customers, and may have to comply with different sets of recemtsniT his is
not only costly, but also means that AMO personnel is requiracge different
procedures depending upon the ‘State of Registry’ of the aircraft, waldids an
element of safety risk The justification for such schemes is that each ‘State of
Registry’ wants to be sure that the same standard is being achieviethe air-
craft was maintained by an AMO which is under its domestic jutisch.

Another example of inefficiencies comes from the domain of product certi
fication. Article 33 of the Chicago Convention covers recognitforedificates of
airworthiness for the purpose of day-to-day operations only, thahén an air-
craft registered in one State temporarily enters the airspace of anothef State.

8 Annex 8 to the Chicago Convention, at Chapter 2.

8 |CAO, 'Recognition and validation of approvals and certificataseid by other States', HLSC
2010-WP/9, ICAO High Level Safety Conference (Montréal, 2010), Pashg.4.2.

% For examples of AMO certificates issued by various authoritieseséificates held by the Air-
bus company at: Airbus, 'Airbus policy and certificates' phirww.airbus.com/tools/policy/>
[accessed 15 March 2014].

° Singapore, 'Recognition and validation of foreign AMO apals), HLSC 2010-WP/73, ICAO
High Level Safety Conference (Montréal, 2010), Paragraph 1.1.

%2|CAO, Recognition and validation of approvals and certificatesibby other Statesupra
note 89, at Paragraph 1.1.

% Annex 8 to the Chicago Convention, at 'Forward' which stags‘The requirements governing
the issuance of Type Certificates in accordance with applicable pmwisf Annex 8 are not part
of the minimum standards which govern the issuance or validatiGertificates of Airworthi-
ness, and lead to the recognition of their validity pursuanttiolé 33 of the Convention’.
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However, when an aircraft changes registry, it is up to the nexte'st Registry’
to determine its airworthiness and issue appropriate certifitatesuch cases
ICAQO, through Annex 8 to the Chicago Convention, promotes &amep of a
previous certificate of airworthiness as satisfactory evidence that the atmmaft
plies with applicable ICAO standardfsThis is however theory.

In practice, because Annex 8 sets only broad airworthiness performance
objectives for different categories of aircraft, States still have tptadistailed
codes of airworthiness at the national level. This means that tiuétioas to be
met before a certificate of airworthiness is issued vary between Staties Bith
important manufacturing industries, such as the US, Russiagthtbe Interstate
Aviation Committee (IAC), or the EU Member States through EA&#gpt de-
tailed airworthiness codes which, despite harmonisation effoeg,contain dis-
similar requirements. For example the US Federal Aviation Adtratisn (FAA)
has identified forty significant and twenty-three non-significaahdards differ-
ences between the US and EU certification requirements for transportrgatego
aeroplaneg®

Multiple sets of similar but differing certification requirements rtead to
repetitive certifications of the same product, resulting in additiadministrative
burden and cost for authorities and industry in import aipdre. Large manufac-
turing States, including the US, Brazil, Canada or the EU MerStates acting
through EASA, would use a specific method of certification calkd@lation, to
determine compliance with their airworthiness requirements. Validatoe sup-
posed to limit the involvement of the importing State to kimeccompliance with
their unique import requirements only, while in other respects yoorelthe de-
terminations already made by the primary certificating authtri§ther States,
for example Australia, would not perform validation of a foreigretgprtificate
but simply accept it following familiarisation with the prad, if they have confi-
dence in the foreign authority which issued the original certifiate.

Although validation contributes to the reduction of unnecesspstitive
checks and determinations in export and import of aeronautical pspdubgas
not been able to eliminate the duplication of work and dissimglgulatory re-
quirements which represent a burden and cost for the authoriti¢gseandhnufac-
turers. Major manufacturing States like the US recognise that pieulsiets of
similar yet differing certification requirements among Civil Aviatinthorities

% |bid. at Paragraph 3.2.1 which states that: ‘A Certificate of Ailiness shall be issued by a
Contracting State on the basis of satisfactory evidence that the aimrgities with the design
aspects of the appropriate airworthiness requirements.’

% |bid. at Paragraph 3.2.4 which states that: ‘The new Stategi$tRe when issuing its Certifi-
cate of Airworthiness may consider the previous Certificate of Airwtetls as satisfactory evi-
dence, in whole or in part, that the aircraft complies withagiigicable Standards of this Annex
through compliance with the appropriate airworthiness requirements’.

% FAA, 'List of FAA Significant and Non-Significant Standarddf&iences'
<http://www.faa.gov/aircraft/air_cert/design_approvals/transport/tmahgptl/sd_list/ssd_nonssd
_list> [accessed 5 August 2014].

%" See for example: Type Validation Principles under the Technicaémesitation Procedures
(TIP) to 'Agreement between the United States of America and thedaur@ommunity on
cooperation in the regulation of civil aviation safety’', 30eJ2008, (OJ L 291, 9.11.2011). At:
EASA, 'Bilateral Agreements' <http://easa.europa.eu/document-libitatgfal-agreements>
[accessed 5 August 2014].

%8 CASA, 'Civil Aviation Safety Regulations (as amended)’, (Stay Rules No. 237), Part
21.029A.
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can lead to a significant burden when certifying and validating aeroabptod-
ucts and parts for import and expditA study conducted by the Aviation Work-
ing Group in 2011 estimates that dissimilar technical requirenadfecting trans-
fers of aircraft between various jurisdictions cost the aviation tndug to 369
million USD per annum, and that the projected cost over thetwexity years of
such dissimilar requirements may be as much as 7.286 hilan'®

In the past, efforts were undertaken by the US, European countriks, an
other major ‘States of Design’ to harmonise their airworthiness ¢8HE8AO
has also tried to take up this work at the global level, ld#yt@n old and in prac-
tice never implemented Assembly resolution on a ‘globally harmdnissign
code’ is the only remainder of that ambitious initiati%e.

The duplication of certifications and associated audits and ingpegctec-
essary for their recognition is currently one of the greatest ineffieirnic the
ICAO system and the source of a significant waste of resources otdheaition-
al aviation community. This ‘death by audit’ situatias, it was referred to at the
2013 FAA/EASA International Aviation Safety Conference, needs tcadbe
dressed, as in the longer term it is simply unsustair&ble.

RASOs have a great potential for reducing redundant audits andceertifi
tions by allowing large scale, multilateral programmes for acceptarwatiica-
tion findings or even the certificates themselves, as will be deratetin detail
on the example of EASA in Chapter 4.

2.2.3.4 INTERNATIONAL AVIATION SAFETY AGREEMENTS

The discussion about recognition of aviation safety certifiaatdgr international
law would not be complete without also addressing the intenadtaviation safe-
ty agreements. These agreements, which are usually of a bilateral natste, co
tute a traditional tool through which States address limitatianthe Chicago
Convention in terms of acceptance of certificates. International aviatifety
agreements were used as early as the 1930s to approve aeronautigetspgrod

% United States of America, 'Improving international cooperatiaeitification and validation of
products and parts', HLSC 2010-WP/33, ICAO High Level S&@eiyference (Montréal, 2010),
Summary.

100 Aviation Working Group, 'Economic impact assessment and selmmnmendations: dissimilar
technical regulatory requirements impacting cross border transfecifgj (2011),
<www.awg.aero/assets/docs/Report%20v%201.02.pdf> [accessagliStA014], p. 2.

101 For many years the US FAA and the European Joint Aviatitthorities (JAA) have been
implementing a Harmonization Work Program which was launchadesult of the commitment
made by the FAA and the JAA at the 9th FAA/JAA HarmonizaMeeting (1992). The harmoni-
sation programme has been stopped following the dissolutitne dJAA in 2009, and recently
taken up again by EASA and FAA in the framework of the EU -Agi®@ement on Cooperation in
the Regulation of Civil Aviation Safety.

192)1CAO, 'Assembly Resolution A33-11: A global design codesfecraft’, (33rd ICAO Assembly,
2001).

103 Author’s notes from the 2013 EASA/FAA International Aviati®afety Conference; In addi-
tion see: '2013 EASA/FAA International Aviation Safety Conference’,
<http://easa.europa.eu/newsroom-and-events/events/easa-faa-internataiiai-asfety-
conference-2013> [accessed 5 August 2014].
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export and import® In Europe a rare example of a multilateral aviation safety
agreement was signed in 1960, but is no longer appli¢&ble.

Bilateral aviation safety agreements or BASAs aim at reducing redundant
certifications and oversight. Such agreements require a high degreeuaf out-
fidence, as their provisions usually do not relieve parties frodinignhcompliance
with their own requirements, but allow reliance on the equivalefidie other
party’s regulatory system in order to find such complidfite.

Compliance with at least the minimum ICAO requirements, intimahdio
more specific confidence building exercises and regulatolgg speciaitioond
will therefore be a necessary pre-requisite for concluding a BASA.

Aviation safety agreements can cover various domains of aviatioly,safet
such as initial and continuing airworthiness, pilot licensiog qualification of
flight simulation training device¥? In the area of initial aircraft certification, for
example, they allow for more efficient aircraft design approval processes-
times even relieving the parties altogether from an obligatiossteian addition-
al approval. In areas such as production, maintenance, pilot igemsgualifica-
tion of flight simulation training devices, they allow reliarmeeach other’s mon-
itoring of facilities and devices, and thereby limit the technigatk to those
regulatory areas which are significantly different.

The benefits of BASA agreements can be very well illustrated vittex-
ample of the maintenance annex to the EU-US BAS/ 2014, there were over

104 Mary Cheston, 'U.S. Perspective on Bilateral Safety Agreements: wham been and where
we're going', Europe/U.S. International Aviation Safety Conference
<http://www.easa.europa.eu/conferences/conference2005/presentatiomifdieyals/us_bilatera
Is_cheston.pdf> [accessed 5 August 2014].

195 Multilateral Agreement Relating to Certificates of Airworthingssimported Aircraft’, 22

April 1960, ICAO Doc. 8056.

1% See for example the FAAs policy on the bilateral air safety agreeraeRaA, 'Bilateral
agreements: purpose'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemaumtsbse/> [accessed 5
August 2014]. See also: ‘Preamble’ to EU — Canada BASA whithssthat: ‘Reciprocal ac-
ceptance needs to offer an assurance of conformity with applicable teckgidations or stand-
ards equivalent to the assurance offered by a Party’s own proceddgesément on civil aviation
safety between the European Community and Canada', 6 May 2@009,1&3, 17.06.2009). Simi-
larly ‘Preamble’ to EU — Brazil BASA states that: ‘Each Party hasrdehed that the standards
and systems of the other Party for the airworthiness and environroeriiitation or acceptance
of Civil Aeronautical Products are sufficiently equivalent to it @o make an agreement practi-
cable’, 'Agreement between the European Union and the Governnibatfdderative Republic
of Brazil on civil aviation safety’, 14 July 2010, (OJ L 279.10.2011).

197 See the US process and requirements for concluding a bilateral ajragasgment at: FAA,
'Generic Steps for Obtaining a Bilateral Aviation Safety Agreement'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemeerti®dBASAProcess.pdf>
[accessed 5 August 2014]. The policy of the US FAA is alseduire that a potential BASA
partner country has been positively assessed under the FAA |IASraprog

1% For examples of BASA agreements concluded by the EU and USABA, Bilateral
Agreements' <http://easa.europa.eu/document-library/bilateral-agreemectsssgd 5 August
2014]; FAA, 'List of BASA agreements'
<http://www.faa.gov/aircraft/air_cert/international/bilateral_agreemesdshmasa_listing/>
[accessed 5 August 2014].

19'EyU-US BASA',supranote 97.
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1400 EASA approved AMOs located in the 8%which is a significant number
of organisations. It would be impossible for EASA to ensurersight of all of
them with the resources available without relying on the helpeofF#A. Under
the ‘Maintenance Annex’ to the EU-US BASA, the bilateral partnaxe lagreed
that EASA's involvement will be limited only to those asfs of AMO monitor-
ing which are significantly different in the US compared with BU. In addition,
even for areas identified as significantly different, the EU has dek:gatmpli-
ance verification to the US, where the FAA makes recommendati&&Sa for
the issuance and continuation of AMO approvals. Therefore instaadpaicting
every single AMO, EASA monitors only the overall quality lné inspection work
done by the FAA through a system of sampling inspectibrhe result is a sig-
nificant leveraging of EASA's resources and less cost for the iyd$te same
procedure is applied to AMOs located in the EU and seeking FAAicatibn.

As indicated above, BASAs are concluded on the premise of equivalency
of regulatory systems of the bilateral partners. This means thatugh the re-
quirements do not have to be exactly the same, they have tacpredquivalent
results''? Therefore although full harmonisation of requirements between the
BASA partners is not absolutely necessary, the benefits of a BfilBhe larger
where differences are smaller. Under a BASA, once the significdetedites are
identified, they are addressed through, so called ‘special aomsiit®* The ICAO
objective of achieving ‘the highest practicable degree of uniformitggnlations,
standards, proceduré¥'is therefore also very relevant for such agreements.

BASAs however also have limitations. Traditionally they adslras-
ceptance of technical findings only, with limited possibila§ certificate ac-
ceptance. Even under the EU-US BASA, which is based on manyofeagula-
tory harmonisation between Europe and US, the scope of certificatdeamees
very limited. In 2014 only certain design (minor changes, refi@ssgn organisa-
tions) and production (production organisations) approvals weng lagicepted
by the parties without re-issuance of a separate approval. Besainudal differ-
ences, there are also legal reasons for such limitations. The EBAEA is con-
sidered by the US government as an ‘executive agreement’ conclutieditthe
‘advice and consent’ of the US SenHf&This means that it cannot derogate from
domestic US law. From the EU perspective, an international agreenagritats

HMOEASA, 'Maintenance organisations located in the USA: Part-BiBpprovals (MOA)'
<http://easa.europa.eu/system/files/dfu/lUSA_EASA_145.pdf> [sedes August 2014].

M1 EASA-FAA Maintenance Annex Guidance (MAG Change 4 - 29 Janudty)2
<http://easa.europa.eu/document-library/bilateral-agreements> [accessgdst 2014].

HM2EASA, 'Aviation Safety Agreement between the United StateshanBuropean Community’
2011) <www.faa.gov/aircraft/repair/media/EASA_US_roadshows.pdf> [accBgsaegust 2014].
13|n the EU-US BASAsupranote 97, special conditions are defined as: ‘those requirements in
the EU and US regulations that have been found, based on aagegatahparison, not to be
common to both systems and which are significant enoughhiyamust be addressed.’

14 Chicago Convention', Article 37.

15 Under US law, a treaty is an agreement negotiated and sigriled éyecutive branch that
enters into force if it is approved by a two-thirds majority ef #enate and is subsequently rati-
fied by the President. However, the great majority of internatiagreements that the US enters
into are not treaties but executive agreements, meaning agreementsiatadrgdhe executive
branch, that are not submitted to the Senate for its adviceoasdrit. Congress generally requires
only notification upon the entry into force of an executive agreenr@r further information see:
Congressional Research Service, ‘'International Law and AgreementsEffaeirUpon U.S.

Law', RL32528, (2010).
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been ratified by the European Parliament and the Council has states BD
regulations:*® A practical consequence of that difference is that although the EU
could directly accept FAA issued certificates, this is not pteséilp the US™

Development of BASAs also takes time and resources, as theyaemielv
tailed regulatory comparisons and confidence building exercises. &mpés it
took seven years for the EU and US to develop and conclude thek.BAShe
effort involved will therefore only make their conclusion worthwhibetween
States exchanging high volumes of aeronautical products, personthsérvices.
Finally, because they are bilateral in nature, BASA do not necessanityibute
to unification of the international regime, and sometimes may evetibute to
its further fragmentation. This is because the requirements for acee pfgmod-
ucts, services or personnel may be different in each bilateral case.

Beyond the BASAs, other methods used by States to reduce astund
regulatory oversight and accepting certifications made by other awghoisti
through multilateral harmonisation and cooperation initiativesluding at re-
gional levels. Such cooperation can take various forms, suchrasngpection
schemes, development of common regulatory requirements, or estgbasRilv
SO type body.

2.2.4 ROLE OF ICAO IN GLOBAL SAFETY OVERSIGHT

The role of ICAO in overseeing implementation of international avilation
safety standards has already been subject to analyses by many ‘diffuday
consensus seems to exist that the most successful instrumd@Afahas at its
disposal in this respect is its USOAP, and the associatecharamgy mecha-
nisms, which have even been referred to as ICAO’s ‘quasi-enforcemént®too
The main strength of the USOAP comes from the fact that it is dat@n
ry programme with a standardised methodology applicable to ADI®lember

118 Herwig C.H. Hofmann, Gerard C. Rowe, and Alexander H. Tudknifistrative Law and
Policy of the European Union, (2011), pp. 78-79. For an overefahe legal status of interna-
tional agreements in the internal EU legal order see also: 'Cas@/TB3air Transport
Association of America v. Secretary of State for Energy and Climaadeh in: [2011] ECR |-
13755, (CJEU,2011), (paragraph 50).

7 Michael Jennison, 'The Future of Aviation Safety Regulatiow N&-EU Agreement
Harmonizes and Consolidates the Transatlantic Regime, but WthatR®tential for Genuine
Regulatory Reform', ASL38 (2013), p. 344.

18 The negotiating mandate was granted to the European Commuss®March 2004, the
Agreement entered into force on 1 May 2011; see: EASA, 'Informbitide: Agreement between
the United States of America and the European Union on coopeiratiom regulation of civil
aviation safety' <http://easa.europa.eu/document-library/bilateral-agmeg’Bu-usa> [accessed 5
August 2014].

119 Blumenkronsupranote 49 in Ch.1, at pp. 12-24; Huasgpranote 29 in Ch.1, at pp. 68-81;
Weber,supranote 48 in Ch.1, at pp. 90-92; Meglena Boteva, 'A new cgatid a new attitude
towards safety oversight in air transportation’, in Master Th@4eGill University: Institute of
Air and Space Law, 2000), pp. 64-85; Zachary D. Detra, 'Thenegiy of the International Civil
Aviation Organization’s Universal Safety Oversight Audit ProgrammeVaster ThesigMcGill
University: Institute of Air and Space Law, 2006); Broderick andd, '‘Government Aviation
Safety Oversight: trust but verifysupranote 7 in Ch.2, at pp. 1047-1054; Michael Milde,
'Aviation Safety Oversight: Audits and the Law', AASIXVI (2001), pp. 173-176.

120The most comprehensive overview of transparency as ICAO’s enforceminasdeen given
Blumenkronsupranote 49 in Ch.1, at p. 87; see also Milsigpranote 48 in Ch.1, at p. 180.
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States. It is used by ICAO for assessing the level of imgation of ICAO
SARPs, and more generally States’ overall capability for enseffagtive safety
oversight. In practice USOAP has proved to be a powerful diagtmdisor
global aviation safety.

The worldwide level of effective implementation of USOAP protocals
justifiably be criticised as still too low, as Figure V denioates. However,
USOAP reports show that generally ICAO Member States make eanisigb-
gress in the level of effective implementation of SARPs anddreasing their
overall safety oversight capabilities.

Figure V: Level of Effective Implementation of the eight ICAO CEsof State safety oversight
(ICAO Member States, August 2014)
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Source of data: ICAO, Regional Performance Dashboards (2014)

In order to verify the progress that States make in improving ldhesl of
effective implementation of the eight CEs, the ICAO USOAPriftion related
to a sample of 35 States was analysed (see Table Il). The iBtabesanalysed
sample were audited by ICAOQO in the years 2005-2010, and their coeraction
plans were subsequently verified by ICAO during the ICAO Coatduh Valida-
tion Missions (ICVM) in the years 2011-20%3 This analysis has shown that all
States in the sample have improved the level of effective implatien of
USOAP protocols. On average the improvement has been alm¥stThe high-
est improvements were observed for CEs 1-5 (between 16.3% arid)]17ob
lowed by CEs 6-7 (12.8% - 10.4%), and finally CE 8 (9.8%).

211CAO, 'Regional Performance Dashboards' <http://www.icacaiietyPages/Regional-
Targets.aspx> [accessed 4 August 2014]. This data is the duegrigroperty of the ICAO and is
reproduced here with its expressed knowledge and permissioay hahbe cited by or repro-
duced in any other publication without subsequent appr@magtgranted by ICAO.

122 The purpose of the ICAO ICVM is to ascertain whether previddsigtified safety deficien-
cies have been satisfactorily resolved by assessing the status of\@®aetibns or mitigating
measures taken by ICAO Member States to address findings and recatiorendncluding
Significant Safety Concerns (SSC); see ICAO Doc. 98@pranote 13 in Ch.1, at Paragraph
3.5.6.
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The above analysis shows that States, at least those in thée samre
able to achieve the highest improvement for those CEs which ardrtdadevel-
opment of legislation and procedures, while it has been mdisuttifor them to
achieve improvements in CEs related to safety oversight and enforcdrligat o
tions. In other words, the greatest improvement has been achiev@éBdgavhich
are related to thestablishment of a State's safety oversight systdrite the low-
est improvement is for CEs related toiitgplementationincluding with respect to
enforcement obligations.

Table II: Improvement in the level of effective implementation of the eigt ICAO CEs of
State safety oversight (sample of 35 ICAO Member States)

Critical Elements of | Lack of effective | Lack of effective
Safety Oversight implementation implementation | Improvement in the
System (correlation| during the USOAP during the level of effective im-
with actual safety CSA cycle USOAP ICVM plementation
performance) (2005-2010) cycle (2011-2013
CE-1 (medium) 39.4 % 22.6 % 16.8 %
CE-2 (medium) 48.9 % 32.3% 16.6 %
CE-3 (strong) 61.1 % 44.8 % 16.3 %
CE-4 (strong) 80.4 % 63.0 % 17.4 %
CE-5 (medium) 54.5 % 37.0% 17.5 %
CE-6 (very strong) 45.3 % 32.5% 12.8 %
CE-7 (very strong) 56.1 % 45.7 % 10.4 %
CE-8 (strong) 65.8 % 56.0 % 9.8 %

Source of data: ICAO, Regional Performance Dashboards and USKP reports'?®

The conclusions of the above analysis are important in view @ixikéng
correlation between effective implementation of USOAP protocolsaahdal ac-
cident rates, which is the highest for CEs 6 and 7 (very stromglation) and
CEs 3,4,8 (strong correlation).

In addition, as has already been demonstrated in Chapter 1 (Figure Il), re-
view of the USOAP data shows that levels of implementatidDEs differ across
the ICAO regions, as well as within the regions, which meaaisttie Chicago
Convention’s objective of ‘the highest practicable degree of unifgrimitegula-
tions, standards, procedures, and organization in relation tofiieasonnel,
airways and auxiliary services' is still far from being rfét.

Finally, it is clear that the implementation of USOAP hasym resulted
in elimination or significant decrease in the practice of additioafstys assess-
ment schemes. The US continues with its IASA programme, wiel&U main-
tains its list of unsafe operators. There are also reciprocal inspectoducted

123|CAO, 'Regional Performance Dashboards' <http://www.icacaiietiyPages/Regional-

Targets.aspx> [accessed 4 August 2014]. This data is the duegrigroperty of the ICAO and is
reproduced here with its expressed knowledge and permissioay hahbe cited by or repro-
duced in any other publication without subsequent appr@mgtgranted by ICAO.

24:Chicago Convention’, Article 37.

a7



within the framework of BASAS? special purpose assessments conducted on the
basis of national or regional requirem or technical cooperation and assis-
tance programmes assessmefits.

Although each of such audits or assessments has its owrctdiijective
and merits, there are overlaps between them which result in duplicdtaudit-
ing effort and inefficiencies in the use of resources. The objectiwome of
them, such as the US IASA, or the EU ‘safety list’ is theesas of USOAP —
namely to verify compliance of States with ICAO requirements.

One of the major steps towards improving and optimising tddiaw ef-
fort at the global level is the ICAO transition towards the CAdorsed by the
ICAO Assembly in 201628 the CMA is the most recent step in the development
of USOAP and, as of January 2013, is being used to moaitetysoversight ca-
pabilities and safety performance of ICAO Member States on a consirfnasis,
using a risk based approat.

The main reason behind the transition to CMA has been the &gbeh
formance of full scale USOAP audits for all 191 ICAO Member Statebbas
come a very expensive and burdensome exercise. At the same time degrovi
only a ‘snap-shot’ reflecting the situation at the moment ofatiwit. Given that
under the traditional approach each State was audited only eveoy Biseyears,
USOAP was not able to provide up-to-date information regardinigagleafety
oversight performancg? Under USOAP CMA, ICAO should be able to provide
more reliablereal timeinformation about safety oversight performance of States.
This in turn should offer more possibilities for using thi®rmation for the pur-
pose of defining corrective actions, taking enforcement actionscarificates
acceptance.

In addition to gathering information through remote means, tenasidits
will continue to be used under the CMA approach as they providpdssibility
to verify, on the ground, information provided by States. Th#lyhowever be
deployed on a more selective basis, essentially in those cases wberaiion
provided by States or obtained from other sources by ICAO wodidate a dete-
riorating safety situatiof*

From the perspective of this study, the transition to CMA, the flexibil-
ity that it offers in terms of the use of different sources of infaomai verify
compliance with ICAO requirements is of major importance. Of particelar r
vance, is the fact that when authorising the transition to MA,Ghe ICAO As-
sembly directed the Council to:

125 5ych as the Sampling Inspection Scheme (SIS) under Annexh@ @greement between the
United States of America and the European Community on coopeiatiba regulation of civil
aviation safety’ §upranote 97).

126 For example when EASA in the EU validates a type certificate igspadhird country, it will
normally conduct an assessment of its regulatory system concairgragt design and continuing
airworthiness.

271t is standard practice to commence a technical assessment progertdugting a gap analy-
sis, which takes ICAO or regional standards as a point of reference.

128 Assembly Resolution A37-5upranote 71.

129 For an overview of the USOAP-CMA see: ICAO Doc. 9%8Franote 13 in Ch.1.

1301CAO, 'Evolution of the ICAO Universal Safety Oversight Augibgramme (USOAP) beyond
2010, C-WP/13356, (187th session of the ICAO Couné&igragraph 5.2.

1311CAO Doc. 9735supranote 13 in Ch.1, at Paragraphs 3.4 - 3.5.
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[Floster coordination and cooperation between USOAP and audjtaonones of other
organizations related to aviation safety...in order to reduce trgeblwon States caused
by rle;éetitive audits or inspections and to decrease the dignticait monitoring activi-
ties:

Chapter 4 will demonstrate, using the EU and EASA as exanpbow
elimination of monitoring activities can be achieved in practice byinglon a
regional aviation safety system. Increasing reliance on RASOs by fGA©Goni-
toring States’ compliance with the Chicago Convention anArinexes is one of
the key elements of the GASON concept as proposed in S@chiaf this chap-
ter.

2.2.5 ICAO ENFORCEMENT EFFORTS AND COMPETENCES

In addition to being a monitoring tool, USOAP has alsgodme ICAO’s main
enforcement instrument. Although the evolution towards full sjparency of
USOAP results has been sl&t,overall the progress made by ICAO in this re-
spect over the years is encouraging. Today, not only are the B&0dits shared
between all the ICAO Member States, but even the levels of imptatioen of
IL.JS%AP protocols per domain of aviation safety are available to theraepub-
ic.

In addition, at the end of 2012, ICAO Council took a decis@share
with the general public, as of January 2014, so called ‘SignifiSafeéty Con-
cerns’ (SSCJ?° This decision in practice means the establishment of a dlsbal
of States which allow their certificate holders to exercise the préslettached to
the certificate ‘although the minimum requirements established bytéte &d
by the Standards set forth in the ICAO Annexes are not met,ingsultan im-
mediate safety risk to international civil aviatior”

The decision of ICAO to publish SSCs has important practicllegal
consequences. So far the SSCs had been available to Statdeaum a secure
ICAO website. This meant that SSCs constituted confidemtiatfrhation which
States normally should not disclose to the general publiprdotice States did
take this information into account when deciding whether tooaisth operators
from States with SSCs to perform operations to and from theitorées, and
even disclosed such information to the general pablic.

With the SSCs made officially public, it is now possible $tates to make
direct references to them without any risk of violating ICAO contidéty ar-
rangements, and even automatically ban affected operators, by retusetpg-

132 Assembly Resolution A37-5upranote 71.

133 Blumenkronsupranote 49 in Ch.1, at pp. 26-49.

1341CAO, ‘Safety Audit Information’ <http://www.icao.int/safeBeges/USOAP-Results.aspx>
[accessed 14 March 2014].

1351CA0, 'Significant Safety Concerns (SSCs) — A mechanism for thingha SSCs with the
public: Summary of decisions', C-DEC 197/4, (197th sesditimedCAO Council, 2012).

136 Definition of ‘SSC’ can be found in: ICAO Doc. 973&pranote 13 in Ch.1, at Paragraph 1.3.
137 This is for example the case with the EU, which makes referetice 85Cs in decisions ban-
ning operators from operating in the airspace of EU Member Stategl$€€ommission
implementing Regulation (EU) No 659/2013 of 10 July 20h@r—ding Regulation (EC) No
474/2006 establishing the Community list of air carriers whiehsubject to an operating ban
within the Community', (OJ L 190, 11.7.2013), at Paragfidph
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nise their certificates on the basis of Article 33 and Annex éh Sutomatic bans
would be an efficiency gain, as resources would not have to be @pémiesti-
gating cases where clear evidence of non-compliance exists and had been mad
public by ICAO. Passengers and charterers are now also able to diaciiylt

the SSC list when taking travel or business decisions.

In practical terms, although a number of SSCs have been successfully r
solved over the past yedr§ overall the number of SSCs and States affected by
them has remained stable since 2010. At the end of 2013 tleeeeseventeen
SSCs attributed by ICAO to thirteen States, as Table Il demades, half of
them from Africa™® This shows that there seems to be a group of between eleven
and thirteen States which find it very difficult to maintain ctiamre with even
the minimum safety standards of the Chicago Convention. In @@lLairlines of
these States carried in total 1.4 billion of revenue tonne kil@n@RTK) in inter-
national scheduled air navigation, which represents only aroddd 6f world-
wide traffic registered by ICA This can be considered as a marginal risk to
global aviation safety.

Table Ill: ICAO Member States with Significant Safety Concerns ESC)

End of the year | Number of SSC and ICAO Member States with SSC
2013 17 unresolved SSCs attributed to 13 States
2012 16 unresolved SSCs attributed to 11 States
2011 16 unresolved SSCs attributed to 12 States
2010 19 unresolved SSCs attributed to 13 States

Source of data: ICAO, Electronic Bulletins (2010-2013)*

In addition to using transparency, ICAO has tried to secure ameahéen-
forcement competences, but so far with mixed success. During tfeH2(BC
the ICAO Secretariat proposed that the attribution of three lettegrdgsr codes
used for radiotelephony purposes could be denied by ICAO to aioprafators
registered in States with SS&.Such competence would effectively allow ICAO
to freeze the number of AOC holders in affected States. The 203C Irejected
this proposal on the grounds that granting such competent&a@ could con-
stitute an undesirable precedent for the future in terms of enforcpments™*?
The ICAO Secretariat has only been able to convince the ICA@dllda agree

1381CAO, 'Universal Safety Oversight Audit Programme — Continiasitoring Approach
(USOAP CMA)', A38-WP/50, (38th ICAO Assembly, 2013), Paralgray3.

1391CAO, ‘Safety Audit Information’ <http://www.icao.int/safeBgges/USOAP-Results.aspx>
[accessed 14 March 2014].

401CA0, 'Civil Aviation: 2012 International RTK by State ofrperator Certificate (AOC)'
2013) <http://www.icao.int/Meetings/a38/Pages/documentation-refeckmenents.aspx>
[accessed 14 March 2014].

141 This data is the copyrighted property of the ICAO and is reetibere with its expressed
knowledge and permission. It may not be cited by or reprodacaalyi other publication without
subsequent approval being granted by ICAO.

1421C A0, 'Improving ICAO Transparency Policy: Sharing and Usirigrmation in a Transparent,
Consistent and Fair Manner', HLSC 2010-WP/12, ICAO High L8aéety Conference (Montréal,
2010), Paragraph 4.4.

143'personal notes of the auth¢fCAO High Level Safety Conference, 2010). Author participated
in the conference as the European Commission’s coordinator fBttlielegation.

50



to a recommendation that ‘States with OPS-related SSCs postporegasest for
a new three-letter desi%pator for use in international operationsngsak the
SSCs remain unresolved” This demonstrates that possibilities for stronger en-
forcement measures exist, but in the first place depend oicalolifll rather than

legal limitations.

There are also other potential enforcement instruments available, such as
the competence of the ICAO Council under Articles 86-87 of the ChiCam-
vention to determine if an ‘international airline is operating in conity with the
provisions of this Convention.” In practice the banning by @C# an internation-
al airline under these provisions seems to be a theoretical ifityssitly, and has
so far never been usét.This procedure is part of the dispute settlement mecha-
nism and involves the ICAO Council. Past experiences shatM@AO Council
is generally reluctant to take formal decisions in the case of dispgtween
Member States and prefers consultations and negotiations asfer taesolution
of differences*® This is scarcely acceptable in cases involving aviation safety,
which should be kept as a strictly technical matter and actedrapity.

Past criticism concerning ICAQO’s lack of enforcement competence®in th
domain of aviation safety is not entirely justified, especiallyeqilCAQ’s inter-
governmental status. As pointed out by Milde, currently ndrteeoUN special-
ised organisations actually have the competence to take real enforcement
measures?’ Discussions in other UN specialised agencies show that ergn v
serious incidents do not change the general principle of suprem&tatefsover-
eignty in traditional inter-governmental organisatidfisin terms of achieving
improvements ICAO stands out in a relatively positive way.

ICAO will never become a true global enforcer of aviation safetyimrequ
ments, but also does not have to be. It is in the firsteplae responsibility of
States, individually or jointly, where individually theyeatoo weak, to ensure
effective safety oversight and act decisively to address identifiddietefies.
ICAQO’s role should be to monitor States’ compliance anddp Bt with determi-
nation if they fail to discharge their responsibilities. In tieispect transparency is
likely to remain the main enforcement tool of ICAO at the globatl, and States
should demonstrate the political will to continue providingith a clear mandate
to further develop and enhance this tool.

The main problem today when it comes to safety oversight and enforce
ment is the fact that with 191 Member States ICAO does not thaveesources
and capacity to devote equal attention to all of them. The ti@nsit the CMA is
supposed to address this issue by allowing ICAO to focubase States which

1441CAO, 'Encouraging the improvement of safety oversight in Switassignificant safety

concerns (SSCs): Summary of decisions', C-DEC 195/6, (195tiosed the ICAO Council,
2012).

145 Huang,supranote 29 in Ch.1, at p. 203.

148 \Webersupranote 48 in Ch.1, at pp. 41-44.

147 Milde, supranote 48 in Ch.1, at p. 180.

148 See in particular the largely non-conclusive discussions cexteasion of inspection and
enforcement competences of the International Atomic Energy Agency JliBRAe aftermath of
the nuclear incidents in the Fukushima nuclear plant in Jag20lih at: The Associated Press,
'IAEA's nuclear-disaster measures stay voluntary' <http://wwveabews/world/iaea-s-nuclear-
disaster-measures-stay-voluntary-1.1078542> [accessed 13 March 20:1Mpre general discus-
sion about IAEA enforcement competences see also: Jack |. GarnadgaNWeapons
Counterproliferation: A new grand bargain, (2013), p. 103.
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present the greatest risk to the international aviation safetynsy#t remains to
be seen, however, if all States will have sufficiently reliablermédion to sup-
port the CMA. One way of addressing this issue is for ICA@p more on re-
gional organisations, which coutdedUSOAP-CMA with information about the
safety performance of their Member States and ultimately allow ICAGetier

prioritise the use of its resources. Relying more on regionalnaations could
also help ICAO in addressing the enforcement issue. Here a aselogy with

the international maritime sector can be made.

2.3 LESSONS LEARNED FROM THE INTERNATIONAL
MARITIME SECTOR

ICAO is not the only universal organisation responsible forlatigg transport
matters. In the maritime sector a similar organisation was establisthedMO.
Created in 1948 as a specialised agency of the UN, IMO has globdiarsimp
and is responsible for the safety and security of international isbigmd the
prevention of marine pollution by ship§.IMO has been facing problems similar
to ICAO in terms of ensuring uniform implementation and enforceroérits
safety standards. The approach of the maritime sector to tacklingptioddems
has been by setting standards at the global level and relyiregmmal coopera-
tion to ensure their correct implementation and enforcement.

In contrast to ICAO, IMO regulates maritime safety by means efriat
tional conventions which are legally binding. In practice hawet/also experi-
enced problems with their implementation. Maritime conventiotispadh rati-
fied by the majority of the world tonnage States, still needeémpntation into
national legal orders and proper enforcentéhGiven that not all States have the
same expertise, experience and resources to do this properly, theatarigof an
IMO convention does not always translate into its implemientatnd effective
enforcement® by the ‘Flag States’. These experiences suggest that even if ICAO
Annexes had a legally binding nature - meaning without theilgbty of filing
differences - it is not likely that this would actually translatto their better im-
plementation at national levels.

The problem with implementation of IMO safety standards became very
acute in the 1950s, with the emergence of the so called ‘operriesjist ‘flags
of convenience’, which offered ship-owners much more favourable remgistrat
conditions than those in traditional national ‘Flag States’uitiolg tax incentives
and the ability to hire non-national, usually cheaper, cféiSuch ‘open regis-
tries’, by focusing on maximising the number of registrationsassciated reg-
istration fees, attracted significant criticism from both inside anside the mari-
time industry for not being able to exercise sufficient ovetsigier the safety
standards of ships carrying their fldgThis in turn put into question the legiti-
macy of the exclusivity of ‘Flag State’ jurisdiction - which Heeen a traditional

1491MO, 'IMO website' <http://www.imo.org> [accessed 14 Ma2614].

150 0ya z. Ozcayir, 'The use of port State control in maritimesimgiand the application of the

Paris MoU', OCLJ14 (2009), pp. 201-204.

51 |bid. See also: IMO, 'Implementation, Control and Coordination’

<http://www.imo.org/OurWork/Safety/Implementation/Pages/Defasitx> [accessed 14 March

2014].

izz Allianz, 'Safety and Shipping 1912-2012: From Titanic 6s@ Concordia’, (2012), p. 38.
Ibid.
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principle of IMO, similar to the ‘State of Registry’ jurisdictionder the Chicago
Convention. The situation thus called for ‘supplementary jistieth over ships
by port and coastal Statés?

A turning point in the attitude of the international commundtyenforce-
ment of international maritime safety standards was when a massallodc-
curred off the coast of Brittany, France, as a result of the grounditie ‘MV
Amoco Cadiz’, which flew the Liberian flag® This incident caused ‘a strong
political and public outcr% in Europe for far more stringent regulatisith regard
to the safety of shippind?® Following these developments, a number of Europe-
an countries together with the European Commission, the IMOthanthterna-
tional Labour Organization agreed that ‘the elimination of subatanshipping
would be best achieved by coordination of port StdtésThis resulted in the
signing in 1982, of the first regional memorandum of understgnain Port State
Control (PSC) - the ‘Paris MoU®®

PSC involves the inspection of foreign ships in national ont®rify that
the condition of the ship and its equipment comply withréagiirements of inter-
national reé%ulations and that the ship is manned and operatechptianace with
these ruled®® At the time of the signing of the Paris MoU, the concepP$€
was not new - many of the IMO conventions already contained siwosi for
ships to be inspected when they visit foreign ports torenthat they met re-
quirements prescribed by these instrumé®tst was however the regional ap-
proach to port control that 'L%ave this traditional instrument gptately new, ‘ex-
tremely effective’ dimensioff* As observed by a commentator:

[TThe wide-scale adoption of port State control is an attamplevelop an exception to
the competitive relationship of ports within the same regiorerd/the ports cooperate by
agreeing to apply the same rules in a similar manner, theimgle port seeks or acquires
competitive advantage by offering to overlook sub-standard velgéels

54 Henrik Ringbom, The EU maritime safety policy and internatidaw, (2008), p. 167.

158 'History’s 10 Most Famous Oil Spills', <http://gcaptabm/historys-10-most-famous-oil-
spills/> [accessed 5 August 2014].

%6 'paris Memorandum of Understanding on Port State Control’,
<https://www.parismou.org/about-us/history> [accessed 5 Alfist].

157 Ozcayir, 'The use of port State control in maritime industdythe application of the Paris
MoU', supranote 150, at p. 209.

%8 Memorandum of Understanding on Port State Control', P&ridauary 1982.

%91MO, 'Port State Control'
<http://www.imo.org/OurWork/Safety/Implementation/Pages/Pat&gtontrol.aspx> [accessed 5
August 2014].

180 nternational Convention for the Safety of Life at Sea (SOLAS})idba, 1 November 1974,
1184 UNTS 3; 'International Convention on Load Lines',dam 5 April 1966, 640 UNTS 133;
‘International Convention on Standards of Training, CertificatiahVdatchkeeping for Seafarers’,
London, 7 July 1978, 1361 UNTS 2; 'International Coneenfor the Prevention of Pollution
from Ships (MARPOL 1973) as modified by the Protocol 197&tirey thereto (MARPOL 73/78)',
London, 17 February 1978, 1340 UNTS 61.

¥11MO, 'Port State Control'
<http://www.imo.org/OurWork/Safety/Implementation/Pages/Pat&glontrol.aspx> [accessed 5
August 2014].

162 Ted L. McDorman, 'Regional port State control agreements: sonas igsinternational law’,
OCLJ,5 (2000), p. 209.
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Following the Paris MoU other regions followed suit. At prés@ne regional
MoUs on PSC are in place in different parts of the world, all basetthe Paris
MoU model*** The Paris MoU is considered the most stringent one, as itioadd
to the detention of sub-standard vessels - which is a featureR$@IMoUs - it
also envisages banning those ships persistently found hetitocompliance with
IMO standards from the ports of the participating Stdteall regional MoUs
also publishwhite gray andblack lists of States, according to the safety perfor-
mance of the vessels carrying their &Y.

Although originally intended to be a back up to ‘Flag Statgl@menta-
tion, PSC has become an indispensable instrument in enforaéngatibnal mari-
time conventions, and a reaction of the international community sighweak-
nesses in the enforcement of IMO rulés.

However, the emergence of regional MoUs on PSC has beettoan-up
process®’ Although IMO encouraged and promoted this system, notatygh
the adoption of common requirements for P&Gt was not directly involved in
coordinating such schemes or taking measures on the basis of tle séshe
inspections conducted by the ‘Port States’. The Iaﬁr)%est ‘Flag Stetes’in fact
been sceptical about a more active role for IMO in PSC.

The PSC system is not an ideal solution. First of ai§ itot a substitute
for the proper exercise of ‘Flag State’ responsibility. As in dhi@tion sector,
ramp inspections cannot be a substitute for proper oversighebgtate of Reg-
istry’ of an aircraft. Also, as observed by another commentat@, d@Snot have
uniform application in all regions and sometimes not even witldrsame region,
which may result in varied standards of inspectors and inspetffons.

Despite the above, the data available as well as the opinione obii-
mentators indicate that PSC is overall an effective instrumentdy €onducted
in Sweden on the PSC data collected by the Swedish Maritimendgdration in
the years 1996-2001 indicates a high percentage of vessels eghéitduction
in the total number of reported deficiencies between earlier dmkguent in-

183:The Acuerdo De Vina del Mar Agreement on Port State Controlssiel&, 5 November 1992;
‘The Memorandum of Understanding on Port State Control in tlaePexific Region’, 2
December 1993; 'The Memorandum of Understanding on Port Stateldp the Mediterranean
Region’, 11 July 1997; 'The Memorandum of Understandingponate Control for the Indian
Ocean Region', 5 June 1998; 'The Memorandum of UnderstarmingroState Control for the
West and Central Africa Region’, 22 October 1999; 'The Memorawndlimnderstanding on Port
State Control in the Black Sea Region’, 1 April 2000; 'Padf/\Vsupranote 155; 'The
Memorandum of Understanding on Port State Control in the Carilidagion ', 9 February 1996;
'The Riyadh Memorandum of Understanding on Port State Contite¢ iGulf Region’, 30 June
2004.

164'paris MoU' supranote 158, at Section 4.

185 see for example: Tokyo MoU Secretariat, ‘Annual Report on Patet Sontrol in the Asia-
Pacific Region’, (2012), <http://www.tokyo-mou.org/doc/ANNApdf> [accessed 14 March
2014].

%6 Former official of the European Maritime Safety Agency (EMSA), ‘InterviensN (2014).

187 Official of the European Maritime Safety Agency (EMSA), ‘Interview N¢2D12).

168 MO, 'Assembly Resolution A.1052(27): Procedures for Port Starerol', (2011).

189 'Interview No 5', (2014)%upranote 166.

10 &zcayir, 'The use of port State control in maritime industdythe application of the Paris
MoU', supranote 150, at p. 238.
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spections.* Similarly at the level of Pari& and Tokyo MoUs,® and in the US
(US Coast Guard’s Port State Contf6ithe ratio of ship detentions in the years
2001-2010 has decreased, although the overall number of imsEeati these
three regions has increased during that period. It is believechth®SC, despite
some of its shortcomings, will ‘remain as the most effective cosyrstiems for
shipping in a progressing world®

The PSC system, and in particular the Paris MoU, are importantigor th
study because they inspired the EU rules concerning the banninggafe air-
craft!’® Similar to the Paris MoU region, in the EU, the ratio of fiﬁ7 under
the Safety Assessment of Foreign Aircraft (SAFA) prograMirieas been de-
creasing over time, suggesting that the overall safety compliance of tasoigf
ing at European airports has improved (Figure™A).

The SAFA data has however to be interpreted with caution, agst rimt
necessarily mean that all sub-standard aircraft affected by the SAp&ciimns
have improved their performance. The observed improvement can in patrt be
tributed to the fact that some of the aircraft stopped operatinget&lt) because
of operating restrictions imposed on them as a result of identi&édiencies. If
however SAFA, like PSC, had global or nearly global coveragesuhestandard
aircraft would find it more difficult to relocate their operationsrégions more
tolerant to safety deficiencies. The EU is leading in this respitits SAFA
programme, covering by the end of 2013 not only the 28 EU Me@tates but
also most ECAC States and a nhumber of non-European countriegdirigcho-
rocco, Singapore, Canada, and United Arab Emirates (JAHnother example
of a regional aircraft ramp inspection programme is the Safety Ramp Inspection
Data Exchange Programme - IDISR operated by the Regional System on Safet
Oversight in Latin America (SRVSOP), and which is very similaheooEU SAFA
programmé®*

1 pierre Cariou, Maximo Q. Jr. Mejia, and Francois-Charles Wolff the effectiveness of port
State control inspections', Transportation Research Part E (2008R1p203.

72 paris MoU Secretariat, ‘Annual Report, Statistical Annex', (2012

173 Annual Report on Port State Control in the Asia-Pacific Regi1,2),supranote 2165, at pp.
2019-2020.

174 US Coast Guard, 'Port State Control in the United Statesia Report', (2011), p. 4.

175 Gzcayir, 'The use of port State control in maritime industrdy the application of the Paris
MoU', supranote 150, at p. 239.

16 The Head of Unit of the European Commission, who was leakindevelopment of this legis-
lation, had previously been responsible for maritime safetyeifictiropean Commission.

177 Ratio of findings stands here for number of findings per ingpect

78 For an overview of the SAFA programme see: EC, 'The EC SAFA&Twge: Past, Present
and Future'

<http://ec.europa.eu/transport/modes/air/safety/doc/2009_12_04fichf® safa_programme.pdf
> [accessed 5 August 2014].

9EC, 'European Union SAFA Program’, COM (2012) 91 fimal12.

1805ee: EASA, 'Safety Assessment Of Foreign Aircraft (EC SAFA Pragegdm
<http://easa.europa.eu/safety-assessment-foreign-aircraft-ec-safa-programme> [&chagsstl
2014]. Negotiations with other non-European States on thdicipation in the EU SAFA pro-
gramme were ongoing at the time of writing this study.

181 Official of the Regional System on Safety Oversight in LatireAioa (SRVSOP), 'Interview
No 8', (2014).
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Figure VI: Evolution of the SAFA inspections ratio on a regioml basis
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The legal basis for such a global ramp inspection safety netwest @ut
in Article 16 of the Chicago Convention, which gives Statesrifght to search,
without unreasonable delay, aircraft of the other contracting State&mding or
departure, and to inspect the certificates and other documents presgyrities
Chicago Convention. This provision could be used by ICA@rtomote the de-
velopment of regional ramp inspection schemes similar to PSC Mdidspracti-
cal implementation of such schemes at regional levels could bdiated by
RASQOs, as is the case in Europe or in Latin America.

This is just one example of how regional cooperation can cotgribet-
ter implementation and enforcement of international safety requiremenkteknd
ICAO to achieve a more uniform application in different parts ofvibdd. The
subsequent chapters of this study will demonstrate how RA&W@sregional co-
operation initiatives more generally, can be used to develop anadiertmese and
other safety initiatives, or even to exercise safety functions onfltalates or
aviation authorities. Before that, it is however necessary to beaa#ifyse the role
of ICAO in promoting regional cooperation on aviation safetyeinegal.

2.4 ICAO AND THE REGIONAL GOVERNANCE OF CIVIL
AVIATION SAFETY

2.4.1 DEVELOPMENT OF ICAO REGIONAL POLICY
The idea of regional collaboration in international civil aviatias A long tradi-

tion. The Chicago Conference in 1944 discussed the concepegioifal Coun-
cils of the International Air Authority’, which were supposedbto ‘responsible
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for regional aviation matters and certification of international air operatied-
lished in States of a given regidfi*

From the perspective of the Chicago Convention, the main poavési-
dressing the issue of regional cooperation is Article 55(a), whigsdghe ICAO
Council the possibility of:

[E]stablishing subordinate air transport commissions on a ralgarother basis and de-
fine groups of States or airlines with or through whicméty deal to facilitate the carry-
ing out of the aims of this Convention.

In practice the above article has not been used much, as ICAO prefers in-
stead to rely on Assembly resolutions to cooperate with regmvidlaviation
bodies'®® This is the traditional way which ICAO uses to developgyaéind pro-
grammes in areas which are not explicitly addressed in the ChicageiGo
tion.

In 1956 the ICAO Assembly adopted a policy framework to govern rela-
tions with ECAC — the oldest regional aviation body ifsence today:> This
cooperation was subsequently extended to other regional aviagjanisations or
bodies such as the AFCAC, LACAC and the Arab Civil Aviat@ommission
(ACAC).1%

These very first arrangements between ICAO and regional civil @aviati
bodies were largely of an administrative nature, and covered isstieasprovi-
sion of secretarial services, coordination of meeting agendas or grcbfidoc-
umentation and studies on technical subj&tté/nder these arrangements, re-
gional offices of ICAO were also used to provide assistance, edpacitie ini-
tial phase of setting up a regional bdtf.

This initial ICAO policy was consolidated in 1989 followigloption of
the ICAO Assembly Resolution on general principles of cooperatith regional
civil aviation bodies. The objective of this policy was to:

[Slupport the work and activities of any existing or futurgional civil aviation bodies
wherever such support is requested by the regional body concernedharagpploved,
taking into account the resources of ICAO and the implementafiats ®ork Pro-
gramme.

182n particular see: ‘Canadian Revised Preliminary Draft of an Interna#én@onvention’
(Proceedings of the International Civil Aviation Conferensajpranote 42 in Ch.1.
183\Webersupranote 48 in Ch.1, at pp. 119-123.

184 Other examples of ICAO using Assembly Resolutions to devedlicies in areas not covered
by the Chicago Convention include the setting up of US@ABRealing with environmental pro-
tection issues.

1851CAO, 'Assembly Resolution A10-5: Relationship of ICA@hithe European Civil Aviation
Conference’, (10th ICAO Assembly, 1956).

188 \Webersupranote 48 in Ch.1, at pp. 119-123.

187 For an overview of the early cooperation between ICAO and regiotilgiation bodies see:
ICAO, 'Relationship of ICAO with regional civil aviation bedi, A21-WP/35, (21st ICAO
Assembly, 1974).

188 |bid.

1891CAO, 'Assembly Resolution A27-17: Relationship between@C#d Regional Civil Aviation
Bodies', (27th ICAO Assembly, 1989).
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The 1989 policy helped to give more predictability and stgbib the
planning of financial support to regional bodies, whilshatdgame time providing
a generic, formal basis for cooperation in the shape of working arrangeimdet
concluded by the Council on behalf of ICAQO.

At present much of the ICAO work is organised on a regionas,bagh the
Headquarters responsible for defining the overall policy, and retyingegional
meetings and offices for implementation and feedback:

(1) From the air navigation perspective ICAO divided the world mite air
navigation regions, with their boundaries corresponding more owiéss
the geography of major continental/sub-continental and oceaniesi&ss
Each of the regions has its corresponding Regional Air Navigieet-
ing, responsible for planning of air navigation services and fasilithich
are then set out in Regional Air Navigation Plans (RANP). Theitorang
of the implementation of RANPs is conducted through Planairdy Im-
plementation Regional Groups, established by the ICAO Cotihcil.

(2) Going beyond air navigation matters, the implementation of I@AliZies
in the regions is the responsibility of the seven regionatedfiocated in
Bangkok, Cairo, Dakar, Lima, Mexico, Nairobi, and Paris. Regioffi-
es are theyes and earsf ICAO in the regions and the main tool through
which support is provided ‘on the ground’ to ICAO Member Staideir
activities involve, in particular:

(a) developing plans of actions to assist States with signifisafety
concerns, or facing difficulties in resolving safety-related deficien-
cies, as well as following them up through dedicated USOAP-activ
ities;

(b) organisation of regional symposia, workshops and trainingi-activ
ties;

(c) support to implementation of air navigation plans and programmes
such as performance based navigation;

(d) helping States to develop action plans for mitigating impaewnf
ation on environment;

(e) providing technical support with a view to enhancing the capacit
of States to effectively implement SARPS.

Most recently, in the area of aviation safety a dedicated regionaéfram
work with global coverage has been also put in place — the Rediiadion
Safety Groups (RASGSs), which will be addressed in more detalil ino8ety.3
below.

190 Asia (ASIA), Pacific (PAC), Middle East (MID), African Ocean (AFI), NoAmerica (NAM),
Caribbean (CAR), South America (SAM), Europe (EUR) and North AtlgN#T); see: ICAO,
'Directives to Regional Air Navigation Meetings and Rules ot@dare for their Conduct', ICAO
Doc. 8144-AN/874, (1991).

191 For a more detailed overview of the ICAO regional air navigatiomitg mechanisms see:
Van Antwerpensupranote 52 in Ch.1, at pp. 25-27.

192 For an overview of ICAO regional offices’ activities see: ICA&nual Report to Council on
Regional Offices' activities during 2012 and Work Programme2d8', C-WP/13919, (2013).
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To conclude, although the Chicago Convention only very scarcely ad
dresses the issue of regional cooperation, this has in practiceemened ICAO
from basing its operations largely on a regional basis, and dévglagtive coop-
eration with a number of regional civil aviation bodies. Thikcgchowever has
been built incrementally and largely on an ad hoc basis. Withncreasing role
of regional organisations such as the EU and the African WAIOh in regulating
civil aviation, ICAO felt that there was a need to review itsggyahnd to make its
cooperation with regional civil aviation organisations and é®diore operational
and much deeper. This was a trigger for the development of a compietely
comprehensive policy and framework for regional cooperation whipresented
in the following section.

2.4.2 THE 2010 ICAO POLICY AND FRAMEWORK FOR REGIONAL
COOPERATION

In 2009 ICAO started reviewing its policy on cooperation wibional aviation
bodies. There were two main drivers behind that developmentyFitstl grow-

ing significance of regional cooperation in different parts of thddumeant that
there was a need for closer coordination between ICAO and these batties, w
view to avoiding duplication of work or even conflicting devel@mts. Secondly,
the emergence of specialised regional aviation bodies with regulat@nsight
and even enforcement competences was being increasingly seen by IC&@ and
international aviation community as a way to address some of th&ngrgsob-
lems especially in the area of aviation safety.

The trigger for the commencement of this review work was a Symposium
on regzional organisations organised in 2008 by ICAO and tinepgan Commis-
sion!”* The objective of the Symposium was to discuss the experiencegiaf-
al aviation bodies, their contributions to international caslation, and how to
strengthen their relationship with ICAS

The Symposium concluded that ‘Regional Organisations in aidtion
are already a positive reality and that a clear trend towards more regpveah-
ance can be observed” It also underlined that, ‘while ICAO has historically
always been positively inclined to the role of regional orgawisatimore should
be done in strengthening the cooperation and relationship anedgiivil avia-
tion bodies with ICAO*® The Symposium made a number of recommendations,
which were in particular related to:

- The need for ICAO to continue to use cooperative arrangements with re-
gional organisations such as Memoranda of Understanding (MoU)
Memoranda of Cooperation (MoC);

- The contribution of regional safety organisations to a more effeirtive
plementation of ICAO’s SARPs; and

- The development of a regular dialogue between ICAO and regional-orga
isations.

193 EC-ICAO Symposium on Regional Organisatisngranote 43 in Ch.1.
194 |bid. at ‘Summary of Conclusions’, Paragraph 1.

195 |bid. at ‘Summary of Conclusions’, Paragraph 5.

1% |bid. at ‘Summary of Conclusions’, Paragraph 11.
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The recommendations of the 2008 Symposium were further developed by
a multidisciplinary group comprised of members of the ICAO Secattaspre-
sentatives of the ICAO Council and interested representatives eshatibnal
organisations?” The multidisciplinary group delivered its final report for the"188
session of the ICAO Councit?

The work of the multidisciplinary group resulted in a far reacbiwerhaul
of the ICAO policy on regional cooperation, including a recomratod that
more involvement of ICAO and States at a high level was necessanplement
the policy of regional cooperatidff’ The multidisciplinary group developed three
documents, which were subsequently endorsed by the ICAO CArmild the
Assembly?®*

- ICAO’s policy on regional cooperation;

- ICAO Framework of Regional Cooperation, and a Strategic Plan of
Action for ICAO Headquarters and Regional Offices;

- Template Agreement for Regional Cooperation.

Analysis of the above documents, and the discussions heldebmulti-
disciplinary group, show that the key concern of ICAO has beavda, or at
least to minimise, the duplication between its activitieshathteadquarters’ and
regional offices’ levels, and those of the regional organisatiompet@nt in civil
aviation, as well as to ensure better harmonisation in all regioimplementa-
tion of SARPs and related polici¥.

In order to achieve the objectives of the new policy, and to malethat
all areas of regional cooperation are covered, the above mentioned ‘ICAO
Framework of Regional Cooperation’ proposes ‘eight strategic firust

(1) common efforts at harmonizing, between States, operational regula-
tions requirements and procedures based on ICAO SARPs implemen-
tation;

(2) understanding each other’s roles and responsibilities;

(3) establishment of improved mechanisms for consultation and coopera-
tion, including electronic information sharing;

(4) coordinated programme planning and implementation between ICAO
and the regional civil aviation bodies;

(5) periodic review of regional issues;

(6) maximising the effective use of resources at ICAO;

(7) benefiting from each other’s competence and expertise; and

(8) joint training and capacity building.

197 |CAO, 'Proposed Terms of Reference of the Secretariat/Council Gro&egional Bodies:
Summary of Decisions', C-DEC 186/2, (186th session of the ICAncil, 2009).

1% 1CAO, 'Report of the Secretariat/Council Group on Regional Bodz8VP/13404, (188th
session of the ICAO Council, 2009).

199 bid. at Paragraph 2.2.

2001CAO, 'Report of the Secretariat/Council Group on Regional Bodiesimary of Decisions',
C-Dec 188/3, (2009).

201 Assembly Resolution A37-2%upranote 44 in Ch.1.

202 |CAO, 'Cooperation with Regional Organizations and Regiofil Gviation Bodies', A37-

WP/28, (37th ICAO Assembly, 2010). See in particular: Apperieibint 3 ‘Objectives of the Poli-

]

cy'.
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Following its endorsement by the Assembly, the policy isdemple-
mented by ICAO through regional operational plans, consistightthe overall
ICAO Business Plaf’® As indicated above, one of the key objectives of the new
policy is to better define the roles and responsibilities of ICA@ragional civil
aviation bodies and organisations in the various ICAO regiatis a view to
avoiding overlap and optimising the use of resources. This lig lzahieved by
formalising the cooperation through MoUs.

Although ICAO in the past used different instruments to foiseatooper-
ation with regional bodies, the new regional policy envisage®re systematic
and standardised approach. Based on a ‘Template Agreement for Regiopal Coo
eration’, by the end of 2013 ICAO had signed MoUs with &l tiain regional
civil aviation bodies and organisations, including: AU, EACAC, AFCAC,
ECAC and LACAC?*

The MoUs address issues such as improved mechanisms for camsultat
and cooperation, including electronic information sharing; coordingted
gramme planning and implementation by ICAO and the regional awdltion
bodies; and joint training and capacity building.

The MoUs provide a general framework of cooperation between ICAO
and regional organisations and regional civil aviation bodiefyding in respect
of safety matters, where the RASOs play an increasingly important rol

2.4.3 ICAO VIEWS ON REGIONAL AVIATION SAFETY
ORGANISATIONS

The global picture of regional cooperation on aviation safety matesurrently
quite complex and involves a number of layers and forms of cooperati

Following the establishment of USOAP in the 1990s, IC/&@lised that
SARPs are far from being applied in a uniform manner across the wonddhat
in addition some of the States do not have the necessary sgpartiesources to
establish effective safety oversight systems. In response to thédéenpsat start-
ed setting up technical assistance programmes on a regionalkbagia as
COSCAPs (Cooperative Development of Operational Safety and CioigtiAir-
worthiness Programmeéy:

The main objective of COSCAPs is to assist States in trelafsment of a
harmonised regulatory framework and effective implementation ofCtag of
safety oversight as identified by ICAES Their scope was originally limited to
pilot licensing, flight operations and airworthiness matterat ih Annexes 1, 6
and 8 to the Chicago Convention, but over time extended & atkas of avia-
tion safety, including ATM, aerodromes, and accident investigaitiohne with
the CSA of USOAP"’ At the beginning of 2014 seven COSCAP projects were
still in operatior?®®

203 |CAO, 'Cooperation with Regional Organizations and Regiofl Gviation Bodies', A38-

WPJ9, (38th ICAO Assembly, 2013).

2041CAO, Press Release No. 09/80pranote 1.

25 The first COSCAP projects were set up at the end of the 1998s MEAO has been transition-
ing to USOAP as a mandatory programme.

2051CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.2.2.

207|CAO, 'COSCAPSs in Five Regions ', World Bank/ICAO Air Tsport Development Forum
(Kuala Lumpur, 2008),
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Finally, in 2010 ICAO decided to create another structure - the RASGs
‘to address and harmonize all flight operations safety issues tDAdh region-
wide basis?®® When establishing the RASGs ICAO argued that both COSCAPs
and RASOs created by States are established on a sub-regional basiadon
focus mainly on oversight issues. The main objective behind ICAgating
RASGs is to have a system with world-wide coverage (see FiguréoMtipnitor
and coordinate the implementation of the GASP.

Figure VII: ICAO Regional Aviation Safety Groups (RASGSs)

B rASG-PA
RASG-AFI

[ RASG-EUR

RASG-MID

B RASG-APAC

Source: ICAO, State of Global Aviation Safety (2013}°

What we can therefore see is that, although the Chicago Conventibn
most silent about regional cooperation, the concept itself ismech supported
by ICAO as far as aviation safety matters are concerned. Thisesi@pvisible
when it comes to RASOs — which in the ICAO jargon are referred Regmonal
Safety Oversight Organisations (RSOO) or Regional Accident InedstigOr-
ganisations (RAIO) depending on the type of activity they undeftake

RASOs are specialised bodies tasked with assisting Stategutating
and overseeing civil aviation activities, or even taking over sonal @f such
functions from the national governments. A limited number of shotlies
evolved from COSCAP projects as Chapter 3 will demonstrateodgth some of

<http://www.icao.int/Meetings/wrdss2011/Documents/Developfantm2008/Sander-
Fischer.pdf> [accessed 18 March 2014].

208|CAO, 'RSOOs and COSCAPSs' 2014)

<http://www.icao.int/safety/Implementation/Lists/ COSCAP_R38lltems.aspx> [accessed 14
March 2014].

2091CAO, 'Report of ANC — Establishment of Regional Aviation Safgtoups (RASGs):
Summary of Decisions', C-Dec 190/4, (190th session of th®©ICAuncil 2010).

219Thjs map is the copyrighted property of the ICAO and is remedihere with its expressed
knowledge and permission. It may not be cited by or reproducaayi other publication without
subsequent approval being granted by ICAO.

211 Definition and typology of RASOs will be provided in Chep8
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these organisations have history dating back as far as the 19Z@mifecant
number of them have only been set up in the last twelve years.

The concept of establishing RASOs was endorsed by ICAO Assembly
2004 and since then has become an official part of ICAO policy, currestly
flected in a number of Assembly resolutiGhis|CAO Annexeé™ and manuals,
two of which are dedicated entirely to the establishment of RSODRAIDs>*
One of the Assembly resolutions even puts RSOOs almost el footing
with States, when it comes to the USOAP.

Under the current policy established by the Assembly, the ICA@Elas
directed to ‘promote the concept of regional cooperation for the purpose o
hancing safety and safety oversight, including the establishoheagional safety
oversight organizationg®’ Similarly, ICAO Member States are encouraged ‘to
participate in, or provide tangible support for, the strengthesmuigfurtherance of
sub-regional and regional aviation safety and safety oversight batitg]ing
regional safety oversight organizatioA¥ In general, ICAO believes that:

[Elestablishment of sub-regional and regional aviation safety ang safatsight bodies,
including regional safety oversight organizations, has great tiitém assist States in
complying with their obligations under the Chicago Conventirough economies of
scale and harmonization on a larger séHle.

In particular RASOs are believed to be an important element of IEAQ’
response to safety oversight problems faced by Africa, which is curtbatlgast
performing ICAO region in terms of aviation safety. As hightéghby AFCAC:

[M]any African States do not have adequate aviation activitiescithatd generate the
necessary resources. This low volume of activity is not enouginta workable safety
oversight system. To overcome this problem a Regional Safety @iviefrganization
(RSOO) can provide access to the necessary expertise througlarihg simd pooling of
resource$?

The limited available research by aviation experts on RASO typesod
suggests that, under certain conditions, they can provide econofrsesle to

212 Assembly Resolution A35-Bupranote 32 in Ch.1, at Paragraph 6.

213 See in particular: Assembly Resolution A37sBipra note 71; Assembly Resolution A38-7,
supra note 3; ICAO, 'Assembly Resolution A38-2: ICAO global piag for safety and air
navigation', (38th ICAO Assembly 2013); Assembly Resolufi@8-5,supranote 32 in Ch.1.

214 The concept of RSOO and RAIO is referred to in: ICAO, 'Annextd@he Chicago
Convention: Safety Management', (2013), Forward; ICAO, 'Ard3eto the Chicago Convention:
Aircraft Accident and Incident Investigation’, (2010), Paragraplafd Paragraph 5.1.2.
215|CAO Doc. 9734 Part Bsupranote 3 in Ch.1; ICAO Doc. 9948ypranote 3 in Ch.1.

218 Assembly Resolution A37-5upranote 71.

217 Assembly Resolution A38-Supranote 32 in Ch.1.

218 |bid.

219 |bid.

220 AFCAC, 'Establishment of Regional Safety Oversight Orgamiaatin Africa’, A37-WP/166,
(37th ICAO Assembly, 2010), Paragraph 2.2.
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‘conserve precious human and fiscal resources’, and ‘promote harmonisation of
safety requirements, reducing the burden...on struggling airfiffes.’

In addition to providing policy and guidance material on RASICAO is
also involved, hands-on, in the development and managemeninef siothese
organisations, especially in the initial phase of their operati®ush support in-
cludes: drafting of RASO constituent documents, assistané®inrhanagement
and technical operations, consultation services, training of persgmoeision of
information and documents that a RASO may need, and even finassish
tance®? Finally ICAO also promotes transition of COSCAP projects &SR
type bodies, but in 2014 this process was still onga@rg;hapter 3 will demon-
Strate.

Overall, the picture which emerges from a review of ICAO documents and
programmes is that of a well-established policy favouring regiooaperation
and in particular RASO type bodies as one of the key answershal glafety
oversight problems. On the other hand the implementation gbdlitsy is not yet
complete, as for example the transition of COSCAPs to RASGIlisngoing. In
addition the parallel existence of RASGs, COSCAPs and RAS@tesra risk of
duplication of activities and resulting waste of resources.

The biggest test case for RASOs will be in Africa. Only if RAS@mage
to achieve tangible results in helping African States to vessignificant safety
concerns and raise the level of implementation of their safety ovessisfisins to
world-average levels, will the real value of these bodies be demonstBatédar
this is not yet the case. As Chapter 5 will demonstratdyehefits of establishing
RASOs cannot always be taken for granted.

Finally, from the perspective of global governance of civil aviattbe,
ICAO new policy on regional cooperation, and the emergence of RAS0 be
seen as exemplification of the phenomenon which is referred to lsgdoile
Chazournes as ‘dualisme fonctionrféf This concept, characterises the regional
trends which have been taking place since the middle of the twecdietury, and
where the regional organisations are seen as vehicles nobadgitess issues of
regional concern but also to tackle global problems, and thustolede to bet-
ter implementation of international law in general.

2.5 PROPOSAL FOR A GLOBAL AVIATION SAFETY OVERSIGHT
NETWORK

ICAQO needs to reflect on what the ultimate role should be oR&®Os or more
generally of regional aviation safety systems, in global safetgrgance. So far
their role has mainly been seen as a way to address deficienciesyrosafsight
systems of States which are unable to deal with these deficiendiesioown.
This study argues that, looking from a global perspectivéaarshort term
the most important function of RASOs should continue toobassist States in
resolving their safety oversight deficiencies and setting up susiisefiety over-

221 3ennison, 'Regional safety oversight bodies deliver econonseslefand greater uniformity’,
supranote 54 in Ch.1, at pp. 9-12, 34-35.

2221CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 6.2.

223 Boisson de Chazournesjpranote 43 in Ch.1, at p. 145-146.
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sight systems where this is ncet the cas. In the mid to lonctern®* however
they should be looked at as potential building kdoforsa 05AON, 1ss preseent
by Figure VIII.

Figure VIII : Global Aviation Safety Oversight Network?*
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The proposal for a GASON in the first place stemsnfrae faie thatieve
if individual States are able to ensure implementation of the eight @fEs: ety
oversight at a satisfactory level, this is by no mea i1suaraugee oaithe ‘fHche
practicable deee of uniformity in regulations, standards, proecedurnd ongei-
zation’, as called for by the Chicago Convention. lenpeetatnn carh be Lerev
in terms of uniformity of the legal and proceduiraimeawekoias well as:actt
safety levels. States will aays retain the right to file differences with SAR
and thus to make their national systems less or rdom incmg thmn thenni-
mum requirements set by ICAO. Also, with the move 1pis jrerforrdanceoas
regulation and safety management approaches, erred to in Chapter 1, sid-
ardisation by ICAO of regulatory frameworks betw¢States may become moi
and more difficuli

From the perspective of ICAO, with its 1Member Stais and its currer
resources, even with the introduction of the US-CMA, it is going to be dii-
cult for it to continue providing support to implemetioai andwversihht ati | ley
required to maintain and hopeft further improve thecurren safety levels, k-
ing into account the increases in the volume o&tawn tianic aind i complexity
of aviation businesses. Also, as already pointedrodtisichapter, although ICA(

224 ps defined in the ICAO Global Aviation Safety Pl¢supre note 5 in Ch.1, at p. 4), whic
means a time horizon between 2022 and :

2% The ICAO logo is the copyrighted property of ICABdss reproduced here with its expres
knowledge and permission. It may not be cited bgeproduced in any other publicon without
subsequent approval being granted by IC
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has good tools for global safety oversight, it is unlikélgt it will ever become a
true global enforcer of SARPs.

The architecture of the proposed GASON should be based on ICAO rely-
ing on and working closely with a number of strong RASOsickvcould ensure
harmonised implementation of SARPs at regional levels and orgaegsmal
enforcement mechanisms, such as ramp inspection schemes.

In a GASON, the RASOs would be an intermediary between tA©IC
and States, feeding USOAP-CMA with information about the lefehplemen-
tation of SARPs and eight CEs in the regions, without greguto the right of
ICAO to reach out directly to a State if it deemed it necessary.

Such a system would not only allow ICAO to be more efficierthe use
of its resources, but would also contribute to more uniformemphtation of
SARPs as, instead of a multitude of national regimes, the sysigloh ultimately
provide for just a few dozen regional schemes which would be much &asier
ICAO to standardise. The regions could also conclude muttiladeiation safety
agreements enabling large scale recognition of audit results anccagaifs and
thus greatly contributing to the facilitation of aviation Ingsis.

As part of the GASON, the regions, through regional safety plahpran
grammes to be coordinated by ICAO RASGs, could also move ora concert-
ed manner towards harmonising their actual safety performance, titaduting
to more uniform implementation of safety targets agreed at the dlole] in
particular in the GASP. From the perspective of an air passehgexyiation sec-
tor should offer not only high but also as uniform as pésddvel of safety re-
gardless of the points of departure and destination.

The concept of a GASON would of course require a high level of confi-
dence by ICAO in the robustness of the regional systems whigiuid be moni-
toring and relying on. This in turn requires the RASOs totlmng and appropri-
ately empowered. This is not yet the case because, as will bexstembed in sub-
sequent chapters, the vast majority of RASOs currently have owigoag or
support functions, with only a few of them having competeoctake legally
binding decisions or to enforce aviation standards.

Based on the above considerations, this study proposes theiriglidefi-
nition of the GASON:

A worldwide system for the standardisation and rorimtig of ICAO Member States’ lev-
el of effective implementation of eight Criticalgghents of State safety oversight, relying
on information generated by Regional Aviation Safétganisations; which are empow-
ered, through international agreements or supmamatiaw, to ensure uniform compli-
ance of their Member States with the Chicago Cotiwerand Standards and Recom-
mended Practices laid down in the Annexes to tbisv€ntion.

The first enablers of the GASON are already coming into place. The As-
sembly Resolution introducing the USOAP-CRfAenvisages the possibility of
ICAO relying on information provided by RASOs. In Europe, thetas already
concluded a special arrangement with ICAO which will allow forraaraction
between the ICAO USOAP-CMA and EASA standardisation inspectiotts a
view to ultimately relieving EU States of ICAO audits, dod ICAO to rely on
standardisation inspections to verify the level of implementatfcdhe eight CEs

226 Assembly Resolution A37-5upranote 71.
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and ICAO SARPs in the EU Member Stat&sOther regional organisations, such
as the IAC, which will be presented in the next chapter, hatereshinto ar-
rangements with ICAO to share safety oversight informatidAlthough, still
very preliminary, these developments could be seen as small builidioks for
the future GASON.

As will be demonstrated in Chapter 5, there is also a clearlylevisiend
for RASOs to evolve over time into more formalised structures el person-
ality and stronger oversight and enforcement competences, whichl silouy
them over time to be able to demonstrate to ICAQO that they areocadfiettively
ensure oversight and discharge other safety functions required by iteg&h
Conventions and its Annexes on behalf of States, and tipefuily to prove ef-
fective components of the GASON.

2.6 GENERAL CONCLUSIONS

The Chicago Convention is a very successful international treatpkiétl at from
the perspective of its global acceptance, and predominantly focusies mygula-
tion of technical aspects of international civil aviation. Yethia past it had been
subject to some criticism with regard to the effectiveness of gloifsementa-
tion of aviation safety standards, and the enforcement competencesf IC

In reality, the very fact that the Chicago Convention achieveld albroad
degree of acceptance can be largely attributed to the fact that its drsteaged
to strike a good balance between, on the one hand a desire teedtieehighest
practicable degree of uniformity in regulations, standards, procedin@®rgani-
zation in relation to aircraft, personnel, airways and auxiliary serviedsch is
necessary for aviation as a global industry, and on the other thengdrinciple
that ‘each State has complete and exclusive sovereignty over the airspaee ab
its territory.’

The greatest paradox of the system of the Chicago Conventioat isver
time it has become the victim of the original compromise whildwald the sys-
tem to be born in the first place. With ICAO’s membership incrgasteadily to
191 participating States, and based on the principle of thdiviState responsibil-
ity for safety oversight, it has become virtually unavoidable ttmatievel of im-
plementation of SARPs and eight CEs will be variable acrossdHd.

With the differences - sometimes significant - in safety overdigtween
individual national jurisdictions revealed thanks to USO#fdnsparency, States,
especially those with a good safety record, started to increasingiyerice their
airspaces and territories with requirements for additional certificattisprisa-
tions, audits and checks. Unilateral inspection schemes staretetge duplicat-
ing the USOAP efforts. Today even the recognition of very basic catéfi nec-
essary for day-to-day cross border operations of airlines, such as AQCser-
tificates of airworthiness is being increasingly made conditionah wulalitional
authorisations and surveillance programmes.

It is really hard not to criticise a system which requires, for exarapie;
pair station to obtain up to twenty different certificates to perfexactly the

227 See Paragraph 7 of: 'Annex on aviation safetip¢dMemorandum of Cooperation between the
European Union and the International Civil Aviati@rganization providing a framework for
enhanced cooperation’, (OJ L 232, 9 September 2011)

228 A38-WP/50,supranote 138, at Appendix, Paragraph 5.1.
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same work, only because the aircraft it works on are registered in tdiffiatent
States and which, at least in theory, should follow the sanef minimum inter-
national requirements. Thideath by auditand, one could also addgeath by re-
certification’, has today become a major source of inefficiency in the global sys-
tem, in addition to problems that some States experiencetingsep effective
safety oversight arrangements.

States are of course aware of these inefficiencies and try to address them,
in particular through the BASAS, in the hope that this Wilhg them back to
achieving the objective of ‘the highest practicable degree of unifoimitygula-
tions, standards, procedures’. However, because they are only bilateedlie,
BASAs, whilst giving benefits to a specific pair of Statespmfra more general
perspective actually contribute to the fragmentation of the global regulsys-
tem.

At the same time, it cannot be denied that ICAO has drawonsgsom
the past and is making good progress in helping Statiesptove their compli-
ance with international requirements, within the scope of its maradat taking
into account the legal and political limitations that it hasrasntergovernmental
organisation. Differences in safety oversight performance between ahith wit
ICAO regions persist, but the review of ICAO audit results shuat Etates are
consistently managing to improve the level of effective implemematf
USAOP protocols. The overall trend is therefore positive.

At the end of 2013, States with SSCs represented overalD@H#y of the
worldwide international air traffic and ICAO is very committedftirther reduc-
ing this figure. ICAO is also working on improving the ilementation of Article
38 on filing of difference, and has managed to secure a competenaeligh, as
of 2014, a publicly available list of States with the mestosis safety deficien-
cies. This is not a bad result compared to other intergovernnwgtatisations,
such as the IAEA which is still struggling to convince iterivber States to agree
to a mandatory system of inspections, even after accidents as tertixeca®e at
the nuclear plant in Fukushima, Japan in 2011.

There are of course elements which can be further improved, such as more
standardisation and uniformity in application of Article 38 om fiting of differ-
ences, where ICAO should, in addition to offering an EFODResysconduct a
more general review as to the scope and purpose of notifyingffiredces.

What is however certainly clear today, is that ICAO, with 8% Member
States, will not be able to continue working as it dithim past with the resources
available. The recent shift to the USOAP—-CMA methodology isliagetxample
of that new reality.

ICAO therefore needs to find a way which would allow it, in addito
monitoring State safety performance and helping States in addyelssidetected
deficiencies and enforcing global standards, to also address morivelgdise
ongoing erosion of the aviation safety system in terms of redumedgulatory
oversight and waste of resources deriving from duplicate certificafRegional
cooperation can be seen as one of the principal answers to thesegesll

Regional cooperation, although only scarcely addressed in the Chicago
Convention, is not a new subject for ICAO, who in 2@Hdpted a comprehen-
sive ‘Policy and Framework for Regional Cooperation’. An integral phthis
policy is recognition of the value and support that regional aviaafety organi-
sations or RASOs can provide. Today there is a strong comviatimongst the
international aviation community that:
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[E]stablishment of subregional and regional aviatiafety and safety oversight bodies,
including regional safety oversight organizatiohas great potential to assist States in
complying with their obligations under the ChicaGonvention through economies of

scale and harmonization on a larger stafe.

The main test case for the effectiveness of RASOs will be in Africarev
many States do not individually have the necessary resources ‘toworkable
safety oversight system’, and where the overall safety levels — despitave-
ment — remain the lowest in the world. ICAO should alsalife the transition of
COSCAPs into RASO type bodies where it is possiblehaparallel existence of
RASGs, COSCAPs and RASOs creates the risk of duplicatieffat and waste
of resources. This duplication will be further demonstrated in @nh&pt

Experiences from the international maritime sector and the European SA-
FA programme demonstrate that regional cooperation can be an effective way
ensure more uniform implementation and enforcement of internatieiiety s
standards. It can be argued however that ICAO should not bengpakiRASOs
merely from the perspective of tools to be deployed to address defsenci
safety oversight systems of States which are unable to dealustitpsoblems on
their own. Instead RASOs should be fully integrated intoathg ICAO manages
safety and used as building blocks for a future GASON.

The architecture of the GASON should be based on ICAO relying on and
working closely with a number of strong RASOs, which couldienkarmonised
implementation of SARPs at regional levels and organise ralgenforcement
mechanisms. Such a system would not only allow ICAO tanbee efficient in
the use of resources, but would also contribute to more unifoptennentation of
SARPs, as instead of a multitude of national regimes, the systglch ultimately
provide for a more limited number of regional schemes which woulchiogh
easier to standardise and control. The regional approach wouldoaisibute to
harmonisation of actual safety performance through regional safety performance
planning at RASG level and consistent with globally agreed Bstagets.

The concept of the GASON would however require a high level df-con
dence by ICAOQ in the robustness of the regional systems vithigsuid be moni-
toring and relying on. This in turn would necessitate stromgagpropriately em-
powered RASOs which is not yet always the case, as the follmkisgters - pre-
senting and analysing these organisations in detail - wiz.sho

229 Assembly Resolution A38-5upranote 32 in Ch.1.
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Chapter 3

Definition and Typology of Regional Aviation
Safety Organisations

‘The establishment of regional civil aviation bodies withutetpry and/or
executive tasks and responsibilities should not be seerhasaa to the global
framework for civil aviation, but as an opportunity tonfeirce it and to make it

work better.

Daniel Calleja Crespo
Director for Air Transport at the European
Commission (2004-2011)

3.1 INTRODUCTION

Following a presentation and analysis of the international aviatfety frame-
work as established by the Chicago Convention, as well as oégfional aviation
safety policy of ICAQ, this chapter will introduce the notidradRASO (Section
3.2) and propose a definition of this kind of organisation ({&e&3). It will also

propose a typology of regional aviation safety bodies based offispeaiures of
their legal and organisational set-ups, and illustrate thidagy with examples of
RASOs and pre-RASOs from different parts of the world (SectioraBd43.5).

Finally it will introduce the notion of a Regional Civilviation Authority

(RCAA), and present and analyse the only existing example of sgahisation,

the Eastern Caribbean Civil Aviation Authority (ECCAA, Sect).

3.2 THE RASO CONCEPT IN STATE AND ICAO PRACTICE

At present there is no internationally agreed definition of a RAS@nderstood
in the ICAO context. As was explained in the previous chaptepmactice each
of these organisations falls into one of the two basic categdrasstRSOO and
RAIOs, depending on whether its function is safety regulaiwh oversight, or
investigation of aviation accidents and incidents.

The present approach of ICAO and of the international aviation commu
ty is to treat RSOOs and RAIOs as broad concepts covering differems of
cooperation, even including technical cooperation projects. The oardenomi-
nator which is used by ICAO and States to define an organisatitorm of co-
operation as a RSOO or a RAIO is its general objective of strerigthsafety

! Former Director of the Air Transport Directorafettoe European Commission speaking on the
occasion of the EC-ICAO Symposium on Regional Oiggionssupranote 43 in Ch.1.
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oversight and investigation capabilities of States located isdime geographical
region, rather than being defined by the particular institutionigal setug.

The above understanding is confirmed by ICAO manuals, whichein th
case of RSOOs explain that this term:

[Clovers, in a general sense, a number of legahdoand institutional structures that
range from highly formalized international intergormental organizations...to less insti-
tutionalized projects established under the ICA@pzawative Development of Operation-
al Safety and Continuing Airworthiness Programime.

ICAO further explains in its RSOO manual that:

Assembly resolutions essentially leave it up tchegimup of States that wishes to estab-
lish an RSOO to determine the legal form and imstibal structure that best fits the
needs and characteristics of their specific re§ion.

In the case of a RAIO, the ICAO manual on this subject sirdpbcribes
the different functions that such organisations may undertakeuwtibffering any
specific definition

There are at least two reasons for this current broad approach of ICAO.
Firstly, from a policy point of view, ICAO does not want taclexie from its re-
gional safety framework any initiative, even if institutionallyt mery formalised,
which contributes to the improvement of aviation safety. Mmgtortantly how-
ever, as will be demonstrated in Chapter 5, regional aviatiory daddtes have a
general tendency to evolve over time into more institutionafiseds. Therefore,
an organisation which today is only a loose association ajnataviation safety
authorities could tomorrow be a fully-fledged regional aviation safep@gwith
legal personality and executive competences. ICAO wants tamwfahd support
such evolutions.

The practical result of the current broad approach is that RASas dif
lot in the tasks they undertake, their legal status and oegemial set ups. At the
same time the notion of a RASO, and especially of a RSORxiingy used in-
creasingly in ICAO documentation, including Assembly resohgiand Annexes
to the Chicago Convention. In recent years a tendency can be obseinvedde
in ICAO documents provisions which address specific requests diteciRA-
SOs, or even envisage a possibility of attributing to tiemetions which tradi-
tionally, under the Chicago Convention and its Annexes, haea the exclusive
domain of States. Two examples can be given to illustrateréimd:t

- Under the 2010 Assembly resolution on the USOAP-CMA, RS@@s
considered as States where applicibléis is the first instance of an

2 See: ICAO, Symposium on regional safety oversighanizations (Montreal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 18 March 2014].
j ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Forward.

Ibid.
®ICAO Doc. 9946supranote 3 in Ch.1, at Chapters 2-3.
® See: Assembly Resolution A37dpranote 71 in Ch.2, which provides that because RSOOs
‘have an important role in the USOAP CMA!, whereapplicable, the word ‘States’ as used in
that Resolution ‘should be read to include RSOOs.’
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ICAO Assembly resolution which explicitly places RSOOsegual foot-
ing with States.

- Under Amendment 13 to ICAO Annex 13 adopted in 2010, Staies
have a possibility to ‘delegate the whole or any part of theumimd) of ...
investigation to ... a regional accident investigation organizdtjomutu-
al arrangement and conseht.’

In situations like the two examples cited above, lack of a deimimakes
it difficult to understand to whom exactly such documents areeadéd. In the
future, more references to RASOs are expected to find their way int0 o8-
umentation. It would thus be desirable to eliminate any aripiga to who is the
addressee of the provisions contained in ICAO documents, espedmie such
documents grant to a RSOO or a RAIO a right to carry out funcsiorfar nor-
mally exercised only by States.

3.3 PROPOSAL FOR THE DEFINITION OF ARASO

In view of the above, it would be advisable for ICAO to developfanition, or at
least basic criteria, to classify RASOs from the perspective of regulaier-
sight or investigative functions they can carry out.

A desire for a definition and classification criteria for RASOs was ak-
pressed in 2011 by the ICAO RSOO symposium, which feltsthett a definition
would allow all stakeholders, including ICAO and technical evafion partners,
to ‘better adapt their activities to the different types of RAS@By mid-2014
such a definition has not been developed.

The purpose of a RASO definition should not only be to catiéycurrent
ICAO and State practice, but also to stimulate the most exffidorms of such
organisations. In this respect, from a legal point of vieevntlost significant crite-
ria that should be highlighted in such a definition wdudda possession by a RA-
SO of a competence to carry out, on behalf of States, safety relatéidrisrand
duties set out by the Chicago Convention, in a legally bindianner. Such com-
petence ‘provides the best dividend in terms of efficiency andftaetive use of
resources’, which strengthens the RASO mandate and makes it more suitable to
be an effective part of the GASON, as was proposed in the preccuipder.
From an international law point of view, and as will be dertrated in Chapters
4 and 6, the granting of such powers means that a relationsaipiofernational
agency is established between a RASO and the States on behaltoftwhrries
out the subject matter functions and duties. The research dotie fpurpose of
this study (see Section 4.3.2 of Chapter 4) shows that suchtianship presup-
poses the possession by the organisation in question ofasatejnternational
legal personality.

The building of a RASO definition is, however, not an eask due to the
much diversified nature of RASOs’ legal basis and institutiseilips. Neverthe-
less, for the purpose of this study the following definit®prioposed:

" Annex 13 to the Chicago Convention, at Paragraptasd Paragraph 5.1.2.
& Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.1.1.
° ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at paragraph 3.1.1.
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A Regional Aviation Safety Organisation is: An angsation established by States from
the same geographical region, which has legal pafi$p under international law and
whose principal purpose is the provision of suppartthe carrying out of safety-related
functions and duties set out by the Chicago Coneerdnd its Annexes, and preferably
the actual carrying out of some or all of such fiores and duties on behalf of its partici-
pating States.

The main elements of the proposed definition requiring additiooal-

ments are as follows:

Participants: Although the majority of RASOs haweemberssome of
them, such as the EASA which is a specialised agency of theld=bot

have State membership (see Chapter 4). The proposed definition covers
the different types of relationships that may exist in this respéet pro-
posed definition also does not differentiate between RSOOs AidsR

but it is understood that a RASO can have either regulatory\srdight
functions or accident investigation competences.

International legal personalityAs Chapter 5 will demonstrate, there is a
general trend for RASOs to evolve into organisations with legionali-

ty under domestic or international law. This is because posaessa le-
gal personality gives to a RASO the possibility to hire fredstaff and to
contract services and facilities, which in turn makes the functioofireg
RASO more efficient. In addition, where a RASO implementsbeimalf

of States, the provisions of the Chicago Convention andritexXes this
presupposes a possession by the RASO of international legahalitss

as Chapters 4 and 6 will demonstrate. The inclusion of thereeqemt of
international legal personality intends therefore to promote thoses fof
RASOs which are able to accept the most advanced forms of defegyati
On the other hand this requirement excludes from the definition
COSCAPs, which should not be treated as RASOs given the [2ACY

of transforming COSCAPs into RSOOs (See Section 3.4.1.1)ekhsas
associations of aviation authorities (See Section 3.4.2), vanemot ca-
pable of changing the rights and obligations of their membeoatits
under international law.

Delegation of safety functions and duti€&som the point of view of the
Chicago Convention and as will be demonstrated in Chaptea@sStan
delegate to RASOs the carrying out of safetyctions and dutiesnly,
while the ultimate legatesponsibilityfor these functions and duties re-
mains with the States. This is also in line with thegiori between State
sovereignty and the practical exercise of this sovereignty as wasidemo
strated in Section 2.2.1 of Chapter 2. The proposed defimgioains con-
sistent with these principles by underlining that, when delmyadbkes
place, this concerns only tiignctions and dutieand must be done at the
Statelevel 1

9 This is without prejudice to the fact that in pieal terms there are also numerous pre-RASOs
(see Section 3.4), which are composed of the rateurthorities, and which perform technical

73



Having analysed the notion of a RASO and provided a definiticdhi®
kind of organisations, a typology and classification of regliaviation safety
bodies will now be proposed.

3.4 TYPOLOGY OF REGIONAL AVIATION SAFETY BODIES

States do not follow a universal template when establishing Egoration safe-
ty bodies. In practice such initiatives differ a lot in terms efrtlegal basis, func-
tions, funding principles, scope of work and relationship with Member States
or member authorities.

In 2014 over twenty initiatives in almost all parts of therlet could be
considered as RASOs if looked at from the perspective of the bppadach fol-
lowed at present by ICAO. This includes initiatives ranging frmmjects of a
merely technical cooperation nature, to fully fledged regional aviat@detys
agencies with legal personality and competences to create legallpgoeftiects
for the aviation industry. In addition, a number of projects mijngt establishing
additional RASOs were ongoing at the time of the finalisatibthis study. In
total, by mid-2014, over 100 ICAO Member States have been membsusto
organisations, and this not counting the COSCAP projectRARD initiatives
under consideration.

The typology proposed in the following sections distingess between
two main categories of regional aviation safety bodies: (i) RASOs(igngkre-
RASOs. While pre-RASOs do not strictly speaking fall witttie scope of the
RASO definition proposed in the preceding section because ofidhkiof inter-
national legal personality, they have however been includedsdrtythology for
the sake of completeness, and because such pre-RASOs have a temdgobe
into RASOs proper, as Chapter 5 will demonstrate.

The below typology (Figure IX) is primarily focused on RSO@sich are
the dominant types of RASOs today, and uses the legal forrmstitdtional sta-
tus of the regional body as main distinguishing factors.

The typology of RAIOs is briefly addressed in Section 3.5. RAd@sdif-
ferentiated by ICAO intasicandcomplex depending on whether they carry out
accident investigation functions and duties on behalf of their MeBtates, or
have only advisory and coordination functions. This ICA&tidction between
basic and complex RAIOs broadly corresponds to the pre-RASO ABO Rli-
chotomy proposed by this study. In 2014 RAIOs were ity vare.

The typology proposed in this chapter was developed for the gugdos
this study and is by no means the only one possibleoédiin every type of a pre-
RASO and RASO has ifgos andcons the purpose of the proposed classification
is not to presenbetter or worsetypes, but rather to systematise the knowledge
about these organisations.

tasks, such as aircraft certification, centrallytte benefit of thosauthorities International law
treats such situations ‘as if the States were g¢liamselves’ and not the RASO. This has been
confirmed by the ICJ in: 'Certain Phosphate Lands¥auru (Nauru v. Australia), Preliminary
Objections', in: [1992] ICJ Reports 240, (ICJ,199@). 258). See also: Saroosdupranote 19 in
Ch.2, at p. 34.
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Figure IX: Typology of regional aviation safety bodie
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3.4.1 PRE-RASO (TYPE I): REGIONAL COOPERATION PROJECTS
OF ATECHNICAL NATURE

A regional aviation safety bo can start as a simple technical cooperationa-
tive and evolveover timeinto a more formal structu with a legal personali. A
regional technical cooperation project calso from the start be based on tF
premise that over time it will be transformed im0 org arcsanion w1 legif r-
sonality. The two most prominerexamplesthat canbe given in thi respec are
presented belo

3.4.1.. COSCAPs AND THEIR TRANSITION INTO RASOs

COSCAPs are cooperative regional projects establismdi r ICAr) audice
with the objective of enhanci the safety oversight capabilities of participati
States. In 201 seven suchnitiatives werestill ongoing™

From a legal point of view COSCAPs depend chieflylGACCfor moua-
gerial and administrative servic*? They do not haviseparatedegal personalit

1 COSCAIF-CIS (Azerbaijan; Armenia; Belarus; Georgia; KazaihsKyrgyzstan; Moldove
Russian Federation; Tajikistan; Turkmenistan; Urktaki; Ukraine), COSCA-Gulf States (Bh-
rain; Kuwait; United Arab Emirates), COSC-North Asia (Chna; Democratic People's Reput
of Korea; Mongolia; Republic of Korea), COSC-SADC (Angola; Botswana; Democratie-
public of the Congo; Lesotho; Madagascar; Malawgusitius; Mozambique; Namibia; y-
chelles; South Africa; Swaziland; Tanzania; ZamBimbabwe), COSCA-SEA (Cambodia
Hong Kong, China; Indonesia; Lao People's DemacRipublic; Macao, China; Malaysiay-
anmar; Philippines; Singapore; Thailand; Viet Na@QRSCAF-South Asia (Bangladesh; Bhut:
India; Maldives; Nepal; Pakistan; Sri Lanl and COSCA-UEMOA (Benin; Burkina Faso; C&
d'lvoire; Guine-Bissau; Mali; Mauritania; Niger; Senegal; Togo)u8m®: CAO, 'RSOOs an
COSCAPs') <http://www.icao.int/safety/Implementatidsts/COSCAP_RSOO/Allltems.asp:
[accessed 14 March 201

121CAO Doc. 9734 Part Esuprz note 3 in Ch.1, at Paragraph 3.
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and therefore cannot conclude, in their own name, agreements théh epiti-

ties’® COSCAPs are usually set-up by a project document signed bel@aén

and the participating States, and containing details of tleetlas of the project,
its glgvernance, sources of funding, and duties and resporsibditiall the par-
ties:

From a practical point of view, COSCAPs support participa8taes in
the harmonisation of legislation and procedures, training of ingge@nd can
also provide safety oversight services for the benefit of the natemaion au-
thorities. Given however that a COSCAP does not possess sdpgahigersonal-
ity, the certification and surveillance services provided by the insEectcruited
through the project are considered as performed by the beneficiary natitamal
tion authorities, that is, COSCAP inspectors are consideredeathens of the
staff of the national authorities when performing their assistanctidns’®

The above also means that COSCAPs do not have own enforoemnent
petences, and COSCAP inspectors can only propose enforcement aiams
ticipating authorities based on the technical work performed oalfbehthese
authoritiest® Similarly the regulations developed under COSCAP projects only
have the status of recommendations and need to be considered ated djop
States in accordance with their domestic procedtres.

Although not possessing legal personality, COSCAPs caraplale in es-
tablishing fully-fledged RSOOs, and it is the policy of ICA©promote the tran-
sitioning of COSCAPs into RSOO type bodies, where appregfitly mid-2014
this process was most advanced in Africa, where two COSCAP prbpdttal-
ready transitioned into a RSO®and where two additional COSCAPs were in

3 pid.
4 |bid.at Paragraph 3.2.3.
15 See for example: COSCAP-SA, 'Model bilateral agrest between COSCAP South Asia and
States for obtaining Services of Technical Expeais) COSCAP South Asia to perform Safety
Oversight functions' 2009) <http://www.coscapsaManuals/ifapmanual.pdf> [accessed 6
August 2014]. Under Paragraph 2(i) of the this nhedeeement COSCAP-SA Member States
take full responsibility for the work, tasks oriaittes performed by the COSCAP-SA technical
experts at their behest or on their behalf and takle to hold the COSCAP-SA and any of its
staff or ICAO harmless, not-liable and/or not resgible against potential third party action aris-
ing out of such work, tasks or activities. COSCARMember States also undertake, under Para-
graph 2(c) of the model agreement, to treat the CAFSSA technical experts as part of their
technical staff when performing safety oversighivétées and accord to such technical experts due
gsspect, status and protection as provided tonts siaff.

Ibid.
17 See for example: ICAO, 'Cooperative Developmer®pérational Safety and Continuing
Airworthiness Programme — South Asia (COSCAP-SAgdehll’
<http://www.coscapsa.org/maindocuments.php> [aeck6August 2014]. This programme doc-
ument (Paragraph 4.3(e)) envisages ‘Assisting MerSkses in the development of rules, regula-
tions and procedures for harmonization of civiladizn regulatory affairs in the region.’
8 |CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Forward.
9 This is the case for the COSCAP-BAG, which traosid into ‘Banjul Accord Group Safety
Oversight Organisation (BAGASOO)’, which is presghin Section 3.4.3.4 of this Chapter, and
the COSCAP-CEMAC, which evolved into ‘Agence De &wjsion De La Sécurité Aérienne En
Afrique Centrale (ASSA-AC)’ (see: CEMAC, 'Reunioasdministres des transports des etats
membres de la cemac et sao tome et principe - comprelfinal' <http://www.cemac.int/press-
release/reunion-des-ministres-des-transports-dgs-etembres-de-la-cemac-et-sao-tome-et>
[accessed 7 August 2014].
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the process of doing $8.In respect to other regions, théinching padfunction
of COSCAPs has so far been very limited, as Table IV demonstrates.

Table 1V: Transition of ICAO COSCAPs into RSOOs (2014)

COSCARP (start of operations§*

RSOO transition arrangements

COSCAP - BAG (2005)

Transition completed into: Banjul Accord Group Sgfe
Oversight Organisation (BAGASOO)

COSCAP — CIS (2001)

No transition planned

COSCAP Latin America (2001)

Today known as ‘'SRVSOP’, but operating still ad@AO
programme

COSCAP — North Asia (2003)

No transition planned

COSCAP — SADC (2008)

Transition on-going into: Southern African Develagm
Community Aviation Safety Organisation (SASO)

COSCAP — SEA (2001)

No transition planned

COSCAP — UEMOA (2005)

In the course of transitintbia RSOO

COSCAP — Gulf States (2006)

Transition into a RS0@sidered

COSCAP — South Asia (1998)

No transition planned

Transition completed into: Agence De SupervisionL@e

COSCAP — CEMAC (2008) Sécurité Aérienne En Afrique Centrale (ASSA-AC)

Although the transitioning of COSCAPs into RSOOs issthazlvanced in
Africa, the situation there is also most complex, as some oftttesSare mem-
bers of multiple organisations, as Figure X demonstrates.

For example, the Republic of Tanzania is a member of COSCAP-SADC,
which in 2014 was being transitioned into SASO - a RSO@®fSouthern Afri-
can Development CommunityAt the same time it is @ member of the East Afri-
can Community Civil Aviation Safety and Security Oversight AgefCASSOA),
by virtue of Tanzania’s membership of the East African CommuniC{E

Similarly Benin, Burkina Faso, Ivory Coast, Guinea-Bissau, Miilger,
Senegal and Togo are members of the West African Economic and Modetary
ion (UEMOA), which is currently in the process of setting upSOR?3 and in
parallel members of the Autorités Africaines et Malgache de I'AviationleCi
(AAMAC), which is a RSOO set up in 2012 (see Section 3.4.8laylagascar is
a member of AAMAC and at the same time one of the future membe&sSH.S
Finally there is an overlap in membership between AAMAC and égd&e Su-
pervision De La Sécurité Aérienne En Afrique Centi@&SA-AC), although
these two RSOOs have different areas of compefénce.

20 AFI Plan Steering Committee Report, AFI SC/2013&pranote 3 in Ch.2, at Paragraph 1.4.
%L Len Cormier, 'Cooperative Arrangements Under IQAGalities - Safety’, ICAO Symposium
on Regional Safety Oversight Organizations (Monti€anada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 18 March 2014].
z AFI Plan Steering Committee Report, AFl SC/20135Lranote 3 in Ch.2, at Paragraph 1.4.
Ibid.
24 This concerns Cameroon, Central African Repulilltad, Congo, Equatorial Guinea and Ga-
bon. While AAMAC is responsible for ATM/ANS matte®8SSA-AC covers the matters dealt
with by the former COSCAP-CEMAC project, namelynairthiness, licensing and flight opera-
tions.
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Figure X: Existing and planned RASOs in Africa (2014)
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In addition some of the African States have also delegated reguiatory
petences to Regional Economic Communities (RECs), which majatecavia-
tion safety matters at supranational level. This is the case for exanith
UEMOA, which adopted a number of aviation safety regulations.

The multiple membership of some of the African States in regiogaher
sations and projects dealing with aviation safety makes it mdieuttito achieve
— or even goes against - the objectives of regional cooperatigh vghintended
to streamline the use of resources and achieve economies of s&l®.arl
AFCAC have been repeatedly urging African States to avoid membémsimipl-
tiple organisations, but the problem persfti. is not easy to find an optimal
solution to this issue, as some of the African RASO prejac linked to suprana-
tional RECs, and thus have to be seen in the context of tleeai@olitical aim of
regional integration in Africa.

In addition to the issue of the transition of COSCAPs RAGO type bod-
ies in Africa, consideration should also be given in the lorgyen to consolida-
tion of RASO type bodies on the African continent. Accordinghe ICAO AFI

5 Schlumbergersupranote 37 in Ch.1, at Appendix D.

% |CAO, 'Progress in Africa — report on the Compretiee Regional Implementation Plan for
Aviation Safety in Africa (AFI PLAN)', A38-WP/6738th ICAO Assembly, 2013), at Paragraph
2.7.
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Plan, it is ultimately envisaged to have between eleven andethiRASO type
bodies (half of them RSOOs and half RAR)n addition to the AFCAC regional
cooperative inspector scheme (see Section 3.4.1.2). Most of theS®sRWill
have no more than ten Member Stafesnd none of them is designed to replace
the national authorities, which means that they will be funictgoim parallel with
national aviation administrations. Whether this will be suatadain the long term
remains to be seen, but experience so far demonstrates that achiestaigabil-

ity in safety oversight cannot be guaranteed by simply saiping regional safety
body (see Chapter 5, Section 5.4.3).

Figure XI: RASOs in Latin and Central America
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Duplication of membership in regional aviation organisationsoisonly
characteristic of Africa. In Europe, for historic reasons, a number of sejams
with overlapping mandates and membership exist which creatfficiencies.
The closure of the JAA in 2009 and the taking over of its funstllyy EASA has
eliminated some of such inefficiencies, but in 2014 overlapsisted between
EASA, EUROCONTROL and ECAC. The recent independent evatuatio
EASA conducted on the tenth anniversary of its functioningestg that such a
situation may not be sustainable in the long term, and recodsiba establish-
ment of a singzle European body responsible for all aspects of aviafiety, simi-
lar to the FAAZ The feasibility of such a proposal will be analysed in more detail
in Chapter 4.

The least duplication exists today in Latin and Central Ameribayevon-
ly two organisations encompass the vast majority of the Statiesut any over-
laps, as Figure Xl demonstrates.

" AFI Plan Steering Committee Report, AFI SC/2013&L@ranote 3 in Ch.2, at Appendix B.
28 i

Ibid.
29 EASA, "Article 62 Panel Evalutation: final repp(2013), p. 29.
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3.4.1.2 REGIONAL COOPERATIVE SAFETY INSPECTOR SCHEMES

The availability of technically competent aviation inspectors is ctiyreme of
the biggest challenges for aviation authorities in ensuring effecifetysover-
sight. The USOAP results indicate that out of the eight €Esafety oversight,
CE number four, that is ‘Technical Personnel Qualification and ifigirhas the
lowest level of effective implementation and in mid-2014 stoazhbt 45%>°

This problem is true not only for regions like Africa - where awrastill
does not yet generate revenues large enough to ensure appropriatg ofafiie
aviation authorities, and where aviation has to compete for resouittesther
sectors with equally pressing or even greater needs, such as healtivatior' -
but also in Europe, where the public administrations alsaitfindreasingly diffi-
cult to finance aviation safety oversigft.

One of the most difficult problems to resolve in this respeittedact that,
as pointed out by ICAO, ‘although many donor States provédgable financial
support for training, recipient States had difficulty keepingf siate they had
been trained® With the overall economic situation bleak in many regions of the
world, the problem of availability of resources starts to affect éverstrongest
aviation authorities?

Although the establishment of RASOs is often put forward pesaible
solution for the problem of the shortage of technical resodfcegperience
shows that establishing regional bodies does not alwaysirnéiys respect, be-
cause a RASO can also compete for resources with national aviatiwriges
(see Section 5.4.3 of Chapter 5). This is especially the case if &efks are car-
ried out in parallel at national and regional levels. Another waddfessing the
problem of availability of qualified staff is by creating regional Ipaaf aviation
safety inspectors.

In 2014 one of the most prominent examples of such initiatives the
Cooperative Inspectorate Scheme (AFI-CIS) developed jointly by IGA®
AFCAC within the framework of the Comprehensive Regional Implenientat
Plan for Aviation Safety in Africa (AFI Plari}. The objective of this AFI-CIS

%0 Regional Performance Dashboarsispranote 15 in Ch.1.

31 Schlumbergesupranote 37 in Ch.1, at p. 165; Belaypranote 36 in Ch.1.

32| ePoint.fr, 'Derriere le zéro accident mortelsézurité aérienne peut encore mieux faire en
Europe' <http://www.lepoint.fr/societe/derriereziero-accident-mortel-la-securite-aerienne-peut-
encore-mieux-faire-en-europe-27-02-2014-179612@MB: [accessed 1 June 2014].

33 C-DEC 191/2supranote 35 in Ch.1.

% In mid-2013 the US FAA initiated furlough of it§ 400 employees, including nearly 13,000 air
traffic controllers, as part of a plan to meet $&3lion in spending cuts required by the federal
budget legislation. Even though the furloughs otraiffic control personnel were subsequently
stopped by Congress at the end of April 2013, & ¢ontinued with spending cuts, including in
parts of the organisation responsible for safersight and certification activities (Source: CNN,
'FAA furloughs over, air traffic controllers back the job'
<http://edition.cnn.com/2013/05/02/travel/faa-furdd/> [accessed 5 August 2014].

35 *Main conclusions and follow-up to the Symposiu&ymposium on Regional Aviation Safety
Agencies (Livingstone, Zambia, 2009), <http://eegeopa.eu/newsroom-and-
events/events/symposium-regional-aviation-safegrags-rasa> [accessed 10 August 2014];
Outcomes of 2011 RSOO Symposium (C-WP/138d)ranote 4 in Ch.1, at Paragraph 2.1.1;
ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.1.4.

% AFI Plan was adopted in September 2007 by the I@&8embly; see: ICAO, 'Assemby
Resolution A36-1: Comprehensive Regional Implem@neaPlan for Aviation Safety in Africa’,
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programme, which was launched in 261@s to ‘assist and complement the ef-
forts of States to resolve their safety oversight deficiencies iificaion and
surveillance3® This is achieved by creating a pool of certified inspectors from a
number of African States. The programme is managed by AFCACtedkimical
support from ICAO.

From a legal point of view, the AFI-CIS programme is establisimethe
basis of a bilateral Memorandum of Understanding (hereinafter ‘AFI-GI8'M
signed between AFCAC and the civil aviation authorities of qaticipating
State®® The AFI-CIS MoU is essentially a service and secondment agreement,
whereby the national authority agrees to designate and to makabsddr the
scheme its appropriately qualified national inspectors. The AFI-GI8 Marifies
that:

[A]t all time material during the performance o§tduties under [the] cooperative inspec-
torate programme, the National Inspector shalldenked an official of AFCAC working
under the authority of the Director General of @igil Aviation Authority of the host
State

This is a solution similar to the one used by COSCAP piojas was
demonstrated under Section 3.4.1.1 above.

In addition, one RSOO, namely the Banjul Accord Group AsaBafety
Oversight Organisation (BAGASOOQO), cooperates with the AFI-CIS bhasl
signed the AFI-CIS MoU. As a result of this cooperation, BAGAS makes
available and receives inspectors, augmenting its own inspedattentigpl and
helping its member authorities to benefit from a broader pool ofires® availa-
ble in the regiorf?

From a legal point of view, the AFI-CIS inspectors enjoy detsjatithor-
ity from host States, that is, States in which they perfospdction activities. The
national authority - signatory of the AFI-CIS MoU - agrees to gsaoh authority
to the programme inspectors when acting dsost receiving their service®.
Formally speaking the delegated authority is granted not on tiediabe AFI-
CIS MoU but on the basis of the national aviation legstatf the hosting au-

(36th ICAO Assembly, 2007). To give effect to thElAlan, ICAO created a special programme -
the AFI Comprehensive Implementation Programme ACI

" The AFI-CIS was approved by the"2AFCAC Extraordinary Plenary Session held in Dakar
(Senegal) on 8-10 December 2010. The first pilojgmts were launched in August 2011. For a
detailed overview of AFI-CIS see: AFCAC, 'Reportpmogress made in the areas of Safety,
Security, Implementation of Yamoussoukro Decisind Environment: Progress Report on the
Implementation of AFI-CIS', WP/3, (22nd AFCAC Plen&ession, 2013).

38 AFCAC, 'Circular Letter No 14/10', (2010).

39AFCAC, 'Memorandum of Understanding (MoU) betwelem African Civil Aviation

Commission (AFCAC) and African States for the ukeational inspectors under the AFI
Cooperative Inspector Scheme’, (2013),
<http://www.afcac.org/en/documents/conferenceshmat®012/15afi.pdf> [accessed 5 August
2014].

“ |bid. Paragraph 4.

“L AFI-CIS progress report (2013upranote 37, at Paragraph 5.1.

42 This authority is confirmed by credentials isstedn inspector by the Director General of the
hosting Civil Aviation Authority. The credentialsdicate that the individual was endorsed by the
Secretary General of AFCAC as a member of CIS. B8EECIS MoU, supranote 39, at

Appendix 5.
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thority. The scope of the authority is limited to inspecfamctions, and the AFI-
CIS MoU makes it clear that the ‘host State remains responsibileefassuance
of any document, certificate or license issued as a result of thdiestand rec-
ommendations of the AFI-CIS Inspectof¥.’

The AFI-CIS MoU is a simple and practical tool to organiseansy ex-
change from a formal point of view. As of May 2014, thirty-fodridan States
have signed the AFI-CIS MoU with AFCAC, and eighteen assistamissions
have been conducted to nine St&feat the same time, the programme has not
completely removed the problem of shortage of qualified resources for the
AFCAC States. Although the AFI-CIS MoU allocates the resymilitgi of fund-
ing the AFI-CIS missions to the hosting Stafels, practice very few of the recip-
ient States have been able to fund missions, and AFCAC hate liadd all but
two of the missions that were conducted up to May-2814 addition, the short-
age of qualified flight operations inspectors in general and ngtisBrspeaking
in particular has also held up the conduct of some of the planissibns'’ The
shortage of resources at national levels also hampers the ab#itste$ to ensure
follow-up of the AFI-CIS mission&’

Finally, national authorities need to allocate internal resourcesotalico
nate the work with the AFI-CIS, and ultimately to be ablediease their own
inspectors for the programme missions when they are needed in odites, St
which is not always ea$y.Indeed, up to September 2013, out of the 32 States
which were signatories of the AFI-CIS MoU at the time, onlyeseStates actual-
ly contributed inspectors to the schetfie.

3.4.2 PRE-RASO (TYPE II): AREGIONAL ‘ASSOCIATION’ OF
AVIATION SAFETY AUTHORITIES

A simple but practical way of organising regional cooperatiomwaation safety
regulation and oversight can also be through a network of aviatfety authori-
ties. One of the most prominent examples of this type of cooperafthough no
longer existing today, was the JAA in Eurdpe.

From a legal point of view, JAA was not an international oggtion, and
its constituent document, the ‘Cyprus Arrangements’ did not i status of an

3 |bid.at Paragraph 4.

4 AFCAC, 'AFI Cooperative Inspectorate Scheme (8F$)', Africa-Indian Ocean (AFI)

Aviation Safety Symposium (Dakar, 2014),
<http://www.icao.int/meetings/afisymposium2014/Paldefault.aspx> [accessed 5 August 2014].
45 AFI-CIS MoU, supranote 39, at Paragraph 6.

46 AFCAC, AFI Cooperative Inspectorate Scheme (AFB)C$upranote 44.

4T AFCAC, 'Progress report on the implementation Bf Sooperative Inspectorate Scheme (AFI-
CIS)', A38-WP/214, (38th ICAO Assembly, 2013),Paragraph 6.

8 AFI-CIS progress report (2013upranote 37, at Paragraph 7.1.

“9 |bid.at Paragraph 7.3.

%0 Mam Sait Jallow, 'Progress on key activities & tomprehensive regional implementation plan
for aviation safety in africa (AFI PLAN)', AFI Misterial briefing (Montréal, 2013),
<http://www.icao.int/safety/afiplan/Documents/AFI@inisterial/AFI%20Ministerial-
RDWACAF%20En.pdf> [accessed 14 August 2014].

*1 The JAA system was disbanded on 30 June 2009nfmitpthe extension of the competences of
European Aviation Safety Agency (EASA) to flightavptions and crew licensing; see: ECAC,
'Press Release No 192E', (2007).
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international treaty? This was a pragmatic approach which allowed JAA to be set
up and developed without affecting the rights and obligatidnpadticipating
States under international law. This however meant that the JAA oot man-
date any legislation, or issue regulatory documents, such as cttifaalicenc-
es, on behalf of its participating States. Similarly, the Joirdgtion Requirements
(JARs) developed by the JAA had to be transposed into nategell orders of
the participating States, which also had a right to adojn@dtvariants of the
JARs> Similarly the JAA could only make recommendationsrfitual recogni-
tion of certificates issued by the national authorities. Such recommemslago
ferred to different levels of JAR amendments, and were not recognisedni-
form manner by all the participating authorities. This in pcacted to a patch-
work of mutual recognition arrangementsFinally the JAA did not have en-
forcement competences which remained at the national level.

Despite the weaknesses identified above, JAA managed to bitiéd aqu
successful system for aircraft certification, which allowed making fiealp one
set of technical findings to the benefit of all the particigatimthorities? It also
developed a system of standardisation inspections, or auditstity the level of
implementation of JARs in JAA Stat&s.

Whilst not being an international organisation, JAA stidbded a budget
and a more solid legal standing for the purposes of day to dayiattative man-
agement. Thus, in parallel to the ‘Cyprus Arrangements’, a JAAdgttion under
Dutch law - ‘StichtingBeheerJAA' - wasset up to enable this organisation to
have a legal personality and on this basis to contract the necstxfrgervices,
facilities and receive seconded persorthdlhis was a pragmatic solution which
enabled the practical problems stemming from a lack of legal personadigr u
the ‘Cyprus Arrangements’ to be overcome.

A solution similar to JAA was used in Western Africa for the disfaiment
of the initial version of AAMAC. This organisation was s@t en the basis of a
Memorandum of Understanding signed in December 2001 in Dakaelpattic-
ipating aviation authorities. Subsequently AAMAC was transformtdan asso-
ciation under the law of the Republic of Chad, which gave it a legrglonality
under private law? In 2012 the AAMAC association was further upgraded into a

52'Arrangements concerning the development, the smoep and the implementation of Joint
Aviation Requirements', (Cyprus, 1990), <http:/&easropa.eu/document-library/working-
arrangements/working-arrangement-archive-jaa> same8 August 2014].

*3Ibid.at Paragraph 3(c).

% See for example the last version of JAA mutuabgeition recommendations for aircrew licens-
ing at: EASA, 'Mutual recognition of certificateshttp://easa.europa.eu/mutual-recognition>
[accessed 8 August 2014].

%5 Because of the non-binding nature of the ‘CyprusAgements’, the Type Certificates (TC) for
products had still to be issued individually byioaal authorities, which could also introduce
national variants; see: Filippo De Florio, Airwdrtass, An Introduction to Aircraft Certification:

A guide to understanding JAA, EASA and FAA standaf@006), pp. 108-109.

%6 Manuhutu, 'Aviation Safety Regulation in Europefpranote 53 in Ch.1, at p. 267.

5 ECAC, 'Report on JAA activities, presented by @rairman of JAA Committee’, (ECAC
DGCA/16, ECAC archives in Paris, 1994). See al€0AE, 'Roadmap for JAA', (2005), at
Attachement 4.

%8 Guelpina Ceubah, 'Autorités Africaines et Malgate I'Aviation Civile', Symposium on
Regional Aviation Safety Agencies (Livingstone, Zaa 2009),
<http://easa.europa.eu/newsroom-and-events/evamisésium-regional-aviation-safety-agencies-
rasa> [accessed 6 August 2014].
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RSOO with international legal personality. This will be presgnieder Section
3.4.3.1.

Finally, EUROCONTROL, which is currently an international oigan
tion, in the period between the signature and entry into fordes @bnstituting
agr%oemen?? was implemented through an association set up under the French
law.

To conclude, experience shows that establishing an associatwratbn
safety authorities can be a practical first step to launch a RASO. Vaetage of
this form of cooperation is that it can be set up relatively dyiak no interna-
tional agreement is necessary. It may also be easier to accept foordetadiers
from a political point of view, as it does not affect the tsgand obligations of
States under international law.

At the same time the legal form of an association gives a basutuséu
and legal personality under private law which in turn alloves dtganisation to
have its own budget, conclude contracts and hire personnel.eQsthtr hand,
lack of a binding legal status does not permit an associatioratalate common
requirements or to deliver certificates on behalf of the Member States.oller
time, can result in a heterogeneous regulatory environment.

3.43 RASO (TYPE I): REGIONAL INTERNATIONAL AVIATION
SAFETY ORGANISATION

Having reviewed the pre-RASOs, this chapter will now presentwo types of

RASO forms. The first one is the Regional International Aviaafety Organisa-
tion. This type of RASO is established on the basis of &mriational agreement
and may exercise, in a legally binding manner, safety funcéindsduties on be-
half of its Member States. For the purpose of this study, amppesed to the
next category described in this chapter, a Regional InternatioralidwviSafety

Organisation will also be normally established outside théttisnal framework

of a REIO® Four examples of this type of a RASO can be given.

3.4.3.1 AUTORIT ES AFRICAINES ET MALGACHE DE L'AVIATION
CIVILE

I. Legal basis and organisational set-up
AAMAC was formally established in 2012, as a successor of an assooidt

aviation safety regulators of the same name (see Section 3.4.2.dbeovas es-
tablished on the basis of an international agreement, sign2d déanuary 2012 by

%9 'Convention relating to Co-operation for the SafeftAir Navigation (EUROCONTROL) with
Annexes and Protocols', 13 December 1960, UK Tr8aties No. 39 (1963).

80 |'Association pour le perfectionnement des métisadie contrdle aérien, established on 10
December 1960. For more details see: John McIHBIYROCONTROL: History Book', (2010),
<http://www.eurocontrol.int/news/eurocontrol-histdyook> [accessed 12 August 2014], pp. 51-
56.

61 Examples of REIOs include European Union (EU),@nganisation of Eastern Caribbean States
(OECS) and some Regional Economic Commissions (RE@¢drica. REIOs have their own
supranational institutions such as legislativeudigiary bodies and are authorised in certain do-
mains to adopt legislation which is binding forldember States and directly applicable in their
domestic legal orders.
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seventeen States, mostly from central and western Africa but inglatio Mad-
agascaf’ Its headquarters is located in N'Djamena - the capital city of thetRe
lic of Chad. At the beginning of 2014, the AAMAC Treaty wax yet in force,
due to the lack of ratification by the signatory Stéfes.

The two main purposes of the establishment of AAMAC wererémgth-
en the regulatory capabilities of AAMAC Member States followingatigg re-
sults of ICAO USOAP audit¥,and secondly to have an independent authority for
the surveillance of the ASECNA- a regional air navigation service provider
(ANSP) originally established by seventeen AAMAC States andcEram1954°
- in line with the ICAO recommendations for the separation of seprizésion
and regulatory function¥, and following negative results of the ICAO audits in
this respect?

The AAMAC Treaty was inspired by the provisions of an EU regutati
establishing EASA, however due to the fact that AAMAC is curyemdit linked
to a REIO similar to the EU, AAMAC retained a number of featurpe#y for an
intergovernmental body, such as lack of competence to adopt legaligdavia-
tion safety legislation on behalf of its Member States (see bedmwyell as the
inability to issue certificates with a legally binding force.

AAMAC has both domestic and international legal personalityh leot
plicitly envisaged under its founding agreement.

ii. Main safety functions

From a legal point of view the scope of the AAMAC mandateeiy broad and
covers all main domains of civil aviation safety covered by ICAQe&xes, that
is: airworthiness of aircraft, flight operations and crew licensiigyl Aand aero-
drome safety?

As far as its rulemaking competences are concerned, although AAMAC
has both domestic and international legal personality, it isentitled to issue
regulatory documents with binding effect, but only prepares palpf such
regulations which need to be subsequently transposed by the £AM&mber

82 Traité relative aux Autorités Africaines et Maitye de I'Aviation Civile (AAMAC Treaty)',
N’Djaména, 20 January 2012, LOI n°200A2 of 29 July 2012, Le Congrées de la Transitiole et
Conseil Supérieur de la Transition, République a@eldyascar.
22 Former Rulemaking Director of EASA, 'Interview ', (2014).

Ibid.
% République de Madagascar Le Congrés de la Trangitile Conseil Supérieur de la Transition,
'LOI n°2012012: Autorisant la ratification du Traité relatifxaAutorités Africaines et Malgache
de I'Aviation Civile signé a N'Djaména le 20 janvi2012, Exposé des motifs'.
€ «Agence pour la sécurité de la navigation aérieeméfrique et & Madagascar (ASECNAY',
originally established in 1954. Today ASECNA’s Iebasis is: 'Convention relative a I’Agence
pour la Securite de la Navigation Aerienne en Afeigt Madagascar (ASECNA)', Ouagadougou,
28 avril 2010, Official Journal of the Republic®negal N° 6641, 28 January 2012.
®7n those States where the State is both the regylauthority and an air traffic service provider,
the requirements of the Chicago Convention wilhiet, and the public interest be best served, by
a clear separation of authority and responsibilégjween the State operating agency and the State
regulatory authority, Source: ICAQ, 'Safety Ovensiljlanual, Part A: The Establishment and
Management of a State’s Safety Oversight Systeot, B734, Part A, (2006), at paragraph 2.4.9.
% Supra note 65.
89'AAMAC Treaty', supranote 62, Article 7.
"% pid. Article 5.
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States into their national legal orders, either directly or throug&l® to which
they may belong*

Similarly, concerning implementation of regulations and ovetsifregu-
lated entities, AAMAC cannot issue certificates or licences on behif Mem-
ber States, but can only make recommendations for their issuatice basis of
the technical work done on behalf of its Member St&tes.

At the same time the AAMAC Treaty imposes stricter obligationdts
Member States than for example documents constituting associatiangtion
safety authorities, such as the JAA. This is because the AAMAGIBAr States
undertook to issue certificates on the basis of recommendations bade
AAMAC, where it is the competent authority in a given donfaiand to incorpo-
rate into their national legal systems regulations developeithibyorganisation
without the possibility of filing regulatory differencés.

Similar to the JAA Cyprus Arrangements, and the regulation éstatg
EASA in the EU, the AAMAC Treaty provides for a system of staridatidn
inspections. These inspections are to be performed by AAMAC theid main
objective is to verify the level of implementation of the comm&MAC re-
quirements in its Member Stat€sWhere inspections show that the requirements
are implemented correctly, Member States are under an obligation taisscog
certificates issued by the compliant State without any further eatiiin/®

iii. Practical aspects of implementation

From a legal point of view, AAMAC should be seen as an enhamemsibn of a
regional association of aviation safety authorities, however daliimort of a
RSOO which could create direct and binding legal effects inetha kystems of
its Member States.

At the beginning of 2014 AAMAC, was not yet operational. Timeding,
as well as staffing issues were not resolved. Once these poinssldnessed,
AAMAC should focus, as a first step, on ATM/ANS issues,l&heégional coop-
eration in other domains, such as airworthiness, flight operadiothsilot licens-
ing, were expected to be dealt with by ASSA-AC, which is a suocégsthe
COSCAP-CEMAC project’ There is also some overlap in the membership of
AAMAC and, SADC and UEMOA?® which are also considering establishment of

L 'Interview No 11', (2014)%upranote 63.

2*AAMAC Treaty',supranote 62, Article 6(d).

3 This is the case for organisations providing AMBluding in particular ASECNA, as well as in
other domains where a Member State has decideelegate to AAMAC the making of technical
findings for the purpose of initial approval ana\aillance of an organization. The possibility of
such delegation is envisaged under Article 6 (ehefAAMAC Treaty.

" *AAMAC Treaty', supranote 62, Article 10(b)-(c).

5 |bid. Article 6(f).

8 |bid. Article 10(d).

7 ICAO, 'Second meeting of the Regional Aviatione®aiGroup for Africa and the Indian Ocean
region (RASG-AFI/2):Update on the AFI Plan and QtBefety Initiatives', RASG-AFI/2 —
WP/13, (2013).

"8 This concerns Benin, Burkina Faso, Ivory Coastin&arBissau, Mali, Niger, Senegal and Togo.
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RASO type bodies, as was demonstrated under Section 3@léatly some ra-
tionalisation of RASOs in this part of Africa should be considéted

3.4.3.2 THE PACIFIC AVIATION SAFETY OFFICE

i. Legal basis and organisational set-up

PASO was establish&ton the basis of a Pacific Islands Civil Aviation Safety and
Security Treaty (hereinafter ‘PICASST’), an international treaty which was
opened for signature on 7 August 2004 and entered into force &um&12005*

It is a ‘centralized technical advisory organizatférserving a number of small
island countries of the Paciff¢,and its main objective is to provide harmonisa-
tion of aviation regulation, training, technical advice, planm@ng the delivery of

a wide range of surveillance oversight services to its Member $tR8SO has
boég international and domestic legal person&litys headquarters is in Vanua-
tu.

ii. Main safety functions

The scope of the PASO mandate covers airworthiness, flight opetadioports,
personnel licensing, as well as aviation sec@fif§ASO is essentially a service
provision organisation and its primary activities include irmutnspection, audit
and certification activity of industry within Member States and caeneto larg-

er projects such as the technical management and certification processigg-asso
ed with the introduction of new types of aircrift.

9 A Memorandum of Understanding was signed in Juiel between the three parties concerned
to clarify their respective roles in the region.

8 PASO was established with the help of the Asianelment Bank regional loan. See: Asian
Development Bank, 'Institutional StrengtheningAwgiation Regulation’
<http://www.adb.org/projects/43429-012/details>Clegsed 10 August 2014].

81 'pacific Islands Civil Aviation Safety and Secyffreaty’, Apia, 7 August 2004, ICAO
Registration No. 5381. PICASST was subsequentlynder by a Protocol of 20 June 2006 which
came into force on 20 July 2006 (ICAO Registratim 5382)

82 pid. Article 4.

8 n 2014 PASO Member States were as follows: thek@slands, Kiribati, Nauru, Niue, Papua
New Guinea, Samoa, Solomon Islands, Tonga, Tufgitand Vanuatu.

8 PASO, 'Regional approach to aviation through haisesl regulatory application in the south
west pacific', Working Paper WP/23, (First Meetafghe Regional Aviation Safety Group - Asia
and Pacific Regions - RASG-APAC/1, 2011), at Paaply 1.1.

8 'PICASST supranote 81, at Paragraph 4.3.

8 On 3 August 2007 the government of Vanuatu and@Aftered into a formal ‘Host State
Agreement’. PASO and its staff were accorded digliorprivileges and immunities by order
made under the ‘Vanuatu Diplomatic Privileges anthunities Act’ on 24 October 2005. Vanuatu
confirmed ratification of PICASST by enacting ttiRatific Islands Civil Aviation Treaty (Ratifica-
tion) Act (2005)’. See: Kimball Murray, Ron Bartsa@nd Max Foon, 'Legal and Technical Review
Report for the Pacific Aviation Safety Office’, (Baw Aviation Consultants, 2007),
<http://www.avlaw.com.au/Legal%20and%20Technical®R@ew%20_PASO.pdf> [accessed 14
August 2014], p. 6.

87'P|CASST" supranote 81, Article 3.

8PASO, Regional approach to aviation (WP/2Bjpranote 84, at Paragraph 2.2.
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The services provided by PASO are similar to those available anahe
ket from commercial companies such as Bureau Veritas, which specialise,
amongst other things, in assisting civil aviation autfesiaround the world in
running aircraft registries, performing oversight of aviation industaying of
inspectors and even drafting of regulations and procefiures.

Given the fact that PASO possesses international legal persangdiigit-
ly envisaged under its founding agreement, it would be peskiblits Member
States to delegate to PASO the exercise, in a legally bimdamer, of safety
oversight or regulatory tasks on their behalf. This is howeweérthe case and
PASO remains for the time being de facto and de lege their technicatadui
ly.%° In this capacity PASO provides technical advice, carries out inspeetiuh
submits reports to the requesting member authorities on a cost retasisy
Once recommendations proposed by PASO are agreed with a nationaitygutho
their implementation may also be monitored by PAS®he legal basis for the
services provided, in addition to the PASO founding treaty, sergice level
agreements concluded with Member Stéfes.

PASO Member States ‘retain at all times full responsibility forredtters
related to aviation safety and security in their respective territSfi@he conse-
quence of that approach is that PASO inspectors, when carryingeouigks on
behalf of Member States, are deemed to be officers of the natioiladviation
administration and have rights, privileges and responsibiliiietess favourable
than those granted to civil aviation officers of the State concéfned.

Although the technical advice and oversight services are provided by
PASO using the legal environment of the requesting State PASO Member
IStaé%E strive to harmonise their legislation using as a besisaw of New Zea-
and.

iii.  Practical aspects of implementation
Since its establishment, PASO has been experiencin%seriousltiﬁiﬁdn stabi-

lising its budget, and at one point was almost bankrugt. the end of 2011
PASO reported to ICAO that it was experiencing financial restrictidnsh:

8 Bureau Veritas, 'Civil Aviation Authority '
<http://www.bureauveritas.com/wps/wcm/connect/bwmfgroup/home/your-
industry/aerospace/civil-aviation-authority> [acses 13 August 2014].

%0 'PICASST" supranote 81, Article 4(2).

%1 Seiuli A.W. Tuala, 'Regional cooperation for thancement of safety oversight', ICAO
Symposium on Regional Safety Oversight Organizatidontréal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 12 August 2014].
92 'P|CASST',supranote 81, Article 1(i). See also: PASO Legal andhfécal Review Report,
supranote 86, at pp. 27-28.

93'P|CASST" supranote 81, Article 5(a).

% |bid. Article 8(2).

% |bid. Article 7(b).

% PASO, Regional approach to aviation (WP/28Bpranote 84, at Paragraph 2.6.

" Radio New Zealand International, 'Pacific Aviati®afety Office in financial strife’
<http://www.radionz.co.nz/international/pacific-n@{205665/pacific-aviation-safety-office-in-
financial-strife> [accessed 22 March 2014].
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[Ilmpact on the ability of some Member States tonptete annual pre-planned activity
and often results in States not completing the midage of recommended oversight ac-
tivity within their pre-planned work such as redaly training and education pro-

grammes?

In addition to inefficient funding mechanisifispne of the reasons for
these difficulties has been, as the Asian Development Bank hasiédeack of
a standardised regulatory framework in the PASO Member Stated) imhturn
increases the costs of the inspections and technical advices proyiga&6
As a result, at the end of 2013 a reform of the organisation washled with the
support of the international financial institutiof?s.

A report prepared by the World Bank in the second half of 201&sdiadt:

PASO has operated at an annual financial loss siadaception. Should PASO disap-
pear, or its operations further weaken, several Man$tates would confront significant
challenges in meeting national and internationglilgory obligations with practical and

affordable service alternatives in the short to ion@cterm?°?

The aforementioned World Bank report further observes that PASQindss
model:

[H]as not proven to be sustainable since: (i) coesthave not purchased the necessary
safety oversight services; (ii) there is a realperceived, lack of qualified technical spe-
cialists in PASO to perform the technical serviaecting demand; (iii) some countries
are in arrears on member subscription fees; andsdlaries and cost structures for PASO
exceeded incom¥?

Based on the above information concerning PASO, it can be cedcthdt the
key problem which has created such challenges is the fact that targsatgon
has not in fact been set up as a RASO type body, but rather asdepod safety
oversight services. These can also be affordably contracted fromatket or
from some of the mature civil aviation authorities in the regioithvinay have
spare technical capacity, such as the New Zealand or Australian. GAR&SO

% PASO, Regional approach to aviation (WP/28ipranote 84, at Paragraph 2.3.
% Seiuli A.W. Tuala, 'Establishment of a funding imacism to ensure the sustainability of an
RSOO', ICAO Symposium on Regional Safety Oversifgfanizations (Montréal, Canada, 2011),
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 14 August 2014].
190 Asian Development Bank PASO projestipranote 80.
101 \world Bank, 'Pacific Aviation Safety Office Reforproject No. P145057
<http://www.worldbank.org/projects/P145057/paciigiation-investment-program?lang=en>
[accessed 14 August 2014].
192\world Bank, 'Pacific Aviation Safety Office ReforRtoject’, Report No: PAD532, (2013),
<http://documents.worldbank.org/curated/en/2013/8846423/pacific-islands-pacific-aviation-
foaafety-office-reform-project> [accessed 14 Auguxt4y, p.2.

Ibid.
1941n 2010 the government of the Cook Islands repittat, although it recognises that the objec-
tive of PASO was to ‘provide in the long-term arpirovement in quality and extension of ser-
vices, at a lower total cost than is currently thbg the...industry and member governments’, it
believed that in practice ‘the contrary has ocalirrf€he Cook Islands government has further
underlined that it intends to rely on the servipesvided by the Civil Aviation Authority of New
Zealand. (Source: Pacific Islands Forum SecretdHatific Plan Annual Progress Report Annex’,
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will most probably have to reinvent itself in the futureianother type of a RA-
SO.

3.4.3.3 THE INTERSTATE AVIATION COMMITTEE

i. Legal basis and organisational set-up

IAC was established following the dissolution of the UnidnSoviet Socialist
Republics (USSR) on the basis of the Agreement on Civil kwiaand Airspace
Utilization which was signed at Minsk on 30 December 1991 (hafter the
‘Minsk Agreement’) and has been in force since that Yat&C has asui generis
legal and institutional set up which deserves a more detaikskmtation, not
least because in 2014 it was one of only three RASOs in thd wmbowered to
take legally binding decisions on behalf of its Member St&fes.

The Minsk Treaty describes IAC as an executive body of the Cdfancil
Aviation and Airspace Utilizatiof’ which in turn is an organ of the Common-
wealth of Independent States (CI&).IAC considers itself as an international
organisatiort®

The IAC has legal personality within the domestic legal ordershef t
Member States, which extends to all issues which are necessahe fpertor-
mance of its function§° The organisational structure of the IAC comprises eight
permanent commissions (Figure XII) which also ‘possess the riglatguoidical
person and independent budgéts.’

(2010), <http://www.forumsec.org/pages.cfm/newsrfmouments-publications/programme-
project-reports/pacific-plan-progress-reports.htfislccessed 14 August 2014], p. 55.

195 Agreement on Civil Aviation and Airspace Utilii *, Minsk, 30 December 1991, ICAO
Registration No. 3720. The original signatoriesh&f Minsk Agreement were the Russian Federa-
tion, the Republic of Armenia, Republic of Azerlaaij Republic of Belarus, Republic of Georgia,
Republic of Kazakhstan, Republic of Kyrgyzstan, &gz of Moldova, Republic of Tajikistan,
Republic of Uzbekistan, Turkmenistan and Ukraine.

1% The other two are EASA which is presented in Céiagt and ECCAA which is addressed
under Section 3.6 of this Chapter.

107 statute of the Council for Aviation and Airspddslization and the Statute of the Interstate
Aviation Committee’, 19 February 1992, ICAO Regitstn No. 3720, p. Article 1.3.

1% The Commonwealth of Independent States (CIS) istennational organization formed in
1991 by the Russian Federation and some other lieptitat were formerly part of the USSR.
Following the withdrawal of Georgia from the CISAngust 2009, it is now comprised of nine
Member States which are the Russian FederatiorRépeblics of Armenia, Azerbaijan, Belarus,
Kazakhstan, Kyrgyzstan, Moldova, Tajikistan and &kibtan. Ukraine and Turkmenistan do not
consider themselves as Member States of CIS.

191AC, 'The Role of a Regional International Civitiation Organization in Ensuring Flight
Safety', DGCA/06-IP/16, Directors General of Ciliation Conference on Global Strategy for
Aviation Safety (Montréal, Canada, 2006), at paapfrl.1.

M0 AC Statute'supranote 107, at Article 11.6.

" Ibid. at Article 111.13.
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Figure XII: Organisational structure of the Interstate Aviation Committee
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Source: Interstate Aviation Committee*?
ii.  Main safety functions

The Minsk Agreement sets out the general mandate of the IAC apdsitible
functions and responsibilities, however the precise competencesiéiChe the
territories of the contracting parties, including the delegation okexegcise of
safety functions and duties, are defined in specific agreements, or jsptmms
cluded between the IAC and the States concerned.

For example in the case of the Russian Federation this relapasstie-
fined in a protocol signed between the IAC and the Ministry rain3port in
2006 Under this protocol, IAC is responsible for developing rulegHerRus-
sian Federation in the areas of airworthiness of civil aircraft, certdicati inter-
national aerodromes and their equipment, impact of aircraft on the reme&nd
and investigation of aircraft accidents. Moreover, under the protdeolAC is
responsible for performing, on behalf of the Russian Federation, eaitifi of
aircraft and their components, approval of production organisatientfjcation
of international aerodromes and their equipment, and organisatiareaishtion
of the investigation of aircraft accidents occurring within the teyritd the Rus-
sian Federation or involving Russia as the ‘State of Design’, tage'8f the Op-
erator’ or the ‘State of Registry’ outside the Russian territory.

2| AC, 'Interstate Aviation Committee: presentatigpersonal archives of the author, 2004).

13 protocol No. 4/01-92 signed on 20 February 2006.
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- The role of IAC in aviation safety rulemaking

In accordance with its statute, IAC ‘shall issue inter-State regulaistruments
which shall be subject to mandatory compliance on the territory tfieaflound-
ing States...**

In practice the rule-making process within the IAC is based on dhle o¥
Commissions established in each relevant subject domain, that @mmission
for certification and aviation regulations - the Aviation Registex, Commission
for aerodrome and equipment certification, and the Commission foreatdid
vestigation. Draft regulations are submitted by the Commisdimrtke Council
for Aviation and Airspace Utilization for approval by consensus.

The regulations adopted by the Council for Aviation and Airspidea-
tion, although legally binding under the Minsk Agreement, atedirectly appli-
cable in the domestic legal orders of the IAC Member States andmbedjiven
such effect through enabling national legislation. For exammeRussian Feder-
ation has divided the responsibility for developing its asratsafety rules be-
tween the Ministry of Transport and the IAE, with the latter authorised by the
governmenit® to develop and amend aviation rules on behalf of the Russién F
eration, within the scope of the delegation protocol.

In addition to regulations, the IAC also issues detailed techrecaiire-
ments for the design and certification of aircraft and their comporentsell as
aerodrome and navigation equipment and facilities used in th& CIS.

- The role of IAC in aviation safety certification and oversight

Under the Minsk Agreement the IAC has competence to issue certifeades
other documents on behalf of its Member States. There is a twe [@tacess to
enable this. Firstly there needs to be an additional protocoludetbetween the

IAC and any of its Member State wishing to delegate certification etanpes.
Secondly enabling State legislation must be adopted to ireplethe delegation

into a national legal system. For example, in the Russian Fedtethad IAC was
given qual status as an authorised organ through the protmedluded with IAC

in 2006™® and corresponding Presidential Decrees and Governmental Resolu-
tions® Accordingly, IAC acts on behalf of the Russian Federation foessse-

lated to airworthiness, aerodromes, and environmental certificat@uading:

- certification of aircraft and their components (including aircraft noige ty
certification);

- approval of design and production organisations for aeronauticalgispdu

- certification of international aerodromes and their equipment;

4 AC Statute'supranote 107, Article 111.14.

115 Governmental Resolution No. 360 of 27 May 1998&/ufes that the rules of the Russian Fed-
eration that have been approved by the CouncAv¥@tion and Airspace Utilization are enacted
by the corresponding federal bodies.

116 Governmental Resolution No. 367 of 23 April 1994.

M7|AC, 'Asnanmonnsie [pasuna (Aviation Regulations)'
<http://lwww.mak.ru/russian/russian.html> [access@dugust 2014].

118 protocol No. 4/01-9%upranote 113.

119 presidential Decrees No. 439 of 5 May 1992 and99d.of 13 June 1996, as well Governmen-
tal Resolutions No. 367 of 23 April 1994, No. 3¥6&/d\pril 1995 and No. 1147 & September
1997.
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- accreditation of ‘certification centres’.

For those States which have delegated to IAC aircraft certification compe-
tences, IAC will also be acting as a technical agent under BASAsriing ar-
rangements concluded with third countries or foreign aviation ati#sdf’

- The role of IAC in air accident investigation

Under the Minsk Agreement, and the IAC Statute, the IAC can acetgadion
of State functions and duties related to aviation accident inaéstig:* A num-
ber of Contracting Parties to the Minsk Agreement, includingrilesian Federa-
tion and Belarus have taken advantage of this possiiflishe legal modalities
for the exercise of such delegations are presented in detail in Sad&idealing
with RAIOs.

iii.  Practical aspects of implementation

Originally twelve States signed the Minsk Agreement, but tadayevel of par-
ticipation of the original signatories in IAC varies. For exbgince the estab-
lishment of IAC in 1991, countries such as Geotgialoldova?® and Ukrainé&®
have concluded, or are in the course of negotiations, of aviation agrt=ewith
the EU. These agreements provide or will provide for the participafitme civil
aviation authorities of these countries, to various degreese iwahk of EASA.
In practice today the Russian Federation, in whose territory IA@$hhsadquar-
ters, is the most closely associated Member State of this RAGOafregulatory
point of view!?®

120 See Section 5.5 of Chapter 5 for discussion almbernational activities of IAC and other RA-
SOs.

121 'Minsk Agreement'supranote 105, Article 7(e); 'IAC Statutesupranote 107, Article 11.5(e);
IAC presentation (20043upranote 112.

122 For Belarus see for example report issued by IA€the competent investigating authority,
concerning the accident of BAe-125-800B, registratiumber RA-02807, which occurred on 26
October 2009 in the proximity of the Minsk airport.

123:Common Aviation Area Agreement between the Eusopgnion and its Member States and
Georgia', 2 December 2010, (OJ L 321, 20.11.2012).

124:*Common Aviation Area Agreement between the Eusiopgnion and its Member States and
the Republic of Moldova', 26 June 2012, (OJ L Z8210.2012).

125EC, 'EU and Ukraine skies to join forces', Predsase IP/13/1181, (2013).

126 Conclusion reached based on the review of the IC/SSDAP reports for the signatories of the
Minsk Agreement, as well as experiences of theautiho was responsible in EASA for interna-
tional cooperation with a number of IAC Member 8tatncluding Ukraine, Moldova and Geor-

gia.
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3.4.3.4 THE BANJUL ACCORD GROUP AVIATION SAFETY
OVERSIGHT ORGANISATION

i. Legal basis and organisational set-up

BAGASOO was established by seven West African Stdtes the basis of an
international agreement signed on 30 June 2808ithin the broader framework
of the Banjul Accord Group (BAG) Agreemélt. Its predecessor was the
COSCAP-BAG - a technical cooperation project established by I©AgDhance
the safety oversight capabilities of the BAG State8AGASOO is one of the
RSOOs which evolved from a COSCAP project (see Table 1V).

Its founding agreement establishes BAGASOO as a self-accounsititg in
tution of the BAG. This in practice means that the BAG Cdwf Ministers and
BAG Secretariat are involved in the review of the annual financialuatsmf
BAGASOO™! through an audit, and facilitate dispute settlement procederes b
tween the BAGASOO Member Staté8At the same time, the Director Generals
of the seven BAGASOO Member States, together with the Execuireetdr of
BAGASOO constitute the governing Board of Directors which resiewd ap-
proves the budget of this RSG.

BAGASOO has legal personality under its founding agreeffiérits
headquarters is located in Abuja, Nigeria.

ii.  Main safety functions

BAGASOO became operational in July 20f0Under its founding agreement, the
key objective of this RASO is the:

Promotion of the safe and efficient use and devetg of civil aviation, and the provi-
sion of assistance to States for meeting theitysafeersight obligations and responsibili-
ties under the Chicago Convention and its relagéetg Annexes®

27 Republic of Cape Verde, the Republic of Gambia,Rlepublic of Ghana, the Republic of
Guinea, the Republic of Liberia, the Federal Rejgutdl Nigeria, and the Republic of Sierra Leo-
ne.

128'Banjul Accord Group Aviation Safety Oversight @nisation Agreement', Montreal, 30 June
2009 ICAO Registration No. 5462. The BAGASOO agrephentered into force upon signature.
129:Agreement for the establishment of the BanjulgkdcGroup’, Banjul, 29 January 2004, ICAO
Registration No. 5455. The main objective of the@®Agreement is to accelerate the implementa-
tion of the Yamoussoukro Declaration and the Yarsoukro Decision which aim at the liberaliza-
tion of air transport in Africa. For further detaibn the BAG Agreement see: Schlumbergapra
note 37 in Ch.1, at pp. 82-86.

130 Emmanuel Akatue, 'Institutionalization of the Rdrccord Group Safety Oversight
Organization', RASG-AFI/1 - IP/7, (First meetingtbé Africa - Indian Ocean Regional Aviation
Safety Group, RASG-AFI/1, 2012).

1S BAGASOO Agreementsupranote 128, Article 15(6).

132 hid. Article 18.

33BAGASOO official, 'Interview No 6', (2014).

134 BAGASOO Agreementsupranote 128, Article 2.2.

135 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)Zsupranote 130, at Paragraph 5.

138 'BAGASOO Agreementsupranote 128, Article 4(1).
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BAGASOO'’s founding agreement does not specify tbmains of aviation
safety for which it is competent which means tigpriactice it can develop coopera-
tion in any of the areas covered by ICAO Annexas2013 its activities coveredtie
areas of personnel licensing, airworthiness, flight operationseandrames, with
the intention to extend its scope in the future to security @il &’

BAGASOO'’s functions are relatively broad and include development of
harmonised safety requirements, procedures and manuals for adoptiasseand
the Member States, providing support to certification and swsme#, develop-
ment and implementation of training programs and other. BAGAS@®also
evaluate the safety oversight capabilities of its Member Statesedmadvtih the
implementation of USOAP corrective action plans, as well as accepttietegf
certification and surveillance task®.

In the area of rulemaking, BAGASOO prepares regulations, guidance ma-
terial, policies and procedures and submits them for adoption ssdyw the
Member States. The regulations are not directly applicable and néedtitans-
posed into the national legal systelfisThe objective of BAGASOO is to ensure
a harmonised regulatory environment in line with the ICAO SARPs.

As far as implementation of legislation is concerned, BAGASOE€> amt
enjoy delegated executive powers directly under its founding agreermmev-
er, in accordance with its Article 5, BAGASOOQO can accept delegatioartfica-
tion and surveillance functions when so requested by a Memder. 8t the time
of writing this study in 2014 BAGASOO had not concludety such delegation
agreement$* In addition the BAGASOO is mandated to partake, with respect to
all its Member States, and irrespective of the status of their safetsigivt capa-
bility, in all initial certification exercises ‘for the purpose of mitoring and ensur-
ing the uniform application of common standards within the BAB-Region**?

So far BAGASOO focused primarily on human capacity buildingluid-
ing in particular the development of qualifications and trainingvidtan safety
inspectors in the region. It has also been developing aviation satyight da-
tabases, participating in the AFI-CIS, and conducting vigittss Member States in
order to carry out gapnalysis and subsequently assist Member Stateddiressing
identified deficiencies™

13" BAGASOO, 'Revised Brochure'
<http://www.bagasoo.org/en/images/docs/downloadsiba@o_brochure_revised.pdf> [accessed 10
August 2014].

138'BAGASOO Agreementsupranote 128, Article 5. For a more detailed overvighBA-
GASOQO'’s work see: Institutionalization of BAGASORASG-AFI/1 - IP/7)supranote 130.

139 BAGASOO Agreementsupranote 128, Article 8(f)-(g).

140 bid. Article 14(b).

141 )nterview No 6', (2014)%upranote 133.

142:BAGASOO Agreementsupranote 128, Article 5(f).

143 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)7supranote 130, at Paragraph 7.2. See
also: The Aviation & Allied Business Journal (1220@12), 'BAGASOOQ: Future Regional Safety
Pivot’, Interview with Mr Emmanuel Akatue, ExecwtiDirector of the BAGASOO'
<http://www.aviationbusinessjournal.aero/2012/1agasoo-future-regional-safety-pivot.aspx>
[accessed 23 July 2014].
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iii.  Practical aspects of implementation

BAGASOO has limited personnel and, at the moment of writifg study, did
not expect to develop the capacity to act as a fully-fledged civatiami authori-
ty.!** Instead it intended to rely on inspectors from the region thraugo-
operative inspectorate scheme, similar to the one established by@Q\&QApre-
sented under Section 3.4.1.2. BAGASOO expects that the evatoe inspec-
torate scheme will enable it to maintain staffing levels thitamsure the effec-
tiveness of its work programmes whilst, at the same time, signtfy reduce
operational cost'®

Since its establishment in 2010 BAGASOO has experienced financial
challenges. This is because although the BAGASOO founding agnéemvis-
ages that BAGASOQO is to be principally financed through a Pass&egvice
Charge to be collected from its Member States, as well as revenuesglérom
BAGASOO'’s operational activities, in practice this scheme hasmuoked as
planned, primarily because of Member States’ different charging policiésh
proved difficult to harmonis&® BAGASOO had therefore to resort to sharing the
budget amongst its Member States on a pro rata basis, but it@@dy some
States have actually been contributing fully to the butfdest the beginning of
2014 BAGASOO was considering reverting back to the implementati a Pas-
senger Service Charge instead of relying on State contribdtfons.

Overall BAGASOO can be characterised as a RSOO with mainly expert
advisory, consultancy and technical support functions, buthwfrom a legal
point of view also has the necessary mandate to exercise safety ovemght
tions on behalf of its Member States. It remains to be seen toextett this
mandate will actually be used in practice in the future.

3.4.4 RASO (TYPE II): ASUPRANATIONAL AVIATION SAFETY
AGENCY

The second type of RASOs is a supranational aviation safety agemoynpari-

son with the previous category, the main feature of this typbaisit evolves
within the broader institutional and legal framework of a R -rom a policy
point of view this means that a RASO is used by the REI® d@sahnical arm for
the implementation of a single regional air transport market.

The extent to which a RASO can rely on the REIO’s institutidrsahe-
work and legislation is directly proportional to the level aégration of the latter.
If a REIO has truly supranational character and can adopt throuigistitations
legally binding legislation, this legislation will alsind the RASO and will form

144 BAGASOO Brochuresupranote 137. Also confirmed through: 'Interview Np(@014),supra
note 133.

145 BAGASOO, 'Framework of the Banjul Accord Group &ibn Safety Oversight Organization
(BAGASOO) and The Banjul Accord Group Accident Iatigation Agency (BAGAIA)', C-
WP/13396, (187th session of the ICAO Council, 200&)Paragraph 1.4.

146 BAGASOO: Future Regional Safety Pivot’, Interviesith Mr Emmanuel Akatue, Executive
Director of the BAGASOOsupranote 140. Also confirmed through: 'Interview Np(@014),
supranote 133.

147 |nstitutionalization of BAGASOO (RASG-AFI/1 - IP)7supranote 130, at Paragraph 6.1.
148 1nterview No 6', (2014)%upranote 133.

149 For examples of REIQsupranote 61.
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the foundation of a single regional safety system. This is fample the case
with the EU and EASA, which is currently the most prominermingxle of a su-
pranational aviation safety agency and will be subject to a def@iésdntation
and analysis in the following chapter. A similar relationskifpeing developed
between the Organisation of the Eastern Caribbean States (OECSkd&@-th
CAA, which is addressed in Section 3.6 of this chapter.

If the level of the integration of a REIO is less deep, a RA&D be rely-
ing on the former to a lesser extent, as is the case with tI®SOA presented
below. By mid-2014 there have still been very few truly sugranal aviation
safety agencies, but it can be expected that additional ones we#itdgished, in
particular in Africa, where some of the RECs have legislative competances
envisage establishing RASOs. This is the case for exampledUEROA which,
as discussed under Section 3.4.1.1, is planning to estaislisivn RASO type
body.

3.4.4.1 EAST AFRICAN COMMUNITY CIVIL AVIATION SAFETY AND
SECURITY OVERSIGHT AGENCY

i. Legal basis and organisational set-up

CASSOA was established in 2007 as a self-accounting institaf the EAC. Its
legal basis is a protocol signed by the three founding Steesly Kenya, Tan-
zania and Uganda on "1@pril 2007,"° and adopted under Article 92 of the EAC
Treaty on 18 June 2007 (hereinafter the ‘CASSOA protocdt’) Subsequently
two more States, Rwanda and Burundi, have joined the EAC exainte parties
to the CASSOA protocdf? CASSOA is therefore a specialised institution of the
EAC responsible for aviation safety and security.

Although CASSOA is an institution of the EAC, in practiteelies to a
small extent on the EAC institutional framework. With the excepdf the privi-
leges and immunities which CASSOA derives from the EAC Treaty,the EAC
Court of Justice, which is the designated forum for dispute rasolunder the
CASSOA protocol, CASSOA works largely independently. For exemthe
rules, procedures and manuals are developed by CASSOA Technical €ommi
tee(s) and following their endorsement by CASSOA's Board of Direcpues,
sented to the Member States for enactment in their national {egeirs->

150'protocol on the establishment of the East Afri€ammunity Civil Aviation Safety and

Security Oversight Agency’, signed on 18 April 2G¥ approved during the 5th Extraordinary
Summit of EAC Heads of State held in Kampala, Ugamid 18th June 2007',
<http://www.cassoa.org/docs/Documents/protocol.gdteessed 10 August 2014].

151 Article 92 of the EAC Treaty requires, among othénat the EAC partner States harmonise
their policies, rules and regulations on civil diia in order to promote the development of a safe,
reliable, efficient and economically viable airrtsport system in the region in compliance with the
international standards.

152 Treaties of Accession of the Republic of Rwanda Barundi to the East African Community,
both signed on 18 June 2007 are available at
<http://lwww.eac.int/legal/index.php?option=com_dae®Itemid=28> [accessed 10 August
2014].

153 CASSOA Protocolsupranote 150, Article 7(d)-(e).

97



CASSOA has legal personality Its headquarters is based in Entebbe,
Uganda>®

ii. Main safety functions

Under its founding protocol, the mandate of CASSOA covers dattion safety
and security oversight, without however distig%uishing further specific do-
mains of aviation safety for which it is competetit.In practice it has been sup-
porting its Member States in the areas of flight safety standadisding air op-
erations, airworthiness and crew licensing, as well as aerodroma&nd’

The primary role of CASSOA is to assist the EAC Member Statewest-
ing their safety and security oversight obligations under the @hi€onvention
and its Annexes, as well as to provide a forum and structutisdass, plan and
implement common measures for the enhancement of safety and secuniy of ci
aviation™® From a legal point of view the structure and contents of the OASS
protocol is similar to the BAGASOO founding agreement, &ithajor difference
that CASSOA's mandate also covers security issues.

In contrast to BAGASOO, the CASSOA currently does not have ra ma
date to accept delegation of safety oversight functions from its EeStates.
For the time being CASSOA performs mainly advisory and suppadtions.
Since its establishment it has been focusing primarily on hasat@n of regula-
tions and procedures, providing assistance to States in rgammimpliance with
ICAO SARPSs' provision of training to national inspectors, exchange of safety
information and implementation of operational projects, such amemoa exam-
ination scheme for aviation personnel or EAC centre for aviatiedigime®° It
has also established — with mixed results - a system for the gludraviation
safety inspectort*

iii. Practical aspects of implementation

Similar to BAGASOO, CASSOA has been facing challenges in respeits to
funding. The CASSOA protocol envisages various sources ofrignificluding a

%% |pid. Article 3.

1% CASSOA, 'Regional cooperation for the enhanceroksafety oversight: obstacles and lessons
learnt’, ACAC/ICAO Seminar/Workshop on Regionale®afOversight Programmes, (Rabat,
Morocco, 2012).

156 CASSOA Protocolsupranote 150, Article 2.

157 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

%8 CASSOA Protocolsupranote 150, Article 4(c). For a more detailed ovewiof CASSOAs
activities see: Regional cooperation for the enbarent of safety oversight: obstacles and lessons
learnt,supranote 155; and: CASSOA, 'Safety Initiatives and iBeal Organizations in the AFI
Region', RASG-AFI/1 — IP/8, (First meeting of th&iéa Indian Ocean Regional Aviation Safety
Group, 2012).

1%9With some success, as for example Rwanda was ein\2012 from the ICAO list of States
with ‘Significant Safety Concerns’. See: Regionabperation for the enhancement of safety
oversight: obstacles and lessons leampranote 155.

180 safety Initiatives and Regional Organizationshie AFI Regionsupranote 158, at Paragraph

3.

181 |pid.
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fees and charges scheme and sources provided by #/Cpractice the organi-
sation is largely dependent on the funding from its Member Statieich have
their own priorities and whose contributions proved to be un&idris has re-
sulted in difficulties in attracting and retaining sufficient toem of qualified

technical personnel, in particular pildfs.

Another challenge has been the difficulty in implementing an effecti
scheme for the sharing of inspector resources amongst the Member States du
‘relatively few qualified and skilled inspectors within the regiti CASSOA has
also highlighted resistance from civil aviation authorities basegerceptions of
competition for safety oversight responsibilities, differences ial lB|gmeworks,
drafting principles and regulatory promulgation procedures of MembearsStd
some of the problems in discharging its mandte.

It is the objective of CASSOA to evolve in the future into aFRAwith
some of the safety and security oversight competences formally delegétbg
the Member States. To this end an organisational developmenrtgsdareen pre-
pared'®” and expert assistance sought from ICAO as to how such a future man-
date might best be structurfd.However, as CASSOA is an institution of the
EAC, such evolution would ultimately depend on the degis&ken at the EAC
level and would require a change to the CASSOA protocol. Titisrn may de-
pend on the future integration path of the EART.

3.5 REGIONAL ACCIDENT INVESTIGATION ORGANISATIONS
3.5.1 INTRODUCTION

Beyond regulation and oversight of civil aviation, which isdbenain of RSOOs
dealt with in the previous section, civil aviation accidenestigatiori’®is also an
area where regional cooperation can bring regulatory efficiencies and eesnomi
of scale. This study would therefore not be complete without refferring to
RAIOs, which, although not yet as numerous as RSOOs, havéedsogaining
increasing attention in recent years.
Today commercial aviation is overall a very safe sector of transtbrt w

fatal accidents occurring rarely as Chapter 1 demonstrated. This meanaitirat m

162 CASSOA Protocolsupranote 150, Article 15.

163 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

%% |bid.

185 safety Initiatives and Regional Organizationshie AFl Regionsupranote 158, at Paragraph
3.2.

166 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155.

167 CASSOA, 'Organisational Development Plan 2010/014215'
<http://www.cassoa.org/docs/Approved%20CASSOA%2@@isation%20Evolution%20Plan%?2
OR2.pdf> [accessed 10 August 2014].

%CAQ, 'Cooperation with Regional Organizations &wetjional Civil Aviation Bodies', C-
WP/13885, (197th session of the ICAO Council, 201&)Paragraph 8.1.

189 safety Initiatives and Regional Organizationshie AFl Regionsupranote 158, at Paragraphs
2.1.4and 5.1.

170 according to Annex 13 to the Chicago Conventiotat&s have an obligation to ensure the
investigation of both accidents and serious act&gldris section, for the sake of brevity, will
refer only to accident investigation and accidemestigation bodies or authorities.
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taining a permanent accident investigation authority with qual#fiatf and ade-
quate facilities can be costly even for wealthy regions. When(f,28e Europe-
an Commission presented its proposal for a new EU regulatiair accident
investigations, it highlighted, as one of the drivers fomit$ative ‘lack of a uni-
form investigating capacity in the E&™ and underlined that ‘especially for
smaller Member States it is difficult to mobilise the necessary éspdar more
complex investigations and to be on par with large manufacturesecators®’2
and that ‘in practice, only Member States with big manufacturidgstry can
jgst;fyl?gudgets necessary to maintain a properly staffed and equjpptubri-
ties].’

The difficulties that States in general experience in meetingldwgit ob-
ligations related to aviation accident investigations are bestréited with the
ICAO USOAP results. According to 2014 ICAO data concerningetiel of ef-
fectiveness of safety oversight systems, accident investigatian &rea where
overall the States’ capabilitiese the weakestyith the level of effective imple-
mentation at only 500}554

States can try to mitigate these difficulties through various saddms can
include technical activities such as joint planning and conduttiming for in-
vestigators, or provision of assistance within the framework of &plarinves-
tigation. It may also entail formalisation of cooperation by medmeemoranda
of understanding, letters of intent or international agreements. To& ROAC
Code of Conduct on Co-operation can be given as an example oflagadly
binding arrangement providing a convenient framework for co-operatitsideu
the context of a specific investigatidft. The ECAC Code of Conduct addresses
issues such as: collaboration during an investigation, managemesgources,
exchange of information and training activities.

States can also establish multimodal investigating agéfftasjoint civ-
il-military*’” aviation accident investigation bodies, in order to reduce this,co
and provide for efficiencies deriving from aggregation of knowledge apdriex
ence related to investigation of transport accidents.

In order to help States in meeting their accident investigatidigations
ICAO started to promote the RAIO concept. This idea was formaitgdanced
into the ICAO regulatory framework in 2010 with the adoption oharendment
to Annex 13 envisaging the possibility of delegation g&stigations to RAIOSs:

1 EC, 'Impact Assessment accompanying the propdshédEuropean Commission for a
Regulation of the European Parliament and of thenCibon investigation and prevention of
accidents and incidents in civil aviation', COM(20611 final, (Brussels, 2009), p. 14.

72 bid. at p. 15.

173 bid.

174 Regional Performance Dashboarsispranote 15 in Ch.1.

S ECAC, 'Code of Conduct on co-operation in thedfied civil aviation accident/incident
investigation' <https://www.ecac-
ceac.org//publications_events_news/ecac_documedescof_conduct> [accessed 7 August
2014].

178 Multimodal boards operate for example in the Neémels, Bulgaria, Latvia and Sweden

Y7 1n Sweden for example, the Swedish Accident Irigatibn Board, which is a multimodal safe-
ty board reporting to the Ministry of Defence, ésponsible for investigating accidents involving
not only civil but also military aircraft, includinSwedish military aircraft subject to an accident
abroad unless stipulated otherwise in internatiagabements. See: Piotr Kasprzyk, ‘Legal
Ramifications of the Investigations of the 2010i$toPresident’s Aircraft Accident’, ASB6
(2011), p. 214.
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The State of Occurrence shall institute an invasiig into the circumstances of the ac-
cident and be responsible for the conduct of thvestigation, but it may delegate the
whole or any part of the conducting of such inyggion to another State or a regional
accident investigation organization by mutual agement and conseht

The concept of a RAIO is not a new one. In Commonwealth of the Ind
pendent States, the IAC, in addition to being a RSOO apreasnted in the pre-
vious section, also acts as a RAIO. Overall however, and in conitrafe
RSOOs, the practical application of the RAIO concept has sceeéar tather lim-
ited. Until 2014, in addition to the IAC, only one otlseich organisation had been
established — the Banjul Accord Group Accident Investigation égen
(BAGAIA). ' In 2010, the EU established the European Network of Civd-Av
tion Safety Investigation Authorities (ENCASIA), but this ongation has only a
supporting and coordinating role, and does not conduct inaéstig on behalf of
EU Member State¥° ENCASIA can be at best qualified as a pre-RAIO.

According to ICAO the key benefits of a RAIO are to:

- Eliminate duplication of efforts by pooling human, technical financial
resources;

- Achieve economies of scale leading to effectiveness and efficiency,

- Demonstrate, as a responsible regional organisation, improvedakgion
solidarity;

- Enable investigators in the region to gain experience more quickly,

- Facilitate the recruitment and retainment of investigators by States;

- Help achieve the independence of investigati8hs.

The ICAO RSOO Symposium of 2011 similarly concluded tharéhare
benefits to be derived from the establishment of Regional Accideninaitnt
Investigation Organizations (RAIOs) and from close collaborationcanddina-
tion between RSOOs and RAICE?

In the context of aviation accident investigations, the iskae must be
particularly underlined, and which is fully applicable to a RAI®the require-
ment of independence and separation of the accident investigataesgrdnder
Annex 13, the sole objective of the investigation of an accidemtcident is the
prevention of accidents and incidents. It is not the purposieiofictivity to ap-
portion blame or liability®® There are a number of consequences of this basic

178 Annex 13 to the Chicago Convention, at Paragréphsnd 5.1.2.

19 'Banjul Accord Group Accident Investigation Agerfagreement’, Montreal, 30 June 2009,
ICAO Registration No. 5463. The Member States of WA are: Republic of Cape Verde, the
Republic of Gambia, the Republic of Ghana, the Répwf Guinea, the Republic of Liberia, the
Federal Republic of Nigeria, and the Republic @i Leone

180 EyY, 'Regulation (EU) No 996/2010 of the Europeari@ment and of the Council of 20
October 2010 on the investigation and preventioacsfdents and incidents in civil aviation and
repealing Directive 94/56/EC', (OJ L 295, 12.11@0Article 7.

181 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 2.2.

182 Outcomes of the Symposium on Regional Safety Gyler©rganisations (oral report to ICAO
Council),supranote 4 in Ch.1.

183 Annex 13 to the Chicago Convention, at Paragraph 3
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requirement at the legal, as well as operational and organisageeh, lincluding
that:

- The accident investigation authority shall have independencee incth-
duct of the investigation and have unrestricted authority oveoitduct;

- Air accident investigations shall be separate from any judicial omasim
trative proceedings to apportion blame or liability;

- Air accident investigations shouifdhve unrestricted access to all evidential
material without delay and are not impededdulyninistrative or judicial
investigations or proceedind¥’

Similar to accident investigation authorities at national levBRIABD must
be independent in its actions, impartial and be perceived as Atmbrding to
ICAO guidelines on RAIOs, ‘it should be established in suctag that it can
withstand political or other interference or presstife.’

Today an aviation accident, especially in commercial air transpoarely
a mono-national event, and almost routinely multiple Statésbeiinvolved in
the investigation either as a result of their technical interesttjttas a ‘State of
Registry’, ‘State of the Operator’, ‘State of Manufacture’, ‘State of Dé&sigrby
being a State whose citizens were injured or killed in the accitfeRtess and
politicians from the victims’ countries, as well as the familied relatives, will
also routinely follow the investigation and may try to exert sues on the inves-
tigators or prematurely speculate about the probable cat®e(s).

In this complex environment, establishing a RAIO can be beneficial from
the perspective of strengthening independence of safety investigasmes;ally
in States which do not have resources necessary to organise acuidstigjation
individually at national level. In such cases, a technically coamp&AIO would
represent a strong counterpart to regulators and would be morettikeyve re-
sources adequate to be on a par with manufacturers and airlines.

In addition, in the case of States which already have indepeadeident
investigation authorities, regional cooperation can offer benefitael&EU, one of
the reasons behind the 2010 establishment of ENCASIA (see S8d&i@r8 be-

184 For an overview of legal aspects of the indepeoeer air accident investigations see: Paul S.
Dempsey, 'Independence of Aviation Safety InveitgaAuthorities: Keeping the Foxes from the
Henhouse', JALC?5 (2010).

185|CAO Doc. 9946supranote 3 in Ch.1, at Forward.

18 Under ICAO Annex 13, Standard 5.27, the rightthefState which has a special interest in an
accident by virtue of fatalities or serious inj&ri® its citizens are formally more limited comghre
to the rights of States which have a technicak@stein the investigation, and which are entitied t
appoint an accredited representative. However thereases where the interest of the State repre-
senting the fatally injured passengers will betsong that this State may even take over the re-
sponsibility for the conduct of the investigatiaipon delegation by the State of occurrence. This
has been the case with the shooting down of theydan flight MH17 over Ukraine on 17 July
2014, and where Ukraine, as the ‘State of Occug’edelegated the conduct of the investigation
to the Netherlands, as the State which represhéechajority of the fatally injured passengers on
that flight. For further details on this case deetch Safety Board, 'Dutch Safety Board heads
investigation: investigation effort in full swinglack boxes currently being read out', Press
Release, (2014).

187 For a very good analysis of the general publicjimand policy makers’ reactions to aviation
accidents (case studies from the US), see: Rog&udlhb and David M. Primo, The plane truth:
Airline crashes, the media and transportation gp(2003).
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low) was to ‘improve the quality of investigations conducted#fety investiga-
tion authorities and to strengthen their independetite.’

According to IAC, it is also ‘much easier to prevent conflicténtérests
within the framework of regional organizations, as such an argtomn will, in a
significant number of cases, present [sic] several States, whiclmakk interac-
tion as well as information exchange and publicity easiér’.

3.5.2 ESTABLISHING A RAIO LEGAL FRAMEWORK: CURRENT
EXAMPLES AND PRACTICE

According to ICAO, the most important consideration in settipg RAIO is that

it be established ‘on a legal basis that clearly indicates itd #gnding and the
level of its responsibility within Member Statgg(”.ln 2014 there were two main
types of RAIO in operation:

- With the competence to conduct the safety investigations on luéliizlf
Member States; and
- Having a mainly coordinating and supporting role.

These are also the two types distinguished by ICAO in itKORAanual as
‘basic’ and ‘complex*™*

- In abasic set-upthe national accident and incident investigation authority
retains full responsibility for investigation activities within Member
State, while RAIO develops and provides common regulatioriiqso
and procedures for accident and incident investigation, provides duersig
of the implementation of such requirements, as well as advice, gaidan
and assistance to Member States;

- In a morecomplex set-upthe national accident investigation authorities
may delegate the whole or part of their functions and resporisibition-
cerning accident and incident investigation to a RAIO, which cordnet
vestigations on behalf of Member States.

The ICAO classification of RAIOs into basic and complex, broadlyecorr
sponds to the classification into pre-RASOs and RASOs whiash proposed in
Section 3.4.

The first type of RAIO is currently represented by ENCASIA in thé E
The second type is represented by IAC and BAGAIA. Some other magees-
tablish RAIOs are under consideration in different parts of the wiadtliding in
the Gulf Regiof’? and Central Americ&? but by mid-2014 had not yet material-
ised.

188 Regulation (EU) No 996/2016upranote 180, Article 7.

189 | AC, 'Regional Organizations in Accident and Irasitl Investigations', AIG/08-WP/22, (ICAO
Accident Investigation and Prevention (AIG) Divisa Meeting, 2008), at Paragraph 2.3.5.
190 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.4.2.

91 |bid. at Paragraph 3.10.1.3.

192|n addition to RAIOs which are envisaged in Afiea presented under Section 3.3.1.1 of
Chapter 3, a RAIO is also being considered by thl Begion. For more details see: UAE
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The key implication of the above distinction is that, if theedation of the
conduct of investigations is envisaged, it implies the gngrdf a legal personali-
ty to a RAIO. This is because, as will be demonstrated int€tseag and 6, the
carrying out by a RASO on behalf of its Member States of thetiims and du-
ties envisaged under the Chicago Convention presupposes theshsiahti of a
relationship of an international agency between the RASGOtaidiember States.
In such cases, the founding document of a RAIO will have to betamational
agreement or a binding supranational legal framework.

Even if States do not delegate the conduct of investigatmms RAIO,
they may decide to adopt common accident investigation regulatiithsa view
to ensuring uniform implementation of relevant Annex 13 SARRs.EU regula-
tion on air accident investigations can be given as an exampleSueteregional-
ly adopted legislation also offers an opportunity to orgarossesof the Annex 13
obligations in a collective manner. A good example in that respéoe European
Database of Safety Recommendatiotisvianaged by the European Commission
with the support of ENCASIA, the database constitutes a sieglasitory of all
the safety recommendations issued or received by the EU accident imtestig
authorities according to Annex 13. It allows information to bgregated at the
regional level with a view to identifying recommendations tFEide concern,
or specific safety patterns emerging from the data which may not atkebe
visible 1%

It is advisable that where States delegate the conduct of investigati a
RAIO, the investigations are based on common regional regulatiolisies and
procedures. Uniform regulatory framework is easier to apply from the pevepect
of a RAIO than a patchwork of national regulations. This mayelvewnot al-
ways be possible. For example in the case of interactions bethe&AtO and
local police and judiciary officers, the RAIO will have to abidesbyne, if not all,
local regulations.

In addition, the ‘State of Occurrence’ may not always be able toateleg
all of its responsibilities to a RAIO. For example the initedponse responsibili-
ties, such as ensuring the security of the accident site and protefcégience,
will have to be undertaken by the ‘State of Occurrence’, pendiigalaof the
RAIO investigation team and assumption of responsibilityHeritvestigation by
the RAIO!®

The founding document of a RAIO should ensure its independenice fr
any other organisation whose interests or tasks may be in cavifticthe objec-
tive of air accident investigations, and in particular the natigivil aviation au-
thorities or a RSOO if it has also been established. AccordiigA® such sepa-
ration should be achieved as a minimum at a functional 1&V#l. the EU, the

General Civil Aviation Authority, ‘Regional Accidemvestigation Organization', ACAC/ICAO
Seminar/Workshop on Regional Safety Oversight Riognes (Rabat, Morocco, 2012),

193 F| salvador, 'Establishment of a central amerazgident and incident investigation
organization', A38-WP/232, (38th ICAO Assembly, 3p1

19 Regulation (EU) No 996/2018upranote 180, Article 18.

19 European Network of Civil Aviation Safety Invesitipn Authorities (ENCASIA), ‘Annual
Report', (2013),
<http://ec.europa.eu/transport/modes/air/safetiydact_investigation/authorities_en.htm>
[accessed 30 March 2014].

19 1CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.

197 |bid.at Paragraph 2.4.9.
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members of ENCASIA - even though this organisation does naluctinvesti-
gations - are legally prohibited to ‘accept instructions from anylydugh could
affect the independent status of safety investigatitfis.’

The fact that a RAIO needs to meet the requirements of independence,
does not mean that it should not be administratively sugehand accountable to
governments of its Member States, or their supranational representativels-
tion to sound financial management, good administrative practices proper
implementation of policies, working methods, and regulatibnfact, in the case
of RAIOs which conduct safety investigations on behalf of thmber States,
such supervision and accountability is necessary, given the fadtsthdeémber
States will continue to be ultimately responsible for ensuringptiance with
their obligations under the Chicago Convention. The quesfiG®ASO oversight
by its Member States will be further discussed in Chapter 6.

Where a RAIO may offer particular advantages is in the area of the protec-
tion of safety information coming from the accident investigatimcess or ac-
quired under safety data collection and processing systems. If a RAdSab-
lished in the form of an international organisation or supiamatagency, its sta-
tus — through the immunities and privileges granted by the Me®Btates — may
offer enhanced protection to the safety information it collects. Fongeain the
EU, the protocol on privileges and immunities attached to théoknding trea-
ties and which ensures the inviolability of EU’s archives, aspto EU agen-
cies!®® Such protection should be balanced by ‘access to information'atlies
ing the release of information to the public if it does jeopardise the ability of
the RAIO to gather such information in the futéte.

In assessing the feasibility of a RAIO, practical aspects of ratitimal
cooperation such as language issues and knowledge of local cangessshould
also be taken into account. RAIO inspectors will need torbthe groundo in-
terview the witnesses, or to interact with the local police. Thilyalgo need
rights, recognised and enforced by all the RAIO Member States adhalkeces-
sary measures to ensure the effective conduct of the investigatiormapifm-
clude the right to have access to the site of the accident, aincedkage and
flight recorders, to call and examine/interview witnesses, requestdtieahex-
amination of the pilots, or to require the conduct of autopsy edion of the
bodies of the fatally injured persons.

At the national level, experience shows that in some couftfidse rights
of the air safety investigators can be in conflict with correspongliivijjeges of
the justice authorities and police conducting a parallel investigalios is a le-
gally complex issue, and ICAQO advises States to use a coinbidtiegislation,

198 Regulation (EU) No 996/2018upranote 180, Article 7(5).

199 For example Article 30 of Regulation (EU) No 21838, supranote 81 in Ch.2, confirms that
the ‘Protocol on the Privileges and Immunitieshed European Union’ applies to EASA.

200 the EU the information held by ENCASIA or EAS#without prejudice to: EU, 'Regulation
(EC) No 1049/2001 of the European Parliament artiefCouncil of 30 May 2001 regarding
public access to European Parliament, Council amdr@ission documents', (OJ L 145,
31.5.2001).

291 France and ltaly are often given as examplesignréispect; See: EC Impact Assessment
COM(2009) 611 finalsupranote 171, at pp. 18-19. For an overview of thgexitof criminaliza-
tion of aviation accidents see also: Sofia MicldediMateou and Andreas Mateou, Flying in the
Face of Criminalization: The Safety ImplicationsRybsecuting Aviation Professionals for
Accidents, (2010).
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protocols or agreements between the accident investigation aethljwdithori-
ties to ensure that the former are not ‘impeded by administratjuelioral inves-
tigations or proceedingé®® A RAIO may similarly want to develop a template of
advance arrangements to be used for the purpose of coordinatimg#isgations
with judicial and police authorities of Member States. In thef&lexample the
use of such advance arrangements has been made mandatory for alMeeEU
ber Stated”

3.5.2.1 THE INTERSTATE AVIATION COMMITTEE

In 2014, the only example of a RAIO actually entitled to condacident investi-
gations on behalf of its Member States was the IAC. This aatomn, which is
also a RSOO, has already been addressed under Section 3.4.2& eal its
RAIO functions will be further presented.

IAC should be seen as part of a regional system for air acciderstima-
tions for the CIS States. This is because, in addition tpdksibility to conduct
the actual investigations on behalf of some of its Member Stateslso respon-
sible for developing regional rules, procedures, manuals, traifiimyestigators,
checking compliance with such rules and procedures, as well asngs#is
Member States in the conduct of investigations in case the tetebas not tak-
en placé™ Its objective is to ensure the greatest possible harmonisatmeciof
dent investigation procedures and requirements, and efficient applicdtin-
nex 13 at the regional lever

The delegation mechanism used by IAC is based on a combititn
founding agreement, which is the Minsk Treaty presented under i5&ctic3.3,
and a bilateral delegation agreement concluded with a specific Member State

For example the Russian Federation delegated to IAC investigatic-
tions in the event of any aircraft accident occurring in the territorgeoRussian
Federation and involving a foreign operated or registered aircraft, accent
occurring in the Russian Federation and involving an aircraft or aiengihe of
foreign design or manufactuf®. The IAC also has responsibility for providing
the Russian Accredited Representatives to investigations of atscamurring on
foreign territory and involving a Russian operated or registered aiocraft acci-
dent/incident occurring in the foreign territory and involving an airawaé#ircraft
engine of Russian design or manufactife.

As far as the issue of independence of investigations is concéneesit-
uation of IAC is quite specific because, as mentioned abbwsd acts as a
RSOO with competences such as aircraft and aerodrome certificatiory lothll
regulatory and investigative functions should be performed by sepagateisa-

202 Annex 13 to the Chicago Convention, at Paragrap!85

203 Regulation (EU) No 996/2016upranote 180, Article 12(3). At the time of writingishstudy

the implementation of this provision was still oimgp For further details see: ENCASIA 2013

Annual Reportsupranote 195, at p. 23.

204*Minsk Agreement'supranote 105, Article 7(b).

205 For a further overview of IAC accident investigatifunctions see: Sergey V. Zayko, 'Russia’s

Interstate Aviation Committee', ISASI Forudg (2013), p. 16.

208 gee for example: ‘Memorandum of Understanding @etvthe government of the United States

of America and the government of the Russian Fé¢ideran cooperation in the field of civil

g\oi7rcraft accident/incident investigation and prei@m, 2nd September 1998, 1998 TIAS 12983.
Ibid.
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tions, and this is what this study recommends. However, diogoto ICAQO, the

separation should be ensured at least at the functionaf¥euelthe case of IAC,
the certification/regulatory functions, that is the Aviation Regisiad accident
investigations are performed by separaenmissionswhich are organisational
units within the IAC with separate legal personalities, as wakieed under

Section 3.4.3.3.

3.5.2.2 THE BANJUL ACCORD GROUP ACCIDENT INVESTIGATION
AGENCY

BAGAIA was formally established in 2009 on the basis of aarndtional agree-
ment. It has a status of an ‘independent body under the BanjutdAGroup'.
Contrary to IAC, BAGAIA's mandate is limited exclusively to accident inves-
tigation matters.

At the time of writing this study in 2014, BAGAIA wastnget fully oper-
ational. It was therefore not possible to analyse practical aspecedrétaits
functioning.

From a legal point of view, BAGAIA's founding agreement giveshis
RAIO, at least formally speaking, the possibility to accept fitsniviember States
the delegation of accident investigation functions and dutig&lé 5(k) of the
founding agreement states that BAGAIA can:

[Clonduct, either in whole or any part of, an inigsation into an aircraft accident or seri-
ous incident upon delegation be a State of Occoeren by mutual agreement and con-
sent between the State of Occurrence and the BAGRIA

So far no such delegation agreements have been concluded, or are envis-
aged™° State sovereignty has been mentioned as one of the main prircipkes
taken into account when discussing possible future delegaticzements be-
tween BAGAIA and its Member States. It is also possible thelh sielegation
agreements could be concluded between BAGAIA and its Member Statasad
hoc basis for the purpose of investigating specific accidéhie fact that the
conclusion of such delegation agreements, of either general or athtuve, is
foreseen in the BAGAIA founding agreement, presupposes that the BRGA
Member States envisaged, or at least did not exclude, this @tamikaving a
certain degree of international legal personality, which is not ettplenvisaged
under BAGAIA's founding agreement.

Similar to IAC, BAGAIA should be seen as part of a regional system
air accident investigations. This is because, beyond thebgitgdo conduct the
actual investigations on behalf of its Member States, BAGAIA'sdmg agree-
ment envisages this organisation also being responsible fateaaniay of func-
tions related to the strengthening of accident investigation ddjgsbiof its
Member State§'?

208|CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.
209 BAGAIA Agreement' supranote 179, Article 5(k).
210 Official of the BAGAIA, 'Interview No 10", (2014).
211 H
Ibid.
212'BAGAIA Agreement' supranote 179, Article 5.
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Finally, concerning independence of investigations, the tuatf
BAGAIA is different from that of IAC, as it does not regulate caxfation activi-
ties.

3.5.2.3 THE EUROPEAN NETWORK OF CIVIL AVIATION SAFETY
INVESTIGATION AUTHORITIES

ENCASIA has a different legal and organisational setup from thtiteofAC or
BAGAIA. It is essentially acoordinationplatform for national accident investiga-
tion authorities of the EU Member States. It does not havesapyanational
competences, and its main function is to ‘encourage high standardsestiga-
tion methods and investigator trainirfg>To this end activities of ENCASIA in-
clude: coordinating and organising ‘peer reviews’; training activitied skills
development programmes for investigators; promoting best safedgtigation
practices; developing and managing a framework for sharing resources; aad adv
ing EU institutions on policy and regulation for safety inigggtons and the pre-
vention of accidents and incideRts.

ENCASIA's Annual Report for 208 and the ENCASIA work pro-
gramme for 2014 provide examples of a wide range of activities which this
organisation coordinates, such as:

- Developing procedures for asking and providing assistance between th
member authorities;

- Establishing an inventory of best practices of investigatidtuitope;

- Developing a guidance manual on investigator training, and pnoyidi
training courses on issues such as management of on-site hazards for
vestigators or responding to a major aviation accident;

- Analysing information in a central EU database of safety recommenda-
tions;

- Developing a programme of ‘peer reviews’ to help national authordies t
increase their investigative capabilities and raise awareness of best pra
tice.

From a legal point of view, the establishment of ENCASIAltesn man-
dated by EU law, but the actual responsibility for the acttafbdishment has been
given to the EU Member Stat&<.This means that in legal terms the ENCASIA is
not an EU agency or other body of the EU, and does not havepkganality
under the EU legal system. This was a deliberate policy cho@mube EU

ii Regulation (EU) No 996/2018upranote 180, Article 7.

Ibid.
215 ENCASIA 2013 Annual Reporsupranote 195.
218 Eyropean Network of Civil Aviation Safety Invesdtipn Authorities (ENCASIA), '2014 Work
Programme’, (2014),
<http://ec.europa.eu/transport/modes/air/safetiydact_investigation/authorities_en.htm>
[accessed 30 March 2014].
217 See: Regulation (EU) No 996/20Kpranote 180, Article 7(1), which provide that: 'Menmbe
States shall ensure that their safety investigadiotmorities establish between them a European
Network of Civil Aviation Safety Investigation Authities (the Network), composed of the heads
of the safety investigation authorities in eachhef Member States and/or, in the case of a multi-
modal authority, the head of its aviation branattheir representatives ...".
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Member States were concerned that establishing ENACSIA througtt ah BU
law could make the organisation more subordinate to EU inetigiand this in
j[urglgould weaken the independence of the national accident inviestipad-
ies:

The EU Member States quickly realised however that lack of legal person-
ality can be a serious impediment to the effectiveness of ENCASecially as
they were intending to rely on the European Commissionddiniancial support.
In order to overcome these difficulties, the concept of an associasie been
used, and in 2012 ENCASIA was registered in Belgium assaaciation sans but
lucratif.**® This was a solution similar to the one used in the pastA#y and
some other pre-RASOs which were presented under Section 3.4.3|lamed
ENCASIA to set up a bank account and receive grants from tHé°EU.

It remains to be seen if in the future ENCASIA will evolve intoEhAir
Accident Investigation Board, replacing the national investigatathorities.
Such an evolution would in the first place depend on theigalivill of the EU
Member States, and a clear demonstration by the European Coomntiissti such
an EU body would be a more efficient way of conducting air accidesstiga-
tions than through the national authorities. In the Impact Ass&st accompany-
ing the proposal for the regulation mandating the establishmh&NGASIA, the
European Commission considered, as one of the possible gptiensstablish-
ment of such a Board, but finally decided that it would nothegebest solution
given the high implementation risks and associated costsefdW budget®*

3.6 TOWARDS A REGIONAL CIVIL AVIATION AUTHORITY
3.6.1 INTRODUCTION

So far this chapter has been presenting examples of regional as&ftdynbodies
functioning in parallel with the national authorities of thdiember States. To a
certain extent, and especially in cases where regulatory competences areexercis
in parallel by national authorities and a RASO, this is a modehich there is a
risk of duplication of activities. This risk concerns not oihlg exercise of regula-
tory and oversight functions, but equally importantly the pakrompetition
between a regional body and national authorities for resourceguatiied per-
sonnel. Some of the experiences of CASSOA referred to in the preceditign
illustrate well such difficulties.

Yet, there is another model of a RASO which eliminates theofisiuch
duplication. This is the concept of a RCAA, which acts as\aation authority
for multiple States. From a legal point of view a RCAA isrgl& entity, although
organisationally it may operate on the basis of a headquarters offidecah of-
fices in the participating States. In the RCAA model therecmnapletedelegation
of safety oversight functions from a national to regional level.

18 Source: Personal files of the author, who wasaesiple in the European Commission for
coordinating the legislative process for the depeient of Regulation (EU) No 996/2010 of 20
October 2010.

219 Association Sans But Lucratif ‘ENCASIA, ‘Statués Acte de désignation des premiers admi-
nistrateurs’, Monitor Belge, 1 October 2012.

220 ENCASIA 2013 Annual Reporsupranote 195, at p. 7.

221 EC Impact Assessment COM(2009) 611 fisalpranote 171, at p. 59.
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The potential benefits of RCAA are economies of scale and associated sa
ings for the governments on the one hand, and a single regulatoswioaknfor
the aviation industry on the other. This approach woulddmst large groupings
of small States with limited resources and/or States with éel lof aviation ac-
tivities which are unable to generate revenues big enough to stgpoftedged
national civil aviation authorities.

Putting in place a RCAA requires in the first place the politidilofthe
States, which may be reluctant to transfer, to that extengxdéreise of their sov-
ereign competences to an international organisation. It also regusiagle legal
framework and operating procedures to ensure that a RCAA operates as a trul
unique aviation authority. How such a legal framework iset@thieved is a mat-
ter of choice. It is proposed here that a supranational REIO witlingitegisla-
tive powers, such as the EU, would be the best solutiondlivering a legal
framework for a RCAA. Alternatively, instruments of traditional lalinterna-
tional law could also be used.

In any case, the establishment of a RCAA requires an organisatibh esta
lished in a form which allows for large scale delegation of safetgtifions and
duties by multiple States, and where such functions and dauatielse exercised by
a RCAA in a legally binding manner. In this respect RCAA cateoestablished
in a pre-RASO form, but must have a legal status of either RR$®© | or RASO
Type Il in the typology proposed in Section 3.4.

Finally, the feasibility of a RCAA would also depend on locatum-
stances such as the language(s) used, geographical consideratiorts areliin-
portant for the industry which needs to interact with the authoritg daily basis
- and the presence, or lack, of a common administrative and legal ddtiteeye.

In 2014 there was only one example of an operational RCAA Ethe
CAA, established in October 2003 by Member States of the GISG® interna-
tional intergovernmental organisation with legal personalitg Sitbsequent sec-
tions will present and analyse this organisation in more détail

3.6.2 THE EASTERN CARIBBEAN CIVIL AVIATION AUTHORITY
3.6.2.1 ORIGINS AND EVOLUTION

The ECCAA is a unique organisation shaped by the historygaapolitical sta-
tus of the eastern Caribbean region in the second half of the tleteietury,
when the Caribbean States gradually moved away from being Britishiesl
towards full independence.

The origins of the ECCAA come from the ‘Directorate of Civil Aviation
Eastern Caribbean States’ which was established in 1957 by iteel Wingdom:

222The concept of a RCAA has also been briefly preskat the: ICAO, 'Symposium on Regional
Safety Oversight Organisations' 2011)
<http://www.icao.int/Meetings/RSOOSYMPO/Pages/difaspx> [accessed 6 August 2014]. See
in particular: Michael Jennison, 'Is the RSOO aess story?', ICAO Symposium on Regional
Safety Oversight Organisations (Montréal, Cana@al},
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To advise the Governments of the Windward and Legwsands on all matters relating

to Civil Aviation including airfields and airportestelopments, the implementation of
- ) A28

ICAO conventions and the adequacy of air services.

In 1982, the Directorate of Civil Aviation became an instiutiof the
OECS through the Treaty of BassetéffeSubsequently a decision was taken to
transform it into ‘a fully autonomous body ... with the resploifity to regulate
civil aviation activities within OECS Member Staté% 'This decision gave the
necessary political momentum for the conclusion of the ECCAAdmg agree-
ment which was signed at 21 October 28%3.

Although the OECS comprises nine States, including sevemturhbers
and two associated membéfsthese are very small entities with small economies
and populations. According to the UN data, in 2013 the coatbpopulation of
the nine OECS States was 640.000 petfiehich is comparable with the popu-
lation of Washington D.C. in the US. It therefore made little enta or opera-
tional sense for these States to establish separate national/@tibn authorities,
particularly in a context where civil aviation is indispensable lies¢ island na-
tions to maintain links with each other and the outside world.

In 2010 the legal status of ECCAA was further strengthened, as tiden
formally listed as one of the institutions of the OECS, nexhe Eastern Carib-
bean Supreme Court and the Eastern Caribbean Central Bank, under sezlRevi
Treaty of Basseterr&® This in itself demonstrates the importance that the OECS,
as an organisation of island nations, attaches to civil aviation

Under the Revised Treaty of Basseterre, the OECS enhanced its suprana-
tional character and decided that in a number of areas, one of thegncbei
aviation, the Member States will exercise their legislative competeatidbe re-
gional level. As far as civil aviation is concerned, this competaiitéde ‘exer-
cised on the recommendation of the Board of Directors of the Easheitsth€an
Civil Aviation Authority.””*° In accordance with Article 5.3 of the Revised Treaty
of Basseterre, such legislation should take precedence over theah#dios of

22 OECS, 'Eastern Caribbean Civil Aviation Authoritghttp://www.oecs.org/about-the-
oecs/institutions/eastern-caribbean-civil-aviatarhority-eccaa> [accessed 8 August 2014].

224 ‘Treaty establishing the Organisation of Eastaariibean States', Basseterre, 18 June 1981,
1338 UNTS 97.

225 ECCAA websitesupranote 223.

226 pAgreement Establishing the Eastern Caribbearl @iation Authority’, Grenada, 21 October
2003, text can be found in: The Eastern CaribbesihAviation Agreement Act, enacted by
Parliament of Antigua and Barbuda, No. 24 of 2008 ECCAA Member States are: Antigua and
Barbuda, the Commonwealth of Dominica, Grenadat&ztiristopher (Kitts) and Nevis, Saint
Lucia, Saint Vincent and the Grenadines. All ECClA&mber States with the exception of Domi-
nica are signatories of the Chicago Convention. @BES States which have the status of British
Overseas Territories, namely Anguilla, British Viirgslands and Montserrat are not parties to the
ECCAA Agreement.

227 pntigua and Barbuda; Commonwealth of Dominica;r@oa; Montserrat (a British Overseas
Territory); St Kitts and Nevis; St Lucia; St Vindeand the Grenadines. Anguilla and the British
Virgin Islands are associate members of the OECS.

228 N, United Nations Demographic Yearbook, Estimatesid-year population: 2002-2011.

229 gee Article 6 of 'Revised Treaty of Basseterral#ishing the Organisation of Eastern
Caribbean States Economic Union', Gros Islet, 1& A010.

230 |bid. Article 14(1).
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OECS Member States, and be directly applicaBl&et in practice, at least for
the time being, the regulations still have to be transposedtiet national legal
systems of the ECCAA Member Stafés.

In addition, being an institution of the OECS, means foEEBEAA that:

- The Heads of Governments of the OECS can override the Board of Direc-
tors of ECCAAZ®3

- The Director General of the ECCAA is appointed by the Heads of Gov
ernments of the OECE?

- The amendments to the ECCAA Agreement have to be agreed by the
Heads of Governments of the OEES:

- The OECS institutions shall be exercising their legislative pgience in
matters of civil aviation on ‘the recommendation of the Boardioddors
of the Eastern Caribbean Civil Aviation Authoriy®

3.6.2.2 ECCAA LEGAL AND ORGANISATIONAL STATUS

The ECCAA, whose mandate covers both aviation safety and seclistget up
as ‘an autonomous regional regulatory organization’ and is respofsibregu-
lating civil aviation and fostering competitiveness in the asiatndustry in the
Eastern Caribbean and for harmonising the application of the staratatdec-
ommended practices adopted by the International Civil Aviatigafsation?*®

It is a ‘body corporate, having a perpetual succes$ion’.

Under its founding agreement the ECCAA has legal persoA&liand fi-
nancial autonomy guaranteed by revenue from the fees and charges levied for t
provision of its services, including issuance of certificates, elkag air naviga-
tion fees collected for the use of airspace of the OECS $tates.

The ECCAA is located in St. John’s at Antigua and has ‘atitsts’ in
Member States. It is the only authority responsible for safety owersi civil
aviation activities in its Member States, meaning that thera@separate nation-
al civil aviation authorities. To this end the ECCAA has thenpetenceinter
alia, to:

- Regulate civil aviation in the participating States on behalf dfiarcol-
laboration with them;

231 Alfred Schipke, Aliona Cebotari, and Nita ThagKEme Eastern Caribbean Economic and
Currency Union: Macroeconomics and Financial Syst€2013), p. 60.

232 The first working session of the OECS Assemblyktplace in March 2013 and the Civil Avia-
tion Regulations were the first laws enacted by lioaly. At the end of 2013 these regulations
have not been promulgated by the individual Men8iates, and thus were not considered as
being in force; Source: Official of the ECCAA, ‘émtiew No 7', (2014).

233 ECCAA Agreement'supranote 226, Article 10(1).

234 |bid. Article 10(2).

2% |pid. Article 23.

2% Revised Treaty of Bassetermipranote 229, Article 14(1).

2T ECCAA Agreement'supranote 226, Article 4(a).

238 |hid. Preamble.

239 |bid. Article 3.

249 pid. Article 5.

2! |bid. Article 17.
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- Issue civil aviation documents under the national aviation legislaf the
participating States;

- Recommend to the participating States, rules, regulations andoaviat
standards;

- Enforce existing rules, regulations and aviation standards andsérgub
ministrative fines and penalties for violations of the rules, eduis and
aviation standards;

- Require the payment of fe&¥.

From a legal point of view, the technique that was used topsttis RA-
SO and empower it to act on behalf of its Member States was anaiiob of an
international agreement and national laws. At the public internatianalevel,
the ECCAA founding agreement created the organisation, definedhridate and
functions, determined the organisational structure and fundingigles, as well
as granted to it the necessary privileges and immunities. Theifiguagreement
was subsequently incorporated into the national laws of the ECRIA/kber
States through enabling legislatiti.

In addition there was a needitdernalisethe general competences of the
ECCAA created under international law into the specific aviation &wdsregula-
tions of its Member States. This was achieved through theiaddpt each of the
Member States of similar primary aviation legislatiothe Civil Aviation Act -
defining how the ECCAA would act on behalf of each of them. Husides the
competence to issue certificates to personnel and organisations| tsasalduct
the necessary oversight and enforcement activitfeBor example, through such
legislation the ECCAA Member States granted to ECCAA emploge#dsorisa-
tions to act as their national aviation safety inspectors, ingjutiia rights to ac-
cess buildings and facilities of the inspected entities, praeent an aircraft from
flying if it were to be found in an unsafe conditidn The ECCAA has been so
deeply integrated into the legal systems of its Member State# tiedt de facto
and de lege become their organ.

Although ECCAA is an authorised agency for the conduct of safedty ov
sight activities, issuance of certificates and enforcement of rutekjding
through imposition of administrative penalties, its competengerespect to
rulemaking are more limited. This is because the mandate of the EGCdly
to ‘develop and seek approval for harmonized civil aviation regokatpolicies
and practices to be adopted by Participating State&'® while the responsibility
for the adoption of such recommended regulations lies with talddr States,
and since the entry into force of the Revised Treaty of Basseterresupithna-
tional institutions of the OECS!

From the perspective of the Chicago Convention, the fact that BCCA
performs all safety oversight and certification functions on behatk dflember
States has a number of consequences. First of all, ICAO needdit&c@CAA

22 pid. Article 5.

243 gee for example: 'Chapter 85A, Eastern Caribbegih Aviation Authority Agreement Act’,
Laws of Grenada, Act No. 11 of 2004.

244 gsee for example: 'Chapter 54A, Civil Aviation Adtaws of Grenada, Act No. 12 of 2004,
amended by Act No. 18 of 2006; 'Civil Aviation Réafions', Laws of Grenada, SRO 12 of 2005.
245:Civil Aviation Regulations of Grenadaypranote 244, at Part XIII.

246 ECCAA Agreement'supranote 226, Article 4(b).

247 schipke, Cebotari, and Thacksupranote 231, at p. 60.
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which is the only competent aviation authority of OECS Stddgsnid-2014 two
such audits have been performed, in 288and in 2013%°

Secondly, where safety related non-compliances have been identified by
ICAO with respect to the ECCAA, it is also this RSOO ethwill need to follow-
up these findings. This in turn requires close coordination lesivlee ECCAA
and all its Member States. Indeed, it is the ECCAA that prepa@submits re-
sponses to ICAO on behalf of the OECS Member States in a singlective
action plarf™

The ECCAA, as a single aviation authority, is the beneficidrgllothe
revenues generated from the provision of safety oversight servicespeschat
have tosharethem with national authorities. It can also finance its d@&ifrom
navigation service fees which are usually an adequate and stabte b reve-
nue. This would imply that overall it should have sufficiBnéncial resources to
perform the required regulatory activities. The interview performed foptine
pose of this study suggests however that ECCAA has experigi@didnges in
recruiting staff due to the small size of the aviation indusirghe region?*
These challenges have also been confirmed by I€AQ.

ECCAA provides an example in which, even if sufficient financial re-
sources are available to a RASO, it may be difficult for it to recewién on a
regional basis, suitably qualified personnel, if they are simpyawailable in the
region in sufficient numbers. Still, the ECCAA confirms thiahas ‘permitted
OECS States to achieve effective civil aviation safeé%/ oversighfrattion of the
cost of establishing their own civil aviation authoritie¥.’

To conclude, the ECCAA is both de lege and de famaot of a regional
civil aviation safety system based on the sharing of tasks andhs#isifibes be-
tween the national and supranational levels. It is currentlpriheexample of an
organisation functioning as a single aviation authority for noaa bne State.

In the future, it will be interesting to see how the OECSitutions will
exercise their newly acquired competences to regulate civil aviatioe atifita-
national level, and how ECCAA will be involved in this pess. Potentially the
OECS has an opportunity to become the first region in the woibdth regulate
aviation safety and to implement the regulations exclusivebutih supranation-
al institutions.

Another question that needs to be asked is whether any of theR#her
SOs, and in particular EASA which is currently the only RASKch has been
operating for over ten years in a supranational legal environount potential-
ly evolve into a RCAA type organisations in the future. Tqusstion will be ad-
dressed in Chapter 4 which deals with the EU and EASA.

248 |CAO, 'Final report on the safety oversight audft the civil aviation system of the
Organization of Eastern Caribbean States (Antigu Barbuda; Grenada; St. Kitts and Nevis;
Saint Lucia; and Saint Vincent and the GrenadinéX)07).

2491CAO, 'Final Report on the ICAO Coordinated Vatida Mission in the Organization of
Eastern Caribbean States', (2013).

20" nterview No 7', (2014)%upranote 232.

51 bid.

%21CAO ICVM report on the OECS (2013jupranote 249, at Appendix 2.1 (used with the
permission of the ECCAA).

23 'Interview No 7', (2014)%upranote 232.
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3.7 GENERAL CONCLUSIONS

So far ICAO has not developed a definition of a RASO and thentuapproach
of ICAO and of the international aviation community isremat this type of organ-
isation as a broad concept covering a wide range of very different fércoew-
eration. In practice RASOs fall into two general categories - RSOQRAND -
depending on whether their function is safety regulation andighersr investi-
gation of aviation accidents and incidents.

In 2014 there were over twenty initiatives in almost all parthefworld,
which could be considered as RASOs, if looked at from the perspeatftithe
broad approach currently followed by ICAO. In addition, a numberrojepts
aimed at establishing additional RASOs were also ongoing dintie of the fina-
lisation of this study, in particular in Africa, South Ameraad Middle East.

This study has found that the recent boom in the establisloh&#kSOs
has resulted, in particular in Africa, in establishment of signifioamber of such
organisations, sometimes with overlapping membership, anddoimg in paral-
lel with national authorities. Similar duplications existataertain extent, in Eu-
rope where a number of regional aviation organisations, for historicalnsgas
continue to function in parallel, as the next chapter will stmomore detail.

In line with the recommendations for greater clarity of the RASO concept
expressed by the international civil aviation community at thd 20B0 Sym-
posium on regional aviation safety oversight organisatioiss ctiapter proposes
the following definition of a RASO:

An organisation established by States from the sgaongraphical region, which has legal
personality under international law and whose pp@cpurpose is the provision of sup-

port for the carrying out of safety-related funooand duties set out by the Chicago
Convention and its Annexes, and preferably thea@arrying out of some or all of such

functions and duties on behalf of its participatBtgtes.

The development of such a definition is considered necessary fonaino
reasons.

Firstly it is necessary because the notions of RSOO and RAIDGearg
used increasingly often in ICAO documentation, including As$gmgsolutions
and Annexes to the Chicago Convention. Such definition dvbelp in ensuring
clarity as to who exactly is an addressee of these documents, dgpshizie
they give to a RSOO or a RAIO a right to carry out functionsutied so far nor-
mally exercised only by States.

Secondly, the proposed definition was constructed in a way togbecthe
most efficient forms of RASOs, and notably those which havedhgetence to
carry out, on behalf of States, safety related functions and detiesisby the
Chicago Convention, in a legally binding manner. As Wwél demonstrated in
Chapters 4 and 6, the granting of such powers results in anskip of an inter-
national agency between the organisation and the States concanukegre-
supposes the possession by the organisation in questictermfational legal per-
sonality.

The objective of the proposed definition is therefore, in additiariarify-
ing the roles of States and RASOs, to promote those forms 8ORAvhich are
able to accept the most advanced forms of delegations. This capabilityake
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RASOs more suitable to constitute strong building blockh@fGASON, which
was proposed in the preceding chapter.

In addition to proposing a RASO definition, this chapter hae aitro-
duced a RASO typology. For the sake of completeness, and beegimnal avia-
tion safety bodies have tendency to evolve over time (see Seati@robChapter
5), this typology distinguishes between pre-RASOs, whighndt fall, strictly
speaking, within the scope of the definition as proposed abodeRASOs prop-
er.

Although every type of a pre-RASO and RASO hagpiits andcons the
purpose of the proposed classification is not to present betterrse Wpes, but
rather to systematise knowledge about these organisations astddio their
achievements and problems that they have encountered, so tbatlessy be
learned for the future.

Pre-RASO typology:

The first type of pre-RASO forms aresgional cooperation projects of a
technical nature They are considered as a pre-RASO form, due to the fact that
some of such projects have a tendency to evolve into a RASQegithpersonal-
ity under international law. Two main categories of this type Haeen distin-
guished, that is COSCAPs and cooperative inspector schemes:

- COSCAPgan play a role in establishing RASOs by upgrading tfetysa
oversight capabilities of its member authorities and building dentie
between them in working together. So far the process of tramsijio
COSCAPs into RASOs is still ongoing, and in the firakf of 2014, out of
the nine ICAO COSCAP projects only three had transitioned iABG®%,
with one of them still being dependent on ICAO for manageme#OIC
and States need to accelerate the transition of COSCAPs into RASO
where it is possible;

- Cooperative inspector schemegth the most prominent example of them
being currently the AFI-CIS, are a simple and practical tool to @gan
pooling and sharing of aviation safety inspectors. Experience bCH-
showed however that cooperative inspector schemes do not seem to be a
total remedy for the problem of shortage of qualified resources for the
AFCAC States. This is mainly due to the inability of fregticipating au-
thorities to finance the costs of the assistance missionsthandverall
shortage of qualified inspectors in the region.

The secondtype of pre-RASO forms areegional associations of aviation
safety authoritiesWhilst not having the status of an international organisatio
such associations can have legal personality under the domesti¢ $ame of
their member authorities, and experience shows that this form canrbetiagh
way to launch cooperation, which over time can evolve into alyegaire solid
structure with international legal personality. The main shortcowiitigis type is
the fact that lack of a binding legal status under international ¢eas dot permit
an association to mandate common requirements or to deliver certificates
half of the Member States. This, over time, can result in a heterogerezpuiato-
ry environment.
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RASO proper typology:

Thefirst typeof RASOs proper can be referred tdrgernational regional
aviation safety organisation#n 2014 this was the most common RASO category.
This type is established on the basis of an international agreeand may exer-
cise, in a legally binding manner, certain safety functions on behidf Member
States. This type of RASO, as opposed to the next categtrgjso normally be
established outside the institutional framework of a REIO.

The second typeof RASOs proper is theupranational aviation safety
agency The main difference between this and previous category is thptanau
tional aviation safety agency evolves within the broader legal mstitutional
framework of a REIO. The extent to which a RASO can rely on the REH{QU-
tional framework and legislation is directly proportional to #neel of integration
of the latter. If a REIO has supranational character and can adopghhts insti-
tutions, legally binding legislation, this legislationlivdlso bind the RASO and
will form the foundation of a single regional safety system. Sohtenetare very
few RASO in operation which could be truly considered as fallirtgimithis cat-

egory.
The RAI O typology:

This chapter also presented the concept of a RAIO, which in theohecan
established in a pre-RASO form as an association of accidentigatest au-
thorities (Pre-RASO Type 1), or a RASO proper. In practice, in 20bdly two
RAIOs were actually in operation (IAC: RASO Type I; and ENCASFXe-
RASO Type IlI), with only one of them, that is IAC, beindeato conduct accident
investigations on behalf of its Member States. In addition oo rRAIO has
been formally established, but in 2014 was not yet fullyratpmnal (BAGAIA:
RASO Type 1), and a number of other RAIO projects were under aasioh in
Africa, South America and Middle East.

The RCAA model:

Finally, this chapter distinguished a very specific sub-group cEG#
namely the RCAA. In 2014 there was only one example of suelithority — the
ECCAA. The main feature of the RCAA is that, whilst the R%Shormally do
not replace the national authorities and function in parallel thiéhn, under a
RCAA model there is almost @mpletedelegation of safety oversight functions
and duties from a national to regional level. RCAA eliminates therdlfe risk of
duplication of functions and resources. This approach would degse large
groupings of small States with limited resources and/or Statedow levels of
aviation activities, and which are unable to generate revenues largghetm
support fully fledged national civil aviation authorities. RCA#n be established
either as a RASO Type | or a RASO Type Il.

Having proposed a RASO definition and typology of RASO angt
RASO forms, the following chapter will present a detailed casty stfithe EU
civil aviation safety system, and of EASA — a Type Il RASOichlis currently a
point of reference for many such organisations around the worlchad num-
ber of features which make it very well placed to form one of theibgildlocks
of a future GASON.
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Chapter 4

The European Aviation Safety Agency: Case Study
of a Supranational Aviation Safety Organisation

‘This Europe must be born. And she will, when Spangaglsour Chartres’,
Englishmen say “our Cracow’, Italians “our Copenhagen’
and Germans “our Bruges’. Then will Europe live.

Salvador de Madariaga (1886-1978)

4.1 INTRODUCTION

This chapter presents a case study of the European Union’s Av&atfety Agen-
¢y, which is considered as a supranational aviation safety agencYO(Ry II)
from the perspective of the RASO typology proposed in Chaptehi8.ieans
that EASA is part of and relies for its functioning on a REI@e-EU.

Although EASA is not a single aviation authority for EU MamlStates,
similar to the ECCAA described in the preceding chapter, thenmlof aviation
activity for wh|ch it is responsible together with the EU nalaaviation authori-
ties (NAAs)? the legal powers it enjoys as part of the supranational EU system,
and the resources it has at its dispodafinitely makes it the most relevant RA-
SO functioning today.

The EU aviation safety system, including EASA, has over thetvlﬁve
years undergone a dynamic evolution, including two extensibits scop€’. This
evolution is expected to continue in the years to come arsdpttavides a lot of
interesting material for analysis.

! Salvador de Madariaga y Rojo was a Spanish diglonriter, historian and pacifist. He was also
a co-founder of the College of Europe and a promaftéhe vision of a united Europe.

2EASA, 'Annual Safety Review', (2013),

<http://easa.europa.eu/system/files/dfu/199751 EASIR_2013_ok.pdf> [accessed 6 August
2014], at Chapter 3.

3 EASA, 'Annual General Report', (2013),
<http://easa.europa.eu/system/files/dfu/TOAC14004Edf> [accessed 6 August 2014], at
Annexes 6 and 8.

4 EASA, '10th Anniversary Chronicle’, (2013), p. 36

® EC, 'Roadmap for a policy initiative on aviatiaafety and a possible revision of Regulation
(EC) No 216/2008 on common rules in the field efl@viation and establishing a European
Aviation Safety Agency', (2014), <http://ec.eurepdsmart-
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Europe has also been, for many years, an arena for a number of regional
aviation organisations, which in addition to the EU ineldicor still includes
ECAC, JAA and EUROCONTROL. As a result of the interactionsveen these
organisations some of them ceased to exist (JAA) or had to ref@@AQEEU-
ROCONTROL), while others benefitted and increased their influendfe Eu-
ropean aviation scene (EASA). From this perspective, Europe as a iwhale
interestinglaboratory for studying regional cooperation in civil aviation matters
and its impact on aviation safety.

The purpose of this chapter is to demonstrate to what extertcan@x-
actly EASA contributes to the improvement of global aviation gaded to the
objective of uniformity in civil aviation, as set out by theicgo Convention
(Section 4.4). Particular emphasis will be placed on the ortHfatEASA func-
tions within the legal and institutional framework of the EUaasupranational
REIO (Section 4.2). The role of EASA in international relatiors igs1status un-
der the Chicago Convention will be also addressed (SectiorFha)ly the ques-
tion of whether EASA could one day become a single aviation diytfior Eu-
rope and the impact this could have on aviation safety will desaded (Section
4.6).

For the purpose of this chapter, when referring to Europe this meams
less otherwise indicated - the geographical boundaries of Member $fates
ECAC?® In 2014 ECAC consisted of 44 Member States, which is mucidbro
than the membership of the EThis ECAC area is an arena for a number of avi-
ation organisations, which in addition to ECAC, EU andSBAnclude also EU-
ROCONTROL® as shown on Figure XlII. Up to June 2009, there was &iso t
JAA, which was a predecessor of EASA and which will be brieflyrestgbd in
the following section.

While non-EU States also participate in the work of EASA enbtésis of
international agreements or working arrangements, this chapter wilprafeari-
ly to the EU Member States. The question of associating kb&ttes with the
work of EASA will be dealt with specifically in Section 4.bthis chapter.

regulation/impact/planned_ia/docs/2015_move_001simv easa_regulation_en.pdf> [accessed
19 April 2014].

® ECAC was established in 1955 following a recomnagiod of the Council of Europe. See:
ECAC, 'About ECAC' <https://www.ecac-ceac.org/fab@cac> [accessed 3 January 2014].

" In addition to the 28 Member States of the EU, ECAembership consists also of: Albania,
Armenia, Azerbaijan, Bosnia and Herzegovina, Georlgieland, Republic of Moldova, Monaco,
Montenegro, Norway, San Marino, Serbia, SwitzerJdondmer Yugoslav Republic of Macedonia
(fYROM), Turkey and Ukraine.

8 EUROCONTROL, 'About EUROCONTROL' <http://www.eeamtrol.int/about-eurocontrol>
[accessed 3 January 2014].
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Figure XllI: The European Aviation Safety Landscape (2014)

* Island, Norway, Switzerland
and Liechtenstein participate in
the EU internal market and are
bound by the EU aviation
legislation including on safety.
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4.2 EASAAS PART OF THE EU CIVIL AVIATION SAFETY SYSTEM
4.2.1 INTRODUCTION

It is not possible to understand the functioning of EASA tnedbenefits that it
brings for aviation safety without apprehending the fact that dini integral part
of the EU legal and institutional framework and could not exigtout the EU. In
this respect it is appropriate to refer to this system as the \Elhviation safety
system’ rather than the ‘EASA system’.

The EU civil aviation safety system encompasses not only E&®IAEU
institutions® but also EU Member States which have the primary responsibility
for the implementation of the EU aviation safety legislatfoim. this respect it is a
multi-layered and multifaceted system, with the tasks and resgiiesitshared
between all its actors.

The establishment of the EU civil aviation safety system shalgb not be
seen in isolation from other EU policies, but as a logical caresese of the de-
velopment of the single EU aviation market which startederl®00s, and which
in itself constituted an element of a greater effort to create a sintigteal market
for the EUM

® Primarily the European Commission, which has teaopoly of the legislative initiative, the
European Parliament and the Council which act ds@islators, and the European Court of Jus-
tice, which exercises the judiciary control.

10 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause 3.

" |sabella H. Ph. Diederiks-Verschoor, An Introdaoietto Air Law, (2006), pp. 72-77.
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The necessity of a linkage between the EU civil aviation safetgraysnd
other EU policies was essential for the establishment of EABSAE predeces-
sor, the JAA, lacked this linkage whilst it was regulatirgyés at the crossroads
of aviation safety and socio-economic matters, such as aircrew flightidgd
time limitations, certification of cabin crew or leasing of airctaftvhilst clearly
having a safety dimension such issues were also linked tontjle siviation mar-
ket and thus required greater involvement of the EU institsitbihe existence
of this disharmony was used by the EU as one of the argumexitstathpe JAA
and in favour of EASA which ultimately replaced the forifer.

4.2.2 THE INITIALATTEMPTS TO ESTABLISH EASA IN THE FORM
OF AN INTERNATIONAL ORGANISATION

Initially there were attempts to establish EASA as an internatisggahisation by
means of a treaty. However these attempts failed, largely as a result of the inabil-
ity of EU Member States to find a politically acceptable and legallynd solu-
tion which would allow EASA to adopt binding and diredyplicable decisions
and regulation&®

Finding such a solution was necessary to address the shortsoofitige
previous system, where the JAA - because of its legally non-lgirstiirius - could
only recommend the adoption of harmonised regulations and etagble to de-
liver certificates on behalf of its member authorities. This was nuidered as
sufficient by the industry, and was criticised by the European Commission
which believed that the JAA ‘has not produced the single systemght by the
industry.™®

At that time, some EU Member States argued that direct appligadsilit
rules adopted outside the EU framework would require a change tedhstitu-
tions and possibly also a referendtihffrom the EU law point of view, and based
on the principles established by the Court of Justice of thepEaro Union

12 Sulocki and Cartier, ‘Continuing Airworthinesstire framework of the transition from JAA to
EASA', supranote 53 in Ch.1, at p. 313; Jon Pierre and Guydiers, 'From a club to a
bureaucracy: JAA, EASA, and European aviation ratiph’', JEPPL6 (2009), p. 350.

13 pierre and Peters, 'From a club to a bureaucd#dy; EASA, and European aviation
regulation'supranote 12, at p. 350.

*1pid.

5 EU, 'Recommandation de décision du Conseil awtotig Commission & engage des
négociations en vue de la création d’une orgawisauropéenne pour la sécurité de I'aviation
civile', SEC(96) 2152 final, (EU Council archiv&ussels, 1996).

16 EASA 10th Anniversary Chroniclsupranote 4, at p. 9.

7 In December 1992, the JAA Board held a meeting tie European aviation associations to
discuss the concept of a single European airwasimorganisation, which the industry saw as
urgently needed; see: ECAC, 'Report on ‘JAA adtsit, DGCA/86, (ECAC archives, Paris,
1992). See also: Pierre and Peters, 'From a clalbtoeaucracy: JAA, EASA, and European
aviation regulation'supranote 12, at p. 351.

18 Neil Kinnock, Member of the European Commissiospansible for Transport, ‘Meeting the
global challenge: the outlook for civil aviationtime EU', SPEECH/98/1, (Forum Europe,
Brussels, 1998).

9 See: Interventions of the Irish and Italian detieges during the 2188Council (Transport)
meeting, 17-18 June 1998, (EU Council archivesssels, 1998).
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(CJEU), it was also questionable if it is possible to dééegach broad regulatory
competences to an external organisatfaas this could amount to:

[A] surrender of the independence of action of @@mmunity in its external relations
and a change in the internal constitution of then@uinity by the alteration of essential
elements of the Community structure as regards thatprerogatives of the institutions
and the position of the Member Statésa-visone anothet*

The EU could agree to such delegation only if the provisidres fature
EASA treaty defined and limited the powers in question so clézeitythey would
be exclusively executive powe?sin the context of the EASA treaty, this meant
that the EU could probably only agree to the transfer of competentase indi-
vidually binding decisions, but not to adopt directly aggdble regulations of a
general nature. This in practice meant that the main flegabf the JAA, namely
its inability to ‘produce the single system sought by tlokigtry’ would persist.

As a result, alternative proposals started to emerge, with sonheRiber
States arguing that an EU-type organisation ‘would solvedtal land J)olitical
problems arising from the setting up of an international orgamisat’.>> All in
all, the idea of establishing EASA by means of a treaty was finbiypdoned and
it became clear that an alternative solution had to be foundhwiité institutional
framework of the EU. To this end the European Commission presenteutline
for the setting up of EASA as an EU agefityhis was soon after followed by a
proposal for the ‘Regulation of the European Parliament and of tbec@set-
ting up the European Aviation Safety Agengy/'.

4.2.3 THE BENEFITS OF ESTABLISHING EASA IN THE FORM OF
AN EU AGENCY

EASA is one of the EU’s regulatory agencies and, like most efother such
agencies, was created by an act of EU secondary legislation - regulftioe
European Parliament and the Council (hereinafter the ‘EASA Basitldreg

20 Ey, 'European Organisation Responsible for Civibfion Safety: Report on the Work of the
Expert Group on Legal Issues', Working Party orafien of 19 February 1998, Working
Document AER/98/17, (EU Council archives, Bruss&®98).

21'Opinion 1/76 concerning the draft agreement distiibg a European laying-up fund for inland
waterway vessels', in: [1977] ECR I-741, (CJEU,)971p. 758).

22 |bid. at p. 759. See also: EC, 'Proposal for aueipn of the European Parliament and of the
Council on establishing common rules in the fididiuil aviation and creating a European
Aviation Safety Agency’, (COM(2000) 595 final),4.

2 See: Intervention of the German delegation duitieg2074' Council (Transport) meeting of 17
March 1998, (EU Council archives, Brussels, 19@8).the other hand the UK, fearing further
transfers of power from London to Brussels, corgthto back the original concept of an interna-
tional organisation, see: Airline Business, 'EAS#¥aged by debate over powers'
<www.flightglobal.com/news/articles/easa-delayeddapate-over-powers-63801/> [accessed 7
August 2014].

24 EC, 'Commission Working Document: In view of thisatissions within the Council on the
creation of the European Aviation Safety Authomtyhe Community framework', COM (2000)
144 final, (Brussels, 2000).

5 EC proposal for the 'EASA Basic Regulation' (COB@) 595 final) supranote 22.
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tion’),?® which is of general applicability and binding in its entiratyd directly
applicable in all EU Member States by virtue of Article 288 of treafly on the
Functioning of the European Union (TFEY).

Under its Basic Regulation, EASA was given the status of anbédly’
with legal personalitf® This means that it has independent legal standing under
public EU law, can conclude contracts with EU institutithand can be a party
to the proceedings in the CJEUlts legal personality extends to domestic legal
orders of all EU Member States, where EASA enjoys ‘the most sxtetegal
capacity accorded to legal persons under their [&ws.’

Thus two main benefits stem from EASA' legal basis:

- The legally binding and directly applicable nature of the regulatory
framework on the basis of which EASA was established and in vithich
operates together with the EU Member States, and

- The possession of a legal personality which is valid in tmeedtic legal
orders of all EU Member States.

These two benefits address the shortcomings of the previousydtevs
which was based on a non-binding arrangement between nationalrasiatiori-
ties of the ECAC Member States and where the JAA executed legal piysonal
through a foundation which was established under the Dutcf? ldawever, as
Section 4.2.4 below demonstrates, the fact that EASA is basadegally bind-
ing and directly applicable legal framework does not mean that itsslhadopt
rules with similar status. This is not unusual for RASOdgain this study did not
identify a single RASO with competence to adopt legally bimdind directly
applicable measures of general applicability which would be of legeslaature
(see Chapter 5 for further details).

4.2.4 THE LIMITS OF EASA POWERS AS AN EU AGENCY

The main consequence of EASA being an EU agency is that itsetences have
to fit ‘within the EU’s existing institutional structure amdlance of powers?
This means that EASA itself cannot adopt legally binding doteneral applica-
bility other than of executive nature, as the competence to ddgisiative

% EU, 'Regulation (EC) No 1592/2002 of 15 July 2@6@2common rules in the field of civil
aviation and establishing a European Aviation Jafgiency’, (OJ L 240, 7.9.2002).

2" EU, 'Treaty on the Functioning of the EuropeanddriTFEU)', in: Consolidated Treaties and
Charter of Fundamental Right2010).

28 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

29 For example EASA concludes agreements with thefan Commission under which it pro-
vides technical assistance to third countries énaifea of aviation safety. See: EASA,
'Management Board Decision 02-2014 adopting tis¢ 2014 amending budget (Annex)' 2014)
<http://easa.europa.eu/the-agency/governance/mareengdoard/decisions/easa-mb-decision-05-
2014-adopting-2014-first> [accessed 7 August 2014].

%0 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 50.

%L Ibid. Article 28(2).

%2 Roadmap for JAA (2005supranote 57 in Ch.3.

% Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 12.

123



measures is, under Article 288 of the TFEU, reserved exclusivelgddtW insti-
tutions>*

The question of whether EU institutions can delegate to ageheigsw-
ers to adopt legally binding acts of general applicability isestlhp jurisprudence
of the CJEU. Of key importance to this debate isMleeoni doctrine, which stems
from the 1956 case laW.lt is to date consistently applied by EU institutihs,
and re-confirmed in subsequent rulings of the CIEU.

The Meroni doctrine is based on the conceptiotitutional balance
which requires that ‘the powers of any rule-making body ultimasélyuld be
traced back to the authority of a democratically elected parliarffe@t’ this ba-
sis, the CJEU developed a number of principles which the Elutits must
respect when delegating powers to bodies not established brettes:

- The delegating institution cannot delegate broader powers thself
possesses or allow their exercise under the conditions other thanld
have to observe itself;

- Only clearly defined, executive powers can be delegated, the exercise of
which can be subject to strict review in the light of objectisiteria de-
termined by the delegating authority;

- Delegation of discretionary powers implying a wide margin of diggret
is not allowed, since by replacing the choices of the delegatahdy
choicggs of the delegate it would bring about an actual transfer of séspon
bility;

The Meronidoctrine does not in itself prohibit EU agencies from adopting
acts of general application, as this possibility is explicdlyisaged by the
TFEU* What it does however prohibit is adoption by an EU agen@naict of
general application which would be lefjislative natureas this would amount to

34 TFEU, Article 288: ‘To exercise the Union's comgretes, the institutions shall adopt regula-
tions, directives, decisions, recommendations goicians.’

% Case C-9/56 Meroni and Co., Industrie MetallungiS.p.A. v. Highly Authority’, in: [1957-
1958] ECR I-133, (CJEU,1958).

% EC, 'European Governance: A White Paper', (COM{2@28 final), p. 35; EC,
‘Communication from the Commission to the Europeariiament and the Council: European
Agencies: The Way Forward', COM (2008) 135 fingh. 9-10; EC, 'Draft Interinstitutional
Agreement on the operating framework for the Eusopregulatory agencies', COM (2005) 59
final, p. 5.

37 Joined Cases C-154/04 and C-155/04, The Que&ecvetary of State for Health and National
Assembly for Wales', in: [2005] ECR 1-06451, (CJEQD5), (p. 6514). See also: 'Case C-270/12,
United Kingdom v. Parliament and Council ', in: get published (available on-line),
(CJEU,2014), (Paragraphs 41-53).

% Koen Lenaerts and Amaryllis Verhoeven, 'InstitnéibBalance as a Guarantee for Democracy in
EU Governance', in: Good Governance in Europeégtated Marketed. by Christian Joerges and
Renaud Dehousse (2002), p. 37; Ellen I. L. VosfoRning the European Commission: What
Role to Play for EU Agencies?', CMLRBY (2000), p. 1123.

%9'Case C-9/56, Meronsupranote 35, (pp.150-152).

40 See in particular Article 277 of the TFEU. The CJas also recalled in its rulings that ‘institu-
tional framework established by the TFEU, in paittic the first paragraph of Article 263 TFEU
and Article 277 TFEU, expressly permits Union badieffices and agencies to adopt acts of gen-
eral application’ (See: '‘Case C-270/12, United ldimm v. Parliament and Councikiypranote

37, (Paragraph 65)).
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the transfer of responsibility, which is prohibited Mgroni.** It is therefore per-
fectly consistent with the EU institutional framework to delegataent EU agency
such as EASA the powers to adopt legally binding measures efajepplicabil-
ity which would be okxecutive nature

Although theMeroni doctrine excludes giving EASA powers to adopt leg-
islative acts, the practical necessities of regulating aviation sefatienged this
principle. This is because the EASA Basic Regulation i#t baia hierarchy of
norms, which distinguishes between, the binding measures efayapplicability
which are contained in EU regulations, and more detailed textdiczgidn spec-
ifications (CS), acceptable means of compliance (AMC) and guidance ahateri
(GM).

While the measures of the first type are adopted through the Elategis
machinery? the other type can be adopted directly by EASAhis distinction
was necessary to enable technical standards to be adapted quidkly iof op-
erational experience and rapid scientific progress which characterises thenaviati
sector.

Although formally non-binding, it can be asserted that soméefteasures
adopted by EASA, and especially CS, have in practice, a vallaevoThis rea-
soning is based on the following:

- In some jurisdictions, the CSs used to approve aircraft desigegakyl
binding requirements. For example, in the US they are contairfestlir-
al Aviation Regulation§? This was also the case in Europe before the es-
tablishment of EASA, when the JARs had to be transposedhietma-
tional legal orders of JAA member authoritfés;

- In addition, although general in nature, the CStailer-madeby EASA
for each individual product and notified to the applicant asa diertifi-
cation basiswhich makes the CS binding in individual ca¥eBhe objec-
tive of this notification is to create certainty for the applicant, amdear
reference against which demonstration of compliance can take place;

41 See also the ‘Romano Case’ where the CJEU Sta#e@n EU body such as an administrative
commission may not be empowered by the Couneititipt acts having the force of law (‘Case C-
98/80, Giuseppe Romano v. Institut national d'asste maladie-invalidité', in: [1981] ECR I-
1241, (CJEU,1981), (p. 1256)).

“EASA prepares proposals for binding measures oémgéapplicability. These proposals, which
are formally referred to as ‘opinions’, are subgdtto the European Commission, who on this
basis formulates proposals to the European Pantitarel Council, or, in case of implementing
measures, directly to the Member States. See: Bégul(EU) No 216/200&upranote 81 in
Ch.2, Article 19(1).

3 bid. Article 19(2).

44 See for example 14 CFR, Part 25 in the US, whithldishes airworthiness standards for
transport category airplanes.

“5 For example in Poland the JARs were transposedhiet national legal system by means of
implementing regulations issued by the ministeinfistructure. See: Regulation of the Minister
of Infrastructure of 5 October 2004 concerningititeoduction of European requirements of avia-
tion safety ‘JAR’ and European requirements coriagrfacilitation of civil aviation (Official
Journal Nr 2004.224.2282 of 15 October 2004).

46 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20. See also: EASA, 'Gahe
Principles Related to the Certification proceducele applied by the Agency for the issuing of
certificates for products, parts, and appliancesdirct Certification Procedures) ', (Decision of
the EASA Management Board No 07-2004, and amengd&kbision No 12-2007).
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- Similarly, the AMCs although not legally binding, create a prggion of
compliance with essential requirements of the EASA Basic Regulation,
implementing rules and C$.By following them, the applicant’s task of
demonstrating compliance is thus greatly facilitated.

The CS and AMC issued by EASA can be considered as measurels, wh
in legal studies are sometimes referred toussi-law® or soft law®. This some-
what controversial concept is based on the premise that certaiathee material
such as codes of practice, guidelines or resolutions can prodatefiegts:’ or
g!rpraé:ltice 'influences State and corporate behaviour but lacks juelid@icea-

ility".

In addition there arsui generismeasures that EASA can adopt, such as
the Airworthiness Directives (ADs), which EASA issues on bebfaiU Member
States? as part of its responsibility for continuing airworthiness of afrata-
sign>® ADs apply to all aircraft of a given type or model, and therefiaree a
status which puts them between an individual decision anduéateg of general
applicability. An EASA AD is a powerful tool and can even be useground all
aircraft of a given type on the registries of the States on behualhich it was
issuect’

It could be argued that the competence of EASA to issue ADshvilaive
a general scope of application, is not compatible Wiéroni. In the case of
EASA however, this competence stems from the relationshimtefnational
agencywhich exists between EASA and EU Member States, as witlelpeon-
strated in the following section. Under this relationshipsithie EU Member
States not the EU institutions which delegate to EASA thercise of certain
competences.

EASA competence to issue ADs is thereforéuasopeanizatiorof certain
domains of national competence, rather than a delegation from ansEiution
to an EU body, which would be governed by kheroni doctrine. In addition, as
was pointed out in preceding paragraphs, the EU institutfoaralework explicit-
ly permits EU agencies to adopt legally binding acts of geragalicability if
they are of executive nature only and do not replace the choicels hdore been
made by the EU legislator.

7 See for example: Commission Regulation (EU) No/Z@82,supranote 86 in Ch.2, Article 10.
“8 Huang,supranote 29 in Ch.1, at p. 187.

49 Gregory Shaffer and Mark A. Pollack, 'Hard andt$afv', in: Interdisciplinary Perspectives on
International Law and International Relations: Biate of the Arted. by Jeffrey L. Dunoff and
Mark A. Pollack (2013), pp. 197-218.

*Ingo Venzke, How Interpretation Makes Internasibnaw: On Semantic Change and
Normative Twists, (2012), p. 228.

51| aurence Boulle, The Law of Globalization: An duction, (2009), p. 363.

52 For examples of EASA Airworthiness Directives SBASA, 'Airworthiness Directives
Publishing Tool' <http://ad.easa.europa.eu/> [ssee 02 March 2014].

%3 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20(1); Commission Regiolat
(EU) No 748/2012supranote 86 in Ch.2, at Annex | (Part 21), Paragraph.2B.

* See for example: Aviation Safety Network, 'EASAgnds all Dassault Falcon 7X aircraft
pending incident investigation' <http://news.awiatsafety.net/2011/05/26/easa-grounds-all-
dassault-falcon-7x-aircraft-pending-incident-inwgation/> [accessed 14 June 2014].

%5 Supra note 40

126



4.3 THE ROLE OF EASA IN INTERNATIONAL RELATIONS AND
ITS STATUS UNDER THE CHICAGO CONVENTION

4.3.1 THE QUESTION OF INTERNATIONAL LEGAL PERSONALITY
OF EASA

As was described under Section 4.2.2, initially there was an dttengstablish
EASA by means of an international treaty and in the form of amnational or-
ganisation, which was however ultimately abanddtied.

The fact that EASA was established in the form of an EU agencyodlid n
diminish the importance of international cooperation for the funictip of this
agency. Indeed one of the main objectives set by the EASA BasitaRegyis to
‘promote [EU] views regarding civil aviation safety standards and thlesigh-
out the world by establishing appropriate cooperation wittd thountries and
international organisationd”.In this respect the primary role of EASA is to:

[Alssist the [EU] and its Member States in thedielf international relations, including
the harmonisation of rules, recognition of appreatd technical cooperation, and be en-
titled to establish the appropriate relations it aeronautical authorities of third coun-
tries and international organisations 2. .

The use of the wordssistabove is symptomatic of the fact that EU insti-
tutions and Member States do not consider EU agencies, inglHABA, as be-
ing entitled to represent the EU position to an outside aceliencommit the EU
to international obligation®. This is yet another consequence of EASA being part
of the EU legal system. In practice however the situation is morelepygspe-
cially if one tries to analyse the question of EU agencies’ legalshot from the
perspective of EU law, but from the perspective of public internatianal

While EASA's legal personality in the territories of EU Membeat&kt is
explicitly envisaged under its Basic Regulat?ithe question of EASA’s interna-
tional legal personality is not so clear. This is not arsems the question of in-
ternational legal personality of EU agencies in general is sulmedivergent
views in academic writing®. The controversies around legal status of EU agen-

% The EU institutional practice also provides exasmf bodies which were established in a form
of an international organisation but functioningdan close control of EU institutions. This was
the case with Europol, which was originally creabgdan international convention concluded by
EU Member States and subsequently transformedaimtBU agency. For further discussion see:
Andrea Ott, Ellen I. L. Vos, and Florin Coman-Kuri@uropean Agencies on the Global Scene:
EU and International Law Perspectives', in: Europd@aencies in between Institutions and
Member Statesd. by Michelle Everson, Cosimo Monda, and Elldn Mos (2014).

*” Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 2(d).

%8 |bid. Preamble clause 23.

% EU, 'Joint Statement of the European ParliambetCouncil of the EU and the European
Commission on decentralised agencies', (2012),
<http://europa.eu/agencies/documents/joint_Stateraead_common_approach_2012_en.pdf>
[accessed 9 January 2014].

% Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

®1 See in particular: Gregor Schusterschitz, 'Eurppegencies as Subjects of International Law’,
IOLR, 1 (2004), pp. 163-188; Andrea Ott, 'EU regulataygracies in EU external relations:
Trapped in a legal minefield between European atetrational Law', European Foreign Affairs
Review,13 (2008), pp. 515-540; Fink Melanie, 'Frontex WiogkArrangements: Legitimacy and
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cies as international act8fscan be viewed as an emanation of a more general
discussion on the relationship between international law ané&thk&aw, which
‘to some extent still remains quite an esoteric is&tie’.

The question of international legal personality of EU agencipsnsarily
approached in the academic writings from the perspective of potentigl rinakst
ing powers of these bodies. While there are differences of opinion aorgéne
international status of some working arrangements concluded by &tiag,
including EASA* (this issue will be further addressed under Section 4.3.4sit h
been demonstrated in the literature that a limited international pegsbnality of
EU agencies can be established in case they conclude headquarters agreements
with their host State%.

Indeed, by the end of 2013 over eighteen EU agencies had concluded
headquarters agreemeftsand from the analysis of their provisions and State
practice it is clear that they are governed by international law, widshdemon-
strated by SchusterschfzHowever, so far EASA has not been granted the ca-
pacity to conclude a headquarters agreement, although in 20bp@sairto this
end was made by the European Commis&on.

In any case, headquarters agreements are one of the very few exceptions to
the general principle under the EU Treaties according to which balyUnion
may conclude an agreement with one or more third countries or inberaladir-
ganisations®® It could be argued that it is not legally possible to dakego
EASA, or any other EU Agency, broader treaty making powers, @stitd be
inconsistent with thderoni doctrine presented in the previous section.

EASA also does not have its own privileges and immunatiethe interna-
tional field, but relies on the privileges and immunities & B, which have
been granted to the EU on the basis of its founding Treties.

Human Rights Concerns Regarding 'Technical Relghims", Utrecht Journal of International and
European Law,28 (2012), pp. 25-26.

®2The question of international activities of EU agies has so far been studied only scarcely. At
the time of writing this study a research projeesweing finalised on this topic at the Maastricht
University, and the author has consulted one ofélearchers involved in that project when pre-
paring this section of Chapter 4.

% Enzo Cannizzaro, Peolo Palchetti, and A. Ramses#leInternational law as law of the
European Union{(2012).

® See in particular: Melanie, 'Frontex Working Amaments: Legitimacy and Human Rights
Concerns Regarding 'Technical Relationshipspranote 61, at pp.25-26; Ott, Vos, and Coman-
Kund, supranote 56, at pp.104-105.

85 Schusterschitz, 'European Agencies as Subjedtgeshational Law'supranote 61, at p. 188.

¢ EC, 'Decentralised agencies: 2012 Overhaul (écgllfiches)’
<http://europa.eu/agencies/documents/fiche_3 serdgpt cons_2010-12-15_ en.pdf> [accessed 9
January 2014].

87 Schusterschitz, 'European Agencies as Subjedtgeshational Law'supranote 61, at pp. 176-
177.

®8 EC, 'Proposal for a Regulation of the Europeafid®aent and of the Council amending
Regulation (EC) No 216/2008 in the field of aerades, air traffic management and air
navigation services', (COM(2013) 409 final).

*TFEU, Article 216.

" The application of the ‘Protocol on the Privilegesl Immunities of the EU’ to EASA is con-
firmed by Article 30 of Regulation (EU) No 216/2008is means, in particular, that the premises,
buildings and archives of EASA are inviolable amdrapt from search, requisition, confiscation
or expropriation. Also the property and assetsABE cannot be the subject of administrative or
legal measures without the authorisation of thelCJE
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In view of the above it could be concluded that EASA, atdtage, does
not have any features indicating possession of international legnality. This
study argues however that this is not the case, and thattedifegal personality
can be attributed to EASA. This is justified by the safety fonstwhich were
given to EASA by EU Member States as is demonstrated below.

4.3.2 THE RELATIONSHIP OF INTERNATIONAL AGENCY’
BETWEEN EASA AND EU MEMBER STATES

The fact that EASA has been established in the form of an EU ag@dcyot
international organisation is not necessarily, on its own,cavsopper to this
body having competences, the execution of which would pre-sepgpagrtain,
even very limited, degree of international legal personality.

As explained by Brownlie in his principles of public interna#iblaw, ‘en-
tities acting with delegated powers from States, may appear tp argeparate
personality and viability on the international plaffeand that ‘joint agencies of
States ... may have restricted capacities and limited independerue tegfarded
as a separate legal persén’.

The question of international legal personality is today prigmaajp-
proached from a functional perspective, meaning that it is impoddook at the
totality of the factors, including the powers and competences tvat given to a
given organisation, as well as its relevant practice, and orb#sis to assess
whether these powers, competences and practice pre-suppose that tlsatwgani
is a separate legal person under international3ais approach is in-line with
the fggnousReparation for Injuriesruling of thelnternational Court of Justice
(1CJ).

When looking at EASA from the functional perspective, of primary im
portance are Articles 17(e) and 20(1) of the EASA ‘Basic Regulationghngrio-
vide that the Agency shall:

[In its fields of competence, carry out, on behaifMember States, functions and tasks
ascribed to them by applicable international cotiees, in particular the Chicago Con-
vention’®

And:

With regard to the products, parts and applianceshe. Agency shall, where applicable
and as specified in the Chicago Convention or iteekes, carry out on behalf of Mem-

1 James Crawford, Brownlie's principles of publiteimational law, (2012), p. 120.

2 |bid. at p. 169-170.

3 See: Henry G. Schermers and Niels M. Blokker,rivtional Institutional Law, (2011), pp. 989-
990; Crawfordsupranote 71, at p. 170; Jan Klabbers, An Introductemmternational

Institutional Law, (2009), pp. 49-50.

" In this case the ICJ concluded that UN is an irtBonal legal person because its member States
‘by entrusting certain functions to it, with thdeatdant duties and responsibilities have clothed it
with the competence required to enable those fomstio be effectively discharged’ ('Reparation
for Injuries Suffered in the Service of the Unifedtions, Advisory Opinion', in: [1949] ICJ
Reports 174, (1CJ,1949), (p. 179).

> Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 17(e).
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ber States the functions and tasks of the Statlesifin, manufacture or registry when re-
lated to design approvAl.

The legal and practical consequence of the above provisions igittest;
ever the EASA Basic Regulation grants to the Agency competencels ariei also
covered by international conventions and in particular the ChiCagwention,
then EASA in this respect will be acting as an authorised repraserdéll EU
Member States.

Following the establishment of EASA, each EU Member State dtésed
ICAOQ, through diplomatic channels, that EASA is ‘now itshawised representa-
tive for the fulfilment of its obligations, as State of designmanufacture, as
specified in Part Il of Annex 8 to the Chicago ConventidrBubsequently EASA
has been implementing and enforcing the relevant provisions @&rnhexes to
the Chicago Convention on behalf of EU member States, inclubinoggh the
issuance of Type Certificates to aircraft, and following the coimgnairworthi-
ness of the aircraft which it has certified.

Following on from the above, it is clear that a relationgtiipgency has
been established between EASA and EU Member States.

The concept of direct delegation of the exercise of competences from EU
Member States to an EU agency has so far been addressed in the litedgture on
scarcely and primarily from the perspective of EU law. Hofman and Mamon
their analysis of ‘pluralisation of EU executive’ observe thatrtteelel of direct
delegation:

[M]ight seem at first sight attractive in that @udd be capable of explaining the most far-
reaching delegations of powers to EU agencies aadhe power to take externally bind-
ing implementing acts and engage in internatioelaltions in absence of any clear Treaty
authorisation to do s@.

They conclude however that the consequence of direct delegation fromeEld M
ber States to EU agencies:

[W]ould result in EU agencies, which are establishader EU law, and apply EU proce-
dural law, exercising Member State competencess Tancept and mix of approaches
would lead, in effect, to nothing less than theatiom of agencies as bodies, legally
speaking, occupying a place in between EU and Mestzes law. Conceptualising del-
egation to agencies in the European Union as direbbrizontal delegation — although it
might be an apt description of delegation of powfessn a political scientist’s point of
view —is thus difficult to establish in terms of EU lfemphasis added].

The question of direct delegation from EU member States to EU agencies
in the specific context of EASA, has also been looked at by®Wisand Koman-
Kund, who came to a conclusion that this construction ‘..uigegeculiar, as we
see that Member States “borrow” EASA for tasks relating to powers farthwhi

8 |bid. Article 20(1).

""EC, 'Template for EU Member States démarche tdO®@# the transfer of regulatory tasks to
EASA', (EU Council archives, Brussels, 14 Noven2@03).

8 Herwig C.H. Hofmann and Alessandro Morini, ‘Ther@lisation of EU Executive -
Constitutional Aspects of "Agencification™, ELBY (2012), p. 431.

™ |bid. p. 432.
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they are responsible. Consequerthiis necessitates more empirical research on
this matter{emphasis added5°

The difficulty that researchers experience in fully explaining d¢gall ba-
sis and consequences of the direct delegation of implementing plomr&U
member States to an EU agency, or more specifically to EASA, saghasta
different approach may be necessary. In particular, given the &dntthe case
of EASA the delegation concerns powers to implement interratlaw, namely
the Chicago Convention, the public international law perspectigetd be em-
ployed, in addition to the EU law perspective.

This study argues that Articles 17(e) and 20(1) and subsepsmnice re-
lated to the implementation of these provisions establish doredhtp of agency
between EASA and EU Member States not only from the perspectipebtit
EU law, but also from the perspective of public internationaf*é\w.

This is because EASA has been authorised to implement and enforce, o
behalf of EU Member States, international law, and in particukarChicago
Convention. This includes EASA having the powers to make idasighat are
binding for EU Member States under the Chicago Conveftiém. example of
such a decision would be the issuance by EASA of a Type Cedificaifirming
that an aircraft design complies with an appropriate certification.HaSisch a
decision creates effects under Annex 8 to the Chicago Convemd:dlnding the
triggering of obligations which this Annex attributes to ‘Biate of Design®

The concept of international agency is recognised in the rulinigseoha-
tional courts, by practitioners as well as in academic writingaaasdemonstrat-
ed by Sarooshr. Sereni describes this relationship as follows:

In the field of international law every subject geally acts in person, through its own or-
gans, without resorting to cooperation with othdsjects. However, international practice
shows that members of the community of nations sames act on behalf of other mem-
bers, with the legal effect that the transactioesfggmed by the acting subject in the
name and for the account of the other person hav¢hé latter the same legal conse-
guences as if it had acted in person. ... This I[pgahomenon implies a split between the

8 0tt, Vos, and Coman-Kundupranote 56, at p. 105

8. For an overview of the concept of agency in ira¢éiomal law see in particular: Sarooshipra

note 19 in Ch.2, at pp. 33-51; Angelo P. SeremjeiAcy in International Law', American Journal

of International Law34 (1940), pp. 638-660; Curtis A. Bradley and Judit Kelley, 'The concept

of international delegation’, Law and Contempofrgblems;71 (2008), pp. 1-36.

8 The relationship of an international agency betwe&tate and organisation, as described in this
section, has to be distinguished from the notioa §bint organ’, which is a different category of
State cooperation under international law. A ‘j@ngan’ is a bodgomposeaf the States, and

does not have a separate legal personality. Twa pnominent examples of such joint organs,
often referred to in the literature, are the Naldministering Authority established under the
"Trusteeship Agreement for the Territory of NauNew York, 1 November 1947, UN General
Assembly Resolution 140(ll); and the Intergoverntae@ommission under the 'Treaty between
the United Kingdom of Great Britain and Northereléind and the French Republic concerning the
Construction and Operation by Private Concessienaif a Channel Fixed Link', Canterbury, 12
February 1986, UKTS No. 15 (1992).

8 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20.

8 See for example: Annex 8 to the Chicago ConventioRaragraph 4.2.1.1.

8 sarooshisupranote 19 in Ch.2, at p. 33.
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immediately acting international person and thes@erto whom the legal effects of these
acts are impute.

Given the fact that the international agency concerns the performance of
international activities, it is governed by international law, eaudl therefore exist
‘only between parties recognised as subjects of internationafiaw’.

Similar view is expressed by Sarooshi:

[A]n important precondition for the existence of agency relationship in both interna-
tional and domestic law is that the principal agera are separate legal entities. This
flows from the principle of representation inhergman agency relationship: that an agent
acts on behalf of its principal to change certdiitsorights and obligation®

It has also to be underlined that in this case we are dealihgwibnstitu-
tional agency, and not a factual agency which ‘does not hingefisplgion the
nature of personality of the organisation nor does it flow froencibnstitutional
relationship between the organization and its memBers'.

The requirement that the principal and agent are separate international le-
gal persons when it comes to the implementation of the ChicageeGtion and
its Annexes may also be derived from the practice of ICAO, whidts iResolu-
tion on nationality and registration of aircraft operated by intemaltioperating
agencies, had defined international aircraft registration as:

The cases where the aircraft to be operated bgtamational operating agency would be
registered not on a national basis but with arrir@iional organization having legal per-
sonality, whether or not such international orgatian is composed of the same States as
have constituted the international operating agency

As EASA acts today on behalf of EU member States as a ‘State of Regis-
try’ for all issues related to aircraft design, and this has been facoeptable by
ICAO as the subsequent section demonstrates, it shouldenekcluded that it
could similarly act on behalf of EU Member States for the purposgerhiation-
al aircraft registration.

To conclude, while EASA has legal personality under public &,
which is separate from EU Member States and the EU itself, thisnaditgaeso-
nates also at the international plane through the relationshipeonational agen-
cy on the basis of which EASA was authorised to act on beh&t) Member
States, including by taking binding decisions, under thieagio Convention. This
international legal personality is however limited by scope atleg 17(e) and
20(1) of the EASA ‘Basic Regulation’.

The existence of EASA's limited legal personality does not nhearever,
as will be demonstrated in Chapter 6, that EU Member States cedsedespon-
sible for compliance with their obligations as contracting pattiethe Chicago

% Sereni, 'Agency in International Lawlpranote 81, at p.638.

8 Ibid. p. 639.

8 Sarooshisupranote 19 in Ch.2, at p. 34.

8 Chittharanjan F. Amerasinghe in: Institute of mtional Law (IIL), 'Yearbook', Volume 66,
Part I, Session of Lisbon, (1995), p.353.
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Convention. Neither does this legal personality negate the ggmeraiple that
agencies do not represent the EU position to an outside audiecoemit the
EU to international obligatiorn?.

4.3.3 PRACTICAL CONSEQUENCES OF THE RELATIONSHIP OF
INTERNATIONAL AGENCY’ BETWEEN EASAAND EU
MEMBER STATES

The relationship of international agency between EASA and EU MentidiersSs
in the first place a consequence of a decision which was driven byemtgi of
safety and efficiency - namely to perform certain certification tasks cgnipall
behalf of all EU Member States, and with binding legal effecitgerGGthat these
tasks are also governed by the Chicago Convention, meant that étiercief

EASA necessarily had to have effects under international law.

From the Chicago Convention point of view there are a number of-pract
cal consequences of the establishment of the international agency sbigation
between EASA and EU Member States.

First of all, under Article 83 of the Chicago Convention ICAO Memb
States:

[M]ay make arrangements not inconsistent with thevigions of this Convention. Any
such arrangement shall be forthwith registered tighCouncil, which shall make it pub-
lic as soon as possible.

Because the relationship of international agency between EASAENd
Member States alters the way in which the latter discharge their sésiibas
under the Chicago Convention, such relationship falls withenscope of Article
83. The analysis of State practice indicates that this istiaésonderstanding of
the EU Member States which have notified ICAO about the facERSA exer-
cises on their behalf the ‘functions and tasks of the State @ndesanufacture
or registry when related to design approvalThis is in line with the theory of
international agency:

Since international agency is intended to functidth relation to third parties, it is neces-
sary that they be informed of the extent of thdaxity conferred upon the agent. ... Eve-
ry international transaction is so closely conngatéth the special characteristics and
qualities of each subject involved that each ofrtmeust necessarily know the other par-
ties to whom rights and duties are to be assumkeekeTis no place in international law
for the doctrine of the undisclosed principal.

The second consequence of EASA acting on behalf of EU Member States
is the fact that this reflects on the scope of the ICAO USOAPRiIt&ti As a re-

% EU Joint Statement on decentralised agencie2j28dpranote 59.

°1'Chicago Convention’, Article 83.

%2|CAO, 'Final Report on the safety oversight awndithe civil aviation system of the European
Aviation Safety Agency', (2008),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/EASANSOAP_Final%20Report_en.pdf>
[accessed 9 August 2014], at Paragraph 1.1.10.

%3 Sereni, 'Agency in International Lawlpranote 81, at p.649.
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sult, ICAO had to conduct audits of EASA to verify the comgénf EU Mem-

ber States with the relevant ICAO SARPSs, in particular Annéx e Chicago
Conventiorn™* This was a major benefit for ICAO and EU Member States, as in-
stead of conducting an audit of each individual State, ICA@dcoonduct just
one audit of EASA and subsequently link its results with W(SAOP reports of
each EU Member Stafé.

The Chicago Convention is not the only international legaungent
which is impacted by the agency relationship existing betweenAEk®E EU
Member States. The other two instruments are BASAs concludec [isLthand
working arrangements concluded by EASA. The following sedtitidook at the
benefits of these two instruments and associated legal problems.

4.3.4 LEGAL STATUS OF EASA UNDER BASAs AND WORKING
ARRANGEMENTS

When it comes to the conclusion of BASAs, which were address€Ethapter 2,
the role of EASA is only to assist the European Commisisidheir negotiations -
this is clear from the provisions of EU Treati@€ASA Basic Regulatiof’, and
practice®

Compared with the situation under the JAA, EU BASAs offer cmrable
benefits from a safety and efficiency perspective. Whilst in the rpatsall EU
Member States had such agreements, today when the EU concludefaiBAS
applies, in principle, to all EU Member StatésThis is because EU BASAs, alt-
hough beindilateral in form— that is they are concluded between the EU and the
third country only — have multilateral effect.

The EU BASAs also create a level playing field by replacing thiems
BASAs, which EU Member States were allowed to continue usieg after the
adoption of the EASA Basic Regulatidf.In addition, because they are above
secondary legislation in the hierarchy of EU laws, EU BASAs atlle\mgating
from the provisions of EASA Basic Regulation and its imple iles'® This
brings benefits such as automatic acceptance of foreign app ghe possi-
bility to issue certificates in a simplified manner, that ischgcking only the dif-
ferences between the EU and foreign requiremi@ntsot all countries have this

% |CAO USOAP report on EASA (2008upranote 92.

% |bid. at Paragraph 1.1.9.

% TFEU, Article 218.

%7 In accordance with Regulation (EU) No 216/208@ranote 81 in Ch.2, Article 27: ‘the Agen-
cy shall assist the Community and the Member Stattfeir relations with third countries in
accordance with the relevant Community law.’ TheeAgy shall, in particular, ‘[A]ssist in the
harmonising of rules and mutual recognition regagdipprovals attesting the satisfactory applica-
tion of rules.’

% EASA Information Note on the EU-US BAS#upranote 118 in Ch.2.

% For examples of BASA concluded by the EU withdhiountries see: List of EU Bilateral
Aviation Safety Agreementsupranote 108 in Ch.2.

190 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 12(2).

101 |bid. Article 12(1).

192 This is the case for example under the EU-US BA®A approvals of production and design
organisations, and certain minor repair and desigmge approvals. See: Annex | to 'EU-US
BASA', supranote 97 in Ch.2.

193 This is the case for example in respect of thea@mp of repair stations under the EU-US BA-
SA. See Annex 2, Paragraph 4.4 of the EU-US BAS#ranote 97 in Ch.2.
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possibility. For example in the US, BASAs are treated as execativeements
only which means that they cannot derogate from the national requmitgi

In addition to assisting in BASA negotiations, EASA afdays an im-
portant role in their implementation. Each of the agreementdustatt so far by
the EU designates EASA as a technical agent of the EU anckitsokt States for
matters falling within the scope of EASA's competeHedhis role of EASA as a
technical agent implies that it may act in the international areasbasly desig-
nated by the EU under a BASA.

The legal situation is different in the case of working arrangesr(&),
which EASA can conclude with third country aviation authoritiegternational
organisations under Article 27(2) of its Basic Regulation. Suclk Yg§uire how-
ever prior approval of the European Commission, to ensure thesistency with
EASAs mandate and EU’s international aviation policy.

The legal status of EASA WAs creates some difficulties for acadentic w
ers. For example Ott observes that certain formulations they ebeastheantry
into forceclauses, suggest that EASA WAs could be considered as tieaily
legally binding and that this results:

[lIn a grey area which is legally not acceptabld areates problems of legal uncertainty
with regard to their implications and consequerfoeghe internal and external division
of [EU] competences in external relatidfi&.

Also other sources suggest that, looking from the internatiemalpler-
spective, some of the EASA WAs could be considered as havirgjahes of an
international agreemeht’

The above uncertainties regarding the legal status of EASA WAsecan b
explained by referring to the relationship of international agertdghnexists be-
tween EASA and EU Member States. The fact that a WA stipulbtgsEASA
acts on behalf, or represents EU Member States, is a recognitiosn @élegation
provisions already contained in the EASA Basic Regulation, hodld not be
understood as implying that a WA in any way binds the HRiititions or EU
Member States under international law. In this situation the $\éAtbol used by
EASA to exercise the implementing powers which have been givieada tech-
nical agent.

It is however true that EASA is not always consistent in clagfyire le-
gal status of its WAs, and some of them do not explicitteSthat they are with-
out prejudice to international agreemefifsDivergences of interpretations also
do happen, as was the case in 2013 when the Turkish aviatfmriguargued in
a case involving aircraft certification that it delegated to EASA tleeoise of its

104 Jennison, 'The Future of Aviation Safety Regutatidew US-EU Agreement Harmonizes and
Consolidates the Transatlantic Regime, but WhtiteédPotential for Genuine Regulatory Reform’,
supranote 117 in Ch.2, at p. 344.

1% see for example Article 1F of the EU-US BASAipranote 97 in Ch.2.

196 Ott, 'EU regulatory agencies in EU external relast Trapped in a legal minefield between
European and International Lasypranote 61, at p. 539.

197 ott, Vos, and Coman-Kundupranote 56, at p. 103-104

%8 The list of EASA working arrangements can be foahdEASA, 'Working Arrangements'’
<http://easa.europa.eu/document-library/workingsagements> [accessed 6 August 2014].
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‘State of Design’ responsibilities on the basis of a WA, and wB&®A had to
clarify that this is possible only on the basis of an inteonatiagreemenif?

Finally, because WAs do not have a binding status under atimnal law,
they cannot derogate from EU law, which is in fact their main ditioih. As a
consequence, when implementing a WA, EASA must follow theigioms of EU
law. This also means that any provision in a WA suggestitigations for third
parties, such as aircraft manufacturers or designers would have todideosh
asultra vires and therefore void-°

4.4 CONTRIBUTION OF EASATO THE IMPROVEMENT OF
GLOBAL AVIATION SAFETY AND OBJECTIVES OF THE
CHICAGO CONVENTION

This section will provide an analysis of the safety functiohBEASA and demon-
strate how and to what extent these functions contribute talgdetation safety
and the Chicago Convention objectives of ensuring ‘the highestqatalet degree
of uniformity in regulations, standards, and procedurés.’

In this context it has to be recalled that EASA is not a siigd) authority
for aviation safety, and has to work in partnership and sharg wagkthe NAAs
of EU Member States. In addition, similarly to EASAs legalstathe perfor-
mance of its safety functions is also impacted by the fact thapirt of the EU
institutional system.

The scope of EASA's Basic Regulation and EASA's mandate hasahad
evolved, starting with airworthiness matters in 268%2and then extended to flight
operations and aircrew in 2068, and in 2009 further extended to safety aspects
of ATM/ANS and aerodrome's?

The following sub-section will address three aspects of EASAstion-
ing as a RASO: rulemaking, certification and finally oversight enfibrcement.
This should not be understood as an exhaustive study ofEA&fety functions
but rather as a critical analysis of those of their aspects which ateretesant
from the perspective of this study.

4.4.1 THE EU AVIATION SAFETY REGULATORY PROCESS

The primary objective of the EASA Basic Regulation is to ensuregytadnd uni-
form level of protection of the European citizét? One of the means to ensure

109 Author was involved personally in the clarificatiof this case.

19 Thjs does not mean however that the working asaremnts do not affect third parties from a
practical point of view. For example if EASA cong&s an arrangement on participation of a for-
eign authority in the EU SAFA programme, this methras this authority may have access to in-
formation on ramp inspections performed by EU Mengifates.

11:Chicago Convention’, Article 37.

112 Regulation (EC) No 1592/2008upranote 26.

113 Regulation (EU) No 216/2008upranote 81 in Ch.2.

14 EU, 'Regulation (EC) No 1108/2009 of the EuropBarliament and of the Council of 21
October 2009 amending Regulation (EC) No 216/200Be field of aerodromes, air traffic
management and air navigation services and rege@inective 2006/23/EC', (OJ L 309,
24.11.2009).

115 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause 1.
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this objective is ‘the preparation, adoption and uniform applicatioall neces-
sary acts*®

A single regulatory framework is also essential for a level playind fael
the industry, facilitating free movement of goods, persons anitegy and pro-
moting cost-efficiency in the regulatory and certification processes.harmoni-
sation is also in line with the Chicago Convention objeatfvensuring ‘the hi;;h-
est practicable degree of uniformity in regulations, standards, aceldures**

It is important to recall that aviation safety rulemaking in thkei€based
on the division of work between EASA, and the European Cssiam, European
Parliament, Council and specialised regulatory committéess demonstrated
under Section 4.2.4, EASA can only adopt non-legally bindioguments, but
when it comes to adoption of legally binding EU regulatigssiole is limited to
assisting the European Commisstoh.

The EU aviation safety regulations, unlike ICAO SARPs are noinmoim
requirements. They are directly binding in their entitétgnd with the exception
of conditions envisaged under Article 14 of the EASA Basic Regulésee Sec-
tion 4.4.1.1 below) EU Member States are not allowed to derdgemethem or
to impose additional requirements. This principle of EU laviclvis reflected in
the founding treatie¥" and confirmed by rulings of the CJEH,is essential for
the functioning of the single aviation market which requiré®tm conditions of
operation for undertakings.

18 |bid. Article 2.3(a).

17 Chicago Convention’, Article 37.

18 paul Craig and Grainne de Blrca, EU Law: Texte8aand Materials, (2011), pp. 121-141.

119 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 19, which states that: drder to
assist the Commission in the preparation of prdsdeabasic principles, applicability and essen-
tial requirements to be presented to the Europaaiiement and to the Council and the adoption
of the implementing rules, the Agency shall prephedts thereof. These drafts shall be submitted
by the Agency as opinions to the Commission.’

OTEEU, Article 288.

121 |pid.

122:Case C-6/64, Flaminio Costa v. ENEL', in: [1964]R |-585, (CJEU,1964), (p. 594), where
the CJEU stated that: ‘[T]he law stemming from Tneaty, an independent source of law, could
not, because of its special and original natureJsgridden by domestic legal provisions, howev-
er framed, without being deprived of its charaaeiCommunity law and without the legal basis of
the Community itself being called into questioneTransfer by the States from their domestic
legal system to the Community legal system of itjlets and obligations arising under the Treaty
carries with it a permanent limitation of their sogign rights, against which a subsequent unilat-
eral act incompatible with the concept of the Comityucannot prevail.’ See also: ‘Case C-26/62,
Van Gend en Loos v. Administratie der Belastingen[1963] ECR I-1, (CJEU,1963), (p. 12),
where the CJEY stated that: ‘[T]he Community cdoggs a new legal order of international law
for the benefit of which the States have limite€iitisovereign rights, albeit within limited fields,
and the subjects of which comprise not only Men®tates but also their nationals. Independently
of the legislation of Member States, Community therefore not only imposes obligations on
individuals but is also intended to confer upomihéghts which become part of their legal herit-
age. These rights arise not only where they areessjy granted by the Treaty, but also by reason
of obligations which the Treaty imposes in a chedefined way upon individuals as well as upon
the Member States and upon the institutions ofQtbemunity.’
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4.4.1.1 BENEFITS AND SHORTCOMINGS OF THE EU AVIATION
SAFETY REGULATORY PROCESS

The benefits brought about by the establishment of the EUavsdfety regula-
tory process are so far mixed. On the one hand the EU regulatiod#reanty
applicable and legally binding for all EU Member States, as wasdstrated in
the preceding section. There is thus no need to transposdrtrethe national
legal systems to make them binding for individdafsThis is the most significant
benefit, as compared with the previous JAA system, which caujdrecommend
adoption of harmonised requirements to its member authdfiies.

On the other hand the establishment of this process did nottee®sult
in substantial efficiencies in terms of resource savings for thedfional authori-
ties. A study conducted in 2010 for the European Parliament cmttthat:

More than half of the European national agenciatedtthat their costs had increased
since the establishment of the EU rulemaking proc=dOnly very few countries had a
reduced workload following the change to the rulkimg process compared with the
JAA process. Their workload is still heavy in gaaleas it encompasses the wider number
of consultations. The largest NAAs who were patéidy active in the JAA negotiations
(e.g. Germany) are the ones who experienced aftiedus their workload?®

The above can be attributed to two facts. Firstly, followisgestablish-
ment and subsequent two extensions of its mandate, EASAohandertake a
large number of rulemaking tasks in order to help build the sy3Jtkenreview of
rulemaking deliverables of EASA for the years 2004-2013 shoatsoth average
EASA published nineteen ‘Notices of Proposed Amendment’ (NPygar, with
an upwards trend towards the end of the analysed péfiG&condly the EASA
rulemaking process was already preceded by a regional system seteughen
JAA, and - as far as ATM/ANS is concerned - by EUROCONTRBLL s likely
that if the EASA rulemaking system had not built upon thgelgr harmonised
JAA/EUROCONTROL system, but on the twenty eight differestional frame-
works of EU Member States the cost savings would be moreevisibl

The fact that the EU system is based on directly applicable anahdpind
regulations does not mean that all regulatory differences haveefiegnated.

12 This is also because a general trend can be alssirihe air transport sector towards replac-
ing EU Directives, which need transposition, witd Eegulations, which do not need transposi-
tion.

124 ps it the case with the ‘differences’ to ICAO SARRhe JAA authorities committed only to
‘declare all their national regulatory differendesxisting JARs ... and to work towards the dele-
tion of these national regulatory differences @itlembodiment in the appropriate JAR.” See
Cyprus Arrangementsupranote 52 in Ch.3, at Paragraph 3.

1% pricewaterhouse Coopers on behalf of the Europadimment's Committee on Budgets, ‘The
impact on the EU and national budgets of EU agencigse studies, PricewaterhouseCoopers
study prepared for the European Parliament's Caeeniin Budgets', (2012),
<http://www.europarl.europa.eu/studies> [accesskhzh 2014], p. 82.

128 EASA, 'Notices of Proposed Amendment (NPAs)' phtasa.europa.eu/document-
library/notices-of-proposed-amendment> [accesséuhg 2014].

127 For an overview of the EUROCONTROL safety relatdidmaking activities before the exten-
sion of the EASA competence to ATM/ANS safety Séan Antwerpensupranote 52 in Ch.1, at

p. 54.
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The possibility of such differences, although considered as éxcahtis envis-
aged under Article 14 of the EASA Basic Regulation, which givéstdMember
States the possibility to: (1) adopt additional safety measuresse they need to
immediately react to a safety problem; (2) grant exemptions inviagt ef un-
foreseen urgent operational circumstances or operational needs ofed liluit-
tion, provided the level of safety is not adversely affected; andg@¢ individual
approvals derogating from the common requiremeshisre an equivalent level of
protection can be achieved by other means.

The application of Article 14 is subject to the control of theofean
Commission and EASA® An evaluation of the application of this Article 14
conducted by the European Commission in 2013 shows thatm@asing number
of EU Member States are submitting a growing number of notificatioder this
article, and especially under its provisions referred to in pgiatsd 3 abové?®

Another observation is that the EU civil aviation safety systiees not
encompass all aviation activities. Two examples can be giveisirepect. First-
ly, so called Annex Il aircraft® are excluded, unless they are used in commercial
air transport®! The second exclusion concerns aerodrome safety, as the EASA
Basic Regulation applies only to:

Aerodromes, including equipment, located in theittay subject to the provisions of the
Treaty, open to public use and which serve comrakadi transport and where operations
using instrument approach or departure procedueesgravided, and:

(&) have a paved runway of 800 meters or above; or
(b) exclusively serve helicoptet¥

Such exclusions principally stem from the subsidiarity prircgishrined
in Article 5 of the Treaty on the European Union (TEU), whiohits EU regula-
tions to only those issues which by reason of the scale orsefiethe proposed
action, can be better achieved at Union level than at the natiorat¥ein prac-
tice they mean however that Member States still need to maintainoarettly
implement national rules to the extent necessary to regulate actialtieg out-
side the EU competend#

The other feature of the EU regulatory framework is that not all aviation
safety regulations fall within the scope of the EASA Basic Reigulathis is the
caseinter alia for regulations on accident investigatitn,occurrence report-

128 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 14.

129 EC, 'Information Note: Handling of notifications the context of the flexibility provisions
under Articles 14(1), 14(4) and 14(6) of EU RegolaiNo 216/2008', (meeting of the EASA
committee No 3/2013).

130«Annex Il aircraft’ include a wide category rangifrom amateur built or historic aircraft, to
modern ultralight aircraft built in serial produmti. See: Regulation (EU) No 216/2088pranote
81 in Ch.2, Annex Il.

131 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 4(4) and (5).

132 |bid. Article 4(3a).

133EU, 'Treaty on the European Union (TEUY', in Cditsted Treaties and Charter of
Fundamental Right$2010).

134 EASA, 'The EASA system as an integral part offhke(Aviation) legal system’, in EASA
International Cooperation Forum Legal Workshi@russels, 12-14 October 2009).

135 Regulation (EU) No 996/2018upranote 180 in Ch.3.
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ing,**® or SES**’ The practical consequence of that is that they are adopted in a
separate rulemaking process not involving EASA and their impleti@nia not
necessarily monitored through the EASA standardization inspec#rthe same
t@melgge Agency can be given certain tasks and responsibilities sutetegisla-

tion.

While in certain cases such separation can be justified — for example acci
dent investigation which has to be independent from EASA as ifyicgrtau-
thority - this dichotomy is proving to be an increasingrsewf problems. This is
most visible in ATM/ANS where, following the extension oA&A competences
to this domain, safety is regulated in parallel under the SEShanBASA Basic
Regulation. As pointed out by the European Commissios ctigiates duplication
and is not efficient because it necessitates involvement of twcapedibodies,
meaning EUROCONTROL and EASA to deal with technical aspéawil avia-
tion regulation-*® Although the European Commission believes that it isiptes
to ‘eradicate the overlap between SES and EASA regulations’ thimettdr co-
ordination between EASA and EUROCONTR&P this study advocates a partial
or even complete merger of these two organisations for reasons explaoted
Section 4.6.

4.4.1.2 COMPLIANCE OF EU AVIATION SAFETY REQUIREMENTS
WITH ANNEXES TO THE CHICAGO CONVENTION

Under the EASA Basic Regulation one of the obligations of trendygis to:

[Alssist Member States in fulfilling their obligatis under the Chicago Convention, by
providing a basis for a common interpretation andoum implementation of its provi-
sions, and by ensuring that its provisions are daken into account in this Regulation
and in the rules drawn up for its implementatllé%].

Under the above provision EASA should be assisting EU béerStates
in identifying differences between ICAO SARPs and EU regulatisadar how-
ever the practical implementation of this function is not ideslEASA does not
seem to systematically identify the differences between the rulei firaposes
and the ICAO SARPs.

138 Ey, 'Regulation No 376/2014 of the European Padiat and of the Council of 3 April 2014 on
the reporting, analysis and follow-up of occurrenitecivil aviation, amending Regulation (EU)
No 996/2010 of the European Parliament and of #enCil and repealing Directive 2003/42/EC
of the European Parliament and of the Council aoeh@ission Regulations (EC) No 1321/2007
and (EC) No 1330/2007', (OJ L 122, 24.4.2014).
137 EC, 'Framework for creation of the Single Europ8kp (SES)'
<http://europa.eu/legislation_summaries/transpiorttansport/|I24020_en.htm> [accessed 29
March 2014].
1% See for example: Regulation (EU) No 996/2@upranote 180 in Ch.3, Article 8, which sets
outs the rights and responsibilities of EASA in toeirse of an air accident investigation.
1% EC, 'Communication from the Commission to the Beem Parliament, the Council, the
European Economic and Social Committee and the Gtemof the Regions: Accelerating the
illzg]plementation of the Single European Sky', (COM@0408 final, 2013), p.9.

Ibid.
141 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 2(d).
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A review of thirty opinions published by EASA between 2@t@ 2013,
shows that although EASA compares the proposed rules with IEARPS, there
is no uniform process followed by EASA in this respect, aedcthmparisons are
either very generdf*? or not documented in a way which would allow EU Mem-
ber States to correctly discharge their obligations under Articld 8&dChicago
Convention**® In addition none of the opinions analysed presented the identified
differences using the ICAO recommended classification methodbldgy.

The closest to ideal in identifying differences with SARPs ésBb regu-
lation ‘laying down the common rules of the air and operationaligions re-
garding services and procedures in air navigatfdnwhich contains a list of
‘commonly agreed differences’ to ICAO Annexes 2 and 11. This aéigal also
obliges the EU Member States to notify to ICAO the ‘commonkeed) differ-
ences’ and mandates the European Commission to update thetifidduby sub-
sequent amendments to ICAO SARPsThe fact that the differences are com-
monly agreed is important for maintaining uniformity. As expemeshows —
knowing that a difference exists is not sufficient for thepproassessment and
classification of such a differen¢¥. This method of keeping track of the differ-
ences could be usefully extended to other ICAO Annexes, for exampiartyat-
ing EASA under its Basic Regulation to develop and make avaitatEU Mem-
ber States an inventory of differences.

By the end of 2013 EASA had also identified differences betléreg-
ulations and SARPs contained in ICAO Annex 8 and, partiallsnnexes 1 and
6, which had been undertaken for the purpose of ICAO USOAP afdi#8SA
conducted in 2005 and 206%.Comparison had also been done between EU reg-
ulations and the latest ICAO Annex 19 on safety managetfent.

142 Many of the EASA Opinions simply state that: ‘witie proposed changes ICAO compliance is
ensured’ (Opinion 5/2013), that the proposed raées ‘taken into account the development of in-
ternational law (ICAQO)’ (Opinion 2/2013) or ‘thegposed rules are compliant with ICAO Stand-
ards and Recommended Practices’ (Opinion 4/2012heSOpinions do not provide a correlation
table indicating differences with SARPs, althoulgé Opinion itself admits that some of the provi-
sions it proposes are below ICAO requirements (©pif7/2010, Opinion 03/2013).

143 See for example EASA Opinion 11/2013 on ‘Licensimgl medical certification of air traffic
controllers’ at: EASA, 'Agency Opinions' <httpd&a.europa.eu/document-library/opinions>
[accessed 28 July 2014]. Although Opinion 11/2318 iare example of an EASA proposal con-
taining a single consolidated correlation tableveein the ICAO SARPs and the proposed EU
requirements, it does not identify in which ICAQegory each of the differences falls.

1441CAO classifies the differences into three categmrthat is: (1) more exacting or exceeds the
ICAO Standard or Recommended Practice (Category2A)lifferent in character or other means
of compliance (Category B); (3) less protectiveartially implemented/not implemented (Cate-
gory C). See: C-WP/12418upranote 42 in Ch.2, at Appendix A (as approved by GCBouncil

by C-DEC 177/14)

145 EU, 'Commission Implementing Regulation (EU) N@@D12 of 26 September 2012 laying
down the common rules of the air and operationaVigions regarding services and procedures in
air navigation and amending Implementing Regulatied) No 1035/2011 and Regulations (EC)
No 1265/2007, (EC) No 1794/2006, (EC) No 730/2@&€;) No 1033/2006 and (EU) No
255/2010', (OJ L 281, 13.10.2012). The proposaltfisr regulation was prepared jointly by EASA
and EUROCONTROL.

4% |bid. Article 5.

7 Interview No 1', (2013)%upranote 37 in Ch.2.

148 |CAO USOAP report on EASA (2008upranote 92.

149 Interview No 4', (2014)%upranote 41 in Ch.2.
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The shortcomings concerning the identification of differences wikOC
SARPs need to be addressed as a matter of priority. From a degfabpview, it
is not easy for EU Member States today to discharge their obligatinder Arti-
cle 38 of the Chicago Convention without full knowledgehef tifferences. Sec-
ondly this hampers the ability of ICAO to rely on the Eldteyn for the purpose
of monitoring EU Member States under the USOAP, as envisaget thred re-
cently signed EU-ICAO Memorandum of Cooperati@riThis last point will be
further addressed under Section 4.4.3.3.

At the same time, the fact that in addition to 28 EU MembateStthere is
also a number of non-EU European States associated with thefBASA (see
Section 4.5) offers an opportunity for helping ICAO to standarthie application
of Article 38 of the Chicago Convention and make it more focusedaasadvo-
cated in Chapter 2. If over 30 European States came to a commoreiatiop of
what constitutes a difference under Article 38 of the Chicago Caowemtd filed
with ICAO such differences in a uniform and consistent mannerwbigd not
only be a resource efficiency and safety benefit for ICAO and Europe blgt co
also pave the way for an internationally agreed manner of interpdatiicte 38
of the Chicago Convention.

442 THE ROLE OF THE EU SYSTEM IN CERTIFICATION OF CIVIL
AVIATION ACTIVITIES

The main benefit of the EU system from the perspective of certificatiohcivil
aviation activities is the principle afutomatic recognitiorof certificates which is
enshrined under Article 11 of the EASA Basic Regulation. prosision requires
EU Member States to:

[R]ecognise, without further technical requiremeatsevaluation, certificates issued in
accordance with that regulation and related imphging rulest>

The precondition for automatic recognition of certificates is thstexce
of the common regulatory framework presented under Section 4.4.1 &haole.
case of the EU, it is not appropriate to speak alsmiprocal recognitionof cer-
tificates, as the defining criteria triggering EU-wide acceptance of diaag is
its issuance in compliance with the applicable regulations. Maldnggnition
conditional on reciprocal benefits offered by other EU Member Stadetdwot
be allowed under the EASA Basic Regulation.

Automatic recognition is an advantage when compared with theopeevi
system of mutual recognition ‘recommendations’ under the JAActwieferred

150 *Memorandum of Cooperation between the Europeaoriind the International Civil Aviation
Organization providing a framework for enhancedpsyation’, 4 May 2011, (OJ L 232, 9
September 2011).

511n the EU civil aviation safety system certificatiis understood as: ‘any form of recognition
that a product, part or appliance, organisatiopesson complies with the applicable requirements
..., as well as the issuance of the relevant ceatifi@ttesting such compliance.’ See: Regulation
(EU) No 216/2008supranote 81 in Ch.2, Article 3(e).

152 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 11(1).
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to different levels of JAR amendments, and in practice lead, as theplexam
aircrew licensing shows, to a patchwork of recognition arrangerténts.

The second feature of the EU system is that certain certification dasks
performed centrally by EASA on behalf of EU Member States. Thiswgever an
exception, as under the ‘[EU] institutional system, impleatgon of ... law is
primarily the responsibility of the Member States’, in line witle subsidiarity
principle!** Conceptually, this principle of implementation of EU lawttat na-
tional level can be summarisedlasally approved, globally accepted

Therefore, certification tasks were given to EASA only when thas w
deemed to be more cost efficient and practical, or if justified bg fozauniformi-
ty of actionvis-a-visthird countries. In 2014 EASA was competent to issue certif-
icates in the areas of: approval of design of aeronautical prodadts and appli-
ances;> third country organisations and operatdfsand organisations providing
pan-European air navigation servicésEU Member States may also delegate to
EASA certain certification tasks on a voluntary basis — thigrisxample the case
for production, and where France, United Kingdom, Spain and Gerdeegat-
ed to EASA certification and oversight of the Airbus consortitim.

The EASA certification process representsre-stop-shogor the aero-
nautical industry. From a technical point of view, similar ® pnevious JAA pro-
cess, EASA conducts one technical investigation on behalf dfeaEty Member
States. However, and this is an important difference witlpia@ous system, the
EASA certificate is valid in all EU Member Stat&3There is no need for issu-
ance of the certificate in each of the States as was the case under the- JAA r
gime!® In addition EU Member States cannot modify the certificate or adid ad
tional conditions — something which had been possibteutine JAA'!

Review of the available reports assessing the functioning of Edd®4
not offer a clear picture as to the cost efficiency impacts that the trafferti-
fication tasks had on national authorities. The initial evaloatfothe functioning
of EASA conducted in 2007 was inconclusive on this pointstatbd that:

153 See for example the last version of JAA mutuabgeition recommendations for aircrew li-
censing atsupranote 54 in Ch.3.

1% Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 13.

%% pid. Article 20.

%0 1bid. Articles 20.2(b)(iii), 21.1(b), 21.2(iii),2a(b), 22b(b) and 23.

157 Ibid. Article 22(a).

%8 The legal basis for such approval is: Regulatiid)(No 216/2008supranote 81 in Ch.2,
Article 20.2(b)(ii). See also: EASA, 'Agency issudiest European Single Production Organisation
Approval to Airbus', Press release of 21.07.2008,

%9 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 11.

180 sylocki and Cartier, 'Continuing Airworthinesstire framework of the transition from JAA to
EASA', supranote 53 in Ch.1, at p. 321. See also: Gunter Veyéa, Vice-President of the
European Commission responsible for Enterpriselaghaistry, ‘'The role of the Aviation Safety
Agency from an industry point of view', SPEECH/®B5(Speech at the occasion of the
inauguration of EASA in Cologne, 2004).

18Ramboll-Euréval-Matrix on behalf of the Europeamt@uission, 'Evaluation of the EU
decentralised agencies: Final Report - VolumeAdiency level findings', (2009), p. 56.
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With detailed information on cost structures untier former system being unavailable,
no significant cost reductions in certification pedures compared to the former system
could be identified:*

On the other hand the evaluation performed in 2010 for the Euréja@an
liament, somewhat surprisingly came to a conclusion that:

The expected effect of shifting both the respoligiténd the execution of some tasks is
usually a budget reduction. However, the perceptiased results of our survey show
that, all in all, the impact of the task transfenational level has been toward an increase
in budget pressure with very few exceptidfis.

The available reports are more consistent about the impact of centmlisat
on the industry. The EU-wide legal value of a single EASA ceatifi is identified
as a major benefif* There seems to also be a consensus that the EASA certifica-
tion processes are better suited for the larger indufriemd that the smaller
industry faced challenges stemming from the complexity of the remdaand
operational distance of the Agerié§,which outsources around 20% of the tech-
nical work to local NAAs when it comes to approval of aircraft de&i

4.4.2.1 IMPLICATIONS FROM THE PERSPECTIVE OF THE CHICAGO
CONVENTION

The principle of automatic recognition and centralisation of cerakstat EASA
level has a number of implications from the perspective of the Chicaguen-
tion. The first one is the establishment of the internatiagancy relationship
between EASA and EU Member States along with the associatedqoemses
under the USOAP, as was presented in Section 4.3.3.

The second consequence is the separation of the functions andftidmeks o
‘State of Design’ which are related to aircraft airworthiness and igetith of
aviation accidents, which will be presented in more detail in €h&pas an ex-
ample of unintended consequences that establishment of a RASGiweagrhthe
responsibilities of States under the Chicago Convention.

In addition, the following consequences were identified with respeiat-
ticle 32 of the Chicago Convention which deals with recognitfocertificates for
the purpose of international air navigation:

(1) With regard to Article 32(a) of the Chicago Convention, which states
that:

62 Horvath & Partners Management Consultants on beh#he EASA management board,
‘Evaluation on the Implementation of EU Regulati®®2/2002: Final Report ', EASA evaluation
prepared on the basis of Article 51 of Regulatis@) 1592/2002, (2007), p. 12.

183 The impact on the EU and national budgets of E¢€haigssupranote 125, at p. 75.

164 Evaluation of the EU decentralised agencies (2G@@ranote 161, at p. 56; EASA evaluation
(2007),supranote 162, at p. 100.

%5 |bid.

166 EASA evaluation (20075upranote 162, at p.100.

167 Certification tasks internalisation rate on theib@f: EASA, 'Business Plan 2014-2018', EASA
Management Board Decision Nr 12-2013, (2013).
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The pilot of every aircraft and the other membdrthe operating crew of every air-
craft engaged in international navigation shallpbevided with certificates of com-
petency and licenses issued or rendered validdptate in which the aircraft is reg-
istered.

- The EASA Basic Regulation should be considered as a meghanis
for automatic validation or ‘rendering valid’ of aircrew licences be-
tween EU Member States. This is because under Article 11 of the
EASA Basic Regulation, an EU ‘State of Registry’ must automayicall
accept an aircrew licence which was issued by any other EU Member
State ‘in accordance with that regulation and related implementing

rules’. Given that it is not possible to file differences whk provi-
sions of the Chicago Convention, this is the only posstaplanation
of consistency between Article 11 of EASA Basic Regulation atiel A
cle 32 (a) of the Chicago Convention.

(2) With regard to Article 32 (2) of the Chicago Convention, whicb-
vides that:

Each contracting State reserves the right to refosecognize, for the purpose of
flight above its own territory, certificates of cpetency and licenses granted to any
of its nationals by another contracting State.

- The EU Member States have waived the possibility of such redfisal
recognition. Exercise of the right provided in Article 32 (b) bg &t

Member State in respect of another EU Member State would not only

be in contradiction of Article 11 of the EASA Basic Regulatioh diu
so of the principle of non-discrimination established by EU Tee#

Finally, the EASA Basic Regulation also has consequences frerper-
spective of Article 83bis of the Chicago Convention, which prewitbr the pos-
sibility of a transfer of certain ‘State of Registry’ responsibilitieghe ‘State of

the Operator:®® For such transfer to take place an agreement is needed between

the States concerned and to make the transfer binding for third esurttrey
have to be notified about the existence of such agreement eitherydect!
through ICAO'"®

8 TEEU, Article 18.

189'Chicago Convention', Article 83 bis (a), whichtss that: 'Notwithstanding the provisions of
Articles 12, 30, 31 and 32(a), when an aircraftsteged in a contracting State is operated pursu-
ant to an agreement for the lease, charter orciméeige of the aircraft or any similar arrangement
by an operator who has his principal place of lessror, if he has no such place of business, his
permanent residence in another contracting StateState of registry may, by agreement with
such other State, transfer to it all or part ofitsctions and duties as State of registry in respe
that aircraft under Articles 12, 30, 31, and 32{#&)e State of registry shall be relieved of respon-
sibility in respect of the functions and dutiesisterred.’

70 Chicago Convention, Article 83bis (b), which statieat: 'The transfer shall not have effect in
respect of other contracting States before eitheeagreement between States in which it is em-
bodied has been registered with the Council ancerpatlic pursuant to Article 83 or the exist-
ence and scope of the agreement have been dicectiinunicated to the authorities of the other
contracting State or States concerned by a Statle tpathe agreement.’
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As observed by Manuhutu, in the EU ‘any aircraft — regardless ichwh
EU Member State that aircraft is registered — must comply withatine wviation
safety rules and standards if that aircraft is operated within theterot an EU
Member State™* This study agrees that ‘as between EU Member States there is
no need for EU Member States to conclude among them arrangementgsas en
aged under Article 83bis$’ Such a position is supported by the arguments of
efficiency and uniformity of safety levels which are the objectiveth®fEU sys-
tem. For legal certainty purposes such interpretation could beiretshn the
EASA Basic Regulation, and subsequently notified by EU Memlaies to
ICAO to ensure the international recognition of such a multilateratld 83bis
agreement’®

443 THE BENEFITS OF THE EU SYSTEM FOR OVERSIGHT AND
ENFORCEMENT

The EU aviation safety system has its own oversight and enforcarmeatita-
nisms which complement those available in EU Member St4tés with rule-
making and certification, these mechanisms must be seen in thetadrtex EU
as a whole, and involve multiple actors, which in additiofe&BSA include the
NAAs and EU institutions, notably the European Commissi@ach with its own
role, competences and responsibilities.

The multifaceted nature of the EU system requires close cooperation be-
tween all the actors involved. This cooperation is a necess#tyallegal consid-
erations, which are analysed in subsequent paragraphs, but priincemilst safety
point of view, as none of the actors has a complete picture, or ceesaquob-
lems on its own. For example, while a safety issue can béfidd at a national
level, it may require resolution through EU legislation. Santyl a problem identi-
fied by EASA may have to be addressed by an NAA.

4.4.3.1 EASA STANDARDISATION AND MONITORING ACTIVITIES

Key features of the EU system are the EASA standardisation ingpeatid other
monitoring activities, which constitute a regional mechanism ataaddby EU
law to control the application by EU Member States of the EB3sic Regula-
tion and its implementing rules, as well as to verify théoum implementation of
these rules across the I'—f%

171 Frank Manuhutu, ‘Article 83bis (Revisited): Tragrstf Safety Oversight Responsibilities Seen

from a European’s Regulator Perspective’, in: Fkomvlands to High Skies: A multilevel

\llgrisdictional Approach towards Air Laed. by Pablo Mendes de Leon (2013), pp. 89-95.
Ibid.

173 |pid.

74 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 68, which mandates the EU

Member States to lay down penalties for infringetradrihis regulation and its implementing

rules.

175 EU, 'Regulation (EU) No 628/2013 of 28 June 20t 3working methods of the European

Aviation Safety Agency for conducting standardisatinspections and for monitoring the

application of the rules of Regulation (EC) No 2188 of the European Parliament and of the

Council and repealing Commission Regulation (EC)7186/2006', (OJ L 179, 29.06.2013),

Articles 1.1(a) and 3.1.
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In a regional system, an additional level of monitoring indepenidermt
national continuing oversight functions is useful to ensurectimsistent imple-
mentation of the common regulatory framework. This is especiallyriaqutoif a
regional system is based on the principle of recognition of ceréfiocahich re-
quires trust between the Member States. A reliable, independefitatem
mechanism is a guarantor of this confidence.

EASA standardisation inspections and monitoring activitresnaandato-
ry.}’® This is an advantage over the previous JAA system of standardigiits
which a national authority could rejef. The mandatory nature of the EASA
activities is justified because, while JAA was issuing onlytualrecognition
‘recommendations’, in the EU the recognition is automatically gdabyelaw as
Section 4.4.2 demonstrated.

In addition, while the JAA standardisation visits were organizgdhe
aviation authorities themselves and could thus be considered andpeer re-
views’, the EASA process is independent from the NARs.

4.4.3.2 ENFORCEMENT COMPETENCES OF THE EUROPEAN
COMMISSION

The EASA standardisation inspections and other monitoring @esivére ancil-
lary to the enforcement competences of the European CommissionpUitpmse
is to assist the Commission, as theardian of the Treatiesn monitoring the ap-
plication of the EASA Basic Regulation and its implementingst/® They are
also 'withoutlgrejudice to the enforcement powers conferred by the/ Tnedhe
Commission?*°

Therefore when EASA identifies a serious non-compliance, it musttrepo
back to the European Commission, possibly with a recommendatisuspend
recognition of certificates under Article 11 of EASA Basic Regulafibin this
respect the position of EASA is similar to the previous JAActvitould only
withdraw the mutual recognition recommendations, as was explaingdction
3.4.2 of Chapter 3.

The European Commission is not obliged to act upon a recodatiem of
EASA® The Commission may also initiate an infringement action djrect
against a Member State without a prior EASA recommendation usiegforce-
ment competences under the EU Tré&tyhis discretion of the European Com-

176 Regulation (EU) No 216/2008upranote 81 in Ch.2, Articles 24 and 54.
17 Francesco Banal, former EASA Quallity and Standatitin Director, 'EASA Standardisation’,
ilgsAircraft Engineers International Conferen(®elgrade 2006).

Ibid.
17 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 54(1).
180 |bid. The enforcement powers are vested into tm®jiean Commission through Article 258 of
the TFEU.
1811n case of non-compliance or ineffective complartbe European Commission shall require
the issuer of a certificate to take appropriateestive action and safeguard measures, such as
limitation or suspension of the certificate. Moregwhe EU-wide recognition of the certificate
ceases to apply from the date of the notificatibthe Commission's decision to the Member
States. See: Regulation (EU) No 216/208franote 81 in Ch.2, Article 11(2).
182 5ee: Regulation (EU) No 216/20G8ipranote 81 in Ch.2, Article 11, which States that the
Commissiormayinitiate such procedure.
183 |nfringement procedures are actions taken by tivefiean Commission under Article 258 of
the TFEU against a Member State which is in breddEU law, and involve judicial control by
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mission stems from Article 11 of the EASA Basic Regulation, detedisation
regulation'* and is confirmed by the jurisprudence of the C3EU.

The fact that enforcement is dependent on the discretion of the European
Commission could be subject to criticism. The very purposestdblishing an
independent safety agency was to insulate technical decisions framoapalon-
siderations and associated discretion. This is however an inevitabsequence
of the initial decision to establish EASA as an EU agenclawagching infringe-
ment actions is a discretionary competence the delegation of wWhiEBASA
would be incompatible with thidleroni doctrine presented in Section 4.2%.

By mid-2014, with the exception of safeguard measures adoptedeby th
European Commission at the time of Bulgaria’s accession to thim 2007’
there had been no cases of non-compliance with the EU safety requseme
which necessitated an enforcement action by the European Commissien
Article 11 of the EASA Basic Regulatidff Whether this is an indication of a
system which functions well, or rather a symptom of theesystgenuine inabil-
ity to deal decisively with serious deficiencies could of couesa Ipoint for dis-
cussion.

On the one hand, the review of EASA annual reports indicatgsbt
tween 20% - 34 % of the overall number of standardisation fisdiag be classi-
fied as ‘significant deficiencies that may raise safety concerns dutptcorrect-
ed.™® It also seems that the main cause of such findings is ‘ingrffiavailabil-
ity of adequate inspecting staff, in terms of qualification anaémnber’*® which
is an important observation given that one of the main advanthgegianal sys-
tems is supposed to be enhancement of safety oversight cagmbfliEtates.

On the other hand, looking at the actual safety record, it is cleaththat
EU system delivers a consistently low accident rate, althoughstatilised fol-
lowing the significant reductions achieved in the first half & ginevious dec-
ade’ Between 2003 and 2013 the average rate of scheduled passengegand car
fatal accidents per 10 million flights, oscillated around twotle aircraft opera-

the CJEU. Originally, they were intended to beghmary mechanism for enforcement of EU law.
However since the development by the CJEU of tletrishes of direct effect and State liability
which allow for enforcement of EU law by nationalets, infringement procedures are only one
element of the EU enforcement system. See in pigatic Joint Cases C-6 and C-9/90, Francovich
and Bonifaci v. Republic of Italy’, in: [1991] EAR5375, (CJEU,1991).

184 Regulation (EU) No 628/2018upranote 175.

185 This discretion of the Commission has been comfitrin the CJEU ruling: '‘Case C-247/87,
Star Fruit Company v. Commission', in: [1989] EGROIL, (CJEU,1989), (p. 301). See also: 'Case
T-571/93, Lefebvre and Others v. Commission ', [if895] ECR 11-02379, (CJEU,1995), (p.
2403).

18 Regulation (EU) No 216/2008upranote 81 in Ch.2, Preamble clause 18 and Article 25

187 EU, 'Commission Regulation (EC) No 1962/2006 of @dcember 2006 in application of
Article 37 of the Act of Accession of Bulgaria teetEuropean Union', (OJ L 408, 30.12.2006).

188 Official of the European Commission, 'Interview Bip(2014).

189 EASA, 'Annual General Reports for the years 200022 <http://easa.europa.eu/newsroom-
and-events/general-publications> [accessed 282Dil¢].

190 EASA, 'Annual General Report, (2012), <http:/&easropa.eu/system/files/dfu/EASA-
Annual_General_Report_2012.pdf> [accessed 20 Degefili 3], at p.31.

191 EASA Annual Safety Review (2013upranote 2, at p. 27.
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tors under responsibility of the States participating invibek of EASA? This
is one of the best safety records in the woHd.

4.4.3.3 INTERACTION BETWEEN EASA STANDARDISATION AND
MONITORING ACTIVITIES AND ICAO USOAP-CMA

While EASA monitoring activities are justified by the regionature of the EU
system, they are also an additional layer of oversight which reqesearces. In
2012 the EASA standardisation department had in total 48 merobg@erson-
nel**and a budget of 635.000 EUR® EASA also involves inspectors from EU
Member States. In 2012, EU Member States provided 134 inspedimts con-
stituted 50% of all EASA standardisation inspection team memifefhe in-
spections also require preparation on the part of EU Member Statesratin-
ous monitoring and follow up of results by EASA and the peam Commission.

In addition EASA conducts inspections in hon-EU EuropdarteS on the
basis of international agreements or working arrangements concluded by
EASA resgectively. In 2012 EASA was involved in standardisaitiivities in 46
countries:”’

Such an effort to a certain extent duplicates the ICAO USOAP-CMA mon
itoring activities, which apply equally to States which angiextt to EASA stand-
ardisation activities. The EU could eliminate this overlap andseaifficiencies
for ICAO and EU Member States by relying on the 2011 EU-ICAO btamdum
of Cooperation (hereinafter the ‘EU-ICAO MoC’) which provides for thesyml-
ity of coordinating the EASA standardisation inspections apd€CAO USOAP-
CMA.*® Paragraph 7 of the safety Annex to the EU-ICAO MoC States that:

In order to verify compliance by EU Member StatethiCAO safety-related Standards
and adherence to ICAO Recommended Practices ..Rdhees shall establish a frame-
work for conducting, as appropriate ...: ICAO ovehsigf the EU Standardisation In-
spections conducted by EASA of the national comyetathorities of EU Member States
regarding safety-related SARPs that are addresx}e;Et!inegisIationl.99

Establishing such a link would allow ICAO to recognise thsults pro-
duced by the EU system, at least in those areas where the gaShardisation
inspections and monitoring activities and those of USOAP-CMAleesned to be
equivalent. This could ultimately reduce the duplicationngpection and moni-

192 |pid. at p.15.

193 |pid.

194 EASA, 'Staff Policy Plan for the years 2014-2046nex I', EASA Management Board
Decision 2/2013, (2013).

195 EASA, 'Amended Budget', EASA Management Board 8eni02/2012, (2012).

19% EASA Annual General Report (2018))pranote 190, at p.31.

197 |bid. at p.30

19%8EY-ICAO MoC (2011)'supranote 150.

199'Decision of the EU-ICAO Joint Committee of 21 &spber 2011 on the adoption of an Annex
on aviation safety to the Memorandum of Cooperabetween the European Union and the
International Civil Aviation Organization providiregframework for enhanced cooperation’, (OJ L
172, 25.6.2013).
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toring activities of EU Member States by ICAO, as is alreadyctise in the area
of aviation security®

In 2014 ICAO and EASA signed a ‘Working Arrangement on Caolatirs
Monitoring Activities’, to implement the provisions of the HOAO MoC and its
safety annex related to the coordination of the ICAO USOAP anst&itdlardisa-
tion inspections. It is expected that such coordination weilipbt into effective
operation in the near futuf&

One of the primary obstacles to realising efficiencies betweenOICA
USOAP and EASA standardisation remains the inadequate krgevigd EASA
of the differences between EU regulations and ICAO Annexes as wasstesio
ed in Section 4.4.1.2. In addition, due to the split of resihiities between
EASA and the European Commission, ICAO would also probadsyg mo monitor
the latter, notably in view of the European Commission'sslative and enforce-
ment competences which are related to CEs seven and eight under thed@A
ty oversight model which was presented in Chapter 2.

4.4.3.4 INDEPENDENT EASA ENFORCEMENT ACTIONS

The only independent enforcement actions that EASA candaKege latais the
possibility to suspend, revoke or amend a certificate that Egt&Ated to an or-
ganisation, operator or aeronautical prodffcSuch decisions can be subject to
an appeal process, and include a judicial control by the E¥HRevoking or
suspending a certificate is however an ultimate measure. Therefore iEdmo
anced, flexible and graduated response to a breach of the rules, is edaffant
the EU legislation provides the possibility of imposingaficial penalties or peri-
odic penalty payments on holders of certificates issued by EASéghwizve in-
tentionally or negligently breached the provisions of EUZ&w.

Such penalties or payments are imposed not by EASA biebzuropean
Commission upon the Agency’s recommendaff8iThis is another consequence
of EASA being an EU agency, because launching infringement actiandiscre-
tionary competence, the delegation of which to EASA would coiotréte Mer-
oni doctrine. The fact that EASA cannot impose financial penaltiekéy differ-
ence with a traditional set-up, where national authorities may haveetences to
fine operators or individuals for breaches of aviation legisl&fion.

200 ‘Memorandum of Cooperation between the Internati@ivil Aviation Organisation and the
European Community regarding security audits/inpes and related matters', 17 September
2008, (OJ L 36, 5.2.2009).

201 nterview No 4', (2014)%upranote 41 in Ch.2.

202 5ee for example: Regulation (EU) No 216/20égranote 81 in Ch.2, Article 20.1(i).

293 |pid. Articles 40-51.

204 |bid. Preamble clause 18.

205 Y, *Commission Regulation (EU) No 646/2012 ofliil/ 2012 laying down detailed rules
on fines and periodic penalty payments pursuaReigulation (EC) No 216/2008 of the European
Parliament and of the Council’, (OJ L 187, 17.7201

2% |hid. Article 10.

207 For example in the US, the FAA has a competenampose civil penalty payments for viola-
tions of aviation regulations under: Title 14 CHRyt 13 ‘Investigative and Enforcement Proce-
dures’ ('Code of Federal Regulations', <http://wgpe.gov/fdsys/pkg/CFR-2014-title14-
vol1/pdf/CFR-2014-title14-voll.pdf> [accessed 29rtta2014].
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By mid-2014, the European Commission had not used its et@mges to
impose financial penalties or periodic penalty payments on EASAficatei
holders®® It was therefore not possible to assess the effectiveness aigtris
ment.

4.5 ASSOCIATION OF NON-EU EUROPEAN COUNTRIES WITH
EASA

In addition to EU Member States, non-EU European countries aapaitcipate
in the work of EASA and be associated with the EU aviation safettem. The
legal basis for this association is Article 66 of the EASAiBRegulation, which
provides that:

The Agency shall be open to the participation ofdpean third countries which are con-
tracting parties to the Chicago Convention and tviiave entered into agreements with
the European Community whereby they adopted anty apgmmunity law in the field
covered by this Regulation and its implementingsfl°®

This Pan-European dimension of the EU aviation safety sy&eirivien
by two developments. The first one was the closure of theidA2009, which
necessitated offering ex-JAA non-EU countries ‘an alternative foruaxpoess
interests regarding aviation safety mattét$The second one is the European
Neighbourhood Policy (ENPY and its aviation component - the Common Avia-
tion Area - which is based on uniform conditions of ddiginess, including as
regards aviation safety?

The main precondition for associating a non-EU European counthy wi
the EU aviation safety system and EASA is the conclusion ahtannational
agreement meeting conditions of Article 66 of EASA Basic RegulaBy mid-
2014 the EU had signed five such agreem@&ntlthough none of them is limited
solely to aviation safety*

298 nterview No 9', (2014)%upranote 188.

209 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 66.

210 At the time of the dissolution of the JAA, therere fifteen non-EU European States whose
aviation authorities were members or candidate neesntf the JAA. For more information about
the transition from the JAA to EASA, see: JAA, '"UIWorking Group: Final Report (2008)'
<www.jaa.nl/fuja/fuja_report.html> [accessed 28 bMap014].

211 The ENP was established in 2004 and is the EUisypfor promoting political association and
economic integration with the sixteen neighbouingntries of the EU. For more information on
the ENP see: EC, 'A new response to a changingheighood: Joint Communication by the
High Representative of The Union For Foreign ABand Security Policy and the European
Commission', COM (2011) 303, (Brussels, 2011).

12 Common Aviation Area aims at establishing a siryliation market comprising, in addition to
the EU Member States, also the ENP countries.based on aviation agreements encompassing
gradual market opening and regulatory convergemwards EU aviation legislation and regula-
tions. For more information about the Common AgiatArea see: EC, 'The EU's External
Aviation Policy: Addressing Future Challenges, Camination from the Commission to the
European Parliament, the Council, the European @uonand Social Committee and the
Committee of the Regions', COM(2012) 556, (Brussz042).

213|n addition to ‘Article 66’ agreements the EU fsigned, in the framework of the ENP, agree-
ments with non-European countries which also extendarious degrees, the EU aviation safety
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- Agreement on the European Economic AT€a;

- Agreement between the European Community and the Swiss Confedera-
tion on Air Transport:®

- Multilateral Agreement between the European Community and its Member
States, the Republic of Albania, Bosnia and Herzegovina, thebRepi
Bulgaria, the Republic of Croatia, the former Yugoslav Republic of Mace
donia, the Republic of Iceland, the Republic of Montenegro, thgdém
of Norway, Romania, the Republic of Serbia and the United Natides In
im Administration Mission in Kosovo on the Establishmeha European
Common Aviation Area (ECAA¥Y

- Common Aviation Area Agreement between the European Uniontand i
Member States and Georgi]ﬁ;

- Common Aviation Area Agreement between the European Unioritend
Member States and the Republic of Moldé¥a.

Under the above agreements the partner countries commit to implemen
the EU aviation safety legislation, and in exchange havepdhsibility of acquir-
ing status equivalent to an EU Member State, including as regarognition of
certificates, participation in EASA rulemaking process and other teadhinitia-
tives, as well as delegation of safety functions to EASA. The fivaitation of

legislation but which do not create regulatory @mmsences under the EASA ‘Basic Regulation’
such as recognition of certificates or delegatibState safety functions to EASA. These are for
example the agreements signed with Morocco, Joaddrisrael.

2l4Article 66’ agreements can be: (i) aviation sfiecagreements, (i) more general and free-
standing association agreements providing for ttogtion and implementation by third countries
of EU legislation, including in the area of aviatisafety, or (iii) agreements specifically aimed at
adopting and implementing existing EU legislationaviation safety, concluded specifically to
enable third countries to participate in the wofEEASA. See: EC, 'Participation of European
third countries in the work of the European Aviat®afety Agency, Commission Staff Working
Paper', SEC(2002) 1090, (Brussels, 2002).

215:Agreement on the European Economic Area’, 2 M®R10J L 1, 3.1.1994). Provides for
integration of the EEA countries (Norway, Icelamdld.iechtenstein), into the EU internal market,
including the air transport market.

218 Agreement between the European Community anwiss Confederation on Air Transport',
21 June 1999, (OJ L 114, 30.4.2002). It is an mnatpecific agreement providing for integration
of the Swiss Confederation into the EU internalti@nsport market.

27 'Multilateral Agreement between the European Comityiand its Member States, the Republic
of Albania, Bosnia and Herzegovina, the RepubliBolgaria, the Republic of Croatia, the former
Yugoslav Republic of Macedonia, the Republic ofdoe, the Republic of Montenegro, the
Kingdom of Norway, Romania, the Republic of Serdnia the United Nations Interim
Administration Mission in Kosovo on the establistmhef a European Common Aviation Area’, 9
June 2006, (OJ L 285, 16.10.2006). Signed witheStaaindidates for EU membership and provid-
ing for their gradual integration into the singld Bviation market. The agreement also covers
Norway and Iceland. Since the signature of theeaxgemt a number of its contracting parties (Bul-
garia, Romania, and Croatia) have become EU MeBtztes.

218'EU-Georgia Common Aviation Area Agreemestipranote 123 in Ch.3. This agreement pro-
vides for implementation by Georgia of EU aviatlegislation and exchange of traffic rights
between EU Member States and Georgia. The agreetoestnot provide for full integration of
Georgia into the EU’s common aviation market.

219'EyU-Moldova Common Aviation Area Agreemestipranote 124 in Ch.3. This agreement
provides for implementation by the Republic of Mold of EU aviation legislation and exchange
of traffic rights between EU Member States andReeublic of Moldova. The agreement does not
provide for full integration of the Republic of Mizlva into the EU’s common aviation market.
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‘Article 66 agreements’ is lack of the possibility of granttoghon-EU countries
voting rights in the EASA management board and regulatory caessitaking
legally binding decision&®

45.1 IMPLEMENTATION AND SAFETY BENEFITS OF ‘ARTICLE 66
AGREEMENTS'

The evaluation of the implementation of the five ‘Article 66 agreemsigaed
until mid-2014 reveals mixed results. The main problem is itihadt of these
agreements take a long time to actually enter into force. Here a idgactbn

must be made between ‘Article 66 agreements’ negotiatedxas] which neces-
sitate ratification by both the EU and its Members States Eahodnly meaning
thﬁf EU Member States are not parties to the agreement and do nod matfy

it

Only two out of five ‘Article 66 agreements’ actually entered intaddy
mid-2014, and both of them were negotiated as ‘EU only’ aggatanthe Agree-
ment on the European Economic avhich is not aviation specific, and the
EU-Switzerland Air Transport Agreeméft. It took on average two and a half
years for these agreements to enter into foftte.

The other agreements - with the Western Balkan States (ECAA), Republi
of Georgia and Republic of Moldova - were signedrased and in mid-2014
none of them was in force, or provisionally applied, due teelack of sufficient
number of ratifications by EU Member States, or lack of compldtiothe EU
and its Member States of procedures necessary for enabling provisiolieh-app
tion?® In mid-2014, the ECAA agreement was closest to enteringfante, but
only after over seven years following signattffe.

The fact that an ‘Article 66 agreement’ is not in force, has a number of
consequences. Firstly, it prevents a Joint Committee estattlisinder such
agreement to update the list of EU legislation which the Edidner country
must apply’?’ A review of the five ‘Article 66 agreements’, including relevant
Joint Committee decisions, shows that in the case of agreewlgints are not in

220 Any participation by a third party's representatiiy the decision-making process of an EU
body must always respect the principle of EU deaishaking autonomy. See: 'Opinion 1/76',
supranote 21. Similarly: Participation of European ¢hiountries in the work of EASA
(SEC(2002) 1090kupranote 214, at p. 4.

21 The legal justification for ‘an EU only’ agreemeésithat EU’s competences cover the entire
agreement. See: Piet Eeckhout, External RelatibtieedEuropean Union: Legal and
Constitutional Foundations, (2004), p. 191.

222|n force since 1 January 1994.

223 n force since 1 June 2002.

224 Based on the analysis of information availableJouncil of the EU, 'International Agreements
Database' <http://www.consilium.europa.eu/policéigstdements?lang=en> [accessed 28 March
2014].

225 |pid.

22 |hid.

227|n the case of the five ‘Article 66’ agreementstsdecisions were taken on regular basis only
by the Joint Committees established under the Eg#@ment and the EU-Switzerland Air
Transport Agreement. The Joint Committee estaldisimeler the ECAA Agreement took only one
such decision since the signature of the agreembigt.analysis was conducted on the basis of
information from: European External Action Servidgeaty Office Database'
<http://ec.europa.eu/world/agreements/default.ndore[accessed 30 March 2014].
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force, the lists of EU aviation safety legislation are largely oettfa? Although
this does not prevent the partner countries from implementingtibst EU avia-
tion legislation on a voluntary basis, the present situatioatesea lack of legal
certainty and contributes to a patchwork of regulatory requirements.

The second consequence of an ‘Article 66 agreement’ not being in force or
provisionally applied is that even if a partner country implementsakiation
safety legislation, its certificates continue to be treated as coming drt¢hird
country. This is because activation of the recognition of ceréficatquires a
formal decision by the Joint Committee to be taken under the agnéeim 2014
only Norway, Switzerland, Iceland and Liechtenstein had a statugadentito an
EU Member State, and benefited from recognition of certificates.

It is also legally not possible to establish a relationshitrnational
agency between the EASA and the partner countries on the basisAoficla 66
agreement’ which is not in force or at least provisionally applAs was demon-
strated in Section 4.3.4, a country cannot delegate to EASAxdEise of its
safety functions on the basis of a working arrangement which kimding under
international law. In 2014 only the countries party to the EE&emgent and EU-
Switzerland Air Transport agreement have effectively delegated to EASAX-
ercise of safety tasks as envisaged under the EASA Basic Regtfation.

Last but not least, not all States parties to 'Article 66 agretsnare able
to apply directly EU aviation safety legislation in their interleagal orders. In
2014 this has been the case only for Liechtenstein and Swittewhich do not
need implementing regulations to apply the EU aviation safetylatast> Al
other States which are parties to 'Article 66 agreements' do nsideprsuch
agreements as self-executing and need to enact national legistage teffect
to EU aviation safety regulatioR¥

228 |nternational Agreements Databasepranote 224. In addition the author reviewed a regist
of decisions of joint committees set up pursuarrtenternational agreement and comprising
representatives of the signatories for the purpdseiministering the agreement, at: EU, 'EUR-
Lex, International Agreements' <http://eur-lex.qaae@u/collection/eu-law/inter-agree.html>
[accessed 30 March 2014].

229'Decision No 1/2013 of the Joint European Uniorit8svland Air Transport Committee set up
under the Agreement between the European Commanitythe Swiss Confederation on Air
Transport of 2 December 2013 replacing the AnndgkhécAgreement between the European
Community and the Swiss Confederation on Air Trangp2 December 2013, (OJ L 12,
17.1.2014); 'Decision of the EEA Joint Committee IN®/2004 of 9 December 2004 amending
Annex XIlI (Transport) to the EEA Agreement’, 9 Retber 2004, (OJ L 133, 26.5.2005).

230 |bid. Such delegation is possible when a partnantry completes transitional periods under
the relevant agreement. Successful transitionnfircoed by a decision of the Joint Committee
established under the agreement, and which alablittes the precise conditions for participation
of the country in question in the work of EASA.

231 Official of the Swiss Civil Aviation Authority (FOA), 'Interview No 3', (2014). For infor-
mation about the transposition of EU law by the ERtates see: EFTA Surveillance Authority,
'Internal Market Scoreboard No 33', (2014),
<http://www.eftasurv.int/media/scoreboard/Scoredolio_33_pdf.PDF> [accessed 30 March
2014], p. 22.

232|n the case of the former Yugoslav Republic of Btmnia (fYROM) and Kosovo such transpo-
sition can also take place by reference to a Speqiuigce of EU law.
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4.6 EASAAS A SINGLE AVIATION AUTHORITY FOR EUROPE:
POLITICAL FICTION OR LONG TERM VISION?

Although sometimes compared with the FAA, EASA is toddy far from be-
coming a similar authority. Of course, the main difference betwedd$hend EU
is that while the former is a federal State, the latter is coetpus 28 independent
countries, each with its own airspace, interests, language anolecUBASA,
which recently celebrated its tenth anniver$atys also a young organisation if
compared with the FAA, which in 2014 had itd"86rthday?**

Although some discussions have taken place in 2014 ab®yotsibility
of establishing a single European aviation (safety) agendgpe# not seem that
such a scenario would materialise s68m further discussion on this subject is
however worthwhile especially in view of the mounting pressareational and
EU budgets, coupled with continuing demand for aviation prangtion from the
public, and increasing market competition from other regionh@fworld that
Europe has to facg®

In this respect a comparison with the US is not entirely inapprtepri
While in the US all aspects of aviation safety, interoperabilitylogyepent of
large infrastructure programmes like NextG&hand even provision of ANS are
under the responsibility of one body, the FAA, on the Eunoséde these issues
are dealt with by multiple organisations which include the EemopgCommission,
EASA, NAAs, EUROCONTROL, ECAC, and various joint teclogy initiatives
such as SESAR® or Clean Sky*

A good illustration of the inefficiencies which this fragmermatcreates is
ATM, where the US system is capable of handling 70% more airceaféments
than in Europe at a total cost that is 23% lofi&rSimilarly, any significant avia-
tion initiative in Europe requires elaborate coordination to ensatetta different
organisations contribute to it in a coherent way, and have a coranderstand-
ing of the objectives. This can be illustrated with the exaropBESAR deploy-
ment, which requires involvement of multiple authorities andidsat both the

233 EASA 10th Anniversary Chronicleupranote 4.

234 Theresa L. Kraus, The Federal Aviation AdministratA historical perspective, 1903-2008,
(2008), p. 9.

%5 This discussion has been undertaken in the frameafdhe EASA Management Board based
on the report presented by the Finish Director Garaf Civil Aviation, Mr Pekka Hentu.

B EASA 2013 Article 62 evaluatiosupranote 29 in Ch.3, at pp. 10-12.

237 NextGen is a US project for the deployment of atN&eneration Air Transportation System in
the national airspace. See: SESAR, 'Discover SESARp://www.sesarju.eu/discover-sesar>
[accessed 30 March 2014].

38 SESAR or Single European Sky ATM Research is tHis Equivalent of the US NextGen
project. See: FAA, 'NextGen' <http://www.faa.gaxtgen/> [accessed 30 March 2014].

239 Clean Sky is an EU aeronautical research programinieh mission is to significantly increase
the environmental performances of airplanes anttaisport. See: Clean Sky, 'About Us'
<http://www.cleansky.eu/content/homepage/aboutfaseessed 30 March 2014].

240EC, 'Single European Sky 2+, Cost and Flight ifficy’
<http://ec.europa.eu/transport/modes/air/singleoean_sky/doc/ses2plus/cost-flight-
efficiency.pdf> [accessed 30 March 2014].
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EU and national levef* while in the US the responsibility for NextGen devel-
opment and deployment rests largely with the I'—ZA%.

This structural problem is well defined and recognised in Europe. Th
2007 High Level Group for the Future European Aviation Reguldtoaynework
has already underlined that the current ‘patchwork of responsibgitidsegula-
tory structures’ is a ‘major bottleneck in improving the performasfabe Euro-
pean aviation systermi*?

Focusing on aviation safety, a recent evaluation of the EAS#Isycon-
cluded that ‘there are too many actors in the System with differenteslapping
responsibilities and roles’, which makes it ‘unsustainable enntiedium to long
term’ and that therefore:

[TThe required processes to create a genuine Earmopeiation Safety System through
the convergence of the various existing actorhé $ystem towards a single entity re-
sponsible for all aviation safety regulation an@might should be embarked ugdh.

The following paragraphs will try to identify the legal andtitutional en-
ablers of such a change, and obstacles to implementation.

4.6.1 MILESTONES TOWARDS A EUROPEAN AVIATION (SAFETY)
AUTHORITY

Although slow, the process of establishing a single avia#daty entity for Eu-
rope has already started. The major milestone in this respect wasirthiéidn
from the JAA to EASA, and the closure of the former in 2009. EASA effec-
tively took over from EUROCONTROL the development of ATM safstgnd-
ard$® and inspects national authorities’ ATM oversight capabilitieqaasof its
standardisation programri®. In 2013 the European Commission proposed re-
naming EASA as the ‘European Aviation Agency’, which is a sylimlyeflection
of these change®é’

The next milestones that would need to be accomplished to rdedise
sion of ‘a single entity responsible for all aviation safety reguiatind over-
sight’, would be a merger of EASA and EUROCONTROL, anduzhmcloser

241 EC, "Communication from the Commission: Governaame incentive mechanisms for the
deployment of SESAR, the Single European Sky'sniglcigical pillar', COM(2011) 923 final,
(Brussels, 2011).

242 United States Government Accountability Officegfiart to Congressional Requesters on
NextGen Air Transportation System’, GAO-13-264,120

243'Report of the High Level Group for the Future @ean Aviation Regulatory Framework: A
framework for driving performance improvement', g2}
<http://ec.europa.eu/transport/modes/air/doc/hl§7207_03_report.pdf> [accessed 2 February
2014], p.7.

24 ASA 2013 Article 62 evaluatiosupranote 29 in Ch.3, at p. 29.

25 EASA, 'Revised 4-year Rulemaking Programme 2014z2@nnex | to EASA Executive
Director’s Decision No 2013/029/R, (2013), <httpaléa.europa.eu/document-library/rulemaking-
programmes/revised-2014-2017-rulemaking-programfaecessed 6 August 2014], p. 5.

246 By mid-2014, all EUROCONTROL Member States with xception of Ukraine and Turkey
have accepted this competence of EASA, based dkingoarrangements signed with the Agency.
See: EASA, 'Working Arrangements' <http://easa jpar@u/document-library/working-
arrangements> [accessed 6 August 2014]

247 COM(2013) 409 finalsupranote 68.
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integration between such a future European Aviation AuthorityA)E&nd the
NAAs.

The main challenge for a potential EASA-EUROCONTROL merger is that
these two organisations belong to different political and legalds. While
EASA is a body governed by EU public law, EUROCONTROIlaisintergov-
ernmental organisation governed by public internationaPt&#he membership
of EUROCONTROL is also broader than Et3,and while ‘Article 66 agree-
ments’ enable participation of non-EU States in the work of EAB&y cannot
grant voting rights, which the partner countries enjoy in EURSITROL ?*°
This absence of voting rights is difficult to accept for impdrtanation countries
such as Turke§?* and underlines even more the need for efficient and prompt
implementation of ‘Article 66’ agreements by the EU.

Concerning the relationship between EASA and the NAAs, the fatt th
EASA operates in an environment comprising multiple natiotetleS is not in
itself an obstacle to transforming it into a single EU aviasiafety authority. As
the example of the ECCAA (see Chapter 3) showed, it is legadlsilde to create
a single aviation authority spanning across multiple Statdeugh of course the
EU is not a small community of Caribbean islands sharing contamguage and
legal heritage - issues which from a practical point of view camaanored.

The setting up of such a single authority would probably regtansfor-
mation of the EASA Basic Regulation into a much more elabonaigpgan Avia-
tion (Safety) Act, which would need to go into much more detaicerning the
relationship between the EAA and EU Member States and posssblyrarmonis-
ing the national administrative proceduféslUnder such a scheme the NAAs
would become local offices, or outstations of EAA.

The main rationale for establishing EAA would be the poolifthe tech-
nical resources available at the EU and national levels, and deplindm in a
way which would best correspond to the actual needs of thensy$his would
necessitate giving to the EAA the authority to close and tp=ai offices-NAAs
and to redistribute the workforce among them as necessary. The geodraphica
scope of responsibility of such local offices-NAAs could span acmastple EU
Member States, if justified by the volume of aviation activitiris structure

248 For an overview of EUROCONTROL's legal status $e&blo Mendes de Leon, 'The
Relationship between Eurocontrol and the EC: Livipgrt Together', IOLR4 (2008), pp. 305—
320.

249 EUROCONTROL's membership consists of 40 Statesepifor Estonia, which is planning to
join EUROCONTROL in January 2015, all EU Membert&seare also EUROCONTROL's Mem-
ber States. See: EUROCONTROL, 'Member Statesp#htvw.eurocontrol.int/articles/member-
States> [accessed 3 March 2014].

250 Non-EU States can at best enjoy observer statiislinommittees and bodies such as the Sin-
gle Sky Committee or the EASA Management Board.details of the status given to non-EU
States please consult the international agreemsegrted between the EU and such countries, as
presented in Section 4.5.

1 aytac Aras, 'European aviation safety regulatoayrfework and Turkey: A critical analysis',
University of Turkish Aeronautical AssociatidRaculty of Business Working Papers (2011), pp.
13, 17.

52| the past the JAA has been harmonising alspibeedures of member authorities through
the issuance of the Joint Implementation Procedutes).
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would be similar to the FAA, which has a highly decentralisedgire and oper-
ates with a nation-wide network of specialised local offféés.

Irrespective of the political will to actually put such a structurelace,
and practical difficulties, such as language differences, transformafti€ASA
and EUROCONTROL into an EAA would also pose legal challengeis not
clear whether the legal form of an EU agency and the limitaticatsitttorings
could actually hinder the effectiveness of the EAA. For exangien that EU
agencies cannot impose penalties on individuals (see Secti@4}.4he en-
forcement function in such a system could become difficult to nreanag

From the perspective of the Chicago Convention, the setting sipcbfa
system would require delegation by EU Member States of all safedtidns and
tasks to EAA. This could have consequences such as, for examplsetting up
of a multinational aircraft registry managed by EAA on behalf of Eehider
States. As Chapter 6 will demonstrate, there are limitationsspece of such far
reaching delegations stemming from the provisions of the Chicagee@tion.

While the above scenario is an ambitious, long term vision, trerén-
termediate steps which could make the current EU aviation safstgm more
resource-efficient in the short to mid-term. These include for examelexten-
sion of the possibility for EU Member States to delegate t84&/n a voluntary
basis, certification and oversight tasks, or to link, by medrkeoEASA Basic
Regulation, the NAAs and EASA into a single EU aviation gadeersight net-
work within which all the authorities could pool their resourced simare the
oversight work more flexibly.

4.7 GENERAL CONCLUSIONS

In 2014 EASA was still the only example of a RASO whicHyfutlies for its
functioning on a supranational REIO. In this respect, the purdodgsachapter
was to demonstrate how EASA contributes to the improvemenbbélgaviation
safety and to the objective of uniformity in civil aviation regiolatand oversight,
as set out by the Chicago Convention. In addition this ehajtrified what the
limitations of EASA are in respect to the achievement of the abovéianed
objectives.

While initially there has been an attempt to establish EASAdrform of
an international organisation, EASA has been ultimately set dipei form of an
EU agency, which means a body governed by EU public law.

The main benefit of EASA being an EU agency is the fact that itaten
advantage of the EU’s legally binding and directly applicab@gll framework.
This is an advantage compared with the previous legally nomrgiddA frame-
work, which could not mandate any legislation and relied dantary compli-
ance of participating authorities. The second benefit is thaEthéaw grants to
EASA legal personality which is valid in domestic legal ordérallcEU Member
States - this is also an advantage over the previous JAA, whacbised a legal
personality only as a foundation under the Dutch law.

23 This includes: nineteen Manufacturing Inspectiastiitt Offices (MIDOs), over eighty Flight
Standards District Offices (FSDOSs), ten aircraftifieation offices (ACOs), twenty-two Certifi-
cate Management Offices (CMOs), five Aircraft Exatlan Groups (AEGs), and one aeronautical
center and one technical center. See: FAA, 'Gfficehttp://www.faa.gov/about/office_org/>
[accessed 12 March 2014].
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Being an EU agency also brings certain limitations for EASA, thenm
one being that it cannot adopt acts of general application whiallve of legis-
lative nature. This in practice does not constitute a problemhéEU aviation
safety system as a whole, because the EU Treaties allow delegatimreotie-
tailed, implementing rulemakings to the European Commissidnich in turn
relies on the technical advice of EASA. On the other hand EA®Aadapt cer-
tain executive measures such as Airworthiness Directives, whichgaity lbind-
ing and of general applicability. In addition, although formalgn-binding, cer-
tain other measures adopted by EASA such as CS or AMC, prézhalesffects
because they determine how people will act in practice.

Contrary to the current view expressed in most academic studieb whi
limit the international legal personality of EU agencies to thesibility of con-
cluding headquarters agreements, EASA also has a limited inteald#igal per-
sonality. This chapter found that this international legal patggrstems from the
fact that EASA acts as an authorised representative of all EU Mertdies 8n-
der the Chicago Convention, notably as far as the ‘functions sksldathe State
of design, manufacture or registry when related to design approvabreceroed.
The practical benefit of this international agency relationshipisEASA has the
powers to make decisions that are binding for EU Member States inteleia-
tional law.

The relationship of international agency which exists between E&®IA
EU Member States has been recognised by ICAO under the USOAP)] as gl
a number of non-EU States which have concluded international avisdiety
agreements with the EU or working arrangements with EASA.

From the point of view of the Chicago Convention, the estaibkst of
the relationship of an international agency has brought benefiEUdvember
States, which now do not need to be audited under the USQAa®se areas
where EASA acts on their behalf. Instead ICAO is now able toumtrjdst one
audit of EASA and to subsequently link its results with thSAOP reports of
each EU Member State. This provides an example of an interactioedret.
RASO and ICAO which constitutes an important building blotkhe GASON
concept which was proposed in Chapter 2.

As far as rulemaking is concerned, the main benefit of the EU system
the fact that EU regulations are directly applicable and legally rmnidir all EU
Member States. On the other hand the fact that the EU systerseid bn directly
applicable and binding regulations does not mean that all reguldifferences
have been completely eliminated, as there are still some posssbditiexemp-
tions.

In addition, the EU civil aviation safety system does not epess all
aviation activities, which means that EU Member States still needaintain
national rules — and the resources to maintain them - to the exterdsary to
regulate activities falling outside the EU competence.

Finally a review of the EASA rulemaking proposals from the pe2iato-
2013 demonstrates that EASA does not systematically idemt#ydifferences
between the rules that it proposes and the ICAO SARPs. Thistesitially an
obstacle to ICAO relying more closely on the EU oversightesysor the pur-
pose of monitoring EU Member State compliance with their olidigatunder the
Chicago Convention. This discrepancy should be fully eliminatsdt is not in
line with the GASON concept.
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From the certification point of view, the EU created a multilateigihre
for automatic recognition of certificates amongst all the EU Membate$ —
which is a big benefit the EU system has to offer to the awiatidustry. In addi-
tion, certain certification tasks are exercised centrally and in a legalijng
manner by EASA where this has been found to be more efficiemthere the
requirements of unity vis-a-vis third countries so justify. Tisisan advantage
compared to the previous system of mutual recognition recommemnslatiaer
the JAA.

Although this study was not able to identify clear evidence of effis
ciencies that the transfer of certification tasks had on authoritiet) dflember
States, the current system, and especially the single EASA cegtifiddth is
valid across the EU, is an obvious benefit for the industrgaaslty large aircraft
manufacturers. This large scale, automatic recognition of certifitheeggsuance
of which is based on a uniform and legally binding legal franmk\gin line with
the GASON concept.

When it comes to oversight, the key feature of the EU sysitmnthe
EASA standardisation inspections and other monitoring aetsvyitivhich are of
mandatory nature and are used to control, in an independent maeregptica-
tion by EU Member States of the EASA Basic Regulation anamipdementing
rules, as well as to verify the uniform implementation of thesesratross the
EU. This verification mechanism is important in view of the thet the EU sys-
tem is based on the principle of wide scale recognition of certifieatésh re-
quires trust between all the EU Member States.

From the point of view of ICAO, but also the GASON concepppsed in
Chapter 2, the EASA system of standardisation inspections anitonag activi-
ties offers an opportunity to optimise the monitoring of E&nMber States’ obli-
gations under the USOAP and the Chicago Convention. Thisl adtilnately
reduce the duplication of inspection and monitoring activities Wf NlEember
States by ICAOQ, as is already the case in the EU in the area obagaturity.

As far as enforcement is concerned, EASA, with the exception of with-
drawing, suspending or limiting a certificate that it has isshasl,so far not been
granted by the EU legislator own enforcement competences, andlgaeam-
mend to the European Commission suspension of recogwitioartificates in a
given EU Member State, or recommend imposition of a fine or perjpehalty
payment on a certificate holder. The fact that enforcement is depemudhe
discretion of the European Commission could be subjecttioism, but the fact
that the EU system consistently produces a good safety record,iridiegtion
that overall the system works effectively.

The EU civil aviation safety system is Pan-European in scop¢o dpd-
2014 the EU had signed five international agreements with nof@Edpean
countries on the basis of which such countries can participate iwdhe of
EASA and be part of the EU aviation safety system as per Articlé @ &ASA
Basic Regulation. The analysis of these agreements showagHat, as legal as-
pects are concerned, the safety benefits which they offer are the greatest when
they are negotiated &U only, which significantly speeds up their entry into
force.

Although the EU partner countries can implement the EU leislain a
voluntary basis, the main benefits offered by the EU avia@detys system, such
as uniform regulatory framework, automatic acceptance of certificates, and cen-
tralisation of certification tasks at the level of EASA, are possiblg on the ba-
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sis of an ‘Article 66 agreement’ which is in force or at least pravéip applied.
The ‘Article 66 agreements’ are generally not able to provide for dirgtitapil-
ity of the EU aviation safety legislation, and the majority ef BU partner coun-
tries require implementing legislation to make the EU requirementsopéreir
internal legal orders.

The EU should therefore consider making more use of ‘Article 6Geagre
ments’ negotiated aSU only, similar to the one concluded with Switzerland or
the EEA countries. In order to overcome the political reluctancdJoMEmber
States towardgEU onlyagreements, their scope could be limited to aviation safety
matters, leaving commercial aspects and exchange of traffic rightertes com-
prehensive Common Aviation Area type agreements to be negotigtachitel*>*

Finally this chapter considered the feasibility of merging EA®#A EU-
ROCONTROL into a single European Aviation Authority, or EAe main rea-
son for establishing such an entity is the fact that the cuarehttecture of the
EU aviation safety system is not efficient enough and mayberetesustainable
in the long term perspective, as some reports on the functiohiB&SA argue.
This is due to the fact that the system is institutionfaligmented and that there
are too many actors involved. The inefficiencies in this respect bese well
documented in the ATM sector but also affect other domains.

Whilst establishing a single entity in Europe responsibieaftation safe-
ty, or even all technical aspects of aviation regulation and ovérsighild be a
very challenging undertaking, this possibility should betexcluded in the long
term perspective. The main rationale for establishing such an autivoridg be
the pooling of EU technical resources, and deploying them in anlvagh would
best correspond to the actual needs of the system.

The major steps that would need to be considered in this respdbeare
merger of EASA and EUROCONTROL and transformation of EU NAAte i
local offices of the new EAA. In addition, while legally feasiliteg setting up of
the new EAA would need to consider the impacts from the perspettire Ghi-
cago Convention, and practical difficulties such as related to laaglifigrences.
The legal form of an EU agency could also bring limitationsstarh a single au-
thority, in particular as far as enforcement of aviation safety regugats con-
cerned.

Irrespective of the above challenges, intermediate steps could be taken to
make the EU system more resource-efficient. This could be achieved foplexam
by extending the possibility for EU Member States to dakedo EASA, on a
voluntary basis, certification and oversight tasks, or to lne&kNAAs and EASA
into a single EU aviation safety oversight network within which authorities
could pool their resources and share the oversight work more flexibly

24 For an overview of the reasons why EU Member Statefer ‘mixed’ agreements see:
Eeckhoutsupranote 221, at p. 198.
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Chapter 5

The Functioning and Evolution of Regional
Aviation Safety Organisations

‘To exist is to change, to change is to mature,
to mature is to go on creating oneself endle'ssly.

Henri L. Bergson (1859-1941)

51 INTRODUCTION 2

Based on the analysis of different types of RASOs and the detaibedstudy of
EASA presented in Chapters 3 and 4, this chapter will offer moreajeriererva-
tions and conclusions on the extent to which the variousifunscbf RASOs and
the continuing evolution of these organisations contributheéamprovement of
global aviation safety and achievement of the objectives of unifolimitggula-
tions, procedures and operations in civil aviation.

More specifically, this chapter will first offer a classification oé tiffer-
ent levels of delegation arrangements that States use when creag8as RSec-
tion 5.2). It will then present, in a systematic way, thféedint types of safety
functions that RASO bodies may exercise and propose a methodoidpg set-
ting up of RASOs using a ‘tool-box’ approach (Section 5.3Willt also analyse
key trends that can be observed around the world regarding the sgitisgd
functioning of RASOs (Section 5.4), and finally review thectioning of RASOs
as international actors (Section 5.5). Where relevant this chaptelsuiltefer to
pre-RASOs as defined in Chapter 3.

52 TYPOLOGY OF DELEGATION ARRANGEMENTS

Some of the RASOs, such as EASA or IAC have been empowered biyldrat
ber States to exercise, in a legally binding manner, certairy dafettions, nor-
mally attributed to States by the Chicago Convention. Suaygdibn can be a
powerful tool, allowing States to simplify exercise a safatycfion in a uniform
manner across the whole region.

Y Henri L. Bergson was a French philosopher and 1@l Prize laureate in literature.

2 This Chapter is an expanded version of a papéthkaauthor submitted to the 2011 ICAO Sym-
posium on Regional Safety Oversight Organisati®e®: Mikotaj Ratajczyk, 'Features and
Evolution of Regional Safety Oversight OrganisasioBomparative Analysis', ICAO Symposium
on Regional Safety Oversight Organizations (MorrZ@l11),
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Delegating the exercise of State safety functions can be far reaching, and
indeed, as was demonstrated in Section 3.6 of Chapter 3, theme isxample
today, the ECCAA, where almost all safety functions have been dedebst
Member States to a regional body, which has de facto and de legeebesimgle
civil aviation authority for all of them. However such far reachingggiens still
remain exceptional.

In the same way that there is no single template for establisHRASO
(see Section 5.4.1), the delegation of State safety functionsxdoédlow a sin-
gle model and can take place at many levels. The analysis difterent regional
bodies shows that this applies both to: (1) the depth ofaidm, and (2) legal
methods of delegation.

As far as the depth of delegation is concerned, or the extenhith &
given function is delegated to a RASO or pre-RASO, three levalglegations
can be identified:

(1) Level 1 (Coordination levelAt the basic level, States may decide to dele-
gate specific competences to individuals not employed by tla¢ional
civil aviation authorities. Such authorisations then give thaetying au-
thority to inspectors of a regional body to perform auditdngons and
other oversight or investigative work on behalf of the nationalcaiigh
which gave the authorisation. The authorisations given may émaiight
to enter the premises of the regulated organisation and to reviem-and i
spect its documentation and facilities.

In such cases, although an inspector is employed by a RASO/pre
RASO, he or she will be working under the regulatory authofithe host
State. This is for example the case with the AFCAC AFI-CIS, as w
demonstrated under Section 3.4.1.2 of Chapter 3, or some semguis p
ed by PASGand COSCAP projecfs.

Under this type of delegation, the beneficiary or host Statenconti
ues to remain responsible for the issuance of certificates or other approval
on the basis of the technical work conducted by the inspectore oéth
gional body.

Current State practice indicates that, in addition to envisagmg
possibility of such delegation/authorisation in the RASGRASO
founding document, enabling State legislation may be also necdesary
give authorisations the necessary legal value in domestic legal @fders
host States. For example under the AFI-CIS programme, the State receiv
ing services of the regional inspectors will be obliged to itsem cre-
dentials in accordance with a national civil aviation®act.

® PASO inspectors, when carrying out their dutiebehalf of a PASO Member State, are deemed
to be officers of the civil aviation administrationthat State, and have rights, privileges and re-
sponsibilities no less favourable than those gohtdesivil aviation officers of that State. See:
'PICASST' supranote 81 in Ch.3, Article 8(2).

4 See for example: ‘Model bilateral agreement betwW@©®SCAP South Asia and States for
obtaining Services of Technical Experts from COSCRth Asia to perform Safety Oversight
functions’,supranote 15 in Ch.3.

® See Appendix 5 ‘Sample AFCAC AFI-CIS Inspector dzmetials’ to the AFI-CIS MoUsupra

note 39 in Ch.3, which provides that: 'The DiredBeneral of th¢host State]Civil Aviation Au-
thority hereby delegates, in accordance witticle XXof the Civil Aviation Act and paragraph 4
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(2) Level 2 (Harmonisation levelXhe next level, which goes beyond authori-
sation of individuals only, is a delegation to a RASORASO, as an or-
ganisation, of the competence to perform specific technical work on behalf
of its Member States or member authorities. In other words, thés af/
delegation means that a regional body will performtéoanical findings
such as inspections, tests, examinations, on behalf of allemtesglMem-
ber States/aviation authorities, and then submit the resulisthr with
recommendations, for further legal action at the national level(s).

One of the most prominent examples of a regional body using this
type of delegation has been the European JAA (see Section 3@hauf
ter 3), and its multinational aircraft type certification procedbiesother
example of this type of delegation is the process envisagethdéy
AAMAC States in Africa (see Section 3.4.3.1 of Chapter 3)ttierover-
sight of ANSPs, and in particular ASECNA.

Under this option, States remain legally responsible under their n
tional legislation for the issuance of a certificate or other type obspp
So whilst from a technical point of view, Level 2 delegatioresvigle for
efficiencies by virtue of centralisation of technical work, aviatiaaoisa-
tions are still holders of multiple approvals and have to meet tddigla-
tions towards multiple civil aviation authorities.

(3) Level 3 (Unification level)Finally States may want to delegate to a re-
gional body both the conduct of the technical work, and resgbtysfbr
the issuance of the certificate/approval confirming that the applicable
quirements have been met. Under this option efficiencies aretipdien
most significant, because it effectively results in centralisatfcam given
safety function at regional level. There is only one technicatgss and
one approval issued at its end. From the perspective of theavrdus-
try this is aone-stop-shogor obtaining the approvals that they need to
provide services on the market.

The most prominent example of a RASO using this type of delega-
tion is EASA in Europe which was addressed in Chapter 4.14 EASA
was carrying out the functions and tasks of the State of dasmmjfac-
ture or registry when related to design approval on behalf of 32 &mop
States, including the competence to perform the technical invéstigjat
as well as to issue type certificates and other aircraft design refated a
provals. As was demonstrated in the preceding chapter, EASAadsihe
competence to issue legally binding ADs, as well as to apmertain or-
ganisations both in the EU and non-EU countries. It conductgiiance

of the Memorandum of Understanding (MoU) signedveenn thghost State]and the African

Civil Aviation Commission (AFCAC) oifDate], to the holder of this credential ....’

® JAA would conduct only one technical investigatiorestablish compliance of an aircraft design
with the applicable certification basis. Upon coetjan of the work, JAA would submit technical
recommendations to its member authorities whichaieed responsible for the issuance of a type
certificate, and were also free to add additioeehnical requirements. For more details see Sec-
tion 3.4.2 of Chapter 3.

" AAMAC is responsible for the ‘conduct for the béinef the Parties, of the technical tasks of
certification and surveillance of ASECNA and otpeoviders of air navigation services ... and to
provide recommendations for the issuance and fellpvby the Parties of corresponding certifi-
cates.’ See: 'AAMAC TreatySupranote 62 in Ch.3, Article 6(d).
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of approved organisations and can suspend or revoke certificates if their
holders are no longer complying with the applicable legislatioratiAer
organisation with similar competences is the IAC (see SectioB.3.4f
Chapter 3).

ECCAA is a specific case of a regional body which combines Level
1 and 3 delegations. This is because, although it is &0RASs fully em-
powered to perform the functions of national civil aviatiorhatities of
all its Member States. This is reflected in the civil aviatiegidlations of
ECCAA Member States, which essentially treat it as a nationabiyth
and grant to its inspectors the authorisations and powers ay ifvidre na-
tional inspectors of each of the States concerned. The main difference be-
tween ECCAA and organisations like EASA or IAC is therefook the
depthof the delegation but itsreadthwhich will be addressed in subse-
quent paragraphs — while EASA and IAC carry out ordytain safety
functions on behalf of their Member States, ECCAA carries out alatiost
of these functions, thus effectively becoming a civil aviation @itthfor
all its Member States.

Level 3 delegations currently remain the most important criterigndis
guishing the different types of RASOs, as in the internal leghdrs of the Mem-
ber States they shift responsibility for the issuance of certificgdproval or con-
duct of accident investigation from national to regional levelhatgame time it
is important to underline, as will be demonstrated in Chaptiwaéfrom the per-
spective of the Chicago Convention, States remain ultimatelpmstpe for the
carrying out of these safety functions even when Level 3 delegationsexte

The majority of the RASOs from the core sample selected for tip@geir
of this study enjoy Level 1 or 2 delegations and providaiy advisory and sup-
port services to their Member States not resulting in binldiggl effects. At the
beginning of 2014 there were only three organisations with aebegactually
granted at Level 3 (EASA, IAC and ECCAA). In addition two orgations had
the necessary mandate to agree Level 3 delegations with their Memberdstat
bilateral basis (BAGASO and BAGAIA).

Both the type of a safety function to be delegated and local circurastan
have to be taken into account when taking a decision ab®mlg\thl of delegation
to be used. For example, while centralisation of aircraft certification nmake
perfect sense for regions with aeronautical production activitigeytmake little
sense for small States with limited aeronautical activity. Sometiins, such as
pilot licensing, may be, because of their local nature, bettedstgitremain at the
national level, unless a single regional aviation authority, agche ECCAA, is
envisaged. In such cases the establishment of RASO local officesenmgood
solution to ensure the proximity of the service to the applicéttstnatively, a
regional body may be empowered to outsource some of the technikabaw to
the national authorities, especially for smaller projects, where locahpitg and
language issues may play a rofEable V gives an overview of the levels of dele-
gation used by some of the RASOs studied.

8 In the EU, the EASA is entitled, through a tendgrprocess, to outsource the technical work it is
doing to national aviation authorities or ‘qualdientities’ (essentially commercial entities) hiéy
meet specific safety and quality criteria whicledmfirmed through an accreditation process. In
such cases the EASA continues however to be refypefisr the issuance of the certificate / ap-
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As far as the method of the delegation is concerned, States uzgsvari
gal tools and combinations thereof. For Level 3 delegatioagaly binding in-
ternational agreement or an equivalent supranational regulation iednest it
entails the shift of legal responsibility from national tgiomal level, and in the
case of a safety function provided for by the Chicago Conveatsmresults in a
relationship of international agency between the RASO and its kleStates
(see Section 4.3.2 of Chapter 4). All Level 3 RASOs that wergémation in
2014 were based on such legally binding agreements or reguldfliesmeans
that in order to use Level 3 delegation a RASO will have teebeip as either an
International Regional Aviation Safety Organisation (RASO Typer ISuprana-
tional Aviation Safety Agency (RASO Type Il), from the perspectiveheftypol-
ogy proposed in Chapter 3.

With the exception of EASA in the EU, whose founding regoiats part
of the domestic legal orders of the EU Member States, there mapeala need
for implementing national legislation to make the Level 3 delegadiffective
(ECCAA, IAC)?

Table V: Level of delegation of State safety functions to selected RASO

RASO Level of delegation

Eastern Caribbean Civil Aviation AuthorityLevel 3 and Level 1 (acting as unique
authority for all the Member States

European Aviation Safety Agency Level 3

Interstate Aviation Committee Level 3 (on the basis of a bilateral ar-
rangement)

Banjul Accord Group Aviation Safety Level 2 (Level 3 on the basis of a bilat-

Oversight Organisation eral arrangement)

Banjul Accord Group Accident Investiga-| Level 2 (Level 3 on the basis of a bilat-

tion Agency eral arrangement)

East African Community Civil Aviation Level 2

Safety and Security Oversight Agency

Les Autorités Africaines et Malgache de

- - Level 2
I’Aviation Civile
Pacific Aviation Safety Office Level 1 or Level 2

Some RASOs, such as IAC, BAGAIA and BAGASO, have their L8vel
delegations made conditional upon conclusion of additionalebdl agreements.
This may result in a patchwork of delegations, making it muokerdifficult to
achieve a homogenous regional system. States may also establifb spedi-

proval. See: EASA, 'Guidelines for the allocatidrrertification tasks to National Aviation
Authorities and Qualified Entities', (Decision betEASA Management Board No 01-2011).
® Non-EU European countries which participate inwluzk of EASA on the basis of Article 66
agreements may also need to enact implementingldéion (See Section 4.5 of Chapter 4).
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tions under which Level 3 delegation would take pfias, give States the possi-
bility of opting intoa Level 3 delegation if they consider it useful for tHém.

For Level 2 delegations, a legally binding legal framework cansed as
well, but is not absolutely necessary. This means that a Pre-Rj@Ol1 will be
sufficient to enable this type of delegation. The JAA for example based on a
non-binding multilateral arrangement concluded at the authorigl, lbut never-
theless managed to successfully conduct its technical work for neamg. yThe
weak point of this solution is lack of a legal obligatiam the part of Member
States to recognise the validity of the recommendations anddgmdiade by the
regional body. The States also need to continue to issupleairtificates, even
if the technical work is centralised. In the EU these drawbacks werertamt
reasons behind the establishment of EASA and dissolutioneofAlA, as was
explained in Chapter 4. International agreement, on the other, hithdugh
providing for delegation of technical work only, may oblige Stategive uniform
legal value to the work of a RASO and from this perspective istersetiution to
ensure uniformity, as is the case for instance under the AAMAC Tnehtgh
was addressed under Section 3.4.3.1 of Chapter 3.

Finally in the case of Level 1 delegations, that is authasissbf individ-
ual inspectors, a combination of a RASO/pre-RASO founding dentiand na-
tional legislation will be necessary. The founding documert dwt necessarily
have to be a binding international agreement, as is the caste/drCAC AFI-
CIS MoU, but there is nothing which prevents States fromgusiis type of in-
strument, especially if functions other than sharing of inspectors visagad as
well, as is the case for instance with PASO. The use of natmmakill also be
necessary, because otherwise the authorisations of the regional irspesto
forming tasks for the national authority will not be valid lie hational legal sys-
tems.

In addition to thedepthand themethodof delegation, thdreadth of the
delegation can also be distinguished. This can be lookedmattivo perspectives:
(1) thesubject matteof the delegation, and the @)pe of the functian

(1) Concerning thesubject matterStates need to decide in which domains of
civil aviation they intend to empower the regional body. Thésans do-
mains such as airworthiness, flight operations, personnel liggnsero-
dromes, ATM, accident investigation, or even aviation securitg. [Evel
of delegations, that is 1, 2 or 3, does not necessarily hdve tioe same
for each of the domains. Also, the competence of the regional baylpen
extended over time, as was the case for example with EASA.

91n the EU, the ANSPs are, par default, under égeilatory responsibility of the national authori-
ties. However, under EU law, in case of organisatiproviding such services on a pan-European
basis, the competent authority is EASA. See: ReigunldEU) No 216/2008supranote 81 in

Ch.2, Article 22a(c).

™ In the EU production organisations are, par defamider the responsibility of national authori-
ties. However this responsibility may be transfétice EASA on a voluntary basis. This has been
the case with the Airbus company which is a mutiomel consortium involving France, Germany,
United Kingdom and Spain. In this case, the Steteserned requested EASA to take over the
regulatory competence. As a result, a single prisdluorganisation approval has been issued by
EASA and covers all facilities of Airbus locatedthe EU and also abroad, such as in China.
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(2) As far as thaype of the functiois concerned, the crucial observation that
emerges from the analysis of the available material is that nonefoiithe
teen organisations from the core sample enjoy legislative funciibiiss.
shows that States essentially treat RASOs as technical agenpies im
menting and enforcing the law but not creating it. This is @nogeh dif-
ferent from that under traditional national set-ups, where aviatithrordu
ties may have a competence to enact legally binding rules of gendral app
cation'” Even EASA in the EU, or ECCAA in the Pacific, does ngogn
legislative competences.

The lack of legislative competences of RASOs also stems from the
fact that States, as a matter of principle, very rarely vest international
ganisations with competence to adopt decisions or regulatibith are
legally binding for individuals? In those limited cases where they do del-
egate legislative competences, such as in the EU, this isvddrie the
framework of a REIO with appropriate checks and balances put in place,
such as a regional parliament and judicial control of the RA&sidns,
if Level 3 delegations have been used. In the case of EASA inUten#
ECCAA in the OECS - the only two RASOs which operate within
framework of supranational organisations with legislative powenrse— t
technical proposals developed by these RASOs have first tabbdtsad
to supranational legislators, that is the European CommisSmuncil and
European Parliament in the EU, and the OECS Authority and Adgém
the OECS, for adoptiot.

In the case of RSOOs, when executive competences are transferred, such
as the power to deliver certificates, States should ensure theiltgssfhinde-
pendent judicial review of RSOO decisions. The applicants, in ttesehave
been denied rights, should have the possibility of chalgntiie decision, simi-
larly to the rights that they would enjoy under a traditioraiomal systen®

Finally, regardless of the level, method or breadth of the debegatie
fundamental issue that must be ensured by States when sgttlndRASO/pre-
RASQO, is to clearly delineate the boundaries of responsibilityd®n the region-
al body and the national authorities. There should be no ovefrlepmpetences
or regulatory loopholes, as this can result in unintended cosisegs or even

2 This is the case for example in the US where fh Administrator has an authority to issue
regulations. See: 49 USC, Subtitle |, Paragraphat08S House of Representatives, 'US Code'
<http://uscode.house.gov/browse.xhtml> [accessipiriB 2014].

13 Schermers and Blokkesupranote 73 in Ch.4, at pp. 831-832

14 When in the mid-1990s the EU debated the possiluifiestablishing EASA on the basis of a
self-standing international treaty, some of theM&mber States argued that direct applicability of
rules adopted outside the EU framework would rexjaichange of their constitutions and possibly
also a referendum. As a result the idea of settimgASA in the form of an international organisa-
tion with legislative powers was abandoned (Se¢i@ed.2.2 of Chapter 4).

5 In the EU the decisions of EASA, if challenged: sviewed first by an internal appeal body
within the Agency, and then if needed also by tHET (See: Regulation (EU) No 216/2008,
supranote 81 in Ch.2, Articles 44-51). In the OECS, dieeisions of ECCAA can be subject to an
appeal in front of the Eastern Caribbean Supremetqsee: 'Civil Aviation Act of Grenada',
supranote 244 in Ch.3, at Section 39; 'Civil Aviatioed@lations of Grenadaupranote 244 in
Ch.3, at Section 92).
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non-compliances with the international safety requirements of IG&Qyill be
demonstrated under Section 5.4.5 below.

5.3 THE FUNCTIONS OF RASOs: SETTING UP A RASO USING A
‘TOOL BOX'APPROACH

The purpose of this section is to present, using practical experihnvarious
RASOs/pre-RASOS® concrete examples of the safety functions or tasks that
these organisations can perform to the benefit of their Member Statefieand
aviation industry.

The information in this section has been structured along tA® I€ight
CEs of State safety oversight, which is an internationally résed method for
discussing safety oversight in civil aviation. It should hosvewt be considered
as an exhaustive list of all regional safety functions but albuatration based on
selected examples.

Where relevant, the different types of potential RASO/pre-RASO func-
tions are presented taking into account the three levels of delegatmoposed
in the preceding section. Attention is also drawn to theifpepoints which
should be given particular consideration from a legal and orgamiabpoint of
view, and which are based on experience from real life implementation.

The intention of this section is to serve as a ‘tool-box’, whigfether with
the typology of RASOs/pre-RASOs proposed in Chapter 8, tlihee levels of
delegations developed under the preceding section, and the alrehgdCAO
RSOO and RAIO manuals could be used by States for settingAG©D/Rre-
RASO type bodies. In this respect, as pointed out by ICAQ:

It is important that States wishing to establishRBOO commit themselves, at the very
beginning of the process, to a strategy that i$ defined in terms of the intended pur-
pose and objectives of the organization they wisbstablish. The strategy should there-
fore include a comprehensive analysis of the neéti® States involvetf

The table below should help States when making such a desgioninby provid-
ing them with amenuof potential options from which they could choose, taking
into account that they should normally focus on ‘those activitiasdemonstrate

a higher impact on regional safety oversight and contribute towavdsoging an
effective aviation safety oversight framewotk.Such determination will neces-
sarily involve taking into account the local circumstances spetific needs of
both States and the industry.

'8 This section is primarily based on the analysimaterial from three RASO conferences, two of
which the author attended as a speaker: ICAO RS@ap8sium (2011)supranote 2 in Ch.3;
ICAO/AFCACI/EASA, 'Symposium on regional civil aviah agencies{Livingstone, Zambia,
2009); ACACI/ICAO, 'Seminar/Workshop on RegionaleafOversight Programmes', (Rabat,
Morocco, 2012).

|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.

18 |bid. at Paragraph 2.2.3.
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| CE-1. Primary aviation legislation |

o

The provision of a comprehensive and effective aviation lawistenswith the environment an
complexity of the State’s aviation activity and complianhwlite requirements contained in the
Convention on International Civil Aviation.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2: - Possibility of filing differences erodes the
Harmonised aviation legislation: RASO/pre-RASO uniformity of the regulatory framework
develops generic legislation for submission to and should be avoided.

States for adoption / transposition (e.g. BA- - Uniform regulatory framework is a pre-
GASOO, COSCAPs, SRVSOP, CASSOA and requisite for enabling region-wide recogrt
JAA); nition of certificates.

Level 3: - RASO/pre-RASO should centrally track

Common aviation legislation: Regulations can be amendments to SARPS, in order to keep
adopted through a supranational regional mecha- the regional regulations ICAO compliant.
nism (e.g. REIO) and be directly binding in a uni-- RASO/pre-RASO should centrally identi
form manner in all the participating States (e.g. fy eventual differences with SARPs and
EU/EASA); help States to notify ICAO in a uniform
manner.

| CE-2. Specific operating regulations |

The provision of adequate regulations to address, atrénmim, national requirements emanating
from the primary aviation legislation and providing fetandardized operational procedures,
equipment and infrastructures (including safety managemahtiraiming systems), in conform-
ance with the SARPs contained in the Annexes to the Conventioternational Civil Aviation.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2: - Possibility of filing differences erodes the
Harmonised operating regulations: RASO/pre- uniformity of the regulatory the frame-
RASO develops generic regulations for submissionwork and should be avoided.

to States for adoption / transposition (e.g. BA- | - Uniform regulatory framework is a pre-
GASOO, COSCAPs, SRVSOP, CASSOA and requisite for enabling region-wide recog
JAA); nition of certificates.

Level 3: - RASO/pre-RASO should centrally track

Common operating regulations: Operating regula- amendments to SARPS, in order to keep

tions can be adopted through a supra-national re- the regional regulations ICAO compliant.

gional mechanism and be directly binding ina | - RASO/pre-RASO should centrally identi
uniform manner in all the participating States (elg fy eventual differences with SARPs and

EU/EASA); help States to notify ICAO in a uniform
manner.

- Assystem of ‘hierarchy of texts’ should b
considered to enable operating regulations
to be amended more easily than primary
legislation.

D
I

«

1)
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| CE-3. State civil aviation system and safety oversight functions |

The establishment of a Civil Aviation Authority and/dnestrelevant authorities or governmert
agencies, headed by a Chief Executive Officer, supported by pinepapte and adequate tech-
nical and non-technical staff and provided with adequisantial resources. The State authorjty
must have stated safety regulatory functions, objectivesafaty policies.

Possible types of regional safety functions: Points of attention:

- Development of a regional safety pro-
gramme/plan (e.g. EASA);
- Setting up regional aviation safety teams in pa

- Separation, at least at the functional level,
of safety oversight and accident investiga-
rt- tion functions, and service provision from

nership with industry (e.g. EASA, COSCAPS);
- Assisting States in preparation for USOAP aut
dits and addressing follow up actions (e.g. BA

regulatory functions;
- Need to take into account the interdepe
encies between ICAO State safety fu

nd-
nc-

GASOO, COSCAPs, SRVSOP, PASO); tions when transferring the exercise |of
- Setting up common examination systems (e.g| some of them to the regional level (see
CASSOA); Section 5.4.5 below for illustration);
- Setting up a regional centre for aviation medicjne States remain ultimately responsible under

(e.g. CASSOA);
- Setting up a regional system for collection and
analysis of safety information (e.g. EASA);

- Coordinating replies to ICAO State Letters (e.
| CE-4. Technical personnel qualifications and training |

the Chicago Convention for safety over-
sight (see Chapter 6);

EASA, BAGASOO);

e

The establishment of minimum knowledge and experience requiefor the technical personn
performing safety oversight functions and the provisioapgfropriate training to maintain an
enhance their competence at the desired level. The trainingdshlude initial and recurren
(periodic) training.

d

Possible types of regional safety functions: Points of attention:
- Joint use and sharing of training facilities (e.g.| - Common inspector training and qualifica-
BAGASOO); tions should be a prerequisite for setting
- Establishment of a regional inspector training up a regional inspector sharing scheme| or
programme and training criteria for inspectors |  joint surveillance initiatives such as ramp
(e.g. BAGASOO, SRVSOP, ACSA, COSCAP);| inspection programmes (e.g. SAFAin the
- Common training database and training planning EU);
and recording system (e.g. BAGASOO,
SRVSOP);
| CE-5. Technical guidance, tools and provision of safety-critit information \
The provision of technical guidance (including processes amckgdures), tools (including facili-
ties and equipment) and safety-critical information, apliapble, to the technical personnel to
enable them to perform their safety oversight functionacitcordance with established requine-
ments and in a standardized manner. In addition, thitudes the provision of technical guidance
by the oversight authority to the aviation industry be implementation of applicable regulatiopns
and instructions.
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Possible types of regional safety functions: | Points of attention:

handbooks and checklists for safety inspec¢
tors (e.g. EASA, SRVSOP, COSCAP, CASt
SOA);

- Setting up regional aviation databases of
aircraft, AOC holders, approved maintenance
or training organisations (e.g. BAGASOO)

- Production of harmonised guidance material, Harmonised guidance material is important {
standardise implementation, which in turn may
be a pre-requisite for enabling region-wide
recognition of certificates

=}

| CE-6. Licensing, certification, authorization

and/or approvalobligations

tion activity.

The implementation of processes and procedures to ensurgettsannel and organizations per:
forming an aviation activity meet the established requiremesifisre they are allowed to exercise
the privileges of a licence, certificate, authorization an@pproval to conduct the relevant avip-

Possible types of regional safety functions:

Points of attention:

Level 1:

COSCAPS);

- Regional inspector sharing schemes (e.g. AFI-Q

CIStates need to pay attention to the legal

status of the RASO/pre-RASO inspectors,

Level 2:

which may also be coming from a national

of pre-RASO/RASO States (e.g. JAA, AAMAC,
SRVSOP);

- Provide certification/surveillance assistance an
advice to RASO/pre-RASO States (e.g. PASO,
COSCAPs);

Level 3:

- In addition to performing the technical tasks of
certification/licensing, RASO can also be authg
ised to issue the approvals/certificates on beifal
RASO States (e.g. EASA, IAC);

- States can delegate to a RASO all their safety
oversight functions, effectively creating a regibn

- Perform technical tasks of certification on behalf aviation authority, during the conduct of

safety oversight activity in a Member State.
Typical issues to be addressed are: legal
i authority, credentials and the liability pro-

civil aviation authority (e.g. ECCAA);

tection of the inspectors.

=
1

| CE-7. Surveillance obligations

oversight functions on behalf of the CAA.

The implementation of processes, such as inspections aitd, dacproactively ensure that avia
tion licence, certificate, authorization and/or approvallders continue to meet the established
requirements and function at the level of competency and saégtiyad by the State to undertake
an aviation-related activity for which they have been licensedified, authorized and/or apr
proved to perform. This includes the surveillance of desighaersonnel who perform safety

Possible types of regional safety functions:

Points of attention:

Level 1:

Regional inspector sharing schemes (e.g. AFI-CISStates need to pay attention to the legal
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COSCAPs); status of the RASO/pre-RASO inspectors,

Level 2: which may also be coming from a national

- Perform technical surveillance tasks on behalf pfaviation authority, during the conduct of
RASO/pre-RASO States (e.g. JAA, AAMAC, safety oversight activity in a Member State.
SRVSOP); Typical issues to be addressed are: legal

- Provide safety oversight advice to RASO/pre- | authority, credentials and the liability pro-|
RASO States (e.g. PASO, COSCAPs); tection of the inspectors.

- Setting up regional ramp inspection programmes
(e.g. EASA, SRVSOP);

- Development of regional safety oversight support
tools/software (e.g. EASA, SRVSOP, ACSA);

Level 3:

- In addition to performing the technical surveil-
lance tasks, RASO can also be authorised to issue
the approvals/certificates on behalf of RASO
States (e.g. EASA, IAC);

- States can delegate to a RASO all their safety
oversight functions, effectively creating a regibna
civil aviation authority (e.g. ECCAA) T

| CE-8. Resolution of safety concerns |

The implementation of processes and procedures to resolvdigtedgficiencies impacting avia-

tion safety, which may have been residing in the aviaystem and have been detected by the

regulatory authority or other appropriate bodies.

Possible types of regional safety functions: Points of attention:

Level 1/Level 2:

- Advise and make recommendations to States orin the absence of a harmonised or common
actions to be taken in the event that a license orregulatory framework RASO/pre-RASO
certificate holder fails to correct deficiencies inspectors may need to be familiar with the
within specified deadlines (e.g. COSCAP, enforcement procedures and means of each

PASO);
Level 3:
- States may want to delegate to a RASO the au
thority to take enforcement action. This will be
necessary in particular where a RASO is empg
ered to take legally binding certification deciso
(e.g. EASA, IAC);

The RASO may also rely on the enforcement
competences already vested in a supranationg
regional organisation (e.g. EASA/EU);
Where States set up a regional civil aviation ay
thority, the RASO will take over enforcement
competences normally exercised by the nation
authorities (e.g. ECCAA);

\W-

of the Member States.
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5.4 MAIN TRENDS IN RASO FUNCTIONING AND EVOLUTION

5.4.1 THERE IS NO ‘ONE SIZE FITS ALL APPROACH TO RASO
ESTABLISHMENT

The first conclusion that can be reached as regards the overall trendssiah-
lishment of regional aviation safety bodies is that there isimgle template that
States use in this respect. Although RASOs/pre-RASOs camdsifield into cer-
tain general types as proposed in Chapter 3, overall the legal gensational
frameworks of these organisations are far from being uniform.

This diversity results in the first place from the fact that thelaef States
differ in terms of strengthening their safety oversight and accideestigation
capabilities, as well as providing efficiencies for the industryaAesult the RA-
SO/pre-RASO has to be tailored to the circumstances of a particukticsi. For
example, if there is little aeronautical manufacturing industry fiegéon, it may
make little sense for the States to use their limited resourcestahlishing an
expensive type-certifying agency, and instead to focus on a R@&tsb would
help them in the oversight of airlines and AMOs.

The solutions chosen by States when setting up a RASOAB®RIo not
depend on safety considerations alone. Regulating aviation cahitlelyapoliti-
cal issue, as it is often associated with national sovereigutystategic inter-
ests® So although from a purely technical point of view a solutiatiing for a
safety agency with legal personality and strong executive powers ltaxdda lot
of advantages, this may not always be possible because of lacktichpwill.
This reluctance of States to delegate the exercise of competeraeskbernal
body is an issue which is brought up quite often by RA&Osn example of prac-
tical problems they experience — the 2011 ICAO symposium @d’Sdentified
the ‘presence of strong sovereignty issues that could impedeakgaperation’
as one of the obstacles to RSOO establishet.a result, where a RASO has a
mandate to act on behalf of its Member States, in the majdriagises today this
is dependent on an additional bilateral arrangement (BAGASOO, BAG#
IAC). Only EASA and the ECCAA have general mandates to act oalfbeh
their Member States.

RASOs or regional civil aviation safety cooperation schemes more-gene
ally also have a clear tendency to evolve over time, as Sectichbzbw will
demonstrate. Thus an organisation which today has legal patgamal exercises
safety related competences on behalf of Member States, yesterdayhawald
been only an informal network of civil aviation safety regulatorss Ewolution
has to be taken into account when comparing different orgamisadit a given
moment in time.

Most of the RASOs which were reviewed for the purpose of thisystud
deal only with aviation safety issues. However some of them diti@uto avia-
tion safety, also deal with aviation security, as is the casadtarice with PASO,
ECCAA and CASSOA.

Finally, so far RASOs have not replaced the national authefitut sup-
plement them. In 2014 there was only one example of a RCAA oonfion all its
Member States, namely the ECCAA.

19 Erwin von den Steinen, National interest and imaéional aviation, (2006), pp. 1-25.
20 Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.3.1.
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5.4.2 RASOs TEND TO EVOLVE INTO ‘INSTITUTIONALISED’
STRUCTURES

The concept of a regional aviation safety body is not new, 3ith dating back
to the 1970s or IAC to 1991. However, the last twelve years eaeén as real
boom years for these organisations, especially on the African cantihere five
of them have been established between 2008 and 2014 (BAGASCEAGAIA
in 2009, CASSOA in 2007/2008, AAMAC in 2009, and AS&C in 2012).

Overall, nine organisations have been established in the lasetyedrs
(2003-2014), as table VI demonstrates. Even taking into accoanstime of
them evolved from other organisations, this still means iRawvere established
after 2004 (ENCASIA, BAGASOO, BAGAIA, CASSOA, PASO, and &%
AC). Overall RASOs/pre-RASOs in existence today are thereforadglively
young organisations.

In addition, in 2014 a number of additional RASO type bodiese
planned by States and ICAOQ. In particular six additional RAS@# RSOOs
and four RAIOs — were planned for the African rediband at least one RSOO
and one RAIO were being considered for the States of the A€ABere were
also discussions about a RAIO for Latin Amefita.

Although the institutional frameworks and legal basis of RAPBf@s
RASOs are very varied, it is clear that there is a strong tendendyef® drgani-
sations to evolve over time into more formal entities. Thispeeially true for the
young organisations. Of the nine RASOs/pre-RASOs establisimce 2003, six
have already undergone an evolution from a less formal into a more f&trozl
ture (Table VI).

Some of these organisations, such as CASSOA, are consideringr furth
evolution in the future. ICAO also supports and encourages thsitimanof
COSCAPs into RASO type bodies, although this processllisngoing, as was
demonstrated in Section 3.4.1.1 of Chapter 3

Identified examples of the types of evolutions involve: movirgn a
technical cooperation project (Pre-RASO Type 1) into an internation&nag
safety organisation with legal personality (RASO Type 1), which thascase for
BAGASOO or ASSA-AC; or a network of aviation safety authoritge{RASO
Type 1) evolving into an international regional safety orgarosatiith legal per-
sonality (RASO Type 1), which was the case for AAMAC. Older org@imns
demonstrate similar patterns of evolution — for example the JAARPIRO Type
II) evolving into EASA (RASO Type Il) in Europe.

States establishing RASOs/pre-RASOs generally seem to consiur- it
essary, or at least useful, for these organisations to have somefftegal per-
sonality. In the case of pre-RASOs, a useful way of granting pegabnality is to
establish an association or foundation under the law of one dfaheber States.
Out of the fourteen organisations from the core sample, four were dstablig a
certain point in time, as an association or foundation under griaat or evolved
from such an association or foundation (JAA/EASA, AAMAC, EUIRON-
TROL, and Caribbean Aviation Safety and Security Oversight Systeh$-(C

2L AFI Plan Steering Committee Report, AFl SC/20134Lranote 3 in Ch.2, at Appendix B.
22 ACAC/ICAO seminar on regional safety oversightgraammes (20125upranote 16, at
‘Summary of Conclusions'.

23 A38-WP/232 supranote 193 in Ch.3.
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SOS)/Association of Civil Aviation Authorities of the Caribbe@CAAC)). In
2014, at least eleven organisations studied had some sorabpégonality”

Table VI: RASOs /pre-RASOs established since 2003 and thgiredecessors

Name of the organisation Predecessor organisation (if any)

European Network of Civil Aviation Safety Council of European Air Safety Investigation
Investigation Authorities (2010/2011) Authorities (2008)

Banjul Accord Group Aviation Safety Oversight
Organisation (2009) COSCAP - BAG (2004)

Banjul Accord Group Accident Investigation

Agency (2009) none

East African Community Civil Aviation Safety none

and Security Oversight Agency (2007/2008)

Les Autorités Africaines et Malgache de Les Autorités Africaines et Malgache de
I'Aviation Civile — international organisation | I'Aviation Civile — association of regulators
(2009) (2001)

Pacific Aviation Safety Office (2004/2005) none

Eastern Caribbean Civil Aviation Authority Directorate of Civil Aviation - Eastern Caribbe-
(2003/2004) an States (1957)

Caribbean Aviation Safety and Security Overt Regional Aviation Safety Oversight System of
sight System (2008) the Caribbean (2001)

Agence de Supervision de la Sécurité Aérien

n
en Afrique Centrale (2012) Eoscap-cEMAC (2008)

ICAO supports the transition of less formalised RASOs or pre-RASD
more institutionalised regional safety bodies established omabkis of formal
legal agreements. According to ICAQO, the more formalised types lygier
commitment from their Member States, enable better delegation ofaladKanc-
tions and provide better for sustainabifity.

5.4.3 EFFICIENCIES STEMMING FROM A RASO SHOULD NOT BE
TAKEN FOR GRANTED

The primary purpose of this study is not to quantify the efficies gained by
States as a result of the establishment of a RASO, but ttofyddre legal and
institutional features of RASOs which make these organisatioms efticient
and allow them to best contribute to the improvement of aviatafety and uni-
formity of regulations and procedures in civil aviation. Nevertlselbased on a
review of experiences involved in establishment and functioningesit organi-
sations, some general observations can also be formulated in rdgpeat aver-
all effectiveness.

As explained in Chapter 2, the main reason behind the current RASO
boomis the strong conviction of the international aviation commyuthat these
organisations provide a good way of addressing the difficultiperi@nced by
States, in particular those with weak safety oversight systenSORAre in par-

24 For a more detailed overview of the question ofS®Alegal personality see Chapter 6.
%5 |CAO Doc. 9946supranote 3 in Ch.1, at Forward.
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ticular supposed to enable more efficient use of limited resourceseandalbet-
ter position than national aviation authorities to attract andnretaalified avia-
tion personnel.

Yet, the real life experiences of some of the RASOs and their Member
States indicate that such efficiencies and benefits should nakée for granted.
As was demonstrated above, in the vast majority of cases a regigaalsation
does not replace the national authorities. This means that Btayebave to fi-
nance a regional body in addition to their national aviadiathorities. There may
even be a need to create new functions, which did not exisebé® RASO es-
tablishment, such as a regional inspection-standardisation scherees Aie-
gional body has not completely taken over at least some of the &afietions
from States, both the RASO and the national authorities mapropeting to at-
tract similar safety experts from the market.

A technical and legal review of PASO conducted by external auditors
2007 concluded that:

It should not be assumed that the engagement 0ORASrvices will result in a reduc-
tion in the resources required by the States. Qiewieof some States’ responses to
USOAP audit findings it was noted that this assuomptormed the basis of many of the
individual findingresponses. There could actually be significanttamdil resource im-
plications for each of the States in order to aghitne improved safety and security out-
comes intended to be achievad.

Similarly, a study conducted by the European Parliament (ER)1& on
the impact of the establishment of EASA on the EU’s and rdtlmrdgets, offers,
somewhat surprisingly, the following observation:

[TThe centralisation of tasks impacted the natidnadget in different ways according to
the nature of the transferred task. The expectisgttedf shifting both the responsibility
and the execution of some tasks is usually a budgkiction. However, ..., all in all, the
impact of the task transfer at national level hesrbtoward an increase in budget pressure
with very few exception%?

The EP study further clarifies that this has been in particular dhe fact
that ‘[tjo comply with the new standard defined by EU regulatianssome
Member States had to invest more in the area of aviation s&fatyis is a simi-
lar observation to that which was formulated in respect to PASO.

The above indicates that if the additional costs resulting &etablish-
ment of a RASO are not offset by efficiencies stemming from its tpesa or
additional revenues, States may actually be worse off in termsewf dverall
budgets. If States cannot reduce their costs, whilst at the tham they will need
to contribute to the financing of a RASO, this may actualyl l® lack of sustain-
able funding of the latter and putting in danger its operatibhis has been the
case for example with PASO, which experienced serious finandialutties due
to the lack of contributions from its Member States, as was pessé@niSection
3.4.3.2 of Chapter 3. Similarly CASSOA reported in 2012 thatlack of a sus-

% PASO Legal and Technical Review Repstipranote 86 in Ch.3, at p. 70.
" The impact on the EU and national budgets of Eéhaigssupranote 125 in Ch.4, at p. 75.
28 |bid. at p. 76.
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tainable funding mechanism was affecting its ability to ‘execweethnned activ-
ities and recruitment and retention of technical persofihel’.

The above can be especially true for RASOs which depend on doror sup
port for functioning. As pointed out in 2011 by a represerdgatif the U.S. De-
partment for Transport responsible for the ‘Safe Skies for Africa’ programme:
‘RSOOs can be a solution, but much remains to be done to fvatvihe regional
oversight model provides value for donor expenditures and sustaireesoilts for
the regions and States that wish to implement tHém.’

An interview conducted with an official of BAGASOO characterises th
problems of African RASOs in the following way:

The main challenge facing RSOOs is financing. Irstmzases it is contributions from
States, yet this contribution is left to CAAs toypRor RSOO to attract and retain quali-
fied, skilled personnel, the remuneration mustigaificantly higher than that of CAAs,
otherwise it would be better to work in the CAAthsre, the job is more guaranteed. To
the extent that the CAAs are the ones paying thriboitions directly to sustain the
RSOOs ... that puts RSOOs and its Member Statssnipetition for limited resourcés.

A similar opinion was expressed by ECCAA, which is, from aganisa-
tional point of view, a very efficient form of RASO:

The main challenges facing the ECCAA are manadiegiricreasing costs of providing
effective oversight and the recruitment of quadifiersonnet?

Due to the above, this study recommends that RASOs shewlddbed, to
the largest extent possible, with the competence to exercise &afetions on
behalf of States. Only this solution guarantees lack of dujplicdtetween the
national and regional levels and the desired economies of scaleintexddpaut by
ICAO:

[TIhe major benefits of establishing an RSOO caratigeved only if the RSOO is ena-
bled to act on behalf of Member States, to the dsgipossible extent, and if States main-
tain supervisory control so that the RSOO can ®dde enabling them to effectively
meet their international obligatioﬁg.

Strong delegation arrangements are also preferable from a legal point of
view, because they are more likely than informal arrangements to emsure u
formity of standards and operating procedures required by the ChicanerG
tion. Where States justndeavourto harmonise their regulations and procedures
this will most likely result in national differences and wslibsequently make
standardisation and cross border recognition of certificates andvajgp more

%9 Regional cooperation for the enhancement of safegysight: obstacles and lessons learnt,
supranote 155 in Ch.3.

%0 Cornelia Wilson-Hunter, '‘Remarks’, ICAO SymposiomRegional Aviation Safety
Organisations 2011),

31 'Interview No 6', (2014)%upranote 133 in Ch.3.

%2 'Interview No 7', (2014)%upranote 232 in Ch.3.

%3 |CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 4.1.35.
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difficult. This problem was demonstrated in the case of EASAtamitedecessor,
the JAA, in Chapter 4.

Another reason why regional safety bodies may not provide theedes
benefits can be due to duplication between different aviation Saiptpvement
initiatives. For example in Africa some States have multiple Ineeships in
COSCAPs and RASOs, and additional RASO projects are plannet iakidlve
overlapping membership, as was demonstrated in Section 3.4.Chapfer 3.
This situation, instead of focusing limited resources spreadsftivémer amongst
a number of similar initiatives. In mid-2013 several African Stateisiwhad been
members of RASOs for some years, were also subject to review by $QAdi-
toring and Assistance Review Board (MARB) which is a body seb uwonsider
the situation in States experiencing serious safety oversigHeprsff As admit-
ted by AFCAC, this verg/ fact means that ‘these regional bodies angenast ef-
fective as they could bé&”

Duplication of structures and inefficiencies resulting from this dagetalso
evident in Europe, where multiple regional aviation organisataist in parallel,
most of them with overlapping membership, and to a certain exizntates, as
was demonstrated in Chapter 4.

The above does not mean however that delegation should be consislered
theultimate panaceaand used by States without prior assessment as to where this
would yield maximum benefits. Such assessment is always necesshiris re-
sult should primarily depend on a particular situation of Statea given region.
As pointed out by an official of BAGASOO: ‘RSOO shouledify and concen-
trate its efforts on those activities that are better handled at anaédgwel.?®
This has been the case in Europe, where due to the presencegef aclamauti-
cal manufacturing industry, the main impetus behind the edtaidist of EASA
has been the regionalisation of certification and oversight furscioccumbent
upon a ‘State of Design’, as was demonstrated in Chapter 4.

5.4.4 IMPLICATIONS OF INSTITUTIONAL CHOICES FOR THE
FUNCTIONING OF RASOs

Legal issues, while important in their own right, generally progt to be an ob-
stacle in the process of establishing a RASO/pre-RASO. At the tam it is
crucial that, when States consider establishing such an organjsatiundertake
its evolution, they fully understand the consequences of theil degl institution-
al choices.

Reaching such an understanding can be greatly assisted by ogémisin
whole process of establishing a regional body in a structured Thaytool-box
approach proposed under Section 5.3 above could help to achieveshappro-
priate combination, given the specific needs of States. A similaoagp was
used in the EU during the initial EASA establishment prodesshich States
first created a list of potential functions and tasks, such as rkiegnaertifica-

34In march 2013 these were: Benin, Cameroon, Ceffraan Republic, Chad, Comoros, Congo,
Equatorial Guinea, Gabon, Guinea Bissau, Madagdeledi;s Mauretania (Member States of
AAMAC); Guinea, Liberia, Sierra Leone (Member Statd BAGASOO); and Rwanda (Member
State of CASSOA). See: ICAQ, 'ICAO plans of actionStates under the review of the MARB',
AFI Plan-SC/2013/11-DP/02, (11th AFI Plan Steei@@nmittee, 2013).

% A37-WP/166 supranote 220 in Ch.2, at Paragraph 2.2.

% Interview No 6', (2014)upranote 133 in Ch.3.
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tion, standardisation, and then considered the implicatiorteeddifferent institu-
tional solutions on each of theth.

In terms of legal tools used to establish a RASO, the tendbatgdn be
observed is that States are inclined, more and more often, to udg begding
instruments - mainly international agreements. This can be assouwite the
overall tendency of the regional safety bodies to evolve into moneafastruc-
tures, as was demonstrated under Section 5.4.2 above.

As a consequence of the trend to use legally binding instruncegés)isa-
tions based on MoUs, working arrangements or private law aseosidtave al-
most completely disappeared. In 2014 only one of the fourtgmmigations from
the core sample was based on a non-binding legal instrumenglyndine
SRVSOP, as opposed to six in the previous deCaben-binding instruments
continue to be used for specific cooperation projects such as regispatior
schemes. Table VIl gives an overview of the legal instruments wieoh used to
establish the presently functioning RASOs/pre-RASOs.

Table VII: Legal instruments used to establish RASOs/pre-RAS®

Supranational regulation International agreement Working Arrangement -
MoU
- European Aviation Safety- The European Organisation for the Regional Cooperation
Agency (EU regulation of safety of air navigation: EURO- System on Safety Over-
2002); CONTROL (agreement of 1963, sight in Latin Americd
- European Network of Civil  as variously amended); (ICAO — LACAC MoU
Aviation Safety Investigat - InterState Aviation Committee of 1% October 1998)

tion Authorities (EU regu; (agreement of 1991);

lation of 2010 combined - Banjul Accord Group Aviation

with a private law associg- Safety Oversight Organisation

tion); (agreement of 2009);

- Banjul Accord Group Accident
Investigation Agency (agreement
of 2009);

- East African Community Civil
Aviation Safety and Security
Oversight Agency (Agreement of|
2007);

- Les Autorités Africaines et Mal-
gache de I'Aviation Civile
(agreement of 2009) ;

- Pacific Aviation Safety Office
(agreement of 2004);

- Eastern Caribbean Civil Aviation
Authority (agreement of 2003)

- Caribbean Aviation Safety and

3" Working papers tabled at the aviation working grofithe Council in the context of the discus-
sions on the establishment of EASA in the year$61B®8 (Archives of the EU Council, Brus-
sels).

% |n addition, ENCASIA is based on a combinatioradégally binding EU regulation and an
association established under Belgian laupanote 219 in Ch.3).
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Security Oversight System
(agreement of 2008);

- Agencia Centroamérica para la
Seguridad Aeronautica (agreement
of 1960, and a ministerial decision
of 2000);

- Agence de Supervision de la Sécu-
rité Aérienne en Afrique Centrale
(protocol adopted by chiefs of
CEMAC States in 2012)

This study also recommends the use of legally binding instrismsach
as appropriately internalised international agreements, or supranationaieatts
ing direct legal effects, due to the fact that they are essentiabtidecbevel 3
delegations, and by providing for legal personality of RAS@sihte the need
for establishing additional associations or foundations uniete law.

As was demonstrated in the preceding chapter, in Europe, the EUJ deve
oped a special legal method for associating non-EU countriestsntviation
safety framework, including EASA. Under this method, internaliagreements
are used to extend the EU aviation safety legislation to neigimgocountries, as
well as to enable the delegation of safety functions by thosermsutd EASA.
Upon transposition of the EU aviation safety legislaticio itheir national legal
systems, the partner countries acquire status similar to EU Membes. Sthis
means that their certificates benefit from recognition in the EU systey can
participate in the work of EASA, albeit without the rightviate, and are subject
to EASA standardisation inspections. In 2014 four non-EUeSthad already
been fully associated in such a manner, while a number of others nvidre way
to acquiring a full association status, as was explained in 8etbwmf Chapter 4.

5.4.5 RASOsAS PART OF THE CIVIL AVIATION SAFETY SYSTEM
OF THEIR MEMBER STATES

A RASO should be considered, similar to a national civil amatuthority or
aviation accident investigation body, as part of the civil amasafety system of
its Member States, and RASO functions should be fully integiatedhat sys-
tem. This is not always obvious, as at the national leV&8tate safety functions
envisaged under the system of the Chicago Convention are maintdathedav
single regulatory framework and under the responsibility of goeernment.
When one or more of those functiongagen outof the national framework and
transferred to the regional level some essential links may be lost.

For example, even after establishing a RASO, States will centmie
subject to ICAO USOAP, which is of a universal character. Inrdgpect, States
have to be mindful that even though the ICAO findings bl formally raised
against them, it may be up to a RASO to address these firfdamgsa practical
point of view, which will require close coordination betweene&tand their RA-
SO. This coordination can sometimes be a complex undertakiagsiagle State
may not necessarily have full control over the way remedial actiordeaetoped
and put into effect. For example, if ICAO findings require a chandggislation,
a collective action of all the States may be needed, or, as is thindhs EU, the
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additional involvement of the supranational legislator acting hen Hasis of
EASA's technical recommendation.

In the case of certain Level 3 delegations, ICAO may have to audit a RA
SO, in addition to its Member States. In this case, if taegeany findings raised
against the RASO, ICAO will link them with the States’ US®reports, based on
the understanding that they ultimately remain responsible for camopl with
ICAO requirements?

Another aspect that States have to bear in mind is the notificatidiffer-
ences to ICAO in case of non-compliance with SARPs. Such nouiici an
obligation of every State party to the Chicago Conventionhapter 2 explained.
If a regional system is based on a harmonised or single set of iegsilatuch
notifications will only make sense if they are done in a uniformmmer for all the
States concerned. In such case, States should ensure that th@rpR&S a co-
ordinating role, reviewing ICAO SARPs on a regular basis andding Member
States with recommendations for notification.

5.4.5.1 UNINTENDED CONSEQUENCES RELATED TO THE
ESTABLISHMENT OF A RASO

The necessity to look at RASOs holistically and as amiatgart of States’ civil
aviation safety system can be very well illustrated with a practieahpbe taken
from the EU, and which is related to the functions assigned bpI8Anexes to
the ‘State of Design’.

With the establishment of EASA in 2003, EU Member Stategdtdd to
this agency the functions and tasks of the ‘State of Design’ asaged under the
system of the Chicago ConventidiThis was however not a complete transfer of
all the functions of the ‘State of Design’, but only of thoskated to aircraft air-
worthiness, including aircraft design approval and follow ugso€ontinuing air-
worthiness, as addressed in Annex 8 to the Chicago Conve@Giican the fact
that EASA is not an air accident investigation agency, the fursctbthe ‘State
of Design’ associated with air accident investigations, whictcavered by An-
nex 13 to the Chicago Convention, remained at the nationall [Ekis relation-
ship is illustrated by Figure XIV.

Figure XIV: Transfer of State safety functions from a national toa regional level

‘Before’ EASA ‘Post’ EASA integration

National Level National Level Regional Level

‘State of Design’ ) - ‘State of De-
. ) . State of Design -,
1. Airworthiness Functions| il . . sign
=¥ | Accident Investiga-

(Annex 8) . ) Airworthiness
Lo . tion Functions .
2. Investigation Functions (Annex 13) Functions (An-
(Annex 13) nex 8)

39 See for example: ICAO USOAP report on EASA (2088pranote 92 in Ch.4, at Paragraph
1.1.9.
40 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 20(1).
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When in 2008 ICAO assessed EASA under USOAP it raised angindi
against the agency in respect to lack of formal agreements with EU Membe
States regarding:

[T]he modalities and status of participation of regentatives of EASA and representa-
tives of Member States’ bodies in accident andoserincident investigations involving
aircraft whose type certificate is delivered by EINSS

This finding was resolved only after the adoption by the Eb refgulation
defining the rights and obligations of EASA as a participamiriraccident inves-
tigations** The regulation was adopted following unsuccessful attempt?ABAE
and EU Member States to address this issue through non-liegisteasures, and
in the wake of a number of cases where EASA had been denied thi® pgintic-
ipate in an investigation by some of the EU air accident iryatiin authoritie&

Follow-up of safety recommendations resulting from air accident investi
gations is yet another example where a vital link may bewbsh State safety
functions are moved from a national to regional level. This isusecahen a
RSOO, such as EASA, has been vested with actual regulatory congsetacci-
dent investigation bodies should consider it as a potentiaésskek of safety rec-
ommendations, and the RSOO should be bound by Annex A8nsbilities ap-
plicable to such addressees, including as regards the obligatemalgse and
reply to a safety recommendation within a prescribed dealfline.

At the same time, the implementation of safety recommendationsigomi
from air accident investigation bodies may become more complex at ibaaleg
level. This is because where States have agreed that their rulgroakipetences
will be exercised collectively, they may need to activate the regmaehinery in
order to address a particular recommenddtion.

55 RASOs AS INTERNATIONAL ACTORS

RASOs actively participate in international aviation relationsjuiding ICAO

sponsored activities, international conferences and symfSoEispecially after
the adoption by ICAO of its new policy on cooperation wilgional organisa-
tions and bodies, the international aviation community has beeat aware of
RASOs’ existence. At the same time RASOs cannot, at presendytimsgo the
Chicago Convention which is open for membership of States'only.

41 1CAO USOAP report on EASA (2008upranote 92 in Ch.4, Audit Finding ORG/01.

42 Regulation (EU) No 996/2016upranote 180 in Ch.3, Article 8.

3 EC Impact Assessment COM(2009) 611 fisalpranote 171 in Ch.3, at Paragraph 3.4.1.1.

4 Annex 13 to the Chicago Convention, at Paragrapb.6

5 For example on 1 April 2011 EASA initiated a rukgking task concerning airworthiness and
operational aspects for maintenance check fligrask No MDM.097 (a)&(b)), which results

from recommendations issued by Bureau d’Enquétdfeilyses in the aftermath of an accident
of Airbus A320-232 aircraft operated by XL Airwagermany and which occurred on 27 Novem-
ber 2008 off the coast of Canet-Plage (France). B&88A, 'Terms of Reference (ToRs) and
Group Compositions (GCs)' <http://www.easa.eu@paocument-library/terms-of-reference-
and-group-compositions/rmt0589> [accessed 10 AugbA].

“¢ Supranote 16.

47'Chicago Convention’, Articles 92-93.
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From an international law point of view, as was demonstrateléruSec-
tion 5.4.4, the majority of RASOs are set up by internatiorn&esgents or supra-
national law. Even though not all the treaties explicitly ptevior it, those RA-
SOs that are created by international agreements can be considered asmternat
al organisations, or in some cases as treaty ofjarssthey are governed by in-
ternational law. EASA is a specific case of an EU agency, and is mgitleoed as
an international organisation but as a body governed by publital, as was
explained in Chapter #.

The international agreements establishing RASOs are not always clear
whether the organisation in question is vested with interratiegal personality.
This is not a unique situation, as ‘constitutions of nit&rnational organizations
lack explicit provisions on the legal status of the organizatimater international
law.”® In the core sample of RASOs, only two out of eleven internaitiagree-
ments, that is the AAMAC Treaty and PICCAST, explicitly posvthat the RA-
SO has international legal personality. In practice this may neat significant
problem as ‘many organisations can be seen to perform interdégal activi-
ties despite the absence of an explicit grant of persormlityhat is important
therefore is to analyse internationally relevant RASO activitilssch means ac-
tivities which derive their origin or have consequences under atteral law.

The first observation that has to be made in this respect isdire RA-
SOs enjoy a limited degree of treaty making powers, which are fundyiaral
ented. Most often RASOs are authorised to conclude headquarters agsééme
In addition, as was already explained above, some RASOs, such aBMC
GASOO or BAGAIA can conclude delegation agreements with their hdem
States.

Only organisations enjoying ‘Level 3’ delegations are designayeitheir
Member States for the purpose of executing international agreementexame
ples can be given in this respect: (1) Agreement between the Goverminteat
Russian Federation and the Government of the United States of Arerite
Promotion of Aviation Safety of 1998,and (2) the Agreement between the Unit-
ed States of America and the European Community on cooperatioa iagula-
tion of civil aviation safety? Under these agreements the IAC and EASA were
designated as technical agents of the Russian Federation ard=bf tespective-
ly, for the purpose of the implementation of these agreemerttse fiirst case, the

“8 This is the case for example with IAC, which istanding executive body’ of the 'Minsk
Agreement'supranote 103 in Ch.3, Article 8. IAC considers itsadf an international organisa-
tion, see: AIG/08-WP/2Zupranote 189 in Ch.3, at Paragraph 2.1. In practieadtbtinction
between an international organization and a tregggn is not so important, as demonstrated by:
Klabbers,supranote 73 in Ch.4, at p.9.

49 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 28.

%0 Schermers and Blokkesupranote 73 in Ch.4, at p. 988.

®1 Klabbers supranote 73 in Ch.4, at p. 51.

%2 The conclusion of headquarters agreements areciypénvisaged in the constituent docu-
ments of BAGASOO, BAGAIA, AAMAC and CASSOS. Howevagadquarters agreements can
be sometimes concluded also by RASOs which do aat this competence explicitly envisaged
in their founding documents, which is the casesfample with IAC.

%3 Agreement between the government of the Russderation and the Government of the
United States of America for the promotion of aigiatsafety’, (Moscow, 1998),
<www.faa.gov/aircraft/air_cert/international/biledé agreements/baa_basa_listing/media/RussiaE
A.pdf> [accessed 10 August 2014].

% 'EU-US BASA',supranote 97 in Ch.2.
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agreement explicitly States that ‘the IAC shall act under the atytlaord on be-
half of the Government of the Russian Federation.’

Under both of the above mentioned agreements, EASA and IAC are au-
thorised to conclude with the FAA more detailed implementaifocedures. Un-
der these implementation procedures ‘the IAC designates the Avisagiat&® of
the IAC as its executive agent to carry out these Implementation Brese
This was possible because of the independent legal standing diffédrent IAC
comm5it7tees under the Minsk Agreement, which in this case exteitetoation-
al law:

As was demonstrated on the case of EASA in Chapter 4, where States
grant to a RASO Level 3 delegations in respect of aviation safetyidns which
are governed by the Chicago Convention, this will resuthénestablishment of
an international agency relationship between a RASO and its Mernates. s a
consequence, Level 3 RASOs will enjoy a degree of internationalgegsdnali-
ty which is necessary to exercise these delegations.

In addition to executing international agreements, RASOs can also-be
thorised to conclude, within the scope of their competence, tectwicking ar-
rangements. Such working arrangements are of a technical nature only aoid d
create legally binding effects for third parties. As a result, thepesod applica-
tion is limited to issues which concern the working proceduréiseoRASO. The
2004 working arrangement between IAC and EASA can be given as anlexamp
of an arrangement concluded by two RSOOQOs carrying out execatke on be-
half of their Member States.

5.6 GENERAL CONCLUSIONS

It is clear that States do not follow ame-size-fits-allapproach to establishing
RASOs. This results from the fact that the needs of Statesns tof strengthen-
ing their safety oversight or accident investigation capabilitiferdand there-
fore regional cooperation initiatives have to be tailored to the@mistances of a
particular situation.

Political considerations also play a role when decisions are takBtatns
regarding the form of the RASO to be set-up.

Although the RASO concept is not entirely new, based on talysas of
the latest information, it is evident that the last twelve ybave been real boom
years for these organisations. Of the core sample of fourteen RAS®sead\or
the purpose of this study, nine have been established in thedhst years. Even
taking into account that some of them evolved from other orgasisatihis still

%5 US-Russian Federation BASAypranote 53, Article 1.D.

% 'Implementation procedures for design approvaigpction activities, export airworthiness
approval, post design approval activities, andnemi assistance between authorities, done under
the Agreement between the Government of the UiSitates of America and the Government of
the Russian Federation for Promotion of aviatiafety', (1998),
<https://www.faa.gov/aircraft/air_cert/internatidthdlateral_agreements/baa_basa_listing/media/
RussialPA.pdf> [accessed 10 August 2014], Sect{@r0l.

" See Section 3.4.3.3 of Chapter 3.

%8 EASA, 'Working Arrangement on Airworthiness betweke European Aviation Safety Agency
and the Interstate Aviation Committee’, (St. Péierg, 2004),
<http://www.easa.europa.eu/system/files/dfu/intprap IAC_EASA.pdf> [accessed 10 August
2014].
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means that six of the fourteen were only established after 20@ddition, based
on the available information about the projects which were beimgidered in
2014 by States and ICAO, more of such organisations can be exjmbtdet up
in the coming years. According to ICAQ, in Africa alone it igisaged to have an
additional six RASO type organisations established in thermgpyears.

This clear trend towards increasing regionalisation of civil aviatdetys
oversight and accident investigation functions is a demonstraficdhe strong
conviction of the international civil aviation community ab&ASOs’ contribu-
tion to the improvement of civil aviation safety, worldwide harisation of
standards, and cost-effectiveness of regulatory functions.

This study argues that, because of the above mentioned traadmit
portant to collect and analyse the experience coming from RASO dnimg}i so
that it can be used to optimise their performance and help fulgaaisations in
avoiding some of the mistakes made by their predecessors. In frestrashilst
the findings of this chapter in principle confirmed that RASOshring benefits
expected from them by the international aviation community,atss clear from
the existing experience that such benefits should not be takgrafded. Some of
the RASOs experienced problems related to their sustainabilitthemdspect of
RASOs functioning clearly requires further research in the future.

One of the principal reasons why RASOs which are in operation tréay
probably not as efficient as they could be is the fact thatyaseamajority of cas-
es, they do not replace national authorities but supplement thek914 there
was only one example of a true RCAA, which acts as an aviatiooraytfor
multiple States.

The fact that RASOs generally do not replace national authoritiessmean
that there may be additional costs for States deriving from #stablishment
which need to be offset by economies of scale and more efficiariatregy pro-
cesses. Existing experience also shows that RASOs may be camnpi¢tirstates
for aviation experts, especially if State safety functions continuee texercised
by the national authorities with parallel support of a RASQs Thapter identi-
fied at least two sources stating that ‘these regional bodieoayetas effective
as they could be’.

Whilst it would not be realistic to expect that many RASOsédieaup in the
form of a RCAA due to the strong sovereignty issues which Saatasciate with
civil aviation oversight and regulatory functions, existing Statperience and
ICAO guidance shows that RASO efficiencies are strongest when &afetions
are pooled at a regional level. This is because such pooling adlopiEation
with the national level to be avoided and makes functions sucértfication or
rulemaking more cost efficient through economies of scale. At the tiamereg-
ulatory centralisation at regional level is not an obstacle to logakmentation,
as the example of ECCAA, which operates with a network of locataiigns,
shows.

In order to assist States in choosing the best method aadfygelega-
tion, this chapter proposed to classify delegation arrangeinémthiree levels:

(1) Level 1(Coordination level), under which States authorise individual
inspectors of a regional body to perform audits, inspections &ed ot
oversight or investigative work on their behalf;

(2) Level 2(Harmonisatiorevel) which goes beyond authorisation of in-
dividuals only, and entails a delegation to a regional bodgnasgan-
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isation, of the competence to perform specific technical work on behalf
of its Member States or member authorities;

(3) Level 3(Unification level) under whictstates delegate to a regional
body both the conduct of the technical work, and respongikdlitthe
issuance of the certificate/approval confirming that the applicable re-
guirements have been met.

This chapter found that, despite the benefits of centralisation ofy safet
functions at RASO level, the delegation of not only technicakvat also legal
responsibility (Level 3) is still quite rare. In 2014 there werey dhiee RASOs
which enjoyed such a level of delegation, while the majorithefRASOs stud-
ied provided mainly advisory and support services to their MemtiagesSwhich
do not result in legally binding legal effects.

At the same time a tendency can be observed of RASOs gradually evol
ing into more institutionalised structures, which means towarganisations set
up on the basis of international agreements and having legal akssdn 2014,
twelve of the fourteen RASOs studied had some sort of legalnaditypand only
one of the fourteen organisations was based on a non-bindalgrisggument as
opposed to six in the previous decade.

The fact that RASOs evolve over time into organisations basedeyna-
tional law and having legal personality strengthens their maraatet allows them
to accept more advanced levels of delegations of safety functions from thei
Member States. This is a an important trend from the point of efesivil avia-
tion safety and regulatory efficiency, given the identified correlatetwéen the
level of delegation of safety oversight tasks to RASOs and thingsdividends
for States in terms of efficiency of the regulatory processes areffduative use
of resources. From the perspective of the main proposition of tiaig, $hat is the
proposal for a GASON, this evolution also means that RASOsvarall moving
towards forms which make them better suited to take the role ofieff€@ASON
building blocks.

In order to assist States in setting up RASO type bodieschapter re-
viewed practical examples of the different safety functions that theetiesbper-
form and structured them along the eight ICAO CEs of State safetgight.
This tool-box approach provides States with a menu of potential options from
which they could choose, taking into account that, as advobstédAO, when
setting up RASOs, States should focus on ‘those activitias demonstrate a
higher impact on regional safety oversight and contribute toward$ogevg an
effective aviation safety oversight framework'.

When analysing the different safety functions exercised by RABM®s,
chapter also found that none of the organisations enjoy legeskatictions. This
demonstrates that States essentially treat RASOs as technical agepldesent-
ing and enforcing the law but not creating it.

Another finding of this chapter was that a RASO should bsidered as
part of the overall civil aviation safety system of its Member Staies that RA-
SO functions should be fully integrated into that systens iBrbecause when one
or more State safety functionstaken outof the national framework and trans-
ferred to the regional level, some essential safety links may bea®styas

%9|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.
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demonstrated by the example of the transfer of ‘State of Design’ fueaticthe
context of EASA in the EU.

Finally this chapter addressed the role of RASOs as internatidoas.ao
this respect it was found that RASOs are now well-established arghreed on
the international level, and that some of them may enjoy conyestén act under
international law. In particular RASOs can have treaty-making powetading
the competence to conclude headquarters and delegation agreementweiwith t
Member States. In addition, organisations enjoying Level 3 dtbes can be
authorised to act as authorised representatives of States farpose of execut-
ing international aviation safety agreements.

The legal standing of RASOs under international law and the dielegst
the exercise of State safety functions to RASOs may also have censegun
terms of international responsibility and civil liability for wigfnl acts in relation
to the Member States of the RASO, third countries, as well asgienal body
itself. This issue will the subject matter of the following dieapf this study.
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Chapter 6

Responsibility and Liability of Regional Aviation
Safety Organisations and of Their Member States

‘It would be difficult to find a topic beset with greater
confusion and uncertainty.

Francisco V. Garcia Amador

First International Law Commission’s
Special Rapporteur on State Responsibility
(1956-1961)

6.1 INTRODUCTION

The success of the GASON proposed in Chapter 2, measured by moiigesffect
and uniform implementation of ICAO SARPs and efficiencies in texfrike use

of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form GASON'’s building blocks are apjataly em-
powered by their Member States to exercise civil aviation safety functiitiser

on behalf of these Member States or in RASOs own name.

Chapter 5 analysed and classified the various RASO delegation arrange-
ments from an operational point of view. However such delegatiGasraise
guestions related to the legal consequences, in terms of inteahatisponsibility
and civil liability, for the RASO Member States and the regidody itself The
precise legal source and nature of these consequences, which aredbersabj
ter of this chapter, will depend on the legal form of the RASOrdlationship
with Member States and third countries, the applicable intermdtiegal frame-
work and finally the domestic legislation of the States concerned.

In order to resolve the above issues, this chapter will firstcland sys-
tematise the general principles and concepts concerning the attribntiotele-
gation of State safety functions to aviation authorities from ¢nspective of do-
mestic and international law (Section 6.2). It will then verifyhdre are any pro-
visions in the Chicago Convention or its Annexes whichdbalit the possibility
of delegating State safety functions to RASOs, or more genecakyxercising
these functions on a non-national basis (Section 6.3). Foljoarirfrom that, this

! Francisco V. Garcia Amador was the UN Internafitiaav Commission first special rapporteur
on State responsibility.

2 In this Chapter the term ‘responsibility’ is useden referring to obligations stemming from
international law, while the term ‘liability’ is esl when referring to situations where a breach of a
legal obligation results in damages the recovenytith is being pursued in national courts.
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chapter will address the issue of RASO and State responsibilitytéonationally
wrongful acts (Sections 6.4 and 6.5), and domestic civil lighf{ection 6.6).
Finally this chapter will examine the need to amend the ChiCagwention in
view of the emergence of RASOs (Section 6.7).

6.2 THE PRINCIPLE OF LEGALITY AND DELEGATION OF STATE
SAFETY FUNCTIONS IN CIVIL AVIATION

6.2.1 ATTRIBUTION OF COMPETENCES TO CIVIL AVIATION
AUTHORITIES UNDER DOMESTIC LAW

State organs can only act within the scope of the competences havehbeen
attributedto them, which is a reflection of thminciple of legality as applied in
the general context of administrative [AiWhis principle of attribution is also val-
id for civil aviation authorities dealing with aviation safety raett and where the
constituting acts of such bodies specify in detailed manrer dompetences,
functions and duties.

In some countries, such as the United Kingdom, the civil aviauthori-
ties are established as an independent agehtyther countries, such as the
Netherlands, they are part of the organisational framework of one ofitlie m
tries® Sometimes, such as in Poland, the competences are shared, wiihithe
try having competences for the legislation, and the civil arasidministration
for its execution. Finally, in some jurisdictions, such a&sn@ny, more than one
administrative body was given the competence to exercise the certifieatibn
oversight tasks placed upon a State by the Chicago Conventioits Annexe$.

% Hofmann, Rowe, and Turkppranote 116 in Ch.2, 148-151; Michael Nierhaus, 'Auistrative
Law', in: Introduction to German Lawd. by Mathias Reimann and Joachim Zekoll (20@#),
88-89; Philippos K. Spyropoulos and Théodore FaissaConstitutional Law in Greece, (2009), p.
180; Lionel N. Brown and John Bell, French Admirasive Law, (2003), pp. 213-215.

4 For example, for the competences, functions amiésiof the UK civil aviation authority see: the
Civil Aviation Act of 1982, Chapter 16; For the cpatences, functions and duties of the Polish
Civil Aviation Authority see: Civil Aviation Act (dtawa ‘Prawo Lotnicze’) of 3 July 2002 (Con-
solidated text in: Official Journal of the RepuldicPoland of 28 November 2013, Item 1393).
®The UK CAA s a body corporate which is not coesetl to be a servant or the agent of a Crown
in accordance with the Civil Aviation Act of 1982.

® In the Netherlands, the Minister of Transportassidered as the national aviation authority and
is supported by Human Environment and Transpopdatrate (ILT) which is an integral part of
the Ministry of Transport.

” In Germany, which is a federation of sixteen Stdténdes, the competence has been split be-
tween the federal aviation authority and téaderauthorities, with the latter being responsible in
particular for general aviation policing activitiand for administration and licensing of aero-
dromes; Source: ICAO, 'Final Report on the safersight audit of the civil aviation system of
the Federal Republic of Germany', (2005),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/Geamy_CSA_%?20Final_Report.pdf> [accessed
21 July 2014]. The UK also has more than one awi&tion authority, this however stems from
the fact that in addition to the mainland, the Wkaiso composed of the Overseas Territories. Alt-
hough from the perspective of the Chicago Converttie UK Overseas Territories are an integral
part of the UK, the aviation activities in the Oseas Territories are under the responsibility of
their Governors, which in practice either establistir own aviation safety administrations or can
rely on the Air Safety Support International, whis a subsidiary company of the UK Civil Avia-
tion Authority charged with supporting the develagprhof civil aviation safety regulation in the
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Whether a national civil aviation authority or an administrativdybm
general can delegate its statutory responsibilities to otheresrgitiindividuals is
in the first place a matter of domestic law, in line with the abmentioned prin-
ciple of legality?

In practice, it is not rare for States to delegate the conduct & ebtheir
civil aviation safety tasks outside governmental structures. dy standucted in
2010 by the NLR Air Transport Safety Institute on 32 of theE®@AC States
showed that in 2008 sixteen ECAC States were making usespédting staff
contracted from external organisatioriEhe study also showed that fifteen States
sub-contracted or delegated specific tasks to a separate orgarifSaticine EU,
legislation was even adopted setting out requirements thatdsheuhet by such
qualified entitieswhen contracted by EU Member States’ aviation authorities or
by EASAM

In some cases, entities which are not part of the governmental stguctu
are not only authorised to provide technical oversight servicéanay also be
authorised to issue certificates on behalf of States. THig isase, for example, in
the Czech Republic, where the Light Aircraft Association is a comipatehority
for certification of microlight aircraft and licensing of persons inedhin their
operation? In Austria, Austrocontrol GmbH was set up in 1994 as aédihiia-
bility company with 100% shares owned by the S$tatmd is responsible for
providing, on behalf of the Austrian government, air navigatemices as well
as, through a separate division, regulatory tasks including certificatd inspec-
tion of aircraft, supervision of maintenance and flight operatitwsperformance
of ramp checks on foreign aircraft, the issuance of civil avigtitwis’ licenses
and certification and oversight of pilot schobs.

Some jurisdictions envisage the concept of approved organsatiaich,
in addition to being commercial enterprises, are also given privilegesake
statements which under the Chicago Convention are the responsibitates.
This is the case, for example, with the approved design isegams in the EU,
which have privileges to approve certain changes to aircraft desigymmder An-

Overseas Territories; for further details see: WHASSI', <http://www.airsafety.aero/about/>
[accessed 15 March 2014].

® In addition to manuals concerning RSOOs and RAIOAQ has also published guidelines con-
cerning the establishment of State safety oversigstem, which follows the logic of the eight
CEs which were presented in Chapter 2. See: ICAQ D034, Part Asupranote 67 in Ch.3.

° NLR Air Transport Safety Institute, 'Safety Oversi Comparative Analysis Study’, NLR-CR-
2009-260, (2010), pp. 20-21.

19 pid.

1 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Annex V.

12 Light Aircraft Association of the Czech Republichttp://en.laacr.cz/about-laa.htm> [accessed
20 July 2014]. See also the case of Austrian Aam(Dsterreichischer Aeroclub), a non-profit
organization, which acts as an official body inaareuch as: licensing of companies which main-
tain or design and manufacture parachutes, hadgsgland paragliders; licensing of glider, hang
glider and paraglider pilots; maintaining the régjigor gliders, balloons, microlights, hang glisler
and paragliders.

13 Austrocontrol, 'Company Profile’, (on file withtaor, 2012).

4 Austrocontrol, ‘Annual Report', (2011),
<http://www.austrocontrol.at/jart/prj3/austro_caitdata/uploads/pdfs/report_11.pdf> [accessed
12 August 2014].

5 Commission Regulation (EU) No 748/20%2pranote 86 in Ch.2, at Annex |, Paragraph
21.A.263.
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nex 8 to the Chicago Convention, approval of aircraft designasof the respon-
sibilities of the ‘State of Desigr®

Finally, in the US and some other countries which have thelrasiiation
safety regulatory system based on the American one, the national ystgh s
envisages the concept of authorigEsigneesThese individuals, which are not
employees of the national aviation authority, may be authorisetheohasis of
provisions of law, to conduct regulatory tasks. For exampteenUS regulatory
system, such individuals, when authorised by the FAA aisimator:’ can per-
form tasks such as ‘determining whether aircraft designs, manufagtama
maintenance meet specific safety standards and certifying the competgrery of
sons that operate aircraft"’

The main benefit of delegation arrangements, such as the ones described
above, is to leverage resources and to allow the aviation authorfgcus on
most important tasks, while leaving routine or low-risk acteitio approved or-
ganisations, designees, or external contractors. For exampke liisththe design-
ees and designated organisations at a certain point performed ‘mo@0tpan
cent of FAAs certification activities, thus greatly leveraging dgency’s re-
sources?® On the other hand, such delegation arrangements, especially \elien th
involve delegating State tasks to commercial organisationginreiimployees, can
sometimes face political criticism for supposedly allowing ingudo self-
regulate®

While it is therefore clear that a civil aviation authority does hrave to
discharge all of its statutory responsibilities through in-Bagesources, a question
arises as to what are the legal pre-requisites to enable such deegaiovell as
what are their legal consequences.

In the case of two main jurisdictions which were reviewed for thpgse
of this study, that is the EU and US, the delegations &need only on the basis
of a clear statutory provisidi.In the EU, the principle is that national aviation
authorities can delegate only the exercise of certification and olvetagks, but
cannot delegate the responsibility for the final regulatory decithan is the issu-
ance or revocation / suspension of an approv@hly in limited cases which are
clearly envisaged under the EASA Basic Regulation, an EU Member &tat
delegate to EASA the whole regulatory responsibility, inclgdime audits and
inspections, as well as the competence to issue a certfficate.

6 Annex 8 to the Chicago Convention, Paragraph 1.3.4

7 Title 14 CFR Part 183 ‘Representatives of the Austiator’ (see: Code of Federal Regulations’,
<http://www.gpo.gov/fdsys/pkg/CFR-2014-title 14-vigiif/ CFR-2014-title14-voll.pdf> [accessed
29 July 2014].

18 US GAO, 'FAA Needs to Strengthen the Managemettsddesignee Programs', GAO-05-40,
(2004), atp.7.

9 bid. at p. 3.

20 Reuters, 'Will Dreamliner drama affect industrif-espection?'
<http://www.reuters.com/article/2013/03/02/us-b@eit87-oversight-
idUSBRE92104W20130302> [accessed 20 July 2014].

21 For the US this authorisation is contained TideCIFR Part 183 ‘Representatives of the Admin-
istrator’, supranote 17. For the EU the authorisations for EASA Bl Member States are con-
tained in: Regulation (EU) No 216/20G&ipranote 81 in Ch.2.

22 |bid. Article 13, which States that ‘qualified ifies shall not issue certificates'.

% This is the case for organisations responsibl@foduction of aeronautical products, and flight
simulation training devices. See: Article 20.2 ijpnd Article 21.2 (b)(ii) of Regulation (EU) No
216/2008supranote 81 in Ch.2.
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This numerus claususf delegation scenarios in the US and EU aviation
law is a reflection of the general principle applicable to delegationgemaents
in administrative law according to which delegation cannot baipred and must
be clearly authorised by law. This means that ‘[a]n administrativecggeith
statutory responsibility for an exercise of powers cannot delegate viidout
statutory authorizatiorf* This principle, which is also expressed by a Latin max-
im delegatus non potest delegarehad been confirmed in the EU in theroni
rulings, which were addressed in Chaptéf 4nd in the US, through extensive

case law’

6.2.2 ATTRIBUTION AND DELEGATION OF CIVIL AVIATION
STATE SAFETY FUNCTIONS UNDER PUBLIC
INTERNATIONAL LAW

Having looked at the general principles concerning attribution atebation of
civil aviation safety functions under domestic law, this sectidhaddress the
question of delegation of such functions to RASOs from the pergpadtpublic
international law. This analysis is an essential pre-requisitehtorstibsequent
discussion about States’ and RASOs’ potential respongilidit wrongful acts
under public international law.

As is the case in the domestic legal systems, where competeneewhav
be clearly attributed to State organs by law, also in theafdséernational organ-
isations the competence to act is governed pyreciple ofattribution. This prin-
ciple means, as explained by Blokker, that ‘international orgamimaare compe-
tent to act only as far as powers have been attributed to theimedyldmber
States® This principle can also be referred to as hiaciple of speciality®® or
the principle ofconferral of powers™® Such attribution can be either explicit, or,
although not explicitly envisaged in the constituent inseminof the organisation,
implied ‘as being essential to the performance of its duttes.’

The most comprehensive analysis of the methods by which Statlegtat
or confer powers on international organisations was conducted bysBamato
distinguishes, at the basic level, between the attributiomdmns of the constitu-
ent treaty and ad hoc conferrdsThis basic distinction is valid also for RASOs,

24 Neil Hawke and Neil Parpworth, Introduction to Adistrative Law, (1996), p. 138.

%5 Stephen H. Bailey, Cases materials and Commeataagministrative law, (2005), pp. 463-464.
% Case C-9/56, Meronupranote 35 in Ch.4, (p. 151), which states that: &egjation of pow-
ers cannot be presumed and even when empoweretegate its powers the delegating authority
must take an express decision transferring theee '@so: 'Case T-311/06, FMC Chemical SPRL
v. European Food Safety Authority (EFSA)', in: [BDECR [1-88, (CJEU,2008), (Paragraph 66).
%" For an overview of the delegation doctrine in Wdnaistrative law see: William F. Funk and
Richard H. Seamon, Administrative Law: Examples axplanations, (2009), pp. 30-43.

28 Schermers and Blokkesupranote 73 in Ch.4, at p. 157.

29 See: 'Legality of the Threat or Use of Nuclear ji¢ees, Advisory Opinion', in: [1996] ICJ
Reports 66, (1CJ,1996), (p. 78). In this ruling ti£J stated that: ‘[IJnternational organizations a
subjects of international law which do not, unikeates, possess a general competence. Interna-
tional organizations are governed by the ‘principfispeciality’, that is to say they are investgd b
the States which create them with powers, thediwifitwhich are a function of the common inter-
ests whose promotion those States entrust to them.’

%0 sarooshisupranote 19 in Ch.2.

%1 'Reparation for Injuriessupranote 74 in Ch.4, (p. 182).

%2 Sarooshisupranote 19 in Ch.2, at p. 18.
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where, as was demonstrated in Chapter 5, in case of RASOsavhiektablished
by international agreements or, in the case of EASA, by supraahtaw, com-
petences are granted either in the RASO founding document or spetéztion
agreements which can be concluded between a RASO and its Membsr Stat

When it comes to a further typology of attribution of competetwaster-
national organisations, the situation is more complicated. iBhisecause, as
pointed out by Sarooshi:

[TIhere is a considerable lack of clarity and cetesit usage in the conceptual labels used
to describe different types of conferrals by StaiEpowers on international organiza-
tions. Such terms as ‘ceding’, alienation’, ‘traarsf ‘delegation’ and ‘authorization’ are
used interchangeably by international and domestiats as well as by commentators,
often to refer to the same type of conferral of pmor the same conceptual label is used
in a general way to refer to different types of feorals. However not all conferrals of
powers are the same, and there are important elifteis that flow from the types of con-
ferrals for the legal relationship that is theredstablished between States conferring
powers and organizatioris.

Based on the analysis of RASOs’ founding documents thig gtuchd
that where competences are allocated to regional aviation safety bddies, S
rather than using terms such taansfer, delegationor authorisation prefer to
simply list the different competences and refer to them as RiiB€&ionsor ob-
jectives® The termdelegationappears only in the case of one of the organisations
studied, that is BAGAIA® Therefore, rather than relying on a specific term, in
order to determine the legal consequences of a conferral by a State etexurnp
es on a RASO it is necessary to assess all the circumstancesrti€@grecase,
including the provisions of the RASO founding agreement, asase$tate, ICAO
and RASO practice.

Referring back to the theory of international delegations, academicsnrite
generally tend to classify the different arrangements using awmadire criterion
the degree to which the State powers have been given away to an ionatnat
organisation. Sarooshi, for example, distinguishes three typesferrals, that is,
agency relationships, delegations, and transfers, depending ornitétia such as
the revocability of the conferral, the level of control exercised byage Swer the
organisation, the possibility to exercise a given power in lehtay a State and
the organisation, and other criteffaHe also specifies the consequences that each
of these three types of conferrals may have for a State and inteahaiiganisa-
tion from the perspective of international responsibility for wrohgéts®’

Similarly, Bradley and Kelly propose a typology of what they icerna-
tional delegation according to criteria related to the legal effect that the delega-
tion has and the degree of independence of the international bathjctoa dele-

3 |bid. at p. 28.

34 This is the case for example for PASO (see: 'PISRSupranote 81 in Ch.3, Article 7),
AAMAC (see: 'AAMAC Treaty'supranote 62 in Ch.3, Article 3), ECCAA (see: 'ECCAA
Agreement'supranote 226 in Ch.3, Articles 5-6), or BAGASOO (S&AGASOO Agreement’,
supranote 128 in Ch.3, Article 5).

%5 'BAGAIA Agreement supranote 179 in Ch.3, Article 5(k).

% Sarooshisupranote 19 in Ch.2, at pp. 28-31.

% |bid. at pp. 33-104.
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gation is giveri® They rightly point out that ‘delegations that allow internaio
bodies to create binding legal obligations are more extensivesitmdlar delega-
tions of only advisory or agenda-setting authoftyrhis is in line with the find-
ings of this study, which, as Chapter 5 demonstrated, fouatddiiegations to
RASOs which create legally binding effects (Level 3 delegations), gyedtice

much more difficult to achieve and implement than more simple dalaga
which concern advisory and technical assistance functions, licti @o not cre-
ate legally binding effects for RASO Member States or aviation undiegtak

While the typologies of international delegation arrangements pedpos
the existing literature are useful for this study in the senseahbgptallow the dif-
ferent types of RASOs to be put in the more general contexisofissions on
conferrals of powers to international organisations or bodiesstiily came to
the conclusions that these typologies need adaptation bedgregh be applied in
the specific context of RASOs. For this reason it has been detidedhe 3-
Level typology of delegation arrangements that was proposeddpt&h5, alt-
hough of an operational nature, is also a good starting poidifoussing RASO
delegation arrangements from the perspective of public international law.

The first conclusion that was reached in this respect, is thatiacten
has to be made, as is the case under the domestic law, betweletetaion of
tasksand thedelegation of the competence to take a decisibe theory of inter-
national law and the practice of international organisations recoip@geossibil-
ity of delegating the exercise of tasks only, or using outsigerex In such cases,
although the exercise of tasks is allocated to outside experts, nipetemce to
take a decision remains with the delegating organis&tion,in our case with a
RASO Member State. Level 1 and 2 delegations, as proposed iteCbagre
considered as delegation of tasks, while Level 3 delegationeratisibthe compe-
tence to take a decision. For example, RASOs may be giveastheftpreparing
proposals of legislative measures, but the actual adoptioresd thheasures is the
responsibility of States, as is clear from the cases reviewedef@utipose of this
study.

The second conclusion is that a distinction has to be madedrefljethe
delegation of State safety functions and duties which are creatéa lihicago
Convention, and (2) functions and duties which are not deditumiter this inter-
national law instrument.

In the first case, regardless of the term used, we will be ta#itiogt a re-
lationship of an internationagency as was demonstrated on the example of
EASA in Chapter 4. This is because, when the delegation caneefanction
which is already envisaged under the Chicago Convention, aisStatly mandat-
ing a RASO to exercise, on its behalf, the functions for wthichState is already
responsible under international law. This conclusion is alsposted by ICAO
practice concerning registration of aircraft by RASOs as will be showection
6.3.1.1 below.

In the second case, we will be talking abouttribution of a new com-
petence to an international organisation. This distinctioimjgortant from the

% Bradley and Kelley, 'The concept of internatiotelegation'supranote 81 in Ch.4, at pp. 17-
25,

* |bid. at p. 17.

40 Schermers and Blokkesupranote 73 in Ch.4, at pp. 339-340.
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perspective of international State responsibility, as will be destnated in Sec-
tions 6.4 and 6.5.

6.3 THE OBLIGATION TO ESTABLISH AVIATION AUTHORITIES,
AS ENVISAGED IN THE CHICAGO CONVENTION AND ITS
ANNEXES

Before addressing the question of international responsibiligtates and RA-
SOs for wrongful acts, the final point which needs to be resobrethéther either
the Chicago Convention or its Annexes establish any restisctorconditions
with regard to the delegation to RASOs of State safety functlonsrder to re-
solve this issue, the provisions of the Chicago Convengisrwell as all safety-
related ICAO Annexes and ICAO interpretative manuals concerning R&as
RAIO were reviewed.

When it comes to the provisions of the Chicago Conventimst of them
are formulated in a way which establishes obligations at Statedelyehnd do
not provide further details as to the nature or structure of the raytidich
should be actually tasked by a State with discharging thidggations. However
some of the articles of the Chicago Convention make a more specific refevence
the appropriate authorities of each of the contracting Stdfeticle 16 — Search
of Aircraft), Stateown authorities(Article 25 — Aircraft in Distress)appropriate
authorities of the StatéArticle 30 - Aircraft radio equipmentgppropriate na-
tional authorities for certificationArticle 41 - Recognition of existing standards
of airworthiness), oauthorities of the other contracting State or Statésicle
83bis - Transfer of certain functions and duties).

Similarly the review of the safety related Annexes to the Chicaguéln
tion reveals a mosaic of different formulations and solutionk vagard to the
authorities and entities through which ICAO allows or requirateStto discharge
their obligations. Depending on the technical domain, the Annesedormula-
tions such aficensing authority"* appropriate authority’? competent authorit§?
appropriate national authority* issuing authority,*> appropriate certifying au-
thority,*® appropriate airworthiness authorif{/ State authority® common mark
registering authority’® andresponsible authority”

1 See: Annex 1 to the Chicago Convention, at 'Deding'.

42 5ee: ICAO, 'Annex 2 to the Chicago Convention:a@Rudf the Air', (2005), 'Definitions'; ICAO,
'Annex 10 to the Chicago Convention: Aeronauticde€ommunications, Volume | - Radio
Navigation Aids', (2006), Paragraph 12.13.11; Anbé to the Chicago Convention, at Paragraph
1.2.1.

43 See: ICAO, 'Annex 4 to the Chicago Convention:ohautical Charts', (2009), Paragraph
11.10.15; Annex 10, Volume I to the Chicago Conientat Paragraph 3.1.7.1.

44 See: Annex 6, Part | to the Chicago ConventioiNate' to Paragraph 6.12; Annex 8 to the
Chicago Convention, at Paragraph 10.3.1; ICAO, 8ni8 to the Chicago Convention: The Safe
Transport of Dangerous Goods by Air', (2011), agraph 2.7.

5 See: Annex 6, Part | to the Chicago ConventioRaaagraph 4.2.1.5 (a).

“8 |bid. at Appendix 8, Paragraph 1.5.

47 |bid. at Attachment F, Paragraph 7.

48 See: ICAO, 'Annex 6 to the Chicago Convention: i@pen of Aircraft, Part Il - International
General Aviation with Aeroplanes', (2008), at Raaph 2.3.1.1.

49 See: ICAO, 'Annex 7 to the Chicago ConventioncAsift Nationality and Registration Marks',
(2012), at 'Definitions'.
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The most recently adopted Annex 19, which deals with safety manage-
ment, contains a Standard, which obliges every State to:

[E]stablish relevant authorities or agencies, gar@piate, supported by sufficient and
qualified personnel and provided with adequateniiie resources. Each State authority
or agency shall have stated safety functions ajettibes to fulfil its safety management
responsibilities*

An explanatory note to the above cited Annex 19 Standard clarifies th

The term “relevant authorities or agencies” is used generic senséo include all au-
thorities with aviation safety oversight responipiwhich may be established by the
State as separate entities, such as: Civil Avigkiathorities, Airport Authorities, ATS Au-
thorities, Accident Investigation Authority, and tderological Authority (emphasis add-
ed)??

Based on the analysis of the context in which the above andfotirera-
tions are used, as well as the analysis of ICAO and State prdhtctllowing
conclusions were reached:

(1)  Although there is no consistency in the way the different faatians
regarding aviation authorities are used in the ICAO Annexes, the vas
majority of the ICAO SARPs use broad formulations which refex to
Staté® and/or to arauthorityin a generic sense without specifying that
it has to be anational authority. Annex 6 for example, distinguishes
between the ‘State of the Operator’ which is the ‘State in whieh th
operator’s principal place of business is located or, if then® isuch
place of business, the operator’s permanent residence’, arssuireg
authority which is specifically responsible, on behalf of the ‘State of
the Operator’ for the determination that the operator complies kéth t
provisions of Annex 6 and the issuance of an AOC.

(2) In the rare cases where an ICAO Annex uses thenational, the rel-
evant State and ICAO practice demonstrates that this term is actually
also interpreted as covering RASO type authorities. This is fonexa
ple the case with aircraft design certification, where Annexes 6 and 8
refer in this context t@ppropriate national authority® but where in
practice RASOs have been established, such as EASA, which approv

%0 See: ICAO, 'Annex 12 to the Chicago ConventiorarSle and Rescue', (2004), Paragraph
2.1.1.2.

*L Annex 19 to the Chicago Convention, at AppendiRdragraph 3.1.

%2 |bid. Appendix 1, Note 2.

%3 |CAO uses broad concepts such as: ‘State of theaddpr’ (The State in which the operator’s
principal place of business is located or, if thereo such place of business, the operator’s perma
nent residence), ‘State of Registry’ (The Statevbose register the aircraft is entered), ‘State of
Design’ (The State having jurisdiction over theaigation responsible for the type design) or
‘State of Manufacture’ (The State having jurisdiatiover the organization responsible for the
final assembly of the aircraft).

¥ Annex 6, Part | to the Chicago Convention, at Ajifie 6.

%5 |bid. at Paragraph 6.3.1.2.8; Annex 8 to the Qjvcdonvention, at Part 11, Paragraph 1.1.1.
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aircraft design on behalf of States and this has been found acceptable
to ICAO>® Similarly with respect to the transport of dangerous goods
by air, where Paragraph 2.7 of Annex 18 explicitly requires E240
Member State to designate ‘an appropriate authuiiityin its admin-
istration to be responsible for ensuring compliance with this Annex
(emphasis added)’, the ECCAA discharges these responsibilities on
behalf of the OECS States, and this had been accepted by’ fCAO.

3) Many of the ICAO Annexes explicitly envisage that a State has-an ob
ligation to designate an authority, which is to dischargéobehalf
relevant safety related responsibilities or provide services which are
necessary for international air navigation. This is for exampledbe, ¢
in addition to the above mentioned issuing authority undereArs,
for: aircrew licensing® publication of aeronautical information publi-
cation®® provision of meteorological informatidfiinternational aero-
nautical telecommunications serviéésair traffic service§? and
search and resci&These provisions are general in nature and do not
explicitly limit the authority to be designated as havingational sta-
tus.

In addition, as was mentioned under Section 2.4.3 of Chapmnexes
13 and 19 explicitly refer to RASOs. A more detailed review ofethreferences

%6 |ICAO USOAP report on EASA (20083upranote 92 in Ch.4.

7 |CAO USOAP report on OECS (2008)ypranote 248 in Ch.3, at Paragraph 3.3.8 (used with
the permission of the ECCAA).

%8 Annex 1 to the Chicago Convention uses the terigefising Authority’ which means: ‘The
Authority designated by a Contracting State asaesible for the licensing of personnel’.

%9 A State may provide the aeronautical informattself, agree with one or more other Contract-
ing State(s) for the provision of a joint servioedelegate the authority for the provision of the
service to a non-governmental agency, providedsthadards and Recommended Practices of this
Annex are adequately met (see: Annex 2 to the @bi€Gonvention, at Paragraph 2.1.1).

60 Under Paragraph 2.1.4 of Annex 3 to the Chicagav€nation, each ICAO Member States ‘shall
designate the authority ..., to provide or to arrafogehe provision of meteorological service for
international air navigation on its behalf.’

®> Under Paragraph 2.4.1 of Annex 10 — Volume Ihi@ €hicago Convention, each ICAO Mem-
ber State has an obligation to ‘designate the aityh@sponsible for ensuring that the internation-
al aeronautical telecommunications service is cotetlin accordance with the procedures of this
Annex.’

62 Under Paragraph 2.1.1 of Annex 11 to the Chicagovéntion each ICAO Member State has an
obligation to arrange for air traffic services hie established and provided in accordance with the
provisions of this Annex, except that, by mutuakesgnent, a State may delegate to another State
the responsibility for establishirand providing air traffic services in flight infoation regions,
control areas or control zones extending overgh@&aries of the former.” An explanatory note to
this provision further clarifies that: ‘If one Seatlelegates to another State the responsibility for
the provision of air traffic services over its ttary, it does so without derogation of its natibna
sovereignty. Similarly, the providing State’s resgibility is limited to technical and operational
considerations and does not extend beyond thosaimieg to the safety and expedition of aircraft
using the concerned airspace ...".

83 Under Paragraph 2.5.1 of Annex 12 to the Chicagiovention each ICAO Member State has an
obligation to ‘designate as search and rescue elgitsents of public or private services suitably
located and equipped for search and rescue opesatio
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reveals however that ICAO still struggles somewhat with theotif@s concept.
In the case of Annex 19, ICAO explains in the ‘Forward’ that:

Certain State safety management functions requiréchnex 19 may be delegated to a
regional safety oversight organization or a rediaexident and incident investigation
organization on behalf of the State.

The above formulation and especially the use of the wertin suggests
that there may be limitations as to the scope or depth of bjecsunatter delega-
tion. Unfortunately however Annex 19 does not offer further guidamdieis re-
spect.

Even more confusing are the provisions of Annex 13, which e
Annex which actually contains SARPs referring to RASOs. Aigto Standard
5.1 of this Annex gives to the ‘State of Occurrence’ the pdisgibd: ‘delegate
the wholeor any part of the conducting of such investigation to an@tate or a
regional accident investigation organization (emphasis added)’, fhianexory
note which accompanies this provision does not mention a R/Alh wlarifying
the consequences thfe wholedelegation:

When the whole investigation is delegated to andftate or a regional accident investi-
gation organizationsuch a Statés expected to be responsible for the conduchefin-
vestigation, including the issuance of the Fingbéteand the ADREP reporting. When a
part of the investigation is delegated, the Stat®ezurrence usually retains the responsi-
bility for the conduct of the investigation (empisaadded§*

Similarly, the ICAO manual on RAIOs seems to suggest thapdhsibil-
ity of delegating investigative functions to a regional bodgsinot relieve a State
from establishing a national investigation authority:

In a more complex regional organization, tiaional accident investigation authorities

may delegate the whole or part of their functiond eesponsibilities concerning accident
and incident investigation to the RAIO, which wowldnduct the actual investigation on
behalf of Member States. Such investigations wangldbased on common regional regu-
lations, policies and procedures, while MembereStatould retain responsibility for the

oversight of the system, in accordance with thes&o Convention (emphasis add&t).

The above interpretation in the RAIO manual seems to be shared by the
ICAO ANC, which at the end of 2013 discussed a proposal fanmsndment to
Annex 13 introducing an obligation for States to establisih@ependent accident
investigation authorit§? and where the team which developed the proposed
amendment ‘felt that a regional accident and incident investigatganiazation
(RAIO) was not an alternative to the national accident and incideastigation
authority.®’

® Annex 13 to the Chicago Convention, at explanatmtg to Paragraph 5.1.

6 |CAO Doc. 9946supranote 3 in Ch.1, at Paragraph 3.10.1.5.

% |CAO, 'Final review of proposed amendment to Anfi8xelating to independence of accident
and incident investigations', AN-WP/8803, (Air Ngation Commission, 2013).

571CAO, 'Minutes of the Sixth Meeting’, AN Min. 195-(195th Session of the Air Navigation
Commission, 2014).
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This study does not agree with such a restrictive approach. Ademaan-
strated above, the vast majority of the ICAO Annexes do noteoRligtes to es-
tablish national authorities as a means of discharging their safety related obliga-
tions, and in those rare cases where such limiting language ehaded in the
SARPs the subsequent State practice has demonstrated thainstatlohs are
not sensible.

In addition, as was pointed out by an official of one of RAdOs, there
are at present between 50 and 60 States which do not have resodregpertise
to establish permanent accident investigation authoffti€sr such countries a
requirement to establish a permanent investigation authority vpoaluhbly re-
sult in filing of differences - which is not an answer - or esthisligsa one person
authority to satisfy the ICAO requirement from a formal point efwibut which
in practice would not have, on its own, the resources necesseffgdtively in-
vestigate aviation acciderfts.

To conclude, ICAO Annexes should be drafted in a way which résegn
that it is perfectly acceptable for a State to discharge its safetgdabligations
under Annex 13 or any other safety related Annex to the Chicagee@ition by
relying either on a national authority(ies) or, in part or eveimedyjton a RASO
type body as long as the State concerned can demonstrate ttedévvhat SARPs
are effectively implemented.

6.3.1 'STATE OF REGISTRY’AND ‘STATE OF THE OPERATOR’ IN
THE CONTEXT OF ESTABLISHING RASOs: LIMITATIONS OF
THE CHICAGO CONVENTION

The analysis of the legal consequences of establishing RASOsHeopeitspec-
tive of State responsibility under the Chicago Convention dvaolt be complete
without also addressing the concepts of the ‘State of Registry’State of the
Operator’, which are linked to basic State responsibilitieféncontext of inter-
national air navigation and stem directly from the provisionsi®fGhicago Con-
vention.

6.3.1.1 RASO AS A ‘STATE OF REGISTRY’

The ‘State of Registry’ is one of the fundamental concepts in tiwa@hConven-
tion, and the one with which the Convention associates aemafldegal conse-
quences, such as the obligation to issue certificates of airwosffrtesvalidate
pilot licenses?! or the right to appoint observers to an accident investig&tion.
There are also numerous other rights and obligations which are attacttesl
‘State of Registry’ through the technical Annexes of the Chicagw&uion’®

% |Interview No 10", (2014)%upranote 210 in Ch.3.
69 [|A;
Ibid.
0*Chicago Convention', Article 31.
™ |bid. Article 32.
2 bid. Article 26.
3 See for example Annexes 6, 8 and 13 to the ChiCamvention.
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A contracting State to the Chicago Convention acquires thessvétthe
‘State of Registry’ when an aircraft is entered on its national airegfstry’*
This act of registration also creates a unique link between the aiacrfits
‘State of Registry’ which the Chicago Convention refers toa®nality of air-
craft.”” Under the Chicago Convention, the general principle is thaireraft can
have a nationality of only one State — the ‘State of Regi&try’.

In the context of this study the question emerges whether thereyale an
gal limitations as to the ability of a RASO to carry out @hdlf of a State the
functions of a ‘State of Registry’. The general answer to this iguestthat such
a delegation is legally acceptable. Relevant State and ICAOgeraltimonstrates
that it is possible to establish, in compliance with thec&@jm Convention, a RA-
SO which would discharge the functions of a ‘State of Registiyi vaspect to,
for example, aircraft design (IAC, EASA) or accident investigationera{IAC).

It is also possible to have a RASO discharging on behalf ateSthe
functions associated with aircraft registration, including theaisse of certifi-
cates of registration and airworthiness. In 2014 there was one RBESOAA),
having such competences. In such cases however aircraft still haaitdmality
of the State on behalf of which they are registered in accordancé\ntiitle 17
of the Chicago Convention. For example, in the case of aircrasteszd by EC-
CAA, each OECS Member State retains its national registratiorsraarissigned
by ICAO.”" It is not possible to overcome this limitation withoutzamendment to
the Chicago Convention.

A limited exception to the general principle of registering aircrafa oa-
tional basis is contained in Article 77 of the Chicago Conventibhis exception
is available only to aircraft operated by iaternational operating agencyvhich
is an airline established by two or more of the ICAO Member Statebe basis
of an international treay. According to an ICAO Council determination made in
1967 on the basis of Article 77 of the Chicago Convention, atrafafternation-
al operating agencies can be registered ejtiietly by the States constituting the
agency or on amternational basi<® In both cases all aircraft of an international
operating agency which are registered on other than a national biagieawnithe
same common registration mark.

The only practical example of application of the possibilitphari-national
aircraft registration has so far been the case of Arab Air Cargo, whichiger-
national operating agency set up in 1983 by Irag and Kingdakardan and still
functioning today.” Although all aircraft of Arab Air Cargo have a common non-

" The Annexes to the Chicago Convention define $tatée of Registry’ as ‘The State on whose
register the aircraft is entered’. For further coemtary on legal aspects of aircraft registratioth an
nationality from aviation safety perspective seaahly,supranote 29 in Ch.1, at pp. 24-32.
5'Chicago Convention', Article 17.

’® Ibid. Article 18.

"Interview No 7', (2014)%upranote 232 in Ch.3.

"8 pablo Mendes de Leon, Cabotage in Air TranspoguRéion, (1992), pp. 128-134.

" |CAO, 'Resolution on Nationality and RegistratimfrAircraft Operated by International
Operating Agencies', (Reproduced in ICAO Doc. 9%8Wicy and Guidance Material on the
Economic Regulation of International Air Transport'

8 |bid. at Paragraph 1.

81 For an overview of this case see: Michael Milfationality and registration of aircraft
operated by Joint Air Transport Operating Orgairet or International Operating Agencies',
AASL, X (1985). For a critical analysis of the ICAO Coilmesolution see: Khairy El - Hussainy,
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national registration mark assigned by ICAO (4YB), the actual ragmb tasks
are performed by the Kingdom of Jordan, which also carries out togdius of
the ‘State of Registry’ on behalf of Irdand is considered as a ‘Common mark
registering authority’ from the perspective of Annex 7 to the Chi€amovention
which deals with aircraft registratiéf.Furthermore according to the ICAO de-
termination concerning Arab Air Cargo, the governments of Iraq andrdare:

[J]ointly and severally bound to assume the ohiliget and responsibilities which under
the Convention on International Civil Aviation attato the State of registry; any com-
plaints by other contracting States will be accepig both the Governments of Jordan
and Irac*

The example of Arab Air Cargo represents a casejahtaircraft regis-
tration by a number of ICAO Member States. However, from the perspattiv
this study of greater relevance is the second possibility envidag#ue ICAO
Council, namely that ointernational aircraft registration So far however there
have been no cases of using this possibility in practice.

The above mentioned ICAO resolution of 1967, defines interratain
craft registration as:

[Tlhe cases where the aircraft to be operated bytennational operating agency would
be registered not on a national basis but withné@rmational organization having legal
personality, whether or not such international niga@tion is composed of the same States
as have constituted the international operatinqag&

The ICAO has further clarified in its Resolution that:

[N arriving at its determination [the Councilhall be satisfied that any system of inter-
national registration devised by the States caristg the international operating agency
gives the other Member States of ICAO sufficienarguntees that the provisions of the
Chicago Convention are complied with.

Finally, according to the subject matter Resolution, the foligwdriteria
have to be met, as a minimum, by States envisaging interabsimaraft registra-
tion:

'Registration and Nationality of Aircraft operateyl International Agencies in Law and Practice',
Air Law, X (1985), pp. 15-27.

82 A similar solution is envisaged under Article H&fte Convention on offences and certain other
acts committed on board aircraft, signed at Tokyol4 September 1963 (Tokyo Convention)
which provides that: ‘If Contracting States estsibjjioint air transport operating organizations or
international operating agencies, which operat@air not registered in any one State those States
shall, according to the circumstances of the adessignate the State among them which, for the
purposes of this Convention, shall be consideratieaState of registration and shall give notice
thereof to the International Civil Aviation Orgaation which shall communicate the notice to all
States Parties to this Convention.’

8 Annex 7 to the Chicago Convention, at 'Definiticarsd at Paragraph 3.5.

8 Milde, 'Nationality and registration of aircrafperated by Joint Air Transport Operating
Organizations or International Operating Agencesgyranote 81, at p. 149.

8 Resolution on International Operating Agencgmranote 79, at 'Appendix 1'.

% |bid. at Appendix 2, Part Il.
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() The States constituting the international operatiggncy shall be jointly and sever-
ally bound to assume the obligations which, unbder@hicago Convention, attach to
a State of registry;

(2) The operation of the aircraft concerned shall nee gise to any discrimination
against aircraft registered in other Contractingfé¥ with respect to the provisions of
the Chicago Convention;

3) The States constituting the international operatiggncy shall ensure that their laws,
regulations and procedures as they relate to thea#tiand personnel of the interna-
tional operating agency when engaged in internatiair navigation shall meet in a
uniform manner the obligations under the Chicagan@ation and the Annexes
thereto®”

According to Milde ‘in the discussions leading to the CouRa&solution,
it has been suggested that even ICAO itself or the United Natrastber interna-
tional organizations could become such a registering auth@tifpis leads to the
conclusion that a RASO could be considered as an internativoedft register-
ing authority subject to the following conditions and letibns:

(1) The RASO should be established as an entity with a separat@éegaih-
ality. This requirement set by the ICAO Council is also ire livith the
findings of this study, according to which the establishméiat i@lation-
ship of an international agency requires the organisation vetishon be-
half of States to possess a separate international legal personalBge¢see
tion 4.3.2 of Chapter 4);

(2) The international registration functions of a RASO would be ealple
only to aircraft of joint operating agencies as envisaged undereArticbf
the Chicago Convention. This is the main practical limitatbthe Chi-
cago Convention with regard to non-national aircraft registratiomedn
spect to aircraft operated by operators not having status ofojeamating
agencies a RASO can only carry out, on behalf of States, the natenal
sponsibilities of the ‘State of Registry, as is the case toddyEGICAA,

(3) From the perspective of Annex 7 to the Chicago Convention a R&RBO
rying out international registration functions should be considase@
common mark registering authority, and in this respect would bgedb
to establish and maintain a dedicated ‘non-national register or, \apere
propriate, a part thereof, in which aircraft of an international operating
agency are registeretf.

Finally it has to be reiterated that the ICAO Council Resatutimncerning
non-national aircraft registration is clear that the setting up ohimnational

87 i
Ibid.
8 Milde, 'Nationality and registration of aircrafperated by Joint Air Transport Operating
Organizations or International Operating Agencigiranote 81, at p. 150
8 Annex 7 to the Chicago Convention, at 'Definitions
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aircraft registration scheme does not relieve the States participatisgch a
scheme from the responsibilities that the Chicago Convention attéchthe
‘State of Registry’, and that the States concerned shall bdyjaint severally
responsible for assuming these obligatighs.

Given the fact that so far there has been no practical case of applichti
international aircraft registration, it is not clear what the pasitb the ICAO
Council would be as to the possibility of joint and seveeabonsibility of the
States and the international aircraft registering authority. Thiy stitglies that
such possibility should not be excluded, given the factttiminternational air-
craft registering authority would be exercising on behalf of Statfeyscritical
tasks such as the issuance of certificates of airworthiness.

Should such parallel responsibility of the international regigexirthority
be allowed, this would be the only case of an internationanasgtion directly
bound by the provisions of the Chicago Conventiofihe legal basis for such
responsibility would then be the determination of the ICAO@dumade in ac-
cordance with Article 77 of the Chicago Convention.

6.3.1.2 RASO AS A ‘STATE OF THE OPERATOR’

The second basic State safety function under the Chicago Comvisrtie ‘State
of the Operator’, which was introduced through Article 83bithef Convention,
and is defined as ‘the State where the operator has his principabplagsiness
or, if he has no such place of business, his permanent resideAses the case
with the ‘State of Registry’, the details of the tasks and redpitities of the
‘State of the Operator’ are defined in the technical Annexes t€hieago Con-
vention, and notably Annex 6.

There is no doubt that under the current international legal frameavork
RASO can discharge on behalf of a State the functions of a ‘State Qfptbra-
tor’. As was already mentioned above, Annex 6 clearly distigps between the
‘State of the Operator’ and the authority responsible for the issitige AOC.
This gives States the possibility of designating a RASQhe latter. ECCAA is
the only example of a RASO which in 2014 was dischargingeSththe Opera-
tor’ functions on behalf of its Member States.

However, there are certain legal pitfalls that States should bee afar
when deciding to discharge their ‘State of the Operator’ respbtisghbn other
than a national basis.

The first point of attention is the fact that ICAO does not rgaaitept all
schemes where several States act jointly as the ‘State of the @pdtais is, for
example, presently the case with the Scandinavian Airline Sy{&a®), which is
a consortium established in 1951 by Sweden, Norway and Denmdék an in-
ternational agreemeft.For the purpose of safety oversight of SAS, the three par-
ticipating States concluded an agreement under which they share lolveesig
sponsibilities, including through the establishment adiatjScandinavian Flight
Safety Office (STK), and joint issuance of approvals and certificatekifocam-

% Resolution on International Operating Agencimranote 79, at Appendix 2, Part 1.

°1 For cases where an international organisationddoelbound indirectly by the provisions of the
Chicago Convention see Section 6.5.4 below.

2'Chicago Convention', Article 83 bis (a).

% Mendes de Leorsupranote 78, at pp. 125-127.
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pany, which means in practice that the approvals are granted omoonment
issued jointly by the civil aviation authorities of these ttBegtes”* In relation to
this arrangement the ICAO USOAP audit of Norway conducted i6 B@6 raised
a finding according to which:

[N]o evidence was provided to show that there war@priate legal basis for such an
oversight mechanism and that Norway had establish@@ans to ensure that its national
and international obligations for safety oversighthe delegated areas were fulfili&d.

As a result ICAO has recommended to Norway to:

[E]lnsure that there is an appropriate legal basis to assume responsibility on the over-
sight of SAS International and for the delegatiboersight tasks to STR When and if
applicable, Norway should also establish a mearensure that its national and interna-
tional obligations for safety oversight in the dglted areas are fulfilled.

The above demonstrates that ICAO seems to accept that a number of its

Member States could act jointly as a ‘State of the Operator’, protidedhere is

a clear legal basis for the delegation of safety oversight taskgoiotesafety
oversight office, and the States concerned can demonstrate thatlhatidnnter-
national obligations for safety oversight are met. However, thdysargues, that

the fact that three ICAO Member States jointly sign an AOC efaiHine dilutes

the ‘State of the Operator’ responsibilities and does not alear identification

of which authority is responsible, from a practical point of vilew,safety over-

sight of the operator. It could be argued that in schemesasuitis, either:

(1) the principles similar to those which were developed by the ICAO
Council for joint aircraft registration should be applicable, that is
designation of a single ‘State of the Operator’ which should act on
behalf of all the States concerned, or

(2) the States concerned should delegate the exercise of the rfignctio
of ‘State of the Operator’to a RASO.

The second point to which States should pay attentioreisglit between
the ‘State of Registry’ and the ‘State of the Operator’. Such a scesgnissible
under Article 83bis of the Chicago Convention, which in suclke<asovides for

% The SAS is under oversight of OPS-Utvalf&tandinavian Surveillance System), which is an
entity established by an Agreement signed on 2@Bber 1951 by the Foreign Ministers of
Sweden, Denmark and Norway for the purpose of ptmmg@ooperation among Scandinavian
flight safety authorities. The OPS-Utvalget agreenatso establishes the STK which is designat-
ed as a joint inspection office to perform relevapproval and oversight tasks with respect to
SAS. The AOC of SAS is signed by the Directors Ganef the three authorities on behalf of
OPS-Utvalget (Source: ICAQ, 'Final report on thfegaoversight audit of the civil aviation
system of the Kingdom of Norway', (2006),
<http://cfapp.icao.int/fsix/AuditReps/CSAfinal/Noay_USOAP_Final_Audit_Report.pdf>
[accessed 12 August 2014].

% |bid. at Appendix 1-1-05.

% |pid.

" Ipid.
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the possibility otransferringall or part of the functions and duties of the ‘State of
Registry’ to the ‘State of the Operator’. Such transfers allowsxbecise of all
safety functions related to international air navigation to be keg#nthe respon-
sibility of a single State, which then has a holistic viewhef safety performance
of both the operator and its aircraft. However, given the fact thanational
organisations cannot be party to the Chicago Convention, ti@usmn of Arti-

cle 83bis agreements is only possible between States. Froh$@ Berspective
this has two consequences:

(1) Where a RASO exercises on behalf of its Member States the functibns an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wik be
able to conclude Article 83bis with third countries, at leastts own
name?®

(2) Where a RASO exercises on behalf of its Member States only the func-
tions and duties of the ‘State of Registry’, while the RASO Mersaties
continue to exercise the functions and duties of the ‘State of Operator
any agreement concerning the transfer of responsibilities whichbmay
concluded between the RASO and its Member States, mayemneicbg-
nised by third countrie¥.

6.4 GENERAL PRINCIPLES OF INTERNATIONAL STATE
RESPONSIBILITY

6.4.1 ACT OR OMISSION ATTRIBUTABLE TO A STATE UNDER
INTERNATIONAL LAW

The starting point for analysing the implications of estabigshegional aviation
safety bodies for international State responsibility is the basiciple of interna-
tional law according to which every internationally wrongful act 8tate entails
the international responsibility of that State. This principées applied in a num-
ber of cases by the Permanent Court of International Justice (PCI1Jeaad}ff
and is reflected in Article 1 of the International Law Commissi¢i’C) ‘Draft

% It could be envisaged however, that a RASO isarigkd to conclude Article 83bis agreements
on behalf of its Member States.

%t cannot be excluded however that a RASO whialesignated by its Member States as a joint
registering authority under Article 77 of the ClgoaConvention could be a party to a transfer
agreement which could be recognised as valid uthge€Chicago Convention. Indeed, Article
83bhis (c) of the Chicago Convention provides ttaprovisions of paragraphs a) andsball also
be applicable to cases covered by Article 77 ofGhizago Convention. The deliberations of the
legal committee which led to the formulation of #hrticle 83bis considered this issue, but finally
decided not to go into more details as it was betiethat it would be difficult to ‘consider all
different cases of transfer of functions and dufies joint and international operating organiza-
tions to the contracting States which were not membf such organizations’. For further details
see: Burkhart von Erlach, 'Public law aspects a$ée charter and interchange of aircraft in
international operations', in: Master TheglcGill University: Institute of Air and Space Law,
1990), (pp. 84-87).

100+phosphates in Morocco (ltaly v France), Judgemien{1938] PCIJ Series A/B-No 74,
(PC1J,1938), (p. 28); 'Corfu Channel, Judgemant[1949] ICJ Reports 4, (ICJ,1949), (p. 23);
‘Military and Paramilitary Activities in and agatridicaragua (Nicaragua v. United States of
America)', in: [1986] ICJ Reports 14, (ICJ,198p). 142-143).
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Articles on State Responsibility’ (DASREY It essentially means that if a State
breaches an obligation created by international law, this entailsStatd's re-
sponsibility and as a consequence an obligation of reparatfofise reparations
can take the form of restitution, compensation or satisfatiion.

An internationally wrongful act occurs when there is an act or oonissi
which is attributable to a State under international law, and which constitutes a
breach of an international obligation of that Stdterhe notion of attribution in
this sense is a different concept from empowering a body or oagjaniso act
under administrative or international law, as was addressed undésnSé@
above, and denotes ‘an operation of attaching a given action gsiomito a
State.**®

Firstly the notion of an act or omission has to be congidénethe context
of this study these would be primarily acts or omissions celatehe conduct of
safety oversight activities, such as certifications, inspectionfieaiaking of en-
forcement actions to address identified non-compliances. Legislatitigties
could also be considered as a potential act or omission triggetergational
State responsibility. This could be the case for example whei@ea s an obli-
gation stemming from the Chicago Convention to adopt a mitedaes not fulfil
this obligation in due time or fulfils it incorrecttf?

Concerning the attribution aspects, as was demonstrated under $egtion
States discharge their civil aviation safety responsibilitifeeeithrough govern-
mental departments, but also through private entities sudutaontractors or
authorised organisations and persons. When it comes to thawation authori-
ties, the situation is straightforward, as regardless of a partietlap, sall these
agencies and ministries constitute parts of a State’'s governmetitegiatbre the
acts of their civil servants, acting within their official capaamill be the acts of
the State itself, and thus attributable to the State. As dtgtdee 1CJ:

According to a well-established rule of internatibfaw, the conduct of any organ of a
State must be regarded as an act of that Staterilki ... is of customary charactét.

0L YN, 'Draft articles on responsibility of States foternationally wrongful acts (DASR)',
Yearbook of the International Law Commissiddjume Il, Part 2 (2001). For further commentary
see: James Crawford, The International Law CommonissArticles on State Responsibility:
Introduction, Text and Commentaries, (2002), p.T##® DASR do not have a status of an interna-
tional treaty, and have been only noted by the W&désal Assembly, and commended to the atten-
tion of States (UN General Assembly Resolution 85/fl6 December 2010). It is however con-
sidered that the DASR is largely a codificatiorco§tomary international law; see: James
Crawford, State Responsibility: The General P2Q1B), pp. 42-44.

192 YN, 'DASR (2001)'supranote 101, Article 31. See also: 'Case concerriagractory at
Chorzéw (Germany v Poland), Judgement', in: [1928)J Series A-No 17, (PCIJ,1928), (p. 29).
In this case the PCIJ stated that: ‘it is a pritecigf international law, and even a general concep-
tion of law, that any breach of an engagement ire®hkn obligation to make reparation.’

13 UN, 'DASR (2001)'supranote 101, Articles 34-37.

194 |bid. Article 2. See also: 'Phosphates in Morogk@88)',supranote 100, (p. 28); 'United States
Diplomatic and Consular Staff in Tehran (Unitedt&aof America v. Iran), Judgement', in: [1980]
ICJ Reports 3, (ICJ,1980), pp. 29-31).

105 Crawford,supranote 101, at p. 84.

108 For example when a State fails to transpose &pkat ICAO SARP into its national legal
order and does not notify a difference under Agt88 of the Chicago Convention.

7 pifference Relating to Immunity from Legal Proses a Special Rapporteur of the
Commission on Human Rights, Advisory Opinion',[£899] ICJ Reports 62, (1CJ,1999), (p. 87).
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When it comes to international State responsibility for astiomdertaken
by entities which are not part of the governmental structures, the foaEB @nd
provision of ANS offers a useful analogy, given that many Stategide such
services today through corporatized or privatised ANSPs.

As pointed out by Van Antwerpen:

[N]otwistanding the organizational format, the urigeg State in whose airspace ... air
navigation services are being provided is ultimatesponsible for the conduct of the air
navigation service provider that is involved withetservice provision, whether or not
through its agents or through an entity outsidgdgernmental structuré®’

The above stems from the fact that under Article 28 of the Chicage Con
vention, a State has a general responsibility towards othemacting parties to
provide in its territory ANS and facilitates, and to ensure ttegethmeet the min-
imum standards as established under the Chicago Convéftidocording to
ICAQ, the territorial State remains responsible to fulfil thesegahtins, even
when it has decided to delegate their practical implementation toeargtate*

Does a similar principle apply in the case of delegation by States/ib
aviation safety oversight, regulatory and enforcement activitiesdeutsi gov-
ernmental structures?

From the perspective of the Chicago Convention the reply to theeabo
question is affirmative, which means that the acts and omissfarwporate law
entities which exercise elements of governmental authority can beutsitrito
States from an international law point of view. This is clear frottm the general
principles of international law of State responsibility, ar@ghovisions of Chica-
go Convention and its Annexes.

In this respect, the main guidance is offered by Article 5 of the ®AS
which clarifies that:

Also as pointed out by Crawfordypranote 101, at p. 83): ‘Under many legal systenms State
organs consist of different legal persons (mirgstor other legal entities), which are regarded as
having distinct rights and obligations ... . For theposes of international law of State responsi-
bility the position is different. The State is treéhas a unity, consistent with its recognitiomas
single legal person under international law.’

198 CANSO, 'Guide to Separation of Service Provisiod Regulation’, (2011), at p. 36.

199yvan Antwerpensupranote 52 in Ch.1, at p. 115.

110 50me treaties explicitly provide for attributiaon$tates of actions undertaken by operational
entities. For example the ‘Outer Space Treatytsrirticle VII attributes to a State responsibility
for any damage caused to other States-partiesidimg) their nationals, by objects launched from
its territory or facilities, and it is irrelevarftthe launch is performed by a governmental or non-
governmental entity. See: "Treaty on Principles &ning the Activities of States in the
Exploration and Use of Outer Space, including tr@Mand other Celestial Bodies', London,
Moscow and Washington, 27 January 1967, 610 UNTS 20

11 see: ICAO, 'Assembly Resolution A38-12: ConsokdaStatement of continuing ICAO
policies and associated practices related spelyfimaair navigation', (38th ICAO Assembly,
2013), which States, at Appendix G that: ‘[A]nylaation of responsibility by one State to an-
other or any assignment of responsibility overhigd seas shall be limited to technical and opera-
tional functions pertaining to the safety and ragty of the air traffic operating in the airspace
concerned.’ Similarly: ICAO, 'Annex 11 to the ChiycaConvention: Air Traffic Services', (2001),
at Note to Paragraph 2.1.
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[T]he conduct of a person or entity which is notaaigan of the State under Article 4 but
which is empowered by the law of that State to @serelements of the governmental au-
thority shall be considered an act of the Stateeuidernational law, provided the person
or entity is acting in that capacity in the partisunstance.

As explained by Crawford, the entities referred to in Article 5 eASR
may include:

[P]ublic corporations, semi-public entities, pukdigencies of various kinds and even pri-
vate entities, provided that in each case theyeistiexplicitly empowered by the law of
the State to exercise functions of a public characormally exercised by State orgatfs.

However, it has to be underlined that, in accordance with Aficé the
DASR, actions of corporate entities will be attributable to Statdy in those
cases where they ‘exercise elements of the governmental authorisypdiht is
important in view of the fact that such entities may provide amskrvices to
governments as well as to other companies on the market. Foplexamme
airlines may wish to contract certification services with a view toitglthem to
prepare for audits conducted by aviation authoriti@Such commercial services
will not be considered as falling with the scope of Article DASR.

In addition, as was demonstrated under Section 6.3, most ¢C&D An-
nexes actually explicitly envisage the possibility for a Statdeignate authori-
ties or organisations which are tasked to exercise, on its bémalfarious re-
sponsibilities and tasks codified in these Annexes. From th@qutige of the
Chicago Convention it does not matter if such organisatiot®dies are set up
under public or private law of the State concerned. It is upddstate to decide
how best to organise the discharge of its safety related respitiesibHowever
States have to be aware that if such organisations are empoweged toydxer-
cise elements of the governmental authority, their acts may beutdbib to
States under international law.

6.4.2 BREACH OF AN INTERNATIONAL LEGAL OBLIGATION

Up to 2014 there had been very limited number of cases consideesdprelimi-
narily, from a perspective of international State responsibiligeuhe Chicago
Convention:** Most of the cases which emerged did not reach the stage of the
ICJ, and were usually settled through negotiations between tttesScon-
cerned:* However, it is also true that the ICAO Council had, on abemof oc-
casions, determined that certain State actions constituted infeaofidine Chica-

go Convention within the meaning of its Article 54(j)-(k). Thesses concerned

112 crawford,supranote 101, at p. 100.

113 For example Austrocontrol, which is a corporatieedity authorized by law to conduct civil
aviation certification and oversight tasks in Aissthas also established a subsidiary company -
Austro Control GmbH International — which providegining, consultancy and project support
services to civil aviation industry.

4 \Webersupranote 48 in Ch.1, at pp. 40-44.

15 bid.
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avi?ttil?t[)w security, and more precisely the shoot-down or intercepticivil air-
craft.

As far as the concept of the breach of an international obligaticon-
cerned, the first point that has to be made is that such a breaxhatdeave to
result indamagein order to trigger the responsibility/. This is a different formu-
lation from that in domestic law, where the responsibility mesdilting civil liabil-
ity typically occurs when there is damage resulting from an laased on
fault/negligence or abnormally dangerous activity, attributabla fmerson and
with a clear causal link between the damage and the®act.

The breach of an international obligation which is attributabke $tate is
sufficient to trigger the responsibility under international lawpractice however,
when it comes to aviation safety, cases involving questiontaté 8sponsibility
are not likely to arise unless they involve material damages.

It is also irrelevant what the origin or source of the legal oliigas, be-
cause international law does not distinguish between regjldpsex contractwr
ex delicto™®

There is also a clear distinction between Stagponsibilityunder interna-
tional law and domestigability, which is addressed under Section 6.6. In general,
liability has a broader meaning and may also involve acts thatoanentawful
under international law, but which cause damage or injury, anchvehni this basis
create an obligation of compensatigh.

As was demonstrated in Chapter 2, the system of the Chicage@immv
establishes a number of safety related obligations for States, img;ltidé obliga-
tion to implement SARPs or to notify the differences (Arti&feand 38), to issue
or validate the certificates of airworthiness and pilot licences (Ar8&land 32),
to licence the usage of on-board radio equipment (Article 30), to enfoles
related to the flight and manoeuvre of aircraft (Article 12), or to inyat&iacci-
dents occurring it its territory (Article 26). States can potdigtibe found in
breach of any of them.

In addition, as was demonstrated by Huang in his studytefniational
obligations related to safety and security of civil aviation, itdde argued that
failure by a State to establish an effective safety oversight sysgbréach of an
obligation which every State owes towards all other States, helnemeh of an
obligation effectiveerga omne$® This could occur especially if the deficiencies
in a State's safety oversight system were confirmed by ICAO in @ttole
manner?? Such a breach could arguably lead to State responsibilitptersa-

18 CAO, 'Infractions of the Convention on Internaéo Civil Aviation', C-WP/11186, (185th
session of the ICAO Council, 1999).

17 Crawford,supranote 101, at p. 84.

118 Eyropean Group on Tort Law, Principles of Europ@a Law: text and commentary, (2005).
119 Alny violation by a State of any obligation, ahatever origin, gives rise to State responsibil-
ity and consequently, to the duty of reparatio@e SRainbow Warrior (New Zealand v France)',
in: [1990] RIAA, Volume XX, (New Zealand-France Amtal Tribunal,1990), (p. 251).

120 For further discussion see: Schermers and Blokkgranote 73 in Ch.4, at p. 1006; Crawford,
supranote 101, at p. 75.

21 Huang,supranote 29 in Ch.1, at p. 231.

22 This would be for example the case when ICAOpfihg the USOAP monitoring activities,
issues a Significant Safety Concern (SSC) in rddpamne of its Member States.
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tional law does not limit State responsibility to breacHesbtigations established
by treaties only*

The above leads to the conclusion that a breach of an obligsdtieffec-
tive civil aviation safety oversight, including resulting from aotsomissions
conducted by non-governmental entities acting on behalf of a Stateesult in
an international responsibility of that State, and subsequantbbligation of rep-
arations if the breach has resulted in an injtfyHowever, as underlined by
Crawford in his commentary to DASR, ‘there is no such thingraadh of an
international obligation in the abstratf which means that each case has to be
analysed separately taking into account, in the first place, tigatibn of the
State concerned, the substance of the conduct required, the stantiereblio
served, the result to be achieved and relevant circumstances and faptrtadu-
lar case’?®

The question that now needs to be addressed is whether the almoie pri
ples also apply when States delegate their State safety functiafi®ASO.

6.5 INTERNATIONAL RESPONSIBILITY OF RASOs AND THEIR
MEMBER STATES

6.5.1 DETERMINING INTERNATIONAL LEGAL PERSONALITY OF
RASOs

The international law regarding responsibility of international dsgdions is still
not settled and many issues are open to interpretation or eveiedt$pLeckow
and Plith characterise the current situation in this respect foltbeing way:

While it is recognised that States should be hefpaonsible for their actions, the rules
governing responsibility of international organinat are less clear. As a general princi-
ple, there is little doubt that international orgations should bear responsibility for
wrongful acts. But the international legal jurispemce and practice governing the cir-
cumstances in which responsibility will be imposedinternational organizations is not
extensive or well-definetf®

In 2011 the UN ILC presented to the UN General Assembly ‘Draiitlast
on the Responsibility of International Organizations’ (DARf®ith associated
commentary* which is a result of ten years of work by the ILC on this subject

123 Rainbow Warrior'supranote 119, (p.251).

24 |Injury includes any damage, whether material dr caused by the internationally wrongful act
of a State. See: UN, 'DASR (200kupranote 101, Article 31(2).

125 Crawford,supranote 101, at p. 124.

128 |pid,

127 chittharanjan F. Amerasinghe, Principles of thermational Law of International
Organisations, (2005), p. 384.

128 Ross Leckow and Erik Plith, ‘Codification, Progiige Development or Innovation? - Some
Reflections on the ILC Articles on the Respondipitif International Organizations', in:
Responsibility of international organizations: gsse memory of Sir lan Brownljeed. by
Maurizio Ragazzi (2013), p. 225.

12 UN, 'Draft articles on the responsibility of intational organizations (DARIOY', Yearbook of
the International Law Commissioviplume I, Part 2 (2011).

130UN, 'Commentary to draft articles on the respailisiof international organizations',
Yearbook of the International Law Commissid|ume Il, Part 2 (2011).
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The ILC in its general commentary to DARIO recognised the diffesulin
codifying this area of law by referring to limited availability afrfinent practice
and limited use of procedures for third-party settlement of disputekith inter-
national organisations are partfé§As a result, DARIO constitutes more of a
progressive development of international law than its codificaffon.

Regardless of the above controversies, there are a number of principles,
which are considered as of customary character in relation to respipnsibi
international organisations under international law.

First of all, the very principle that an international organisatian be held
responsible for breaches of international law is of customary chat¥cted was
confirmed in the rulings of the IC¥

It is also clear that in accordance with international law, only isgions
vested with international legal personality have a legal existenegasefrom
their Member States, and thus can have their international resiignpittential-
ly engaged, or can demand responsibility of other internationaber$his has
been confirmed both by the ICJ,and the ILC, which in Article 2(a) of DARIO
provided the following definition of an international organisati

[lInternational organization means an organizaéistablished by a treaty or other instru-
ment governed by international law goolssessing its own international legal personali-
ty. International organizations may include as memberaddition to States, other enti-
ties (emphasis addetff.

A contrario therefore, if an organisation does not possess international le-
gal personality separate from its Member States, then it cdastitnerely an ex-
tension of States and thus when an organisation act@stiighe States were act-
ing themselve$®’ For the purpose of this study the latter would be the cabe wit
the pre-RASOs established in the form of national foundatiorsotiions and /
or on the basis of MoUs or working arrangements.

As pointed out by Schermers and Blokker, ‘today it is generadggnised
that international organizations have international legal persqnaiiigss there is
clear evidence to the contrafy® They further point out, that the prevailing
school of thought at present is that:

131 |bid. at 'General Commentary', Paragraph 5.

132|1n 2011 the UN General Assembly took note of thielas on the responsibility of international
organizations, presented by the International Lam@ission and commended them to the atten-
tion of the governments and international orgamnatwithout prejudice to the question of their
future adoption or other appropriate action (sed@tdd Nations General Assembly Resolution
66/100 of 9 December 2011). For a more generalid@on about the relevance of DARIO see:
Maurizio Ragazzi, 'Responsibility of internatiomafjanizations: essays in memory of Sir lan
Brownlie', (2013).

133 UN, 'DARIO commentary (2011)%upranote 130, at p.13.

134 'pifference Relating to Immunity from Legal Prosesupranote 107, (p.88-89).

135 'Reparation for Injuriessupranote 74 in Ch.4, (pp. 178-179, 184-185).

B UN, 'DARIO (2011)' supranote 129, Article 2(a).

137 This has been confirmed by the ICJ in the casartah Phosphate Lands in Nausipranote
10 in Ch.3, (p.258). See also: Sarooshpranote 19 in Ch.2, at p. 34.

138 Schermers and Blokkesupranote 73 in Ch.4, at p. 991.
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[International] organizations are internationaldegersons napso factg but because the
status is given to them either explicitly, or itk is no constitutional attribution of this
quality, implicitly. If organizations are empowered to conclude tesatio exchange rep-
resentatives, and to mobilize international forceshow can such powers be exercised
without the organization having the status of aarimational legal persott?

In view of the above, for the purpose of the present analydis R&E0s
proper will be taken into account, with a caveat that — as was dénated under
Section 5.5 of Chapter 5 — only a few of the agreements comgfiRASOs ex-
plicitly provide for their international legal personality.

The presumption of existence of international legal personalitgriscp-
larly strong in case of RASOs which have been vested with thgeatente to
issue regulatory documents on behalf of their Member States (Leegt@ation).
This presumption follows from the relationship of an internatiaggncy, which
was presented under Section 4.3.2 of Chapter 4, and which is doeatexbn a
RASO and its Member States in cases where the former is empoweredits act
der international law with legally binding effects. In additroany of the RASOs
have also concluded headquarters agreements with their host Staseseaty
making activity is also an indication of an international Igmakonality.

As Sections 6.5.2 and 6.5.4 will explain, distinction ta¥e made be-
tween the attribution of the international legal personality t@rganisation in
relations with the Member States of that organisation, and vis-thivd coun-
tries. In the latter case, the question of recognition of the @at#on as an inter-
national legal person becomes relevant. Finally a distinction hiae tbade be-
tween international legal personality and domestic legal perso(thkt latter will
be dealt with in Section 6.6.4.1).

Overall, at least nine RASOs from the core sample can be considered as
having a certain degree of international legal personality, either bedalas i
been explicitly envisaged in its founding treaty (AAMAC, PASBgcause the
organisation has been granted or has the legal competence to accet defeel
gations (EASA, IAC, ECCAA, BAGASOO, BAGAIA), or because it hamn-
cluded or has the competence to conclude headquarters agreements (BB GASO
BAGAIA, AAMAC, CASSOS, IAC, ECCAA).

Table VIII below presents a summary of possible indicators for determi
ing international and domestic legal personality for selected RASOs.

139 |bid. p. 989.
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6.5.2 THE SUBSTANCE OF RASOs RESPONSIBILITY UNDER
INTERNATIONAL LAW

6.5.2.1 PRELIMINARY REMARKS

When discussing the substance of RASOs’ international reglapsh distinc-
tion has to be made, on the one hand, between such internatispahsibility of

a RASO towards its Member States and, on the other hand, towsrds
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countries. This distinction is important in view of the prneipacta tertiis nec
nocent nec prosuntvhich does not permit an imposition of an obligationaon
State, or international organisation, without its con&&hnt.

The relationship between a RASO and its Member States vitieirfirst
place be regulated by the constituent treaty and other relevamhdots, such as
the headquarters / host State agreerféntr bilateral delegation agreements.
These documents, as well as general rules of international law can lrea @o
rights and obligations in the bilateral relations between a RaA&®Dits Member
States. If such obligations are breached, international respapsibilld, in prin-
ciple, be invoked by the organisattéhor its Member State’$® The main diffi-
culty in such cases would of course be the fact that ‘there ismpLdsorY Sys-
tem for review of the acts of international organizations by extéwdies** In
the case of RASOs only some of their constituent documentgidypbrovide
for such mandatory dispute resolution mechan®mshich from the perspective
oflI4DéARIO could be referred to as special rules of internationaldalex special-
is.

The question of international responsibility of a RASO vissathie non-
Member States is even more complicated in view of the above inyketiple
pacta tertiis nec nocent nec prosuahd the consequent lack of a third party ef-
fect of the RASO founding documents. This issue is probabkt netevant from

140vienna Convention on the Law of the Treatisspranote 63 in Ch.2, Articles 35-36.

141 The conclusion of headquarters agreements isaithpknvisaged in: 'BAGASOO Agreement’,
supranote 128 in Ch.3, Article 17; 'BAGAIA Agreemerstyjpranote 179 in Ch.3, Article 15;
'AAMAC Treaty', supranote 62 in Ch.3, Article 7; 'Agreement establighine Caribbean

Aviation Safety and Security Oversight System'0@0 Article XVI.

142|n the ‘Reparations for Injuries’ case, the IGitestl that it cannot be doubted that the Organi-
zation has the capacity to bring an internatiofeiht against one of its Members which has
caused injury to it by a breach of its internatiastaigations towards it’; see: 'Reparation for
Injuries',supranote 74 in Ch.4, (p. 180).

143The RASO Member States have various ways of exgitifluence on the functioning of the
organisation, notably through the control of itglpet and work programme, so an international
action would be used as a means of a last resort.

144 crawford,supranote 71 in Ch.4, at p.196.

145 For example CASSOA, if it fails to resolve anypiise with a Member State through a dispute
resolution mechanism can bring the case to theAfasan Court of Justice, whose decisions are
final; see: CASSOA Protocatupranote 150 in Ch.3, Article 18. Similarly the ECC/AAnN be

party to the proceedings in front of arbitratiobunals in cases involving its disputes with Mem-
ber States; see: 'ECCAA Agreemestipranote 226 in Ch.3, Article 24. Also EUROCONTROL
can be a party in dispute resolution proceedingls it Member States, and which involve a pos-
sibility of arbitration at the Permanent Court agbfiration in The Hague, as provided in:
'Consolidated version of the EUROCONTROL intermagioConvention relating to co-operation
for the safety of air navigation of 13 December@,% variously amended’, Brussels, 27 June
1997, Final Act of the Diplomatic Conference. Thsiion of EASA is specific, as eventual dis-
putes related to the implementation of the EU lagin are resolved between EU institutions and
EU Member States in front of the CJEU.

146 see Article 64 of DARIOsupranote 129, which states that: ‘These articles dapply where
and to the extent that the conditions for the exise of an internationally wrongful act or the
content or implementation of the international mepbility of an international organization, or a
State in connection with the conduct of an intéamatl organization, are governed by special rules
of international lawSuch special rules of international law may be containgterrules of the
organization applicable to the relations between an intgomal organization and its members
(emphasis added).
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the perspective of the Chicago Convention and the safety related iobkgtitat
it establishes for the vast majority of the States around the .world

At present, the safety related obligations established by the ©htamnr
vention and its Annexes, including in particular the obligatmriranspose and
apply the SARPs are applicable to the 191 Contracting Partibe t©anvention.
Currently no RASO can accede to the Chicago Convention, becasisasthu-
ment is not open for the participation of international organisstfd Some prac-
tice of ICAO and its Member State is emerging which gives RS®€atus simi-
lar to States, but today this practice is still not coastsand thus far away from
constituting a rule of customary international 4.

6.5.2.2 ULTIMATE STATE RESPONSIBILITY UNDER THE CHICAGO
CONVENTION

Based on the fact that only States can be parties to the Cl@cayention, ICAO
has formulated the principle aftimate State responsibilityvhich is expressed in
the following formulation:

Responsibility/accountabilityThe State of being responsible for an undertakiegson,
thing or action and for which an organization atiiidual or both are liable to be called
to account. An ICAO Contracting State and its resipe civil aviation authority are ulti-
mately responsible for the implementation of ICAGR®s within their State. A State
may either perform these obligations or, throughuauagreement, have another organi-
zation perform and be accountable for these funstibowever, the State retains the re-
sponsibility under its duties of sovereignty.

The principle of ultimate State responsibility under the Chidagoven-
tion was further elaborated by ICAO in the specific context of RAS0s.ICAO
Safety Oversight Manual explains that ‘only the State has respapdiini safe
oversight, and this responsibility may not be transferred toianagbody ...*°
and that this principle applies ‘regardless of the level of authdeitygated to the
RS00.™!

The above approach is also followed by ICAO under the USOAP,ewher
even when a State discharges certain of its safety oversight funtti@mugh a
RASO, ICAO links the findings made during audits of suchAS& with the
USOAP audit results of the State concerfréd.

147:Chicago Convention', Articles 92-93.

148 50 far only one Assembly resolution has been adbwhich States that, where applicable:
‘word “States” ... should be read to include RSO@s¥g: Assembly Resolution A37-ypranote
71in Ch.2.

1491CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Page xi.

%0 |bid. at Paragraph 2.1.8.

51 |bid. at Paragraph 4.1.35.

152 For example, following the USOAP audit of EASAAO linked the findings of this audit with
the results of the USOAP audits of EU Member Statesclarified that: ‘ICAO Contracting States
that are members of EASA will always maintain thedividual responsibility for such competen-
cies and, hence, for all audit results that arevddrfrom the audit carried out on EASA. Once an
EASA Member State’s audit is completed, the IaESEA safety oversight audit report will be
linked to the final safety oversight audit repdrtie State concerned.’ See: ICAO USOAP report
on EASA (2008)supranote 92 in Ch.4, at Paragraph 1.1.9.
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In the domain of ATM the principle of non-transferability of respioifis/
has even been confirmed by an ICAO Assembly Resolution A38hic¢hwstates,
that:

[Alny delegation of responsibility by one Stateawother or any assignment of responsi-
bility over the high seas shall be limited to tecahand operational functions pertaining
to the safety and regularity of the air traffic ogténg in the airspace concern@d.

The principle of ultimate State responsibility has also been ranséuk initial
process of establishing EASA in the form of an internationahrosgtion, and
where the report of the Expert Group on Legal Issues stated that:

[T]he group took the view that the Chicago Conwemtiloes not prevent Member States
from delegating such certification and/or licensiagks to EASA, provided that it is
clearly established that, for the purpose of thee&@jo Convention, the ultimate responsi-
bility remains with the Member Stat

The principle of non-transferability of responsibilities under thic&jo
Convention applies not only in relations between States #&®OR but also in
between the States themselves. This means that the Chicago t@tasndees not
allow, through an act of delegation, a State to be relieved fibmate legal re-
sponsibility associated with the obligation towards othateStparties to the Chi-
cago Convention — so in other words, to transfer such respdgsibil

De lege latathe only exception in the Chicago Convention from the prin-
ciple of non-transferability of responsibilities is its Article 83lwhich allows a
‘State of Registry’ to be ‘relieved of responsibility in respect efftmctions and
duties transferred’ to a ‘State of the Operatot The crucial issue is the third par-
ty effect of Article 83bis, which means that any transfer agreemgnédibe-
tween States party to Article 83bigll have to be recognised by other States
bound by Article 83bi$>® on condition that the transfer agreement had been duly
notified to thent>’ The implications of Article 83bis from the perspective of RA-
SOs were addressed under Section 6.3.1.2.

In view of the above, even in the case of RASOs which enjoy L3del-
egations, the transfer of Chicago Convention related safety amskassociated

153 Assembly Resolution A38-18upranote 111. Similar principle is expressed in: Anféxo

the Chicago Convention, at Note to Paragraph 2.1.

154 Report on the Work of the Expert Group on Legsiits (AER/98/17)%upranote 20 in Ch.4,

at p. 11.

155 For more information on practical implementatidr\tticle 83bis see: ICAO, ‘Guidance on the
Implementation of Article 83 bis of the Conventiom International Civil Aviation', Circular 295,
(2003).

158 Article 83bis was introduced into the Chicago Gemtion through an amending protocol
adopted by the ICAO Assembly on 6 October 1980,iarfidrce since 20 July 1997; see: ICAO,
'Protocol Relating to an Amendment to the Conventip International Civil Aviation (Article
83bis)', ICAO Doc 9318, (1980).

157 See: Chicago Convention, Article 83bis (b), whithtes that: ‘The transfer shall not have ef-
fect in respect of other contracting States beéitleer the agreement between the States in which
it is embodied has been registered with the Cowamzdl made public pursuant to Article 83 or the
existence and scope of the agreement have beatlylitemmunicated to the authorities of the
other contracting State or States concerned bgte $arty to the agreement.’
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responsibilities takes place orilyter se,which may have relevance for civil lia-
bility of Member States of a RASO in their internal relations &sué which is
addressed under Section 6.4), but does not create effects vis-ad/isoilmtries
from the perspective of the Chicago Convention. In such cases whl $i®u
speaking essentially about agency relationshipwhereby the regional body is
acting on behalf of and in the name of its Member States.

The above understanding seems to be confirmed by the intentitates
expressed in RASO founding documents. In those cases where safeignfunct
have been delegated, even potentially, at Level 3, the foundomgngmts speak
about RASOs acting ‘on behalf of its Member States’ or ‘ugglaghtion’. This is
the case even in the EU, where the tasks and responsibilities @tate of De-
sign’, ‘State of Registry’ and ‘State of Manufacture’ when related to dessig
pects, have been transferred to EASA on an exclusive basis, butveverghe-
less the EASA's Basic Regulation speaks about it as aatingehalf of Member
States™® Similar language can be found in constituent documents of BA-
GASOO;*? BAGAIA, ' and ECCAA™

In addition, when the governments of the EU Member Sfatastified
ICAO about the establishment of EASA, the text of the diplanatie, coordi-
nated at the EU level, referred to EASA as an ‘authorised represerftatithe
fulfilment of governmental obligations as State of design or manuw&gas spec-
ified in Part Il of Annex 8 to the Chicago Conventid?f These notifications were
recognised by ICAO, which subsequently conducted two USOARsaofl
EASA®

In view of the above, the most obvious conclusion to be draittnregard
to international responsibility of RASOs is an analogy Witticle 28 of the Chi-

%8 See: Regulation (EU) No 216/20G8ipranote 81 in Ch.2, Article 17(2)(e), which statestth
‘For the purposes of ensuring the proper functigrand development of civil aviation safety, the
Agency shall: ... in its fields of competence, casat, on behalf of Member States, functions and
tasks ascribed to them by applicable internationakentions, in particular the Chicago Conven-
tion.” See also: ibid. Article 20(1), which stateat: ‘With regard to the products, parts and appli
ances referred to in Article 4(1)(a) and (b), thgeAcy shall, where applicable and as specified in
the Chicago Convention or its Annexes, carry oubemalf of Member States the functions and
tasks of the State of design, manufacture or mggighen related to design approval.’

159 See: 'BAGASOO Agreemensypranote 128 in Ch.3, Article 5(e) which states thiBitre func-
tions of the BAGASOO shall be to: Perform certifioa and surveillance tasks on behalf of
Member States CAAs, as required.’

180 see: 'BAGAIA Agreement§upranote 179 in Ch.3, Article 5(k), which states th#he func-
tions of the BAGAIA shall be to: Conduct, eithenitmole or any part of, an investigation into an
aircraft accident or serious incident upon delegally a State of Occurrence in the BAG Sub-
Region, by mutual arrangement and consent betviee8tate of Occurrence and the BAGAIA.’
161 See: 'ECCAA Agreemensppranote 226 in Ch.3, Article 5(k), which states thaar the at-
tainment of its purposes the Authority may regutatd aviation in the Participating States on
behalf of and in collaboration with Participatintat@s.’

162|n addition to EU Member States, the notificatieas made also by Norway, Iceland and Swit-
zerland, which are associated with the EU aviadimiety system on the basis of separate interna-
tional agreements and for which EASA also actshasughorised technical agent.

183 see: Template for EU Member States démarche t@I@A the transfer of regulatory tasks to
EASA, supranote 77 in Ch.4, which states that: ‘The ... Gowent has therefore the pleasure to
thereby notify to ICAO and its Contracting Stateattthe European Aviation Safety Agency is
now its authorised representative for the fulfilmehits obligation, as State of design or manufac-
ture, as specified in Part Il of Annex VIII to tldicago Convention.’

1641CAO USOAP report on EASA (2008upranote 92 in Ch.4, at Paragraph 1.1.8.
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cago Convention. This means that even when a State decidissharde all or
some of its safety related responsibilities through a regional daddty it has to
be aware that, from the Chicago Convention point of viewast ot relieved it-
self from potential international State responsibility, and therstof a RASO
can be attributed to it.

The non-transferability of legal responsibility in case of an ageeley r
tionship is in line with the theory of this legal concept emihternational law.
Sarooshi comments on this issue as follows:

An important consequence of an agency relationishipat the principal is responsible for
its agent’s acts that are within the scope of thaferred powers. Accordingly where an
organization acts as an agent for certain Statgs e States concerned are responsible

for any unlawful acts committed by the organizatiorthe exercise of conferred pow-
165
ers.

Similarly Amerasinghe observes that:

[1t is also clear that where such agency is prote@xist the liability of the members
would not really be for the obligations of the argation but a direct liability for their
own obligations which have been incurred by thenization acting as their agent*®6.

The principle of ultimate State responsibility under the Chidagoven-
tion probably contributes to an overall reluctance of States in isstialgl RASOs
with far reaching regulatory and oversight competences (Level 3 RAB@sid
the question of national sovereignty and responsibility has fpeationed in this
context by many of the RASO officers interviewed for the purposei®fthdy.
This reluctance to establish an organisation for the actions chwiméy could be
held responsible is something not specific to RASOs, butrratheanifestation of
a more general attitude of States towards international organsatismg the
words of Nakatani:

The reasons why member States resist acceptingrnaibility for an act of an interna-
tional organization are twofold. Firstly, withingtgeneral context of State responsibility,
what States fear most is the loss of their digmitg this seems to be the main reason why
States are reluctant to admit responsibility ornetree facts leading to the attribution of
responsibility. Secondly, within the particular ¢ext of the responsibility of member
States, States consider it irrational, or at leastonvincing, the proposition that they
should incur responsibility for another entity, eveit has been constituted by their will.
Overcoming these selfish concerns does not appésr ¢asy’’

On the other hand the fact that States remain ultimately responsitér
the Chicago Convention also means that they have a stronger iecentivake
sure that their RASO is appropriately equipped to dischargeutiidns and
duties the consequences of which may at the end of the day betattrio them.

185 Sarooshisupranote 19 in Ch.2, pp. 50-51.

168 1L Yearbook,supranote 89 in Ch.4, at p.354.

167 Kazuhiro Nakatani, 'Responsibility of Member Sgamwvards Third Parties for an
Internationally Wrongful Act of the Organizatiom; Responsibility of international organizations:
essays in memory of Sir lan Brownlad. by Maurizio Ragazzi (2013), p. 301.
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From an international law point of view, the non-transferabditysafety
responsibilities which States have under the Chicago Converdinmlso be de-
fended using an argument that States should not be allowelbése themselves
from international obligations by hiding behind another intéonat legal per-
sonality®

To conclude, while the point of departure in international Rthat Mem-
ber States should not be held responsible for wrongful acts cadrbiftinterna-
tional organisation&™ it is also true that international organisations are governed
by the principle of speciality, which was invoked in SectionZ.2nd which may
provide for specific rules of attribution and wrongfulness. Is tieispect, when
analysing RASOs it is of fundamental importance to carefullytisisa the un-
derlying relationship which exists between the organisation indlember
States. This was very aptly underlined by ILC in its commentaBARIO: ‘the
diversity of international organizations may affect the applicatifocertain arti-
cles, some of which may not apjioly to certain international orgtois in the
light of their powers and functions’®

In fact, in the case of an agency relationship between a State améran i
national organisation or body, one should apply in the filste the rules con-
cerning the international responsibility of States rather tharterfiational organ-
isations. In this respect, this study very much agrees with Bi@wvho summa-
rised this problem as follows:

The literature tends to focus upon the existenaeobiof a distinct legal personality — an
international organization — and then to assumetti@terms of the constituent instru-
ment are not only relevant but represent a leggihme which third States must accept.
The appropriate analysis is to treat the orgaramatdr the joint agency of States) simply
as a part of the factual elements, which, uponyaisglmay lead to the responsibility of
the member States, or some of them, to a thirceS@um this view the applicable legal
category is that of State responsibility, and hetlaw of international organizatiofs.

The above approach will be especially pertinent in the case of aganis
tions such as ECCAA, which, although separate from its Mel@tates from an
international law point of view, has been so deeply integratedtive national
legal orders of the OECS Member States, that it has, from thatahtam per-
spective, become an organ of these States, as was explained om Se&2.2 of
Chapter 3.

Similarly, a clear distinction has to be made between the Beartl other
RASOs. In the latter case, it is the RASO Member States whidinagertaking
decisions, such as issuing or revoking a certificate, from a famgat of view,

188 Dan Sarooshi, 'International Organizations anteSR@sponsibility’, in: Responsibility of
international organizations: essays in memory ofé8i Brownlie ed. by Maurizio Ragazzi
(2013), p. 84; lan Brownlie, 'The responsibilifySiates for the acts of international
organizations', in: International Responsibilitday: Essays in the Memory of Oscar Schaghter
ed. by Maurizio Ragazzi (2005), p. 362.

189 Jean d'Aspremont, ‘Abuse of the Legal Personafityternational Organizations and the
Responsibility of Member States', IOLRR007), pp. 95-96; UN, 'DARIO commentary (2011)',
supranote 130, at p. 96.

0UN, 'DARIO commentary (2011)upranote 130, at 'General Commentary’, p.3.

7 Brownlie, supranote 168, at p. 360.
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although they may be assisted in this process, to a greatesardatent, by their
RASO.

Finally, the above discussion about ultimate State resphitysimder the
Chicago Convention should be separated from the question oluavpatallel
responsibility of a RASO under international law, an issue wisiatealt with in
Section 6.5.4.

6.5.3 RELEVANCE OF RASOs OVERSIGHT BY ITS MEMBER
STATES

As the involvement of international organisations in globalegoance increases
so do the calls for their increased accountability for actions. $rethise the term
accountabilityis necessarily broader than responsibility and liability. Leckad
Plith characterise it in the following way:

[A]lccountability generally refers not only to theljical process of ensuring that institu-
tions live up to their promises vis-a-vis its memBéates and other interested stakehold-
ers, but also to the responsibility to comply wagplicable duties and obligations, and to
accountability in other senses of the word, inalgdinoral accountability/?

In the context of this study the question of RASO oversigtitsoMember
States is particularly relevant. ICAO addresses this issue briefiis IRSOO
manual, where it is clarified that:

[Allthough the State may delegate specific safergrsight tasks and functions to an
RSOO ..., the State must still retain the minimwapability required to carry out its re-
sponsibilities under the Chicago Convention. Statest always be able to properly and
effectively monitor the safety oversight functiafelegated to the RSO®

The oversight issue, in the context of delegation of ANS piawj is also
raised by Van Antwerpen, who attaches important legal consequerites

In the event of an act or omission of ... privadisdr navigation service provider it turns
out that the State has failed to keep the appriprigulatory oversight or has failed to
verify the compliance of the air navigation servirevider to rules and regulations im-
posed by the State, this could trigger the ultingttge responsibility. At the same time, if
the State has met its obligations and has notdfadeperform audits or regulatory over-
sight, the act or omission ... should not trigget&responsibility’

Oversight of RASOs is very much linked with the principle dfmate
State responsibility, as States will generally want to eserai certain degree of
control over organisations upon which they confer civil aviatiafety related
competences. Especially when a RASO is exercising Chicago Convegitited
safety functions and duties on behalf of its member Statesattee may feel a
particular need to exercise a certain degree of oversight, given Stétestell

72| eckow and Plithsupranote 128, at p.226.
13 1CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.1.8.
174 \/an Antwerpensupranote 52 in Ch.1, at p. 165.
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responsibility under the Convention. As was pointed owt byrmer Chairman of
the EASA Management Board:

In the event of an accident in a State's territarpinister in that State cannot, for politi-
cal reasons, simply shrug off regulatory respoligibio EASA. At the very least the
Minister would need to demonstrate to his/her mubld Parliament that the State has
done what it can to monitor the effectiveness efalgency’”®

This study agrees that States need to exercise oversight BA3@ they
create. However, in this case one should not require the samedméitnersight
as in respect of a service provider, which should be subject tairie safety re-
quirements regardless of its organisational or corporate structureytere ac-
cordingly the level of oversight should also always be the same.

The level of RASO oversight required from its Member States dhatl
lead to the need to control in detail every aspect of the regiodgisbactions or
to the replication of expertise at national and regional levels,jsas/tuld effec-
tively defeat the very purpose of establishing regional safety bodies.

The proper approach should be rather to look at a State and itdisent
working on its behalf as a system which, taken together, dlgualrantee the lev-
el of safety oversight required by the Chicago Convention ansafety related
Annexes. Under this approach, oversight of a RASO could be oegalmysrely-
ing on mechanisms similar to those used by States to tdmérdunctioning of
national agencies. This includes regular reporting by a RASG atitvities, the
setting up of a supervisory or management board, and most intfyottenregu-
lar and ad hoc auditing of RASO operations, accounts anchadrative practic-
es!’®In this respect a distinction has to be made, between oviemsighdirection
or operational contrdi’’

As to the consequences - from an international law point of viefva- o
lack of proper oversight over a RASO, this study argues thatudh cases, the
eventual RASO Member States’ responsibility is not a questiated to the at-
tribution of actions, which stems from the underlying legal i@ahip between a
RASO and its Member States, but rather a matter of the reqiaedard of con-
duct which has to be assessed on a case by case basis in tloé &ijlthe rele-
vant facts and circumstances. By standard of conduct is meant hereethéé ov
effectiveness of the safety oversight system of the RASO Member Slasge.
overall effectiveness will also depend on the robustness of the givetisat the
Member States exercise over the RASO. For example, it will be nféoeldifor
a State to defend itself if an aviation accident resulted frenfiettt that it has not
notified ICAO of a difference with applicable international safety requinésne
because ‘its’ RASO did not have a system for identifying sifiéreinces, than in
a situation where an accident happened despite all the relevamenegpiis hav-
ing being complied with and effectively implemented.

75 Former Chairman of the EASA Management Boardetiiéw No 12', (2014).

178 For example in the EU, the EASA is subject to tagaudits by the European Court of Audi-
tors. See: Regulation (EU) No 216/2088pranote 81 in Ch.2, Article 60.

7 See in this respect also the commentary to DARKZexplains that from the perspective of
the law of international responsibility oversightm principle not to be identified with either di-
rection or control (UN, 'DARIO commentary (201kppranote 130, at p.38).
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As is the case with engaging international responsibility oAS®, this
study did not identify court cases related to engaging intenstiesponsibility
of States for the actions of their RASOs. In practice engagingrsspbnsibility
could be complicated due to the fact that a RASO acts as anragesgenting
multiple principals. Which State to engage may not be smobywhile engaging
more than one may not always be practical.

At the same time, liability cases involving questions o&twn safety and
oversight responsibilities are usually associated with accidetsesulting dam-
ages. Thus, while maintaining ultimate State responsibdiiygnportant from the
perspective of the improvement of the overall international system aficvi
safety, from the perspective of the victims of aviation accidents anddhdglies,
the more relevant are questions concerning civil liability of a RAB&er domes-
tic law and the duty to compensate damages. These issues are addr&ssed
tion 6.6.

6.5.4 PARALLEL RESPONSIBILITY OF RASOs VIS-A-VIS NON-
MEMBER STATES

Whilst the principle of ultimate State responsibility under @hicago Convention
answers the question concerning the consequences that the estaillisfima
RASO may have for its Member States, this principle does ngt éufplain the
question of a possible parallel responsibility of a RASGavigs the non-Member
States.

‘Although it may not frequently occur in practice, dual or even ipielat-
tribution of conduct [in international law] cannot be excludédand the juris-
prudence confirms thaf® In the specific aviation context, the ICAO Council
Resolution on non-national aircraft registration which was reviewmddnSection
6.3.1.1 also suggests that multiple attribution of condauigtossible not only in
situations involving States but also an international asgaion.

Although this study did not identify any case of a Stategryo engage in-
ternational responsibility of a RASO in respect to safety funcéongsaged un-
der the Chicago Convention, such possibility should therefarde completely
excluded. What conditions would need to be met, in order fdr sesponsibility
to be engaged?

First of all, as was pointed under Section 6.5, it is an kestield principle
of international law that the responsibility of an organisationtsaengaged only
if that organisation is vested with a separate legal personalifgr umternational
law*® Such international legal personality would be effective vis-a-vis- no
Member States only if they have explicitly or implicitly recoguisa RASO®!
Such international recognition ‘is implied when a State (or an gion) is
admitted as a member, when an agreement is entered into with goBtateor-
ganization), or when the State is invited to a session or a cocdet&n

178 |bid. at p.16.

179 For an overview of the international case law eheultiple attribution took place see:
Francesco Messineo, 'Multiple Attribution of ContluResearch Paper 11 (2012), The Research
Project on Shared Responsibility in Internationahl(SHARES) 2012), available at:
www.sharesproject.nl.

180UN, 'DARIO (2011)' supranote 129, Article 2(a).

181 Schermers and Blokkesupranote 73 in Ch.4, at p. 990.

182 |bid. at p. 1183.
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With regard to the above, this study found that most ofRA&Os are
regularly invited by ICAO to international symposia and confegenin addition
some of them, such as IAC or EASA, have either concluded numexkgng
arrangements with third-countries, or have been designated as adhagents
of their Member States under BASAs concluded with third count8eme of
them, such as EASA or ECCAA, have also been subject to ICBOAP audits,
which too is a sign of recognition in international relatitiis.

In addition, the present study found that third countries reseghe legal
effects that the currently operational Level 3 RASOs, that is/EASC and EC-
CAA, take on behalf of their Member States. In the case of IAC, tuwhtries
readily accept that this RASO acts on behalf of, for exampeRtlssian Federa-
tion in aviation accident investigatiotf§. Airlines certified by the ECCAA are
able to operate to third countries, meaning that the AOCs artficates of Air-
worthiness issued by this RASO are considered as valid undé&htbago Con-
vention!®®

The case of EASA is quite specific and one could argue that ithiace-
lationship of international agency that exists between this R&8DEU Member
States is globally recognised. This is because EASA actsState of Design’ for
one of the leading aircraft manufacturers in the world, namely Airbususiair-
craft can be found on registries of many countries around the Wbfltis means
that such third country ‘States of Registry’, readily accept Type Catefl issued
by EASA on behalf of EU Member Statd,and exchange with EASA infor-
mag[?glg which is necessary for ensuring the continuing airworthioéshe air-
craft.

The second element which would need to be established before engaging
international legal responsibility of a RASO is a breach of grnational legal
obligation incumbent on a RASO. In the case of RASOs’ intennaltiresponsi-
bility vis-a-vis the non-Member States, this means in pradtieeane would have
to demonstrate that a RASO is effectively bound by the pragsad the Chicago

1831CAO USOAP report on EASA (200&upranote 92 in Ch.4; ICAO USOAP report on OECS
(2007),supranote 248 in Ch.3.

184 See for example: Accident Investigation Board Nayy/Report concerning aviation accident
on the Cape Heer heliport, Svalbard, Norway, 30d&008 with MIL MI-8MT, RA-06152,
operated by SPARK+ AIRLINE LTD.', Report, SL 2018/§2013); National Transportation
Safety Committee of Indonesia, 'Aircraft Accidemvéstigation Report, Sukhoi Civil Aircraft
Company, Sukhoi RRJ-95B; 97004, Mount Salak, Was JRepublic of Indonesia, 9 May 2012',
KNKT.12.05.09.04, (2012); Ministry of InfrastruceiDevelopment Tanzania, 'Report on the
accident to Ilyushin IL-76TD aircraft registrati@R-IBR which occurred on 23 March 2005 in
lake Victoria near Mwanza, Tanzania', Civil air¢rafcident No. CAV/ACC/3/05.

185 |n 2006 the ECCAA has obtained Category 1 undef FAA IASA programme. This gave
to the ECCAA certified airlines the possibility flg to the US. In 2014 the LIAT international
airlines, an ECCAA certified operator incorporatedntigua and Barbuda was operating sched-
uled flights to Puerto Rico (US).

188 At the beginning of May 2014 Airbus aircraft wengerated by 398 operators coming from all
the regions of the world. For a detailed overview:sAirbus, 'Airbus for analysts'
<http://www.airbus.com/tools/airbusfor/analystséedessed 10 May 2014].

187 For a list of working arrangements between EAS@ mon-EU countries concerning the vali-
dation of EASA Type Certificates see: EASA, "Wokkifsrrangements'
<http://easa.europa.eu/document-library/workingsagements> [accessed 6 August 2014].

188 For obligations concerning interactions betwedatSof Design’ and ‘State of Registry’ see
Annex 8 to the Chicago Convention.
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Convention. Given the fact that RASOs cannot be partiesgdCimvention, the
existence of such an obligation would have to be demonstrateugkthimther
means.

Sarooshi argues that even in the relationship of an internatgescy
there is a ‘general presumption that an organization retains a jgiunsaisility
for any unlawful acts committed® although this study was not able to identify
other authorities which explicitly share this view.

Another way of making such a determination would be to arguestimag
provisions of the Chicago Convention, and more generallplfigation to pro-
vide effective safety oversight is an obligatenga omnesas was already demon-
strated by Huan{° This would mean that RASOs are bound by these obligations,
because as was stated by the ICJ:

[lnternational organizations are subjects of in&dional law and, as such, are bound by
any obligation incumbent upon them under geneiakraf international law, under their
constitutions or under international agreementstizh they are parties’*

The above argument is especially relevant in case of RASOs enjoying
Level 3 delegations, which are expected to carry out their safetyidng in
compliance with Chicago Convention and its Annexes. Thealtidin to respect
the Chicago Convention and its Annexes has been for example tixgliated in
the EASA Basic Regulatioti? Similarly ICAO, when auditing RASOs, takes the
Chicago Convention and its Annexes as reference standards,maudsethe RA-
SOs, as agents of States, to be compliant with relevant mnosisf these instru-
ments'®

Finally, some third countries, such as the US, Canada or Brazi,reav
ognised, on the basis of BASAs, that RASOs, such as EASAC, can carry out
Chicago Convention related safety functions on behalf of their MerShates,
meaning that they have recognised such RASOs as authorised ageheir
Member States. Under these BASAs bilateral partners of RASO Membes Stat
expect these regional organisations to carry out the relevant §afetions in
compliance with the SARPs, and thus to be bound by them.

The proposition made in this section, namely the recogritiansome of
the RASOs could be bound by the provisions of the Chicagwédion, can of
course be controversial. However, this study would not be atenplithout con-
sidering this issue, even if on a preliminary basis. Level 3 RAB(articular
have both the legal capacity, being an international legal peasa operational
competences such as safety certification, which can be dischargegentgli
Outright rejection of the possibility of holding such RASf@sponsible for their
acts, which at the end of the day create binding effects undehit&gd Conven-
tion, could effectively amount to putting these organisationa legal vacuum,

18 sarooshisupranote 19 in Ch.2, at p.51.

1% Huang,supranote 29 in Ch.1, at p. 231.

191 |nterpretation of the Agreement of 25 March 18&tween WHO and Egypt, Advisory
Opinion', in: [1980] ICJ Reports 73, (1CJ,1980). B9-90).

192 Regulation (EU) No 216/2008upranote 81 in Ch.2, at Preamble clause No 7, Ar@6leL),
and Article 27.

1931CAO USOAP report on EASA (2008upranote 92 in Ch.4; ICAO USOAP report on OECS
(2007),supranote 248 in Ch.3.
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especially if there is also no mechanism allowing individualsnigage RASOS’
non-contractual liability.

The possibility of holding an organisation responsibleiaslé¢ for its ac-
tions generally contributes to this organisation exercisioge due diligence, or
better duty of care in the performance of its functions. This woalcelevant es-
pecially in cases where a State has delegated the exercise of alt of itrosafe-
ty functions to a RASO and has to rely to a very large exteatioh an organisa-
tion for demonstrating compliance with the Chicago ConventidritarAnnexes.

At the same time, it is not expected that the questiontefrnational re-
sponsibility of a RASO would readily arise in front of intefoaal courts or tri-
bunals. In the history of the Chicago Convention, there haba®st a single case
heard by international judicial bodies and related to breach of atignal obliga-
tions directly involving State safety oversight responsiedi®* Also, ‘as in the
case of international claims against States, claims against intealatiganiza-
tions can be brought as international claims only when the teaadies have
been exhausted? This means bringing the claim first before the competent or-
gan of the organisation or ‘before arbitral tribunals, national samrradministra-
tive bodies when the international organization has accepted thgietame to
examine claims™®®

In this respect, the question of civil liability of RASOs, ehniis the sub-
ject matter of the next section, is probably of greater practical relevan

6.6 CIVIL LIABILITY OF RASOs FOR NEGLIGENT SAFETY
OVERSIGHT UNDER DOMESTIC LAW

6.6.1 INTRODUCTION

Liability of regulators and supervisors for non-contractual damagasapic of
recurrent debate in lat¥’ As pointed out by Gisen and Bell, this can in part be
attributed to the fact that modern societies can increasingly be chraedtas
service-providing societies, with greater focus on the citizen as aroensand
the emergence of supervision as a service offered by a State to fretetétests
of the general publit®

The other reason highlighted in academic writings is the allegeet-
gence of theeompensation culturevhere victims may be seeking compensation

194 The shooting down of the Malaysian Airlines aifgrlight MH17, in July 2014 could change
that however, if the accident investigation (ongadth the moment of writing this study) would
reveal serious deficiencies in the safety managesystem of the ANSP which was responsible,
on behalf of the Ukrainian State, for taking demisi related to the management of the airspace in
which the shooting down took place.

19 Schermers and Blokkesupranote 73 in Ch.4, at p. 1192.

1% YN, 'DARIO commentary (2011)%upranote 130, at pp.72-74.

7 For a good overview see: Mads Andenas, Duncagfi@ie, and John Bell, Tort Liability of
Public Authorities in Comparative Perspective, @0@herie Booth QC and Dan Squires, The
Negligence Liability of Public Authorities, (2006).

%8 |yo Gisen, 'Regulating regulators through liagilthe case for applying normal tort rules to
supervisors', Utrecht Law Revie®/(2006), p. 8; John Bell, ‘Governmental Liabilisgme
comparative reflections', InDret,(2006), p. 3.
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not only from the primaryortfeasor but also from othedeep pocketancluding
the Statd?®

Regardless of the policy discussions, the fact is that courtsniseotpe
possibility of holding regulators liable for damages stemrfrioign their negligent
actions. An overview of case law from EU Member States showstbhtliabil-
ity can be established in cases involving areas as diverse as: damagesgau
police, fire-fighting brigades, unsafe road infrastructure, food safietiyorities,
motor vehicle inspections, and financial regulafith.

The above is also true in respect to aviation safety regulatadtheugh,
fortunately, the cases involving liability of aviation safety ragnis and supervi-
sors are not numerous. However, the available, aviation relatedlagasemes
mainly from the common law jurisdictions, so it is not certdithe civil law
countries would adopt a similar approach.

6.6.2 NON-CONTRACTUAL LIABILITY OF CIVIL AVIATION
SAFETY REGULATORS: REVIEW OF CASE LAW 2%

The analysis of the available case law, which, as underlined atmwes mainly
from the common law jurisdictions, allows the conclusiobéaeached that gen-
erally two conditions need to be demonstrated by a plaintiffderato establish
civil liability involving an aviation safety regulator, thist a breach of a duty of
care, and damages resulting from the bré&ch.

In the reviewed cases the courts recognised that aviation safelgtoegu
owe a duty of care to the general public, including individutihaipassengers:

- In Perrett v. Collins,the claimant was injured as a result of an airworthiness
problem which was not detected by an inspector acting on behdilé ajK
Civil Aviation Authority. The court found that the defendaatged a duty of
care to the claimant:

An injured passenger’s sole remedy may be agdiespérson who has certified the air-
craft to fly. The denial of a duty of care owedduch a person in relation to the safety of
the aircraft towards those who may suffer persamjaties, whether as passengers in the
aircraft or upon ground, would leave a gap in twe of tort (Lord Justice Hobhousze(}?

19 Gisen, 'Regulating regulatorsypranote 198, at p. 13.

20 cees C. van Dam, 'Aansprakelijkheid van Toezialnleos, Een analyse van de
aansprakelijkheidsrisico’s voor toezichthouders eveginadequaat handhavingstoezicht en enige
aanbevelingen voor toekomstig beleid’, Text pritgan English, (British Institute of International
and Comparative Law, 2006), <www.wodc.nl/onderzdekabase/aansprakelijkheid-van-
toezichthouders-met-publieke-taken.aspx#publicagiegens> [accessed 7 August 2014].

291 For further commentary on some of these casesleha:Korzeniowski, 'Liability of Aviation
Regulators: Are the floodgates opening?', A8KY (2000), pp. 31-34.

292 More generally, in the EU case law it was esthblisthat when an action for damages against
an act of EU institution is brought to the CJELg diements that have to be demonstrated are a
wrongful or illegal act, damage, and causation.sEhelements can be considered as general prin-
ciples of tort liability in EU Member States; s&@ase C-4/69, Liitticke v. Commission’, in: [1971]
ECR 1-325, (CJEU,1969), (p. 337).

203'perrett v Collins', in: [1998] 2 Lloyd's LR 256.259).
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- Similarly in Swanson v. Canadavhich involved negligent safety oversight
and lack of enforcement action in respect of a small airline which suffered an
accident involving passenger casualties, the Federal Court of Appeéahaf
da stated that:

The Aeronautics Act [RSC 1985, ¢ A-2 (Canada)] pihe] Regulations made thereunder
if not explicitly imposing a duty of care of thergeral public, at least do so by implication
in that this is the very reason for their existerithe flying public has no protection
against avaricious airlines, irresponsible or impagely trained pilots, and defective air-
craft if not [for] the Department of Transport amaist rely on it for enforcement of the
law and regulations in the interest of public safé&t

And thereafter

Transport Canada’s failure to take any meaningkpsto correct the explosive situation
which it knew existed at Wapiti amounted to a bheafthe duty of care it owed the pas-
sengers®

- Finally in another UK casd?hilcox v. The Civil Aviation Authorityord Jus-
tice Millet argues as follows:

It is clear to my mind that the risk which the stigeof the legislation is designed to pre-
vent is the risk that the owner or operator of iacraft will fly the aircraft even when it is
unfit to fly; and that the persons for whose protecthe scheme has been established are
the passengers, cargo owners and other membehg glublic likely to be harmed if an
unfit aircraft is allowed to fly*®

As far as the breach of the duty of care is concernedtéimelard of con-
ductrequired by the courts in the abovementioned cases was negligence:

In Perrett v. Collinsthe court found that the duty of care was exercised negli-
gently which resulted in liability for damages:

Lord Justice Hobhouse stated:

[A]ln inspector exercising reasonable care wouldhate certified that the aircraft was in
an airworthy condition.

Similarly Lord Justice Bruxton observed that:
A person who has the misfortune to suffer theseseguences (death or injury) should

surely be able to look to the organisation thatdeasified the plane as fit to fly, and that
exists in order to enable the plane to fly, if tbaitification was made negligently.

204'sanson et al v The Queen in right of Canada[1891] 80 DLR (4) 741, (Federal Court of
Appeal of Canada, (p. 750). For a more generahoentary on this case see: Ewa M. Swiecicki,
‘Liability of the Canadian Government for the Ngglit Enforcement of Aviation Safety
Legislation', AASL XVIII/I (1993), pp. 275-308.

25'svanson v Canadaypranote 204, at pp. 756-757.

20825 May 1995 (unreported). Quote following ‘Perretollins’, atsupranote 203.
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Finally Lord Justice Swinton Thomas concluded:

[A] member of the public would expect that a persdio is appointed to carry out these
funzcoti70ns of inspecting aircraft and issuing pesmitould exercise reasonable care in doing
so.

- Similarly, in Swanson v. Canagd#he court found that an agency charged with
the regulation of the safety of commercial airlines was liable foligesdly
permitting an airline to continue unsafe practices. The agency haediss
warnings to the airline in question but failed to take amih&r enforcement
proceedings to require compliance with safety standards. In the wibthe
court:

Transport Canada officials negligently performed jib they were hired to do; they did
not achieve the reasonable standard of safety étispe and enforcement which the law
requires of professional persons similarly situatedvas not reasonable to accept empty
promises to improve where no improvement was fortfing. It is incomprehensible that
a professional inspector of reasonable competemtaldll would choose not to intervene
in a situation which one of his own senior stafgicted was virtually certain to produce
a fatal accidenf®®

A different approach seems to exist in the US, where the FAA mjay en
immunity from claims under the so called discretionary function miae of the
Federal Tort Claims AZ® Two cases are of relevance hedeited States v. Varig
Airlines, and United States v. United Scottish Insurance Compatnych were
considered jointly by the US Supreme CduftThe circumstances of the cases
were very similar, and involved aspects related to airworthiceggication of
aircraft. In both cases, following appeals, the lower instance doums that the
US government, acting through the FAA, was liable for negligesttifying the
design of an aircraft or its modification.

Both of the above cases were ultimately referred to the US Supreme
Court which reversed the decisions on the basis of statutory exceyich ex-
cludes from the scope of the Federal Tort Claims Act:

[Alny claim based upon ... the exercise or perforneaocthe failure to exercise or per-
form a discretionary function or duty on the pafrtadfederal a%;lrllcy or an employee of

the Government, whether or not the discretion imedlbe abused.

The US Supreme Court came to the conclusion that:

207 'perrett v Collins'supranote 203.

208'gwanson v Canadatpranote 204, at pp. 756-757.

209 Federal Tort Claims Act, Title 28 of USC, Part Raragraph 2680(A).

210ys Supreme Court, United States v. S.A. Empreséaimo Aerea Rio Grandense (Varig Air-
lines) et al., Certiorari to the United States GafiAppeals for the Ninth Circuit, No. 82-1349.
Together with No. 82-1350, United States v. UnBedttish Insurance Co. et al., also on certiorari
to the same court; 467 US 797 (1984), 19 June,.1984

211 Federal Tort Claims Acsupranote 209.
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The FAA's implementation of a mechanism for comm@review is plainly discretionary
activity of the ‘nature and quality’ protected bg8D(a). Judicial intervention, through
private tort suits, in the FAA's decision to utia ‘spot-checking’ program as the best
way to accommodate the goal of air transportatafetg and the reality of finite agency
resources would require the courts to ‘second-gmbes?olitical, social, and economic
judgments of an agency exercising its regulatory:lfmm.2 2

No other circumstances of the case were analysed by the US Supreme

Couirt.

6.6.3 REVIEW OF CASE LAW: CONCLUSIONS

All of the above cases were considered in a domestic, commooolatext. In
addition, in all these cases, both the claimant and the detemaidrihe same na-
tionality.

With the exception of the cases of US origin, where the US SupCeomt
has excluded FAA responsibility for negligent certification of aircrafivaithi-
ness on the basis of a statutory exemption, all of the othes casognise the pos-
sibility of holding aviation regulators liable for damages.

In particular, the cases cited are unanimous in recognisinghthatvia-
tion regulators owe duty of careowards the travelling public, and seftgligence
as a threshold beyond which the regulator may be held liable.

6.6.4 APPLICATION OF TORT LIABILITY PRINCIPLES TO RASOs

There is at present no international instrument which would hasentimee domes-
tic civil liability regimes of States in respect to damage causeddhrthe con-
duct of civil aviation safety regulatory and oversight taskshSastruments exist
for example as regards the carriage of passengers and cargo®fydainage
caused by aircraft to third parti€$,or, going beyond aviation, the launching of
objects into outer spaé&’

In view of the above, the possibility to engage civil ligpibf a regional
aviation safety body would depend on the provisions of h8@® founding doc-
ument and relevant national law, and in the first place on theniioogof sepa-
rate legal personality of such a body under domestic law. Herettiaiasi is
slightly clearer than in the case of international legal personaltythis study
found that the domestic legal personality is usually expligityided for in the
RASO founding documents (see Table VIII in Section 6.5.1 above).

212ys Supreme Coursupranote 210, at Section IV.

213'Convention for the Unification of Certain Rules fnternational Carriage by Air', Montreal, 28
May 1999.

24'Convention on Compensation for Damage Causediioyaft to Third Parties', Montreal, 2
May 2009, (not yet in force).

215'Oyter Space Treatgupranote 110.
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6.6.4.1 RECOGNITION OF RASO LEGAL PERSONALITY IN
DOMESTIC PROCEEDINGS

In the case of RASOs, that is organisations established drasigeof internation-

al agreements or supranational law, in nine out of ten casesdsttite legal in-
struments concerned explicitly recognise the domestic legal persootlihe
organisations including their right to be a party to legateedings or tsue and
be sued*® Of course such recognition is granted only for the purpose of diemes
proceedings in the territories of the Member States of the organisatiomay be
conditional upon incorporation of the agreement into the natiegal bystem’

Amerasinghe argues that even when the constituent document atoes n
provide for domestic legal personality, Member States of the isajaom are un-
der an obligation to grant it based on the principle of good.faitBimilarly
Blokker and Schermers point out that national courts usuallyriseeason to
deny the legal personality of organizations in which their owateSpartici-
pates.?*® This would mean that even when domestic legal personalityRé&S0O
is not explicitly envisaged under its founding documenshibuld not prevent
Member States from recognising such personality if needed.

As far as third countries are concerned, the recognition of a legahpérs
ity of a RASO is not certain but also not entirely excludedn&&tates, such as
Switzerland, may recognise legal personality of an organisation intérnal le-
gal system on the basis of the fact that the organisatiomteasational legal per-
sonality?® Others, such as the UK, may recognise the personality of an interna
tional organisation of which they are not members if executigansr of their
government have had previous dealings with the organisatioris tlzdteady rec-
ognised it, or if the organisation has personality in one arenof the foreign
States that are its membéts.

6.6.4.2 JURISDICTIONAL IMMUNITY OF RASOs IN DOMESTIC
PROCEEDINGS

The question of immunity from jurisdiction may also hawebe considered. In
nine out of ten cases studied, RASO constituent documentsrcpni@isions on
privileges and immunities although the scope of these rigiiss/considerably.
Some of the agreements explicitly provide for almost complete iitynu
of a RASO from legal proceedings. This is the case for ECCAA arehiploy-
ees, which are immune from ‘legal process with respect to acts perfoynieehi

218 For EASA see: Regulation (EU) No 216/2088pranote 81 in Ch.2, Article 28(2); For IAC
see: '|IAC Statute§upranote 107 in Ch.3, Article 6; For BAGASOO see: 'BAROO
Agreement'supranote 128 in Ch.3, Article 2(3); For CASSOA see:SFOA Protocolsupra
note 150 in Ch.3, Article 3(3); For AAMAC see: 'AANC Treaty',supranote 62 in Ch.3, Article
7(2); For PASO see: 'PICASSSUpranote 81 in Ch.3, Article 4.3; For ECCAA see: 'ECELA
Agreement'supranote 226 in Ch.3, Article 5; For CASSOS see: CASZ@reementsupranote
141, Article V; For EUROCONTROL see Articles 34-856 'EUROCONTROL consolidated
Convention (1997)supranote 145.

217 Amerasinghesupranote 127, at p. 70.

218 pid. at p. 76.

219 5chermers and Blokkesupranote 73 in Ch.4, at p. 1023.

220 Amerasinghesupranote 127, at p. 71.

221 |bid. at p. 75.
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in their official capacity except when such immunity is waivedthy [EC-
CAA].’ 2 Other agreements may simply require RASO Member States to accord
to the organisation and its personnel privileges and imiesrals may be neces-
sary for the fulfilment of their objectives and the exercise of faeictions, which

is the case for BAGASO&;? BAGAIA, **and CASSOS”

In the case of a RASO established under the aegis of a REIOyilsgas
and immunities may derive from the REIO founding treaty, as inctise for
EASA**and CASSOA?

Finally special protocols may be attached to a RASO foundirepagmt
specifying in detail the immunities and privileges grantedclvlis the case for
AAMAC. “?®8

A number of RASO founding documents also envisage conclusion
headquarters or host-State agreements where further privileges and tiesnuni
may be granted, as is the case for instance with BAGASOO, BAGMMAC,
and CASSOS.

Some RASOs, such as IAC or ECCAA, have concluded headquarters
agreements, which contain privileges and immunities, althcuglednclusion of
such a%reements is not explicitly envisaged in the foundilegrdents of these
RASOs*?

A review of the recent practice of domestic courts’ cases concerning im-
munity of international organisations, demonstrates that genealigs are not
willing to uphold immunity of organisations in absence afear treaty provision
in this respect®®

In addition, at least in Europe, before upholding immuoityn interna-
tional organisation the courts will normally check if the orgaiios has provided
for an alternative mechanism which ensures an aggravated indigidgak to an
effective remedy. Where this is not the case, some courts may tedday an
international organisation the right to immunity if grantingould put its State in
breach of the constitution or international law obligations relatechuman
rights !

In view of the above it is important to verify to what extdrd RASOs
provide individuals with effective means for reviewing and satigf{their even-
tual claims. The results of this review are presented in the folipsention.

222'ECCAA Agreement'supranote 226 in Ch.3, Article 25(7).

22 BAGASOO Agreementsupranote 128 in Ch.3, Article 7(2).

224 BAGAIA Agreement supranote 179 in Ch.3, Article 15(2).

225 CASSOS Agreemensupranote 141, Article XVI(1).

226 Regulation (EU) No 216/2008upranote 81 in Ch.2, Article 30.

221 CASSOA Protocolsupranote 150 in Ch.3, Article 17.

228:AAMAC Treaty', supranote 62 in Ch.3, at 'Protocole annexé au Trai8tiant les AAMAC',
229'Cornamenne mexay [IpaButensctBoM Poccuiickoit denepanyu 1 MexrocyapcTBEHHBIM
AsunannonHsiM KoMuTeToM 00 yCinoBusIX ero npeObiBaHusl Ha Tepputopun Poccuiickoit
Deneparuu (Agreement between the Government of the Russderfation and the Interstate
Aviation Committee on the conditions of its staytlie Russian Federation) ', Moscow, 20 October
1995, on file with the author; 'Agreement betwden Government of Antigua and Barbuda and
the Eastern Caribbean Civil Aviation Authority rediag the Headquarters of the Authority', St.
John's, 15 April 2008, on file with the author.

230 Cedric Ryngaert, 'The Immunity of Internationab@mizations Before Domestic Courts:
Recent Trends', IOLR, (2010), p. 124.

231 |bid. pp. 132-144.
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6.6.4.3 TORT LIABILITY PROVISIONS IN RASO FOUNDING
DOCUMENTS

As far as tort liability is concerned, only a limited number ofS®Afounding
documents contain any provisions dealing explicitly with thésie. This limited
treatment of tort liability in founding documents is a generabdtfen internation-

al organisation$® Of the ten RASO agreements studied only three contain liabil-
ity provisions®*® This is the case for EASA, EUROCONTROL and AAMAC.
These three organisations have very similar principles applicattiert*

(1) The contractual liability is governed by the law applicable &dbntract
in question;

(2) In the case of non-contractual liability, the organization shal§cicord-
ance with the general principles common to the laws of the Membe
States, make good any damage caused by its services or eg#sts in
the performance of their duties (EASA, AAMAC); or, make reparation fo
damage caused by the negligence of its organs, or of its semahis
scope of their employment, in so far as that damage can be atrifout
them (EUROCONTROL).

The case of PASO is also worth mentioning. This organisatidy assists
its Member States in the performance of safety oversight duties. P&Bertors,
when performing their tasks are treated as inspectors of the Membex &tate
cerned (Level 1 delegation). Accordingly, while the PASO foundingeagent
does not contain liability provisions, it obliges the Men States to ‘indemnify
inspectors from any pertinent legal suit arising out of the appreg@tormance
of their duties®*°

What is therefore clear from the above analysis is that RASO fagndin
documents do not follow a particular pattern as far as civil liglplibvisions are
concerned. European States seem to accord greater importance to etatityub
this can be partly attributed to the fact that both EASA and ECBRTROL
have operational and executive functions - that is provision & AiNhe case of
EUROCONTROL, and certification of aircraft in case of EASA - theligegt
exercise of which may result in damages to the general public. AREAS trea-
ty is an exception as far as other parts of the world are concernétywbatlarge-
ly inspired by the EASA Basic Regulatiéft.

This study proposes that, from a policy point of view, tteatment of
RASOs regarding civil liability should chiefly depend on thpet of delegations
and competences they have been granted by States. This means that:

232 Klabbers supranote 73 in Ch.4, at p. 272.

233 addition the Minsk Agreement, which establisties|AC, contains provisions on the liabil-
ity of the States — Contracting Parties to thisegnent (‘Minsk Agreemensupranote 105 in
Ch.3, Article 16).

234 For EUROCONTROL see: 'EUROCONTROL consolidated ¥@ortion (1997)'supranote

145, Article 28; For EASA see: Regulation (EU) NI62008 supranote 81 in Ch.2, Article 31;
For AAMAC see: 'AAMAC Treaty'supranote 62 in Ch.3, Article 8.

235'p|CASST' supranote 81 in Ch.3, Article 8(3).

238 A former EASA rulemaking director was advising tl&@MAC States on the drafting of the
AAMAC Treaty.
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- In case of ‘Level 1’ delegations - authorisation of individuapatdors on-

ly - the approach taken by PASO seems to be reasonable. Given that in

such cases the regional inspectors act under the control and in theham
the national authority and execute national law, there would tihe i
grounds for holding a RASO liable for their actions. In such ¢casgsm-
nification by the Member States of regional inspectors shouldffieiexot
should they be found liable by national courts. ‘Level 1' RA&Sshould
therefore require that an indemnification clause is included in thecservi
contracts and ensure that insurance policies of the national agthdotti
which they work, if used, also cover their inspectors;

- The situation is different with Level 2 delegations - where #réopmance
of technical work is delegated to a RASO - and especially Levelegalel
tions - where a regional authority also takes legally binding idesisin
Level 2, but especially in Level 3 delegations, the treatment affdled
RASOs should not be significantly different to the one applie to na-
tional aviation authorities. This is because in both cases tIBORAIl be
conducting — within the scope of delegation — actual tasks of safety
sight, including certifications, inspections etc.

In the EU, during the discussions on the establishment oRAE#®re had
also been no doubt about the necessity of a liability regimerisure that EASA,
including its staff, would be liable for its own wrongdoing¥ The legal experts
who studied the various options for the setting up of EAB#eoved that the need
for such a liability regime would be justified on the grounds tBASA would
have rulemaking and certification competerféés.

The possibility of a liability action encourages regulators anérsigors
to exercise their operational tasks diligently and with care, meahaighe risk
of damage to be caused by the supervised or regulated entdies i®duced. In
addition, if a public body has been given regulatory taskbpitld perform them
properly and if it fails to do so and this results in damatlpese should be a pos-
sibility to hold it liable, just as any other person wobé&lheld accountable for an
improper performance.

The availability of appropriate mechanisms allowing individualglaim

damages from a RASO in case of non-contractual liability becomes particularl

important in the case of RASOs which enjoy Level 3 delegat®ien that, to a
large extent, such RASOs will be acting as agents of Statker time Chicago
Convention, a liability mechanism may in practice be the ordy o recover
damages from a RASO that it may have caused as a result of phtergdigent
performance of its regulatory functions.

Where the possibility of holding a RASO liable for negligengrsight is
envisaged, or at least not excluded, the regional body can arrangeirisugance
policy or other scheme covering such potential liability expoStire.

237 Report on the Work of the Expert Group on Legsiits (AER/98/17)supranote 20 in Ch.4,
at p. 11.

238 |bid.

239 the EU the liability exposure of EASA for naggt safety oversight or certification work is
entirely covered by the EU budget; see: EASA, '@pirof the EASA Management Board on the
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6.7 ASSESSING THE NEED FOR AN AMENDMENT OF THE
CHICAGO CONVENTION

The emergence of RASOs, especially those with Level 3 competenukbsatsm
trigger questions as to the eventual need to amend the Chicagen@on in or-
der to clearly enable these organisations to exercise safety relateeteoogs in
their own name, and thus to take full responsibility, fréma international law
point of view, for the work they are doing.

While this study does not believe that there would be, at gresdficient
interest amongst the ICAO Member States in opening a discussithis subject,
should such a debate be launched in the future, two mairbitissi could be
further explored.

The first option could be a limited amendment of the Chicagwvention,
altering the scope of its current Article 83bis in a way tonali@nsfer of safety
functions not only to other States but also to internatiorganisations.

Another option would be through the inclusion of the soedaREIO
clause which provides for the possibility of adherence to an inteynatitreaty of
a REIO, such as the African RECs or the £U.

The consequence of adding a REIO clause to the Chicago Comventio
would be the recognition by all ICAO Member States of the pdisgibf trans-
ferring certain competences from States to a REIO. This would, dertagese
the direction of attribution of conduct from the perspective of thedgioi Con-
vention. Such a situation exists, for example, in the contéXolid Trade Organ-
isation (WTO), in which the EU participates as a REIO, and wheradtons of
EU Member States implementing EU law and constitutibgeach of WTO obli-
gations are attributed to the EU in the WTO dispute settlepreness* At the
same time, adding a REIO clause to the Chicago Conventiold woticover the
RASOs which are established outside of a REIO framework, sedhiton also
has its shortcomings.

This study recognises of course that the actual need for an er@endf
the Chicago Convention, putting aside the political williesg of the States to
actually do that, could be a point of moot. On the one haedpiinciple of ulti-
mate responsibility for safety oversight may discourage States fraifligising
‘Level 3' RASOs which ‘provide the best dividend in terms ofadincy and the
effective use of resource¥? On the other hand, States could take less interest in
aviation safety, if they were to be allowed to release themselvesuitonmate
responsibility andhide behind a regional body — which is why ICAO puts so
much emphasis on individual State responsibility it ismal on RSO0%?

2010 Annual Accounts, Annex 1, Non-contractualiliaes', (EASA Management Board Decision
07-2011, 2011).

240 For example by 2011, EU had acceded to over Edriational treaties by virtue of a REIO
clause. See: CEPS, 'Upgrading the EU's role asaBAatior: Institutions, Law and the
Restructuring of European Diplomacy', (2011), .p. 5

241 Jose Manuel Cortés Martin, 'European ExceptiomaiiisInternational Law? The European
Union and the System of International Responsyilih: Responsibility of international
organizations: essays in memeory of Sir lan Brosyelil. by Maurizio Ragazzi (2013), pp. 194-
195.

2421CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.

243 |bid. at Paragraph 4.1.35.
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In view of the above - should an amendment to the Chicago Camvduet
seriously considered - a reasonable compromise to reflect the most far reaching
delegations to RASOs would probably be not to release Statesesponsibility,
but rather to clearly establish in the Chicago Convention a prnoigbint and
several responsibilitpf a RASO and its Member States. There are precedents for
using such solutions in international treaties. This iscdse for example under
the ‘Treaty on Principles Governing the Activities of StatehénExploration and
Use of Outer Space, including Moon and Other Celestial BStftésiother solu-
tion could be to establish a subsidiary responsibility efRIASO Member States,
which is a solution used under Article Xl of the ‘Operatingéegnent on the In-
ternational Maritime Satellite Organization (INMARSAT}®

6.8 GENERAL CONCLUSIONS

The success of the GASON proposed in Chapter 2, measured by moiigesffect
and uniform implementation of ICAO SARPs and efficiencies in texfrike use

of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form GASON's building blocks are apjataly em-
powered to exercise civil aviation safety functions and dutiedereiin behalf of
their Member States or in RASOs own name. In this respect the @éarityn-
cepts, limitations, conditions and consequences of attribatidgdelegating safe-

ty functions to RASOs is of fundamental importance for the féigiof the
GASON.

This chapter has therefore, first of all, clarified and systematisedeh-
eral principles concerning the attribution and delegation of civdtiawn safety
functions, both in domestic and international law context. SHgaihhas verified
to what extent the Chicago Convention and its safety relateéx&snestablish
limitations or conditions concerning the attribution and daieg of such func-
tions. Finally this chapter has analysed the consequencekealedtablishment of
RASOs can have for States and the regional body itself from theepgvspof
their international responsibility and liability under domesig. |

In this respect the following conclusions have been reached:

While a State has numerous safety related responsibilitiesr timel Chi-
cago Convention and its Annexes, it does not necessarily hadisctoarge all
these responsibilities through governmental departments. Tadechhas identi-
fied numerous examples of Chicago Convention related respofesbitieing
exercised through non-governmental entities, including sub-comsactot-for-
profit associations, approved organisations, individual desgnand even, as in
the case of Austria, aviation authorities established in a formiwfitad liability
company.

2% see in particular the last sentence of Article¥ihat treaty gupranote 110), which provides
that: ‘When activities are carried out in outeragancluding the moon and other celestial bodies,
by an international organization, responsibility foampliance with this Treaty shall be borne both
by the international organization and by the StR@dies to the Treaty participating in such organ-
ization.’

245 Operating Agreement on the International Maritiaellite Organization (INMARSAT)',
London, 3 September 1976, 15 ILM 233.
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In accordance with therinciple of legality the competence of a non-
governmental entity to exercise civil aviation regulatory or oversagks has to
be clearly identified, or in other woradtributedto such entity by law. In addi-
tion, given that delegation cannot be presumed, a nationbheigtion authority
can delegate to other entities the exercise of tasks which havatirgmirted to it
only on the basis of a clear statutory authorisation. Finatigyviaw of the Chica-
go Convention and its safety related Annexes has demonstrated that:

(1) Although there is no consistency in the way the different forrioulatre-
garding aviation authorities are used in the Annexes, the vastitynajb
the ICAO SARPs use broad formulations which refer ftateand/or to
an authority in a generic sense without specifying that it has to ba-a n
tional authority;

(2) In the rare cases where an ICAO Annex uses the national the rele-
vant State and ICAO practice demonstrates that this term is aghially
preted as covering also RASO type authorities;

(3) Many of the ICAO Annexes explicitly envisage that a State has lagaob
tion to designate an authority, which is to discharge ohdtwlf relevant
safety related responsibilities, or provide services necessary for interna-
tional air navigation.

In 2014 there were only two ICAO Annexes, that is No 13 andlB,
which explicitly refer to RASOs, although only Annex 19 actuatintains Stand-
ards and Recommended Practices in this respect. Analysis of the rqlesnt
sions of these two Annexes revealed that ICAO is still strmggbomewhat with
accepting that a RASO could completely replace a national avatibority.

Based on the above, it was concluded that ICAO should ensure that
SARPs more clearly reflect that it is perfectly acceptable for a Stalisdarge
its safety related obligations under Annex 13 or any other safety rélaiek to
the Chicago Convention by relying in part or even entirely oAS®type body,
as long as the State can demonstrate that the relevant SARPs areebffant
plemented.

Similar to the domestic law context, from the perspective of interratio
law, the competence of an international organisation to act isrged by the
principle of attribution, or speciality There is however today ‘considerable lack
of clarity and consistent usage in the conceptual labels usexbtolik different
types of conferrals by States of powers on international organigatién

Nevertheless, having reviewed and analysed the provisions of RASO
founding documents, relevant ICAO documentation, State andaiiteral courts
practice, as well as academic writings, this chapter came to theifalaanclu-
sions:

(1) From the international law point of view, nothing today prevenState
from delegating the exercise of its State safety functions, asageds
under the Chicago Convention and its Annexes, to a RASO. Haowev
given the fact thatle lege lataonly States can be parties to the Chicago

246 sarooshisupranote 19 in Ch.2, pp. 28-31.
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Convention, such delegation does not relieve a State @limate re-
sponsibilityof compliance. Even when States establish Level 3 RASOs,
as was proposed under Chapter 5, the transfer of responsibitycin
cases takes place onfyter se not vis-a-vis other ICAO Member States.

(2) Furthermore, three general types of delegations of powers to RASOs were
distinguished: agency relationships, delegations properransférs. Alt-
hough this typology corresponds to the general theory of cordfesfal
powers on international organisations as proposed by Sardosas also
adapted in order to take into account the specificities of tkenational
aviation law context:

(a) An agency relationshipccurs, when States use Level 3 delegations in
respect to functions for which they are responsible under the Chicago
Convention. In such cases a RASO will be exercising such fusctio
on behalf of the State concerned, meaning that it can changétts rig
and obligations under international law;

(b) Delegation properoccurs when States give to a RASO functions
which are not created by the Chicago Convention. In such case we can
in fact speak about an attribution of a competence which a RABO wi
be carrying out in its own name. An example of such a delegation
would be the establishment of a regional inspection scheme tke th
EASA standardisation programme which was presented in Chapter 4;

(c) Transfer of responsibilitiesesults in releasing a State from an obliga-
tion of compliance. Today transfers are envisaged only under Article
83bis of the Chicago Convention. Given the fact that RASOs tanno
be parties to the Convention, Article 83bis transfers are in prencipl
possible only between States. This study has identifiedesta, but
very limited, possibility of a RASO concluding Article 83lagree-
ments in the case when it would be designated as common mak regi
tering authority under Article 77 of the Chicago Convention dgalin
with aircraft of international operating agencies.

When it comes to potential responsibility of RASOs undérirational
law, the basic premise stemming from case law of the ICJ and theiprevof
DARIO is that such responsibility can be engaged only in respdélsbse RASOs
which have a recognised separate international legal personality.chidyider
concluded that, as few RASO founding agreements explicitly prdeidg, the
existence of such a separate legal personality has to be asseaseaserby case
basis.

In the case of RASOs analysed for the purpose of this stuggsifound
that the majority of them can be considered as having legal persaraditthus
having their international legal personality potentially engagbe. substance of
such responsibility in the first place depends on the undgrhglationship which
exists between a RASO and its Member States in accordance wittinitiple of
specialty. Given the fact that RASOs cannot be parties to tleagihConvention,
the main source of their international law obligations are theirdiognagree-
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ments. The obligations stemming from such founding agreementdiracted
towards RASO Member States.

This chapter demonstrated that, from the perspective of international
sponsibility for the exercise of functions created by the Chi¢guvention, the
actions of RASOs would normally be attributed to its MembereStathis is be-
cause, in such cases, the RASO acts as an agent of States.

This chapter also considered whether the international legal resignsib
of a RASO could be engaged by a non-Member State in respect to vigomn®
of the Chicago Convention. This question is especially relemaetspect to Level
3 RASOs which are expected to carry out their delegated safetyofumin com-
pliance with the Convention and its safety related Annexes. Whilsingathat
arguing in favour of such responsibility is a controversial igswgew of the fact
that RASOs cannot be a party to the Chicago Conventionstilily nevertheless
came to the conclusion that such possibility should neixbkideda priori, espe-
cially in the case of RASOs which have operational responsibilgies) as air-
craft certification, the negligent exercise of which could contribugetidents.

This chapter argued that, from a legal point of view, RASO respitity
vis-a-vis third countries could be justified by the fact that sohtkeosafety over-
sight obligations can be consideredeaga omnesas was demonstrated by other
studies. In addition, such responsibility could be considatdeast in relation to
those countries which explicitly recognised a RASO and their sedetyetences
by concluding BASAs with RASO Member States.

Irrespective of the above, this study did not identify any cased bgan-
ternational courts or tribunals and related to breach by either ao0E@RASO of
international safety oversight or regulatory obligations. In praktierms it is
therefore more likely that, rather than international respongibfiRASOs being
engaged by States, potential victims of aviation accidentsdwattier try to en-
gage RASOs civil liability for damages. In this respect #tigly concluded as
follows:

(1) There is at present no international instrument which harmottisedo-
mestic civil liability regimes of States in respect to damage caysadd
ligent conduct of civil aviation safety regulatory and oversighks. Ac-
cordingly such civil liability would depend primarily on pisions of the
RASO founding documents and applicable domestic law;

(2) A limited number, that is three, founding documents of th&84 studied
explicitly provide for the possibility of holding them liabler non-
contractual damages. In addition this study has identified casedtheit
entirely from domestic, common law jurisdictions - where courts con-
firmed that national aviation regulators owe a duty of care towasmls th
travelling public and set negligence as a threshold beyond wieatedu-
lator may be held liable. Similar principles could be appliedAS8@8s;

(3) The possibility to engage civil liability of a RASO wolitdthe first place
depend on the recognition of its separate legal personality uodestic
law. This should normally not be a problem as far as the jatisds of
the RASO Member States are concerned, but could be more difficult in
case of non-Member States. The question of jurisdictional imynimit
domestic proceedings would also have to be considered. In thistdisp
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study concluded that most of the RASO founding documeundisest con-
tain provisions on privileges and immunities, although gbepe of the
rights granted vary considerably;

(4) It is recommended that the treatment of RASOs, from a civil ifiglpibint

of view, should chiefly depend on the type of delegations and et@mges

they have been granted by their Member States. The more operational
competences have been given to a RASO, the exercise of which can result
in damages to third parties, the more stringent the liabilitymeghould

be. In this respect, it was advocated that States should pramtbe RA-

SO founding agreements clear provisions on their liabilitpeeslly in

the case of organisations enjoying ‘Level 3’ delegations.

Overall, this chapter found no evidence that any particular provigion
principle of international law would be a serious obstacle for ttadbkeshment or
functioning of RASOs. It was concluded that States are even abigablish or-
ganisations vested with power to issue certificates on their behalf.

From the perspective of the Chicago Convention, and as was pointed
above, the main limitation to RASO functioning is the faet thnly States can be
a party to the Convention. This means that, from the perspectihe @hicago
Convention, RASOs can only act as agents of States and tdreckatnot be re-
leased from their ultimate responsibility for compliance with theirements of
the Convention and its safety related Annexes by establishings®RA

In addition, three more specific limitations were identified from fibe
spective of the Chicago Convention concerning the delegatiortaté Safety
functions to a RASO. These limitations are related to the exdrgiseRASO of
the functions and duties of the ‘State of Registry’ and ‘State dDezator’:

(1) Although a RASO can act as a ‘State of Registry’ with respeantiteidu-
al States, meaning registering aircraft on their behalf, such aircraftl wou
still have the nationality of the State on behalf of which tveye regis-
tered in accordance with Article 17 of the Chicago Convention.€Tiser
thus today no possibility for a RASO to register aircraft omudtinational
basis. The only exception to this rule could be aircraft opergtéutdrna-
tional operating agencies under Article 77 of the Chicago Converimon
date however there has been only one case of an international gperatin
agency having its aircraft registered on a non-national basis (Arab Air
Cargo), but this scheme involved a number of States actintdyjais a
‘State of Registry’ rather than delegating registration functions totan
national organisation;

(2) Where a RASO exercises on behalf of its Member States the functins an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wdk be
able to conclude Article 83bis with third countries in itsnomame. This
stems from the fact that only States can be parties to the Clizayen-
tion and thus benefit from its Article 83bis;

(3) Where a RASO exercises on behalf of its Member States the functibns an
duties of the ‘State of Registry’, while the RASO Member StateSnan
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to exercise the functions and duties of the ‘State of Operatogeagnts
concerning the transfer of responsibilities which may be concluded be-
tween the RASO and its Member States, may not be recodnystrd
countries. Similar to point (2) above this limitation résdfom the fact

that RASOs cannot be party to the Chicago Convention.

This chapter also considered the need to amend the Chicago Conventi
order to clearly enable RASOs to exercise safety tasks in theiname. While
realising that such an amendment is not a realistic prospect famthbeing, two
suggestions have been put forward for consideration. The firshogdiald be a
limited amendment of the Chicago Convention, altering the scbfie current
Article 83bis in a way to allow transfer of safety functionsardy to other States
but also to international organisations. The second optiald dze to introduce
into the Chicago Convention a REIO clause, which provideshtopossibility of
adherence to an international treaty of a REIO, such as the African GtBbs
EU2* The latter option would however not cover the RASOs which asb-est
lished outside of a REIO framework.

This chapter recognised that the actual need to amend the Chicago Co
vention, putting aside the political willingness of the $tate actually do that,
could be a point of moot. On the one hand, it was argu#aohate responsibility
for safety oversight discourages States from establishing ‘LevRASOs which
‘provide the best dividend in terms of efficiency and the effectise of re-
sources®*® On the other hand, it was argued, States could take less tiriteres
aviation safety, if they were to be allowed to release themselvesuitonate
responsibility andhide behind a regional body — which is why ICAO puts so
much emphasis on individual State responsibility it issmal on RSO0%?

While not excluding the possibility of amending the Chic&gpmvention
in the long term, this chapter argued that what is needed ishtre term is a
much clearer policy from ICAO on the role of States in the supenvisf RA-
SOs. It was proposed that such a policy could be includediénob the future
editions of the ICAO RSOO and RAIO manuals, or the new Ad®ewhich, as it
applies to safety management in general, has a horizontal application.

This chapter further advocated that such supervision policy shHmuild
based on the principle that States and RASOs working onhébalf must be
seen as a system which, taken together, should guarantee thef leafety over-
sight required by the Chicago Convention. Such oversight pshoyld not lead
to the need to control in detail the actions of a regionay,badcreate a risk of
duplication of expertise at national and regional levels.

247 For example by 2011, EU had acceded to over Edriational treaties by virtue of a REIO
clause. See: Upgrading the EU's role as GlobalrAttstitutions, Law and the Restructuring of
European Diplomacy, p. 5.

248|CAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.

249 |bid. at Paragraph 4.1.35.
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Chapter 7

Conclusions and Recommendations

‘There is no real ending. It is just the place where you thiestory.

Frank Herbert (1920-1986)

7.1 INTRODUCTION

This study has been a first comprehensive attempt to analysethieolegal and
institutional points of view, how regional cooperation andergpecifically RA-
SOs can contribute to the improvement of civil aviation safetyth@dachieve-
ment of the objectives of ‘uniformity in regulations, stada procedures, and
organization’ as formulated in Article 37 of the Chicago Conwenti

Aviation safety has traditionally been regulated at the globadl by
ICAO, while aviation regulations are implemented and enforced atatienal
level by competent aviation authorities of ICAO Member Statesudih this is
still largely the case today, the last twelve years have seen drgesroe and rap-
id development of RASOs, which form an intermediate level betwe&® l&nd
individual States.

RASOs are not an entirely new concept, as Section 5.4.2 of Chapder
explained. However, the increasing reliance on these organisasiceasclear
demonstration of a growing conviction of the international aviat@mmunity, as
was demonstrated under Section 2.4.3 of Chapter 2, that they cdficandly
help States in enhancing their safety oversight capabilitiecdstaefficient way,
and contribute to the achievement of the Chicago Convention iwbgdf uni-
formity of regulations, procedures and requirements which are essentthefo
global aviation industry.

With a view to reaching the primary objective of verifying the exten
which RASOs meet the expectations vested in them by the inmrakéviation
community, Chapter 1 formulated seven specific research questions:

(1) What should be the role of RASOs in global governance of awdtion
safety?

(2) Can the optimal RASO model be identified from a legal pointie@fv? If
yes, how can it best be defined and structured?

! Frank Herbert was a critically acclaimed Amerieaience fiction novelist, author of the famous
‘Dune’ saga.
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(3) In which domains can RASOs yield maximum safety benefits, andrund
which legal conditions?

(4) For which States are RASOs most relevant?

(5) What is the expected future evolution of RASO type bodies?

(6) Are there any shortcomings in the current international legal framework
that pose an obstacle to further development of RASOs?

(7) What are the international responsibility and civil liabiltyplications re-
sulting from RASOs establishment and functioning?

This final chapter will now draw on the analysis and conchssi@ached
in the preceding parts of the present study in order to answer tkesecteques-
tions.

7.2 CONCLUSIONS AND RECOMMENDATIONS WITH REGARD
TO SPECIFIC RESEARCH QUESTIONS

(1) What should be the role of RASOs in global governanceibfeiation
safety?

This study has demonstrated in Chapter 2 that despite passieriof ICAO re-
garding its effectiveness in ensuring the implementation and enfierd of avia-
tion safety standards at the global level, States have consisteantbged to im-
prove the level of effective implementation of USAOP protocols.

Chapter 2 also concluded that States with completely deficient safety
sight systems constitute only 0.3% of the worldwide int@wnat air traffic,
which is a marginal risk to aviation safety. Overall, aviation saietyarticular in
commercial air transport, stands at present at a very high level.

Notwithstanding the above, Chapters 1 and 2 have also demathshate
the current global aviation safety framework, as establishedeb@hicago Con-
vention, faces a number of important challenges:

(1) The first one is that not all of the States, in particular in Affieee as yet
been able to build safety oversight systems to at least thienom level
of effectiveness required by ICAO, mainly due to lack of financial re-
sources or technical capability. In 2014, 43% of ICAO Member Statks h
below-average level of effective implementation of the eight CEs ofysafet
oversight system as defined by ICAO. The current financially chatigng
times are equally putting pressure on aviation authorities whitidreadly
did not have problems with resources, such as in Europe ddrtibed
States;

(2) Secondly, aviation safety levels and the levels of effective implitiem
of the eight CEs of safety oversight vary significantly betweeateSt
around the world, as well as within ICAQO regions. As air traffictces
to grow, there is also a concern that absolute numbers of acoiderds
increase if the current improvement rates stagnate. It has been ttatons
ed in Chapter 1 that two of the three ICAO regions which betw865 2
and 2012 experienced the highest rate of traffic growth (Latin Amanida
the Caribbean: 17%; Africa: 20%; Asia: 38%), also demonstratiotiest
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level of effective implementation of the eight CEs (Latin Americathed
Caribbean: 68%; Africa: 44%; Asia: 71%).

(3) Finally in order to further reduce accident rates, which will be necessary
view of the ongoing traffic growth, more sophisticated methddsver-
sight will be needed, including pro-active and even predictiveysafah-
agement tools as rightly advocated by GASP. Chapter 1 argatedathall
the States individually may be able to deploy such methods &ffective
manner.

The current system also suffers, as Section 2.2.4 of Chapter Rdvas, s
from adeath by audit syndromeshich stems from redundant regulatory oversight
and repetitive certifications of the same aviation activities conduweit&in juris-
dictions of different States. In addition some jurisdictiohthe world, such as the
EU or US, have implemented unilateral auditing schemes whiehldrge extent
replicate the objective of ICAO USOAP, namely verification of effectiompli-
ance of States with minimum ICAO SARPs. These repetitive ceriifiatand
auditing schemes, although necessary, currently represent one djtinanaffi-
ciencies of the global aviation safety system, which accordingtideA\37 of the
Chicago Convention, should be based on ‘the highest prdetidagree of uni-
formity in regulations, standards, procedures, and organizatioglation to air-
craft, personnel, airways and auxiliary services.’

Chapter 2 of this study has reached the conclusion thatt wigle are el-
ements which can be further improved, such as more standardiaatioani-
formity in application of Article 38 on the filing of differencésee Section 2.2.2
of Chapter 2), the main challenge for ICAO and the global aniatonmunity in
the years to come will be to achieve the required harmonisdtibe global regu-
latory framework and effective implementation of the new proactive esuticp
tive safety management techniques called for by GASP, by comditairely ex-
clusively on national safety oversight systems.

Chapter 2 has also concluded that, with ICAO membership staadirgi
States in 2014 and based on the principle of individual $ésfgonsibility for
safety oversight, it has become unavoidable that the level of iraptation of
SARPs and eight CEs will be variable across the world. Inrdisisect it was ar-
gued that, to effectively standardise this large number of Sta#®&€) will not be
able to continue working as it did in the past with thated resources available.
The recent shift to the USOAP-CMA methodology, which was raeat in Sec-
tion 2.2.4 of Chapter 2, is a very telling demonstration aff tlew reality.

Based on the above considerations, Chapter 2 has argued that €84© n
to find a way which would allow it, in addition to monitay State safety perfor-
mance, helping States in addressing the detected deficiencies anchgnjwbal
standards, to also address more decisively the ongoing eroslunmesent avia-
tion safety system in terms of redundant regulatory oversight anie whse-
sources deriving from duplicate certifications. Chapter 2 has progbhaedhe
way forward to achieve these objectives is to build a GASOM RASO type
organisations as its main building blocks.

With respect to the proposed GASON, this study has propesedSec-
tion 2.5 of Chapter 2) that its architecture should be based AQ I€lying on
and working closely with a number of strong RASOs, whichateunlsure harmo-
nised implementation of SARPs and organise enforcement mechadaois a
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system, it was argued, would not only allow ICAQO to beerefficient in its use
of limited resources, but would also contribute to a more uniforptementation
of SARPs, as instead of a multitude of national regimes themysiuld ultimate-
ly provide for a more limited number of regional schemes which dvbaleasier
for ICAO to standardise and monitor. The regional approachdnalab contrib-
ute to harmonisation of actual safety performance through regional paféby-
mance planning, at the RASGs level, in consistent with thHeatijoagreed safety
targets.

Based on the above considerations, Section 2.5 of Chapter 2 hasqurop
the following definition of the GASON:

A worldwide system for the standardisation and rosimtig of ICAO Member States’ lev-
el of effective implementation of eight CriticaldBhents of State safety oversight, relying
on information generated by Regional Aviation Safétganisations; which are empow-
ered, through international agreements or supmamatiaw, to ensure uniform compli-
ance of their Member States with the Chicago Cotimerand Standards and Recom-
mended Practices laid down in the Annexes to thisv€ntion.

Having proposed the GASON, this study, in Chapter 3,ddak more de-
tail at the very notion of a RASO and more generally at regionatiav safety
cooperation initiatives. It has been noted in this respect (seers8at of Chap-
ter 3) that RASOs are already a positive reality. By mid-2014r @@0 ICAO
Member States were members of such organisations, if looked atHemer-
spective of a broad interpretation of this term as currently followelCBAP. In
addition a number of ICAO Member States have been considering or e
course of setting up similar organisations, as was explained 8adton 5.4.2 of
Chapter 5.

The RASO concept has already been reflected in a number of ICAO As-
sembly Resolutions, and one of them even puts RASOs ontequal with States
(see Section 2.4.3 of Chapter 2). References to RASOs are also prd§shD
Annexes 13 and 19 (see Section 6.3 of Chapter 6). In addition I&&Cpub-
lished two manuals dedicated entirely to RASOs’ establisharetfunctioning
(see Section 3.4.3 of Chapter 3).

This study has also found in Section 3.4.1.1 of Chapteat3tiie recent
boom of RASOs has resulted, in particular in Africa, in the dstabknt of a
significant number of such organisations, but unfortunatetgesiones with an
overlapping membership. Similar duplications exist to a certagneit Europe
where a number of regional aviation organisations, that is EARROCON-
TROL and ECAC, continue to function in parallel, as Chaptesidemonstrated.
While this study did not analyse in detail the consequenict®se overlaps and
duplications, it was argued that they are likely to result efficiencies and
should be further studied.

Finally, while arguing that RASOs should be more closelggrated into
global governance of aviation safety through the GASON, thidysaiso
acknowledged, in Section 2.5 of Chapter 2, that this wouldreegihigh level of
confidence by ICAO in the robustness of the regional systemsirThisn would
necessitate strong and appropriately empowered RASOs which at jsasealy
the case. This is because, as Section 5.2 of Chapter 5 has tfoaimagjority of
present RASOs provide mainly advisory and coordination servicgmwicarry-
ing out safety functions with legally binding effects.
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| Recommendation No : |

ICAO and itsMember Stais shouldgive consideration to thdevelopmenof a
Global Aviation Safety Oversight Network (GASON). BuildinGASON would
require appropriately empowered RASOs, which is at presiéimastly the case,
The GASON should therefore be treated as a long termegtrdor integrating
RASOs into the global governance for civil aviation safeiypagement.

(2) Can the optimal RASO model be identified from a legaitpafi view? If
yes, how can it best be defined and structured?

Despite RASOs having been a positive reality for many years, ihategpresent
still no definition of RASO agreed at the international lews, Section 3.2 of
Chapter 3 has explained. The international aviation community reeoded in
2011 the development of such a definition, but so far thiswewndation has not
been implemented. In this respect, as a first step, this studgldssified these
organisations (see Section 3.2 of Chapter 3) into two bcasebories, that is
RSOOs and RAIOs, depending on whether their function is sagtjation and
oversight, or investigation of aviation accidents.

The common denominator which is used today by ICAO and Statiss
fine an organisation or form of cooperation as a RSOO or a RAIG geiteral
objective of strengthening safety oversight/investigation capabildf States lo-
cated in the same geographical region rather than a particul&utiostl or legal
setup. This was discussed in Section 3.2 of Chapter 3.

Based on the above, this study has concluded, in Sectior Glgapter 3,
that developing a RASO definition would be advantageous fontain reasons:

(1) Firstly, because the notions of RSOO and RAIO are being increasingly

used in ICAO documentation, including Assembly Resolutiamd An-
nexes to the Chicago Convention, such definition would imegnsuring

clarity as to who exactly is an addressee of these documents, especially

where they give to a RSOO or a RAIO a right to carry out functiodsl-o
ties so far normally exercised only by States.

(2) Secondly, there is a need for a definition which would promotemibet
efficient forms of RASOs, and notably those which have the competen
to carry out, on behalf of States, safety related functions and datiesit
by the Chicago Convention, in a legally binding manner.

The objective of a RASO definition should be therefore, in amdito
clarifying the roles of States and RASOs, to promote those fofni®A&Os
which are able to accept the most advanced forms of delegatliascapability
will make RASOs more suitable to constitute strong bujldbiocks of the
GASON. In this respect Section 4.3.2 of Chapter 4 has deratattthat the
competence of a RASO to exercise civil aviation safety functions leghlly
binding effects presupposes the possession by a RASO of a sépmiational
legal personality.

In view of the above, Chapter 3 has proposed the following tefirof a
RASO:
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An organisation established by States from the sgangraphical region, which has legal
personality under international law and whose ppacpurpose is the provision of sup-

port for the carrying out of safety-related funooand duties set out by the Chicago
Convention and its Annexes, and preferably theahaarrying out of some or all of such

functions and duties on behalf of its participatBtgtes.

This study has also concluded in Section 5.4.1 of Chaptext Shtbre is no
single template that States use when setting up regionaloavisdfety bodies,
and that the organisational and legal frameworks of these organssatre far
from being uniform. Nevertheless for the purpose of this studypaagy of re-
gional aviation safety bodies has been proposed, in Chaptéich distinguishes
between two main categories: (i) pre-RASOs and (i) RASOs.

While pre-RASOs do not strictly speaking fall within the scopthe pro-
posed RASO definition because of their lack of international Ipgedonality,
they have however been included in the proposed typology for teeo$alom-
pleteness, and because such pre-RASOs have a tendency to evoRASds
proper, as Section 5.4.2 of Chapter 5 has demonstrated.

In addition to proposing a RASO typology, this studgs lalso reviewed,
analysed and categorised, in Section 5.2 of Chapter 5 the variessdfygdelega-
tion arrangements commonly used by States when setting @ORANd pre-
RASOs. In this respect three levels of delegations have been distiad from
an operational point of view:

(1) Level 1 (Coordination levelAt the basic level, States may decide to dele-
gate specific competences to individuals not employed by thadbnal
civil aviation authorities. Such authorisations then give thierying au-
thority to inspectors of a regional body to perform auditspéctions and
other oversight or investigative work on behalf of the nationaloaityh
which gave the authorisation;

(2) Level 2 (Harmonisation level¥he next level, which goes beyond authori-
sation of individuals only, is the delegation to a RASGRASO, as an
organisation, of the competence to perform specific technical wabke-on
half of its Member States or member authorities. In other wordstyibes
of delegation means that a regional body will perform the techfinchl
ings, such as inspections, tests, examinations, on bdhallf ar selected
Member States/aviation authorities, and then submit the resgesther
with recommendations, for further legal action at the national Igvel(s

(3) Level 3 (Unification level)Finally States may want to delegate to a re-
gional body both the conduct of the technical work, as well apmegpl-
ity for the issuance of the certificate/approval confirming that thacppl
ble requirements have been met. Under this option efficienciesotae-p
tially most significant, because it effectively results in cerdadibn of a
given safety function at regional level. There is only one technioakps
and one approval issued at its end. From the perspective of ¢iemin-
dustry this is a one-stop-shop for obtaining the approvalghbgtneed to
provide the services at the market.
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While this study did not recommeral priori, any particular level of dele-
gation, as this choice should be based on a thorough assesérnienheeds and
policies of the States concerned and their aviation industriegt€hb has con-
cluded that Level 3 delegations can offer the following advantages:

- Centralisation of a particular safety function at the regional levieich
allows for economies of scale and better pooling of resources;
- Less risk of duplication between the national and regional lea®is, this

case the safety function normally ceases to be exercised at theahatio

level;

- From a regulatory point of view, Level 3 delegations offer a futlified
action, be it a single certificate valid throughout the regiom, gingle rule
applicable, in a uniform manner, to all aviation organisatiorder the ju-
risdiction of the RASO.

Whilst Level 3 RASOs offer the above advantages which make tbeyn
well placed to form effective building blocks of the GASON, thiady also
found, in Chapter 5, that Level 3 RASOs are still very raremih2014 there
were only three RASOs, that is EASA in the EU, IAC in the,@® ECCAA in
the OECS, which effectively possessed such powers.

One of the reasons behind this still low number of Level 3 RABQhe
presence of, as also identified by ICAO, strong sovereigntessthat impede

regional cooperatiohin this respect, this study recalled in Section 2.2.1 of Chap-

ter 2, that a distinction should be made between the princiBéaté sovereignty
in aviation law, which is indivisible, and the exercise o thovereignty which
can be delegated to other States or international organisatiossthesdase for
example in the ATM sector with the provision of ANS.

| Recommendation No Z |

a) ICAO is invited to consider the definition of RASO preglin this study as .
basis for developing a corresponding definition for inidosin subsequen
editions of its RSO0 and RAIO manuals.

—

b) States are invited to take note of the conclusions reached gttidy witt
respect to the different levels of delegations available f@®SA In particularn
they are invited to consider the benefits that this studydeasonstrated as
regards Level 3 delegations.

(3) In which domains can RASOs yield maximum safety benefitsinaler
which legal conditions?

Chapter 3 found that the RASOs in existence today have broadhtearathd do
not specialise in any single domain of aviation safety. RAIOs¢chwivere ad-
dressed in Section 3.5 of Chapter 3, could be expected to bepraihlised RA-
SOs, but so far there is still little experience with RAIO fiordhg. In practice,
until mid-2014 there was only one RAIO, that is IAC, which vedly operation-
al, but it functions within a broader organisational framework &ASO which

2 Outcomes of 2011 RSO0 Symposium (C-WP/138d@)ranote 4 in Ch.1, at Paragraph 2.3.1.
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also performs other functions (see Section 3.4.3.3 of Chaptém&)s also found
in Chapter 3 that some RASOs, such as PASO, CASSOA, or BAQTCAddition
to aviation safety deal also with aviation security.

The fact that RASOs have rather general mandates can be considered a
good thing from a safety point of view, given the interrelatedogsise different
components of the aviation system which makes it diffiaultdnsider one do-
main in isolation from the others.

In order to assist States in setting up RASOs, based onsanafycase
studies of these organisations from around the world, as wedlveesv of practi-
cal examples of the different safety functions that these bodies petfosrstudy
proposed, in Chapter 5, a practical ‘tool-box’ for the settingfuRASOs. Struc-
tured around the eight ICAO CEs of safety oversight, this ‘toal-provides
States with anenuof potential options from which they could choose, taking in
account that, as advocated by ICAO, when setting up RASOs Statald focus
on those activities that demonstrate a higher impact on regional safasight
and ccg)ntribute towards developing an effective aviation safety ovefsgghe-
work.’

A similar approach to the proposed ‘tool-box’ method was uséiteificU
during the initial establishment process of EASA, and whateSffirst created a
list of potential functions and tasks, such as rulemakingjfication, standardisa-
tion, and considered the implications of the different instihati solutions on
each of them.

With respect to the establishment of the GASON, there are &eatuof
safety functions to which States should pay particular attention:

(1) Existence of a harmonised regulatory framework without, in pHiecia-
tional differences, although, as Section 4.4.1.1 of Chapter 4ldrasn-
strated, this is an ideal objective which in practice may be difficul
achieve even for supranational systems such as the EU;

(2) Existence of a regional mechanism, similar to EASA standaialisat-
spections and other monitoring activities (see Sections 4.dm8l4.4.3.3
of Chapter 4), which would allow a RASO to feed the ICAO USOAP-
CMA programme, and thus enable ICAO to rely on a RASO for menit
ing its Member States’ compliance with the Chicago Convertimhrele-
vant SARPs (existence of a harmonised regulatory framework is a pre-
requisite to achieve this synergy).

With regard to point (1) above, this study found (see Sect®ofSChap-
ter 5) that while a RASO may be involved in the development attiani safety
regulations from a technical point of view by preparing drafts theteefactual
adoption of aviation safety legislation is very unlikely to lbeeg to a RASO.
This study did not identify a single RASO which enjoyddkive functions. This
demonstrates that States essentially treat RASOs as technical agep&esent-
ing and enforcing the law but not creating it.

Finally, this study found (see Section 5.4.5 of Chapter S)iies¢ may be
unintended consequences when transferring the exercise of safetyrfsiriatio
a State to a regional level. This is because, when one or moees8taty func-

% ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 2.2.1.
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tions are taken out of the national framework and transferred togiomaélevel,

some essential safety links may be lost. This was demonsimafsttion 5.4.5.1
of Chapter 5 by the example of the transfer of ‘State of Design’ fulsctiothe

context of EASA in the EU. For this reason this study hasmewended in Sec-
tion 5.4.5 of Chapter 5 that every RASO should be considengdrasf the over-
all civil aviation safety system of its Member States, and tHeB@ functions

should be fully integrated into that system.

| Recommendation No & |

a) States are invited to use a ‘t-box’ approach when setting up RASOs. -
method structures the RASO development process along th€Eiglof State
safety oversight and assists States in choosing the $afetyons and level
of delegations which are best suited to the particularasivlm of the States i
the region, and the needs of their aviation industry.

= Uy "

b) States should treat RASOs as part of their overall emittion safety stem,
and to ensure that RASOs are fully integrated into fiyatem. This helps to
avoid breaking essential safety links between the different I@4direments
when transferring the exercise of a given safety function &dstate level to a
regional level.

(4) For which States are RASOs most relevant?

The analysis of ICAO documentation, including Assembly Reéisnlsi and RASO
manuals which was conducted in Section 2.4.3 of Chapter 2 andr58ai of
Chapter 3, revealed that at present the primary focus of ICAO BseimgsRASOs
as tools for assisting States in raising their safety oversighbiiies, in particu-
lar by allowing them to pool resources and achieve economies of scale.

While the above is certainly a very valid RASO function, suclarisg-
tions can equally offer benefits for States which do not face ipgepsoblems
with establishing effectively functioning safety oversight systérhss is the case
for example in Europe, where States have historically enjoyed alégh of
aviation safety, underpinned by effective levels of oversighitwbere the prima-
ry reason, at least initially, behind the establishment of, J&#,, and subsequent-
ly EASA was to achieve regulatory efficiencies for the aeronautical tiydas
Chapter 4 has demonstrated.

Similarly with regard to the proposed GASON, as Section 2Ghapter 2
highlighted, the main RASO function would be to ensure regyldtarmonisa-
tion and standardisation at regional levels, and to allow ICAsead of monitor-
ing directly 191 Member States, to rely in this respect on a tmoited number
of regional systems. This in turn means that any ICAO Member Statdd be
seen as a potential candidate for participating in a RASO-basexnnsysteed,
this is already largely the case today. This study has fouhapter 3, that in
2014 over 100 ICAO Member States were members of RASOs, if looKsuhat
the perspective of a broad interpretation of this term as currently &alldwy
ICAO.

The findings of this study however also bring a note of cauwtitimregard
to the expectations vested into RASOs by the internationati@vicommunity.
This stems from the fact that some of the regional initiatives redidaee expe-
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rienced or reported difficulties in relation to financing their adésior attracting
and recruiting sufficient numbers of qualified technical personnel.ekample
the experiences of the AFI-CIS and of ECCAA demonstrate that itbmadffi-
cult to recruit or to pool aviation safety inspectors at a regiaval,| if they are
simply not available in sufficient numbers. These difficultiesensrmmarised in
Section 5.4.3 of Chapter 5.

Similarly, in the vast majority of cases RASOs functioningatodo not
replace the national aviation authorities but function in parall¢hem, as was
highlighted in Section 5.4.1 of Chapter 5. This suggestsiftthe additional costs
resulting from establishment of a RASO are not offset by efficiest@aming
from its operations or by additional revenues, States may achallorst off in
terms of their overall budgets. Although this issue was tndiesd in detail, based
on examples of financial and resource related difficulties reportedrbgy ebthe
RASOs (see Section 5.4.3 of Chapter 5) it was argued that if Statest reduce
their costs, while at the same time will need to contributéhdofinancing of a
RASO, this may actually lead to lack of sustainable fundingp@fdtter and put-
ting in danger its operations. Such a negative scenario materialifesl case of
one of the RASOs studied, that is PASO which was addressgection 3.4.3.2
of Chapter 3.

Overall, whilst different examples of RASOs were reviewed and sedly
in the study, two of them merit particular highlighting iegbk final conclusions:

(1) The first one is the RCAA model, which was presented and discussed
Section 3.6 of Chapter 3. In 2014 there was just one exampleiofas
authority actually functioning in practice - the ECCAA. Thisaisinique
organisation which acts as a single aviation authority foitalMember
States. While experiencing its own challenges, ECCAA enablédeits-
ber States ‘to achieve effective civil aviation safety oversightfigtction
of the cost of establishing their own civil aviation authesit! This RA-
SO model should be particularly considered by large groupifigsall
States with limited resources and/or States with low level atiawi activ-
ities which are unable to generate revenues big enough to support fu
fledged national civil aviation authorities;

(2) The second model worth highlighting in these final conchssis a supra-
national RASO, meaning a RASO which evolves within the @o&ehal
and institutional framework of a REIO, and relies on the latter $duric-
tioning. In 2014, there were still very few such organisatidie most
notable example of such a RASO is EASA in the EU. Its casky,gbue-
sented in Chapter 4, has demonstrated that combining the summahati
legal competences of a REIO, with the technical capabilities cASCR
can offer substantial benefits. These include the possibiligredting a
harmonised, legally binding and directly applicable legal framework,
large-scale recognition of certificates and approvals, and possioilit

Level 3 delegations which are exercised in a uniform manner in all the

RASO Member States.

“'Interview No 7', (2014)supranote 232 in Ch.3.

251



| Recommendation No 4 |

a) Regional groupings of small States with limited resousra¥or States wit
low level of aviation activity which are unable to generatgenues big
enough to support fully fledged national civil aviatiorttaarities, are recomt
mended to consider establishing RASOs in the form afghesiegional civil
aviation authority.

b) States which are members of supranational regional integraorganisa-
tions, similar to the EU, are recommended to set up th&8®s within the le
gal and institutional framework of such supranationajanisations.

(5) What is the expected future evolution of RASO type bodies?

Although the institutional frameworks and legal basis of RA%@d pre-RASOs
are very varied, this study also found in Section 5.4.2 of Ch&pteat there is a
strong tendency for these organisations to evolve over timeniote formal enti-
ties. Section 5.4.2 of Chapter 5 has demonstrated that diwe ofrte organisations
established since 2003, six have already undergone such ewplukile some of
the other are considering it in the future.

The key characteristic feature of the above identified RASO/pre-RASO
evolution trend is transition into organisations esthblisby international agree-
ments and having a legal personality, if not under internatiamglthen at least
under the domestic law of one of the Member States. ICAO also heseaal
policy of transitioning COSCAPSs into RASO type bodied)algh this process is
still ongoing as was demonstrated in Section 3.4.1.1 oft€hap

Section 5.4.2 of Chapter 5 has identified the following typéeamples of
evolutions: from a technical cooperation project (Pre-RASO Type |aimtimter-
national regional safety organisation with legal personality (RAgge I); or a
network of aviation safety authorities (pre-RASO Type Il) evolvimtg &n inter-
national regional safety organisation with legal personality (RAS@e I). In
Europe a network of aviation safety authorities (pre-RASO Type llvedadhto a
supranational aviation safety agency (RASO Type II).

Based on the trend identified above, it can be expected that R#8Os
RASOs will continue to evolve in the years to come towardanisgtions estab-
lished under international law and having a legal personalitgratp from its
Member States. Section 5.4.2 of Chapter 5 has found that thetiemolrend
characterises especially young RASOs. Given the fact that a lardenofrsuch
organisations were established only in the last decade, anddifiibnal RASO
organisations are in the planning, in particular in Africa and MidiHst, the ex-
pectation of further evolutions can be formulated with a relatively tagree of
confidence.

The fact that regional aviation safety bodies have an overall tendency t
evolve into organisations with legal personality hopefully rsehat it is likely in
the future that there will be more RASOs vested with delegatibaafety func-
tions at Level 3. Such RASOs would further contribute to theekbpment of the
GASON as proposed in Chapter 2.

Following on from the above, this study recommends the setpngf re-
gional aviation safety bodies in the form of RASOs, thatrgmmisations estab-
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lished by international agreements or supranational acts which createletiadct
effects and enable Level 3 delegations (see Section 5.2 of Chapitislegal
form, by also providing for legal personality of RASOs undandstic law of its
Member States, eliminates the need for establishing additiosatiasons or
foundations under private law (see Section 3.3 of Chapter 3 andr5bcti4 of
Chapter 5).

| Recommendation No & |

States and ICAO should consistently support the evolatiaegional aviatior
safety bodies, into more institutionalised types of aggdions established on the
basis of international agreements or supranational Evd having international
and domestic legal personality.

(6) Are there any shortcomings in the current international |égahework
that pose an obstacle to further development of RASOs?

Overall, this study found no evidence that any particular pgmvisr principle of
international law is a serious obstacle to the establishmd®80Ds. States have
even been able to establish organisations vested with povgsutocertificates on
their behalf, as Section 5.2 of Chapter 5 has demonstrated.

From the perspective of the Chicago Convention the main limitetitre
fact that only States can be a party to the Convention. This rieamngrom the
perspective of the Chicago Convention, RASOs can act only as ajestistes
and the latter cannot transfer to a RASO their ultimate respatysfoil compli-
ance with requirements of the Convention and its safety relatedx@anThis
conclusion, which has been reached in Chapter 6 of the stdidsthisr elaborated
in a summary related to the research question No 7 below.

In addition, this study has identified three more specific limoitet from
the perspective of the Chicago Convention concerning the deleg#tiState
safety functions to a RASO. These limitations are related to #reis& by a RA-
SO of the responsibilities and tasks of the ‘State of Registry’'Ssetion 6.3.1.1
of Chapter 6), and ‘State of the Operator’ (see Section 6.3.1.2apt€H6):

(1) Although a RASO can act as a ‘State of Registry’ with respeantiteidu-
al States, meaning registering aircraft on their behalf, such aircraftl wou
still have thenationality of the State on behalf of which they were regis-
tered in accordance with Article 17 of the Chicago Convention.tlius
not possible today for a RASO to register aircraft onudtinationalbasis.
The only exception to this rule could be aircraft operatechtgrnational
operating agencies under Article 77 of the Chicago Conventionl Unti
2014 there has only been one case of an international operating agency
having its aircraft registered on a non-national basis (Arab Air Cangb),
this scheme involved a number of States acting jointly as a&'St&Regis-
try’ rather than delegating registration functions to an internationggzni-
sation;

(2) Where a RASO exercises on behalf of its Member States the functins an
duties of the ‘State of the Operator’ or ‘State of Registry’ it wdk be
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able to conclude Article 83bis with third countries in itsnomame. This
stems from the fact that only States can be parties to the Clicayen-
tion and thus directly use its Article 83bis;

(3) Where a RASO exercises on behalf of its Member States only the func-
tions and duties of the ‘State of Registry’, while the RASO Mer&iates
continue to exercise the functions and duties of the ‘State of Ogerato
any agreements concerning the transfer of responsibilities which enay b
concluded between the RASO and its Member States, mayenaicbg-
nised by third countries. Similar to point (2) above thistition results
from the fact that RASOs cannot be party to the Chicago Conwmentio

Chapter 6 also explored the need to amend the Chicago Convientien
der to clearly enable RASOs which enjoy the most far reachingategulpowers
to exercise them in RASOs own name, and thus to take full meigildy, from
international law point of view, for the work they are doing.

While this study argued that at present there is insufficiatdrast
amongst the ICAO Member States in opening a discussion ordargehe Chi-
cago Convention, should such a debate be launched in the futommain possi-
bilities could be further explored: (1) The first option couddalimited amend-
ment of the Chicago Convention, altering the scope of its culuéinte 83bis in
a way to allow transfer of safety functions not only to other Stai also to in-
ternational organisations; (2) Another option would be thrdhghnclusion of the
so calledREIO clausewhich provides for the possibility of adherence to an inter-
national treaty of a REIO, such as the African RECs or the EU.

The study highlighted that the actual need to amend the @h{Cagven-
tion, putting aside the political willingness of the Stateactually do that, could
be a point of moot. On the one hand it can be arguedhgagtrinciple of ultimate
State responsibility for safety oversight discourages ICAO MemlaesSfrom
establishing ‘Level 3' RASOs which ‘provide the best dividemderms of effi-
ciency and the effective use of resourceBhe fact that there are very few Level
3 RASOs can be used as an argument to support such a clathre Gther hand,
and this is a point of view this study supports, it camigeied that States would
take less interest in aviation safety, if they were to be allowedl¢éase them-
selves from responsibility arfdde behind a regional body — which is why ICAO
puts so much emphasis on individual State responsililits manual on RSOOs.

As far as the safety related Annexes to the Chicago Convention are con-
cerned, a detailed analysis of their provisions conducted in Sé&c8af Chapter
6 has revealed the following:

(1) Although there is no consistency in the way the different foriomstre-
garding aviation authorities are used in the Annexes, the vastitynajb
the SARPs use broad formulations which refer &tateand/or to arau-
thority in a more general sense without specifying that it has torze a
tional authority;

® ICAO Doc. 9734 Part Bsupranote 3 in Ch.1, at Paragraph 3.1.1.
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(2) In the rare cases where an ICAO Annex uses the tatranal the rele-
vant State and ICAO practice demonstrates that this term is adhially
preted as covering also RASO type bodies;

(3) Many of the ICAO Annexes explicitly envisage that a State has lagaob
tion to designate an authority, which is to dischargetohehalf, relevant
safety related responsibilities or provision of services necessary dor int
national air navigation.

In 2014 there were only two ICAO Annexes, that is No 13 andlB,
which explicitly refer to RASOs, although only Annex 19 actaitains Stand-
ards and Recommended Practices in this respect. Analysis of the relewant
sions of these two Annexes which was conducted in Sectiorf €Bapter 6 re-
vealed that ICAO is still struggling somewhat with accepthrag a RASO could
completely replace a national aviation authority. In particulari@e6ét3 of Chap-
ter 6 found that, although Annex 19 suggests that there eninivations regard-
ing the safety management functions which may be delegated t®©® REa
RAIO, that Annex does not offer further guidance in this respect.

[ Recommendation No € |

a) ICAO Annexes should be drafted in a way which recognisedt tls pefectly
acceptable for a State to discharge its safety related afibigs under the
Chicago Convention and related Annexes by relying either catianal au-
thority(ies) or, in part or even entirely, on a RASO typdybas long as th
State concerned can demonstrate that the relevant SARPs arevelffeicti-
plemented.

11

b) Should the possibility for an amendment of the Chicagov@ttion arise ir
the future, it is recommended that consideration is giveither adjusting its
Article 83bis in a way which would allow the transfersafety functions angd
duties not only between States but also to RASOs, ompm@ating a REIO-
type clause into the Convention. It is further recommendedmotlieve
States from their responsibility for safety regulation aversight but rather
provide for a joint and several responsibility of Stated RASOs.

(7) What are the international responsibility and civil liatyilimplications re-
sulting from RASOs establishment and functioning?

The success of the GASON proposed in Chapter 2, measured by morgesffect

and uniform implementation of ICAO SARPs and efficiencies in terfrike use
of resources by ICAO and its Member States, will to a large degremdiem
whether the RASOs which form its building blocks are approprigelyowered
by its Member States to exercise civil aviation safety respotigbiland func-
tions — either on behalf of these Member States or in RASOsiame.

In order to facilitate successful empowerment of RASOs, Sectmf6.
Chapter 6 has first of all clarified and systematised the generalgiesend con-
cepts concerning the attribution and delegation of civil avia@detys responsibil-
ities and functions both in domestic, and international lawteoa.
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Having clarified the concepts and principles, Chapter 6 has, fgil
the general theory of conferrals of powers on international organisateached
the following conclusions (see Sections 6.2.2 and 6.5 of Ch@pter

(1) From the international law point of view nothing prevents aeShkatm
delegating the exercise of its State safety functions, as envisaged
the Chicago Convention and its Annexes, to a RASO. Howeiven the
fact that only States can be parties to the Chicago Convestion,dele-
gation does not relieve a State frattimate responsibilityf compliance.
Even when States establish Level 3 RASOs, the transfer of respgnsib
in such cases takes place oiyer se but not vis-a-vis other ICAO
Member States.

(2) Furthermore, three general types of delegations of powers to RASOs can
be distinguished, that is agency relationships, delegationsemprand
transfers:

(a) An agency relationshipccurs when States use Level 3 delegations in
respect to functions for which they are responsible under the Chicago
Convention. In such cases a RASO will be exercising such adancti
on behalf of the States concerned, meaning that it can change thei
rights and obligations under international law.

(b) Delegation properoccurs when States give to a RASO functions
which are not created by the Chicago Convention. In such cages St
attribute to a RASO a new competence, which the RASO witiabe
rying out in its own name and for which it will be resporesibl

(c) Transfer of responsibilitiesesults in releasing a State from an obliga-
tion of compliance. Transfers are at present envisaged only under Ar-
ticle 83bis of the Chicago Convention. Given the fact that RASO
cannot be parties to the Convention, in principle Article 83tisst
fers are only possible between States.

When it comes to the potential responsibility of regionahtim safety
bodies under international law, Section 6.5 of Chapter 6 hasudattckhat this
will depend, in accordance with ICJ case law, whether a RASO hasaeateep
international legal personality. Whether such legal personalitysekas to be
assessed on a case by case basis, as few RASO founding agreemaity expl
provide for it.

Section 6.5 of Chapter 6 has found that the majority of currenfRAAN
be considered as having international legal personality and &ivirgghtheir inter-
national legal responsibility potentially engaged. This caictu was reached
based on considerations such as: explicit provisions toehd in the RASO
founding agreements, conclusion by RASO of headquarters agreemestist-o
ence of a relationship of an international agency between a RASIH aneimber
States.

The substance of such responsibility in the first place dkpen the un-
derlying relationship which exists between a RASO and its bégrStates in ac-
cordance with the principle of specialty. Given the fact that RASOsotdre
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parties to the Chicago Convention, the main source of their intamabtaw obli-
gations are their founding agreements. The obligations stemfniim such
founding agreements are directed towards RASO Member States (sea Bédctio
of Chapter 6).

This study also considered, in Section 6.5.4 of Chapter éth&hinterna-
tional responsibility of a RASO could be engaged by a non-Mer8kate in re-
spect to the provisions of the Chicago Convention. That ignes especially
relevant for Level 3 RASOs which are expected to carry out theigated func-
tions in compliance with the Convention and its Annexes.prasent study came
to the conclusion that such possibility should not beuslerla priori, especially
in the case of RASOs which have operational responsibilities, asicircraft
certification, the negligent exercise of which could contribute to acaderam a
legal point of view, such responsibility vis-a-vis third ctigs could be justified
by the fact that some of the safety oversight obligations canrisédered agrga
omnes as was demonstrated by other studies. In addition, such rislityns
could be considered in relation to those countries which expligitognised a
RASO and their safety competences by concluding BASAs withGRE®&mber
States.

However, the international legal personality of a RASO would betefée
vis-a-vis non-Member States only if it has been explicitly or icitpt recognised
by such third States. In this respect Section 6.5.4 of Ch@ptas found that most
of the RASOs are regularly invited by ICAO to international sysia@and con-
ferences, in addition some of them, such as IAC or EASA, have etgheluded
working arrangements with third-countries, or have been desighatedhesised
agents of their Member States under BASAs concluded with thimtreest Some
of them, such as EASA or ECCAA, have been subject to ICAO USasis,
which is also a sign of recognition in international relations.

In addition, this study demonstrated in Section 6.5.4 of teén&pthat third
countries recognise the legal effects that the currently operatienal 3 RASOs,
that is EASA, IAC and ECCAA, take on behalf of their Member Stdtreshe
case of EASA the relationship of international agency thatskistween this
RASO and EU Member States is even globally recognised. Thimdause
EASA, as was also demonstrated in Section 6.5.4 of Chapaetas a ‘State of
Design’ for one of the leading aircraft manufacturers in the world, yafiddus.
This means that third country ‘States of Registry’ readily accept Typtficates
issued by EASA on behalf of EU Member States, and exchangeEWEA in-
formation which is necessary for ensuring the continuing airworthofese air-
craft under Annex 8 to the Chicago Convention.

Irrespective of the above, this study did not identify any cased bgan-
ternational courts or tribunals and related to breach by either a B&RASO of
international safety oversight or regulatory obligations (see Segto# of Chap-
ter 6). On this basis it was concluded that it is more likedyt, trather than the
international responsibility of RASOs being engaged by Statetins of avia-
tion accidents would be trying to engage RASOs civil lighilitdomestic courts.
In this respect this study concluded as follows:

(1) There is at present no international legal instrument which wuarcho-
nise the domestic civil liability regimes of States in respeaiamage
caused through the conduct of civil aviation safety regulatory aed ov
sight tasks. Accordingly such civil liability would depepdmarily on
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provisions of the RASO founding documents and applicableedbonlaw
(see Section 6.6.4 of Chapter 6);

(2) Only three RASOs founding documents explicitly provide for thesjbil-
ity of holding RASOs liable for non-contractual civil damages (si&h
6.6.4.3 of Chapter 6). In addition this study has identifaske law - albeit
entirely from domestic, common law jurisdictions - where courts con-
firmed that national aviation regulators owedaty of caretowards the
travelling public and setegligenceas a threshold beyond which the regu-
lator may be held liable. Similar principles could be applied ASBs
(see Section 6.6.2 of Chapter 6);

(3) The possibility to engage civil liability of a RASO would the first case
depend on the recognition of its separate legal personality uodesstic
law. This should normally not be a problem as far as the jatigds of
the RASO Member States are concerned, but could be more difficult in
case of non-Member States. The question of jurisdictional imgnumit
domestic proceedings would also have to be considered. In théstdisp
study concluded that most of the RASO founding documeuntkest con-
tain provisions on privileges and immunities, although sbepe of the
rights granted vary considerably (see Section 6.6.4.2 of Chapter 6);

(4) This study advocates that treatment of RASOs from a liabilitgt puf
view should chiefly depend on the type of delegations and compstence
they have been granted by States. The more operational competences were
given to a RASO, the exercise of which can result in damagesdaqtt
ties, the more stringent the liability regime should be (see $e6ti4.3
of Chapter 6);

Finally this study has concluded in Section 6.7 of Chapttra there is a
need for a clear ICAO policy on the role of States in the supemvigilRASOs,
which could be included in one of the future editions of the@CRSOO and
RAIO manuals, or the new Annex 19 which, as it applies to safahagement in
general, has a horizontal application. It was argued that ICAQdshoparticular
offer more guidelines on how such supervision should be osghdispending on
the level of delegation effectuated. It was recommended that the isigrepoli-
cy should be based on the principle that States and RASGéng/an their be-
half are seen by ICAO and its Member States as a system which togletmer,
should guarantee the level of safety oversight required by the Ghi@aigven-
tion.
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| Recommendation No 7 |

a) Itis recommended that ICAO develops guidance and/or SARRsvwState:
should be organising oversight of RASOs. The supervgitiny should be
based on the principle that States and RASOs workingeinktehalf are seen
by ICAO and its Member States as a single system which, tagether,
should guarantee the level of safety oversight required by tieagb Con-
vention.

b) States should also promote in the RASO founding agregrmiear provision:
on RASO civil liability for non-contractual damages, espécial the case of
organisations enjoying ‘Level 3’ delegations.

7.3 RECOMMENDATIONS FOR FURTHER RESEARCH

This has been the first comprehensive study of legal anitutiestal aspects re-
lated to RASOs’ establishment and functioning, and their noseipporting global
aviation safety. As such it necessarily focused, in the first ptacepapping this
new area of international cooperation and identifying key elementsAG&OR
functioning which are most essential for enhancing global avia#@dety and
achievement of ICAO objectives of regulatory harmonisation and stasatod.

The author hopes that this topic, including the finding$ tommenda-
tions of this particular study, will be subject to further rewyianalysis and critical
discussion. In this respect, the issues meriting further research aeé,reigbar-
ticular, to the following questions:

- Delegation arrangements, in particular those needed for establishing
RCAA;

- International responsibility of RASOs and their Member States;

- Domestic civil liability of RASOs for negligent exercise of regotgtand
oversight functions;

- Sustainability of RASOs, including possibly the develepinof a meth-
odology for measuring their effectiveness;

- How different RASOs could best cooperate with each other to hasenoni
their activities and achieve efficiencies within the GASON.

The author would also like to invite practitioners and academicsrtduct
further, detailed case studies of different RASOs, similar to the sagly of
EASA in Chapter 4, and to present the resulting conclusaokdsrecommenda-
tions.

It would also be worthwhile in several years’ time to conductlaviieup
study in order to verify whether the RASO evolution trends whiete identified
in Chapter 5 will continue.
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Samenvatting in het Nederlands$ummary in Dutch)
Doelstelling van het onderzoek:

Veiligheid van de luchtvaart is van oudsher op mondiaal niveau gereget de
Internationale Organisatie voor de Burgerluchtvaart (International Swition
Organisation (ICAO)) waarbij de internationale regelgeving door deatets
wordt toegepast. De afgelopen twaalf jaren hebben de opkomselen @mtwik-
keling van regionale organisaties voor de veiligheid van de burgerharh ge-
kend (Regional Aviation Safety Organisations (RASOSs)), die edtigpmmemen
tussen het internationale ICAO niveau en het nationale niveadevardividuele
staten. Halverwege 2014 namen meer dan 100 van de ICAO-lidstateaadeel
zulke RASOs of soortgelijke organen. Dit aantal staten zal naar vdimgach
groeien omdat meer organisaties van dit type worden opgezet in etevdeal de
wereld. Toch is er tot op heden geen volledige wetenschappatijigse van
deze trend ondernomen.

Het belangrijkste doel van deze studie is dan ook de kennis ABOR
nauwkeurig in kaart te brengen en om, vanuit een juridisch @tuiimneel oog-
punt, te verifiéren hoe regionale samenwerking en de RASOs kinijdeagen
tot de verbetering van de veiligheid van de burgerluchtvaart en de hsennam
van voorschriften, normen en procedures, zoals geformuleerd in artikeh3wet
Verdrag inzake de Internationale Burgerluchtvaart (Verdrag van Chicago).

Belangrijkste bevindingen en conclusies:

De studie plaatst in eerste instantie de regionale samenwegkinet gebied van
de luchtvaartveiligheid in het kader van het Verdrag van Chicaggaanna in
hoeverre dit Verdrag nog steeds effectief is in de aanpak van de hedendfagse
ligheidproblematiek in de burgerluchtvaart (hoofdstuk 2). De sttadint aan dat,
ondanks de kritiek in het verleden op ICAQ’s effectiviteit in hatporgen van
de uitvoering en de handhaving van de normen inzake luchtvaattegijgtaten
er steeds in geslaagd zijn om het niveau van de daadwerkelijke uityean de
internationale normen en de aanbevolen praktijken (SARPS) te verbdderen.
studie wijst ook uit dat landen met schrijnende gebrekele weiligheidstoezicht-
systemen slechts 0,3% van het wereldwijde internationale luckgrmreviertegen-
woordigen.

Ongeacht het bovenstaande blijkt uit de studie dat het huidayeliale
kader voor de luchtvaartveiligheid met belangrijke uitdagingen wgedbnfron-
teerd. Deze hebben vooral betrtekking op: (1) het ondermaatse niealev
daadwerkelijke implementatie van SARPs door (43% van) de ICACQeist
voornamelijk te wijten aan een gebrek aan financiéle middelen knigebe be-
kwaamheid; (2) aanzienlijke verschillen in het aantal ongevallen ketiniveau
van de daadwerkelijke uitvoering van de acht kritische ICAO elementé#itéC
Elements (CE)) van het veiligheidstoezicht, zowel tussen indiadU@AO-
lidstaten als binnen ICAO regio's; (3) de noodzaak om de werdiEwijgeval-
lenratio te verminderen met het oog op de aanhoudende groei vankeetr vdat
naar verwachting zal verdubbelen in de komende vijftien jaar.

De studie kwam ook tot de conclusie dat de globale veiligheidhean
luchtvaartsysteem lijdt aan eedeath by audit syndrome’Dit vloeit voort uit
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overbodig regelgevend toezicht en repetitieve certificeringen van dezetfue lu
vaartactiviteiten, uitgevoerd binnen jurisdicties van verschilletaten.

Op basis van bovenstaande overwegingen stelt de studie dat IQAD ee
novatieve manier zou moeten bedenken waarop deze organisatie, irirguogl
het toezicht op de veiligheidsprestaties van de staten en hethhalp staten bij
het oplossen van de geconstateerde tekortkomingen, ook het proldeehet
teveel aan regelgevend toezicht en de verspilling van middelenddodubbele
certificering meer slagvaardig zou kunnen aanpakken. De belangrijkstegstel
van de studie om deze uitdagingen aan te pakken is het bouwerevdhve-
reldwijd Netwerk van Luchtvaarttoezicht” (Global Aviation Safety Ovdrsig
Network (GASON)), waarbij het type organisaties zoals RASOs alsdréleste
bouwstenen zouden dienen.

De studie stelt voor dat de architectuur van het GASON zou mogten u
gaan van een situatie waarbij ICAO zou vertrouwen op, en nhauw samenwerk
met, een aantal sterke RASOs. Die zouden kunnen zorgen voor een géharmon
seerde uitvoering van SARPs en handhavingsmechanismen organisestuadib
betoogt dat een dergelijk systeem niet alleen ICAO in staattetensom effici-
enter te zijn in het gebruik van haar beperkte middelen, maar ooijdoagen
tot een meer uniforme toepassing van SARPs. Immers, in pkatsen veelheid
van nationale regelingen, zou het GASON-systeem uiteindelijleent beperkt
aantal regionale verbanden leiden, die makkelijker door ICAO te starstaard
en te controleren zouden zijn. De studie erkent echter dat het GASON-copcep
dit moment ver van de werkelijkheid staat. De meerderheid va®RAN wer-
king hebben slechts adviserende en codrdinerende bevoegdheden.

De studie analyseert vervolgens in detail de notie van een RAS@I{hoo
stuk 3). Zij merkt op dat RASOs momenteel al functioneren,arhet RASO-
begrip tot uiting komt in een aantal Resoluties van de driejaxliKAO Alge-
mene Vergadering (Assembly). Eén van deze Resoluties zet RASOsfzgls o
lijke voet met nationale staten. Verwijzingen naar RASOs ziknaamwezig in de
ICAO-Bijlagen 13 en 19. Daarbuiten heeft ICAO twee handboeken depeiu
die geheel gewijd zijn aan het ontstaan en de werking van RASOs.

Ondanks het feit dat RASOs reeds vele jaren bestaan, blijkt uitstiefie
dat er tot op heden nog geen internationaal aanvaarde definitie vaedngt
RASO bestaat. Toch is een dergelijke definitie noodzakelijk, gelétet feit dat:

(1) de verwijzingen naar dit type van organisaties in toenemende etatgilg
worden in ICAO-documentatie; (2) een gepast geformuleerde definitie de meest
efficiénte vormen van RASOs zou bevorderen.

De studie toont aan dat de bevoegdheid van een RASO tot Vmreit
van veiligheidsfuncties, ingesteld door het Verdrag van Chicagoensastaten
op een juridisch bindende wijze en het beschikken over eiger@diveden inza-
ke regelgeving en handhaving belangrijke onderscheidende kenmerken tussen
RASOs en andere vormen van regionale luchtvaartveiligheidsorganizities
Dergelijke bevoegdheden maken RASOs bijzonder geschikt als mmamstoor
het GASON.

In het licht van het bovenstaande stelt de studie een typalogrevan re-
gionale organen voor de luchtvaartveiligheid, alsook een defigitieeen RASO.

Terwijl ICAO momenteel RASOs in de eerste plaats ziet alsuim&nten
ter ondersteuning van staten in de verbetering van hun veilgjberichtcapaci-
teiten, in het bijzonder door hun middelen te bundelen en sclmdélen te reali-
seren, kunnen deze organisaties eveneens andere voordelen bieden aatidanden
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op dit moment geen dringende problemen hebben in verband megaeitseren
van goed functionerende systemen voor veiligheidstoezicht. Ditv@angetoond
in het geval van de EU waar de staten in het verleden een hoog warehicht-

vaartveiligheid hebben bereikt, ondersteund door effectief toemeahatbij effici-

entie in regelgeving voor de luchtvaartindustrie de voornaamste weteachter
de oprichting van RASOs (Joint Aviation Authorities, Europ@aration Safety
Agency (EASA)) (hoofdstuk 4).

De studie toont ook met behulp van het voorbeeld van EASAeeBll
aan hoe een RASO kan worden ingebed in het institutionele ersgedkader
van een regionale organisatie voor economische integratie (Regicorabritic
Integration Organisation (REIO)). Ook de voordelen van een dergelijkalaanp
voor de veiligheid in de luchtvaart worden belicht.

Na een analyse van RASOs van over de hele wereld, extrapoleert de studi
de resultaten van de analyse en formuleert een aantal meer algemenidrgpm
over het functioneren van RASOs en de richting waarin deze zighikkaten
(hoofdstuk 5).

In dit opzicht overziet, analyseert en categoriseert de studie de verschille
de soorten van delegatieregelingen die staten vaak gebruiken bigb&eaRA-
SOs. De studie komt tot de conclusie dat de keuze van legtuinen de aard van
de delegatieregelingen van een RASO moet worden gestoeld op eeygmrati
luatie van de behoeften en het beleid van de betrokken staten. Totkzeéomok
aan dat het delegeren van taken die de centralisatie van een bepdmgjteids-
functie op regionaal niveau mogelijk maken, een aantal voordelen tneti;

- Schaalvoordelen en een betere bundeling van middelen;

- Minder risico op duplicatie tussen het nationaal en regionaghujv

- Mogelijkheid tot volledig geharmoniseerde actie, zoals één enkeli-certif
caat dat geldig is in de gehele regio, of één enkele regel die van ingpass
op alle luchtvaartorganisaties.

De studie toont ook aan dat RASOs die op een juridisch biledeijze de
bevoegdheid kregen om veiligheidsfuncties uit te oefenen ten bebhaewk sta-
ten, nog steeds zeer zeldzaam zijn. In augustus 2014 waren es sleehtan
dergelijke RASOs in de wereld: EASA in de EU, de Interstate Aviaiommit-
tee (IAC) in het Gemenebest van Onafhankelijke Staten (Commonwetitheof
pendent States (CIS)), en de Eastern Caribbean Civil Aviation Awth&C-
CAA).

Om de lidstaten te helpen bij het opzetten van RASOs, stedtudlie een
praktische 'gereedschapskist' voor, die is opgebouwd rond deEshtad ICAO
betreffende het veiligheidstoezicht door een staat. De studie ideetifiook de
RASO karakteristieken die vooral belangrijk zijn vanuit het perspeciiesfhet
opzetten van het GASON. Deze zijn het bestaan van een geharmoniseeyet regel
vend kader en van mechanismen voor regionale controle, die hetijiataken
dat de RASO ICAO voorziet van informatie over hoe haar lidstaten dePSAR
naleven.

De bevindingen van deze studie wijzen ook op de nood om ebtigei
heid aan de dag te leggen met betrekking tot de verwachtingee ditethatio-
nale luchtvaartgemeenschap koestert jegens RASOs. Dit vioett wiodnet feit
dat sommige geanalyseerde RASOs moeilijkheden hadden ervaren mende fina
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ciering van hun activiteiten of met de werving van voldoende gefiwesid
technisch personeel.

Hoewel het institutionele kader en de juridische grondslag vaegiena-
le organen voor de luchtvaartveiligheid zeer gevarieerd zijn, bleekt wihder-
zoek dat deze organisaties een sterke neiging vertonen om in dedydltieren
naar meer formele entiteiten. Het belangrijkste kenmerk van deze trede is
overgang naar organisaties die zijn opgericht door middel van interalatioer-
dragen en het verkrijgen van afzonderlijke rechtspersoonlijkheid. Geeidieit
dat een groot aantal van dergelijke organisaties alleen in de laatgematiever-
den opgericht en dat nieuwe RASOs gepland worden, in het tgezam Afrika
en het Midden-Oosten, komt de studie tot de conclusie dat dezgtievath
waarschijnlijk zal voortzetten in de toekomst

Dit onderzoek kijkt ook naar vragen over internationale verantwodcdelij
heid en civielrechtelijke aansprakelijkheid die de werking van RAR@iszich
meebrengen (hoofdstuk 6). In dit opzicht verduidelijkt en invesdart de studie
eerst de algemene beginselen en concepten met betrekking tot de tugkendée
delegatie van verantwoordelijkheden en taken in de burgerluchtvagtiedl;
zowel in een nationale als in een internationale juridische coMegttbouwend
op de algemene theorie van de verwijzing van bevoegdheden naar intafeation
organisaties onderscheidt de studie, en kenmerkt ze vanuit hetnbagpuhet
internationaal recht, drie hoofdtypen van delegaties die stabenilgen om RA-
SOs te machtigen: agentschaprelaties, delegatie in de eigenlijkerziover-
dracht.

Op basis van de analyse van de bepalingen van het Verdrag \eag<&hi
en haar Bijlagen, alsmede relevante ICAO-, staats- en RASO praktigrah k
deze studie tot de conclusie dat hit lege lata’perfect aanvaardbaar is voor een
staat om zijn verplichtingen op veiligheidsgebied gedeelteligetit volledig aan
een RASO toe te vertrouwen, zolang de staat kan aantonen dat de desletreffe
SARP effectief uitgevoerd wordt. Echter, de studie komt tot delesie dat deze
mogelijkheid niet altijd duidelijk tot uiting komt in dermulering van de ICAO
SARPs.

De studie formuleert en analyseert ook het principe van de ultieme staats
verantwoordelijkheid voor veiligheidsregelgeving en -toezicht ,szd& voort-
vloeit uit het Verdrag van Chicago. Dit principe, dat voortkasin het feit dat
alleen staten verdragsluitende partij kunnen zijn tot het VendwagChicago, is
momenteel de belangrijkste beperking met betrekking tot de delegatide vei-
ligheidsfuncties door een staat aan RASOs. De studie ledgtiihoewel RASOs
kunnen fungeren als vertegenwoordigers van de staten krachtens inteaiation
recht, staten hun uiteindelijke verantwoordelijkheid voor de najevan de ver-
eisten van het Verdrag van Chicago en haar veiligheidsgerelateerdeBijieg
kunnen overdragen aan een RASO.

In aanvulling op het principe van de ultieme verantwoordelijkkaid een
staat voor het veiligheidstoezicht, identificeert deze studie een aadalspeci-
fieke beperkingen met betrekking tot de delegatie van veiligheidgfarddor een
staat aan een RASO vanuit het perspectief van het Verdrag van Chicago.

Als het gaat om de mogelijke verantwoordelijkheid van RASOgerd
het internationaal recht, blijkt uit deze studie dat de meerdeviagidle RASOs
kan worden beschouwd als organen met rechtspersoonlijkheid. Ftamaitibnale
wettelijke verantwoordelijkheid kan dumogelijk op het spel staan. De studie
heeft ook vastgesteld dat, omdat RASOs vanuit het perspectieferainay van
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Chicago hooguit kunnen fungeren als vertegenwoordigers van stateacties
van RASOs krachtens internationaal recht normaliter zullen worasyegohre-
ven aan staten.

Gezien het feit dat RASOs geen partij kunnen zijn bij het Verseayg
Chicago, zijn de oprichtingsovereenkomsten de belangrijkste barhvua inter-
nationaalrechtelijke verplichtingen. De verplichtingen die voorteloaiit deze
oprichtingsovereenkomsten zijn gericht aan de RASO lidstaten. Edbiar,stu-
die beschouwt de mate waarin ook een niet-lidstaat de internationidiscjue
verantwoordelijkheid van een RASO zou kunnen vatten. De studi¢ tad de
conclusie dat een dergelijke mogelijkheid a priori niet kan wordgesloten, in
het bijzonder in het geval waarin RASOs operationele verantwooltsdign
dragen, zoals vliegtuigen certificeren, waarvan de nalatige uitoefenimmgde-
vallen kan bijdragen.

Wat de civielrechtelijke aansprakelijkheid van RASOs betreft, hee# de
studie gevonden dat slechts een beperkt aantal oprichtingsactes vaxs Bé&#-
lingen bevatten, die deze kwestie behandelen. Als gevolg daarvemaBvezig-
heid van een internationaal verdrag inzake de wettelijke aansprakelijidreni
luchtvaarttoezichthouders, wordt deze vraag in eerste instantie geregideerd
de oprichtingsactes van de RASO en binnenlandse (of regionale) vidxtestu-
die beschouwt de voorwaarden voor die aansprakelijkheid, met inbegripe
erkenning van rechtspersoonlijkheid van RASOs volgens het akgiogcht en de
gerechtelijke immuniteit, die een aantal RASOs genieten.

De studie besteedt ook aandacht aan de eventuele noodzaak tot gvijzigin
van het Verdrag van Chicago in het licht van de gevonden beperldigggnort-
vloeien uit het feit dat op dit moment alleen staten bij dit kégydartij kunnen
zijn. Hoewel de inschatting is dat het zeer onwaarschijnlijlkats deze wijzigin-
gen kunnen worden gerealiseerd, beschouwt de studie twee soortgngéai
die het mogelijk maken dat RASOs, in eigen naam veiligheidsésnot kader
van het Verdrag van Chicago en de Bijlagen zouden kunnen uitoefenen:

- Wijziging van artikel 83bis van het Verdrag van Chicago op eerevdie
de overdracht van veiligheidsfuncties niet alleen naar andere landen, maa
ook naar internationale organisaties mogelijk maakt;

- Opneming in het Verdrag van Chicago van de zogenaamde REKdIelau
die voorziet in de mogelijkheid van toetreding tot een internatiover-
drag of een REIO, zoals de Afrikaanse Regionale Economische Gemeen-
schappen (Regional Economic Communities (RECSs)) of de EU.

Zonder de mogelijkheid van een toekomstige wijziging van het "grdr
van Chicago uit te sluiten, stelt deze studie dat op korte teemijrveel duidelij-
ker beleid van ICAO nodig is over de rol van staten bij bezitht op RASOs.
De studie toont aan dat een dergelijk toezicht gebaseerd moet tigt pgncipe
dat het toezichtsbeleid van staten, en RASOs namens hemiydeat van het
veiligheidstoezicht zoals vereist door het Verdrag van Chicago dgeen Zulk
toezichtsheleid zou niet mogen leiden tot de noodzaak omtids man een regi-
onale instantie in detail te controleren of tot een risico op eemagpvwan deskun-
digheid op nationaal en regionaal niveau.

De studie wordt afgesloten met een aantal aanbevelingen die voanvloei
uit de algemene analyse van het onderzoeksmateriaal, en formuleert aanbevelin-
gen voor verder onderzoek (hoofdstuk 7). De aanbevelingen betreffet bij-
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zonder de oprichting van het GASON, de vaststelling van een Rig8qitie, de
specifieke voordelen van de verschillende niveaus van RASO delegatiegegel
een betere afspiegeling van het RASO concept in de ICAO-Bijlagemyatizaak
van de lidstaten om toezicht op hun RASO uit te oefenengederdering van
duidelijke bepalingen in de oprichtingsdocumenten van een RAZ{he de aan-
sprakelijkheid voor schade, en tot slot mogelijke toekomstigagimgen van het
Verdrag van Chicago.
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Appendix

Core sample of organisations selected for the study

1) European Aviation Safety Agency (EASA)
2) European Organisation for the safety of air navigation (EUROCGMNJR

3) European Network of Civil Aviation Safety Investigation Authest
(ENCASIA)

4) Interstate Aviation Committee (IAC)
5) Banjul Accord Group Aviation Safety Oversight Organisation (B/AS&X0O)
6) Banjul Accord Group Accident Investigation Agency (BAGAIA)

7) East African Community Civil Aviation Safety and Security Oversiggency
(CASSOA)

8) Les Autorités Africaines et Malgache de I'Aviation Civile (AAMAC)

9) Pacific Aviation Safety Office (PASO)

10)Eastern Caribbean Civil Aviation Authority (ECCAA)

11)Caribbean Aviation Safety and Security Oversight System (CASSOS)

12)Regional Cooperation System on Safety Oversight in Latin America
(SRVSOP)

13)Agencia Centroamérica para la Seguridad Aeronautica (ACSA)

14)Agence de Supervision de la Sécurité Aérienne en Afrique Centrale (ASSA-
AC)
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