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“Save in the Common
Interest”: Confronting Legal
Hegemonies in the Law

of Self-Defense Against
Terrorist Acts

CARSTEN STAHN

ABSTRACT

The aftermath of 9/11 has triggered expanding interpretations of self-
defense, enabling the exercise of self-defense against non-state actors. This
interpretation is permitted by the wording of Article 51 of the UN Charter.
However, controversies over the extension of self-defense under the Unable
or Unwilling Doctrine in the aftermath of Syria, the application of self-
defense to attacks by Houthis against commercial vessels in the Red Sea, or
legal concerns regarding the proportionality of the Israeli response to the
October 7 attacks, illustrate some of the ongoing contestations regarding
the use of force under the umbrella of counterterrorism. It is more neces-
sary than ever to refine safeguards and constraints in the context of the
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resurgence of imperial ambitions or moves toward a “deal-based,” rather
than a “rules-based” order. The Security Council and the International
Court of Justice have only played a marginal role in curbing risks. The
Gaza war has shown four radically different readings of self-defense, and
the risks of rationalizing human cost through necessity and proportionality
justifications. This article proposes a number of ways to curtail abuses of
self-defense and confront legal hegemonies in the law governing the use of
force. They include a greater focus on de-hegemonic approaches toward
consent and cooperation prior to the exercise of self-defense, the develop-
ment of clearer evidentiary standards, the option of compensation in case
of the violation of necessity or proportionality criteria, broader transpar-
ency and discursive accountability relating to claims of self-defense under
Article 51, and a reinvigoration of the role of the General Assembly.

INTRODUCTION

The preamble of the United Nations Charter is clear: “Armed force shall
not be used, save in the common interest.” It placed faith in the collective
security system. In my 2003 article, “Terrorist Acts as Armed Attack’: The
Right to Self-Defense, Article 51 (¥2) of the UN Charter, and International
Terrorism,”" I argued that the legal response to 9/11 marked a turning point
for certain tenets of the UN system: the interplay between self-defense and
collective security, the future of the law of self-defense, and the balance
between recourse to force and law enforcement more broadly. How does
the picture look today?

More than two decades later, the consequences and ambivalent features
of legal responses have become clearer. Classical state-centric readings of
self-defense have been adjusted to the realities of terrorist threats posed by
non-state actors. In state practice, it is more commonly recognized that
the right of self-defense also applies to attacks by non-state actors.” Self-
defense has been invoked on a continuing basis as legal justification for
military strikes against terrorist actors. It has been applied, both in the
context of collective action against the Islamic State of Iraq and Syria (ISIS)
or in response to Houthi attacks against merchant ships in the Red Sea,
and in transnational counterterrorism operations by individual states (e.g.,
Turkey, Colombia, Kenya, Ethiopia). However, there are flip sides.

The increased turn to self-defense has contributed to a greater degree
of international legal disorder. It has broadened the option to invoke self-
defense as a strategy to justify the use of force within the territory of a host
state without the latter’s consent. States have actively used counterterrorism
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semantics and indeterminacies in
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The troubled implications of the oo,
interventions in Afghanistan, Iraq, Libya, or Syria have reinvigorated
concerns that the legal framework developed in the War on Terror may
entrench hegemonic features of the law of armed force,” create greater
inequality, or ultimately serve to extend authoritarian rule.® The price
has become apparent in the war in Ukraine, where Russia relied on these
contradictions to brand acts of aggression against Ukraine as legitimate
exercises of self-defense.”

There is an urgent need to address the risks and problems of expanding
interpretations of self-defense against terrorist acts in order to confront the
illiberal liberalism of legal argumentation, and curtail the abuse of self-
defense. In this article, I revisit three fundamental aspects of the law of
self-defense against terrorist acts in post 9/11 practice: (1) light and shadow
of a new era of Article 51 practice,’ (2) four readings of self-defense, and
(3) ways to constrain abuses through the principles of necessity, propor-
tionality, and procedural and discursive accountability. I propose certain
recommendations and course corrections. They will not entirely solve the
dilemmas of hegemony and abuse, but are necessary to confront the vulner-
abilities and challenges of the law of self-defense in an era of disinformation,

i. Article 51 states: “Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against a Member of
the United Nations, until the Security Council has taken measures necessary to main-
tain international peace and security. Measures taken by Members in the exercise of
this right of self-defence shall be immediately reported to the Security Council and
shall not in any way affect the authority and responsibility of the Security Council
under the present Charter to take at any time such action as it deems necessary in
order to maintain or restore international peace and security.”
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securitization of structural problems, double standards, and fundamental

threats to the “rules-based order.”®

LIGHT AND SHADOW OF A NEW ERA OF ARTICLE 51

The argument that self-defense can be invoked against non-state actors
is not new. The 9/11 attacks and its aftermath has given new impetus to
the claim that Article 51 of the UN Charter can be invoked in response
to terrorist attacks by non-state actors, provided that they are sufficiently
grave in terms of their scale and effect.” In 2003, I argued that Article 51
would become a “new Grundnorm governing the unilateral use of force by
states against terrorist acts.”'® This prediction has to some extent become
a reality.

The Emperor’s New Clothes

The strengthening of obligations of states to prevent and punish terrorism
has reinforced the claim that “sovereignty over territory comes with a
price.”!! In legal debate, the main issue is often not so much whether states
are entitled to exercise self-defense against terrorist acts by non-state actors,
but rather how it can be justified that the host state needs to tolerate viola-
tions of its sovereignty.'?

Self-defense has become the justification of choice in state practice.
Since 2001, multiple states have relied on 9/11 as a precedent to justify
the exercise of self-defense against terrorist actors abroad without the
consent of the host state. The list is long and doesn’t just include Western
powers. Turkey has repeatedly asserted the right to self-defense under
Article 51 against attacks by members of the Kurdistan Workers’ Party
(PKK) in Iraq (2016)" and ISIS and Kurdish forces in Syria (Operation
Olive Branch, 2018; Operation Peace Spring, 2019).'* Israel has invoked
self-defense in order to justify attacks against the “terrorist presence” of
Hezbollah in Lebanon (2006)." In 2007, Russia justified the exercise of
self-defense against terrorist attacks by Chechen rebels from Georgia by
emphasizing Georgia’s failure to establish a security zone and comply with
counterterrorist obligations under Security Council Resolution 1373.' In
2008, Colombia carried out strikes against members of the Revolutionary
Armed Forces of Colombia in Ecuador, based on grounds of hot pursuit
and self-defense.'” Kenya has relied on self-defense in order to justify the
use of force against Al-Shabaab in Somalia in 2011." In 2015, Egypt used
self-defense in order to counter terrorist acts directed against Egypt and
Egyptian nationals by an ISIS-affiliated group operating in Libya.
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The number of cases in which states have submitted communications
under Article 51 to the Security Council to justify military action against
terrorist targets has increased since 9/11." This trend suggests that states
are eager to ground forcible counterterrorism operations inside the frame-
work of the UN Charter, rather than outside of it.? However, the bound-
aries of self-defense have been pushed through norm entrepreneurship by
powerful states. Norm entrepreneurship here refers to the gradual transla-
tion of national policies into new legal doctrines and principles through
informal legal processes, or the active use of legal grey zones in practice, in
order to extend the prospects of uses of force.”’ Some extensions, such as
relaxations of the “imminence” standard of the attack or broader flexibility
to carry out strikes against non-state actors without consent or complicity
of the territorial state, provide leeway for abuse or carry neo-imperial
features, since they enable a select number of states to enforce their inter-
ests through force.

A critical juncture is the formalization of the “Unwilling or Unable”
doctrine in the context of the U.S.-led military operations against ISIS in
Syria in 2014 (Operation Enduring Resolve).** It gave broader support
to an expansive concept of self-defense against terrorist acts, which had
previously been invoked only by a handful of states (Israel, Turkey, and
the United States). Syria objected to the U.S.-led Coalition airstrikes on
its territory.” On September 23, 2014, U.S. Permanent Representative
Samantha Power formulated the doctrine in the letter under Article 51 to
the Security Council. It stated:

“States must be able to defend themselves, in accordance with the
inherent right of individual and collective self-defense, as reflected in
Article 51 of the Charter of the United Nations, when, as is the case
here, the government of the State where the threat is located is unwilling

or unable to prevent the use of its territory for such attacks.”*

The United States” reading marks a reinterpretation of Article 51, intro-
ducing an additional element into the justification of self-defense, which
lacks an express foundation in the wording of the provision. Ultimately,
this argument implies that, under Article 51, a state is required to endure
measures of self-defense against attacks by non-state actors emanating from
its territory, even if it does not carry responsibility for such attacks. Several
Western states, including the UK, Germany, the Netherlands, the Czech
Republic, Canada, and Australia, supported this argument to justify their
actions. Some states have endorsed an expansive version of the doctrine,
encompassing both the inability and the unwillingness limb (e.g., Australia,
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Azerbaijan, Belgium, Denmark, Estonia, the Netherlands, Turkey, the UK,
and the United States).” Others have accepted it at least in cases of absence
of state authority or effective control (e.g., Austria, Belgium, Denmark,
and Norway).

The Unwilling or Unable doctrine evokes colonial déja-vu, since it
introduces hierarchical, capacity-based distinctions among states, which
are reminiscent of nineteenth century practices.” Notions of unwillingness
................................................................. or 1nab1hty are not empirical facts, but

The Unwilling or Unable

doctrine evokes colonial

subjective  interpretations  actively
created through discourses and social
practices—and  therefore open to
déj&‘z—vu, since it introduces normative assessment. The danger of

hierarchical, azpacz'zy-bgsed the doctrine lies in the fact that it leaves

; .
distinctions among states, assessments of the host state’s capacity

which are reminiscent o f and behavior within the hands of inter-
vening states. It has been criticized as a

nineteenth century practices. revival of historical “self-help” or
................................................................. “Vital interests”ZS dOCtriI’ICS under the
umbrella of a global “war against terror.”” Its formalization in Article 51
letters opens prospects for unchecked uses of force beyond the case of ISIS
or Syria.

Both limbs of the test have problems from the perspective of equality
and state consent. The doctrine suggests that it is legitimate to carry out
strikes in self-defense, if the host state is “unwilling to effectively restrain
the armed activities of the non-state actor.” This is a slippery slope, since
it enables the victim state to brand a host state as unwilling, if the host state
seeks to address terrorist threats emanating from its territory in a different
way (e.g., non-military means) than the victim state, or if the host state
refuses external assistance to suppress terrorist activities. The doctrine
ties the host state to an obligation of result, rather than an obligation of
means.”’ The possibility of carrying out strikes against states, which are
“unable but willing,” carries similar risks of abuse. Specifying a “reasonable
and objective basis” to conclude that a host state is unable is difficult in
cases of partial inability.** Leaving that assessment to the victim state (e.g.,
in case of a “failure or refusal” of the host state to agree or implement “a
reasonable and effective plan of action”),* opens the floodgates for abuse.*
Governments with lesser means to suppress terrorist activities effectively
remain at the receiving end of foreign uses of armed force.

This expansion has triggered critical reactions from Latin American
and Asian states. States such as Brazil, Mexico, Ecuador, Venezuela, Cuba,
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and Sri Lanka have opposed the doctrine since it broadens exceptions to
the general prohibition on the use of force, and/or have challenged its
emergence as customary law.” China has cautioned that extraterritorial
self-defense under the cloak of “counter-terrorism” should be subject “to
the consent of the state concerned.”

A further critical step was the application of self-defense to attacks by
the Houthis against commercial vessels and navy ships in the Red Sea by
the armed forces of the United States and the UK, with support from the
Netherlands, Canada, Bahrain, and Australia. It posed the question to what
extent Article 51 could be exercised transnationally to counter attacks against
international commercial shipping. The commercial vessels attacked by the
Houthis ran under the flags of Panama, the Bahamas, Liberia, Singapore,
and the Marshall Islands. Both the United States and the UK invoked the
right to self-defense under Article 51 to justify missile strikes against Houthi-
controlled areas in Yemen without the consent of the government. The justi-
fication relied inherently on the logic of the Unwilling or Unable doctrine.”
It broadened the application of Article 51 beyond the classical idea that states
can use self-defense to protect their warships or vessels carrying their flag.®
Under international law, it has been contested whether attacks by non-state
actors against merchant vessels trigger the exercise of the right to self-defense,
since they are not “quasi territorial extensions” of their flag states.”” The
United States pushed for an extensive interpretation of self-defense in the
context of counterterrorism, arguing that it “is long established that States
have a right to defend merchant and commercial vessels from attacks.”*
However, self-defense does not provide a general right to respond to attacks
on “international commercial shipping,” or a license for states to protect their
own global strategic or economic interests through the use of force.*’ Other
states, such as Russia, criticized the extension of self-defense to the protection
of commercial vessels.* They argued that it would give intervening states
“a free hand at loosely interpreting the right to defend their ships for the
purpose of self-defense.”*

A “Hands-Off” Security Council and Judicial Indeterminacy by the
World Court

The checks and balances that the Charter foresees to counter expanded
claims of self-defense have not been exercised as intended. The Security
Council and the International Court of Justice (ICJ) have only played a
marginal role in curbing risks.

The innovation of the response to 9/11 was that the Security Council
affirmed ex ante in UNSC Resolutions 1368 (2001) and 1373 (2001) that
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the United States had a right to defend itself against attacks by Al-Qaeda.
In 2003, I expressed the hope that this practice would lay “the foundation
for a new model of community-based self-defense” (Article 51 ¥2).% These
hopes clearly did not materialize. Security Council reactions to invocations
of Article 51 have been inconsistent, ambiguous, and ex post.

The Council has failed to exercise its jury function under Article 51
in a transparent and systematic way. It reacted in ambiguous terms to the
application of the Unable or Unwilling doctrine in the context of Syria. It
adopted resolution 2249 (2015), in which it “called upon” Member States
that “have the capacity to do so to take all necessary measures” to “suppress
terrorist acts committed specifically by ISIL” in Syria and Iraq. It endorsed
military action ex post facto in operative paragraph 5 of the resolution.
But it did not formally authorize these measures as enforcement measures
under Chapter VII, it failed to mention Article 51 expressly, and it added a
caveat that the endorsement only extends to measures taken “in compliance
with international law.” It thereby provided leeway to both supporters and
critics of the Unable or Unwilling doctrine to maintain their positions.®

The Council adopted a similar hands-off approach in the legal contro-
versy over military strikes against the Houthis in Yemen. In this case, it
again reacted ex post facto. It adopted Resolution 2722 (2024), in which
it “[took] note of the right of Member States, in accordance with interna-
tional law, to defend their vessels from attacks, including those that under-
mine navigational rights and freedoms.”* Through this careful language
(“takes note,” “in accordance with international law”), it avoided taking a
clear position on the endorsement of interpretation of self-defense advo-
cated by the coalition supporting the strikes.

The indecisive practice of the Council, its reactive modus operandi, and
its passive approach toward Article 51 communications has been criticized
by representatives of the Global South. In 2018, the thirty-three member
states of the Community of Latin American and Caribbean States (CELAC)
issued a statement to the Sixth Committee of the General Assembly, in
which they expressed “concern” regarding the “ex post facto” justifications
of self-defense “in the context of counterterrorism,” and called for a more
“open and transparent debate on this issue.”"

The other UN organ that can exercise scrutiny over the interpretation
of self-defense is the IC]. It has largely shied away from providing guidance
on the interpretation of Article 51 in relation to non-state actors in the
aftermath of 9/11. The Court could have provided guidance on develop-
ments since Nicaragua in the Oil Platforms case (2003), the Wall Opinion
(2004),% or the Armed Activities case (2005).>° However, it has addressed

VOL. 49:2 SUMMER 202§



“SAVE IN THE COMMON INTEREST” 197

the status of the law of self-defense only in a cursory way (“telegraphic”
style) in the framework of its decisions,’’ leaving a great deal of uncer-
tainty. The reasoning reflected in the main body of decisions reflects an
unease of the Court to depart from its previous jurisprudence. The three
decisions suggest that the ICJ’s jurisprudence embraces a cautious, state-
centric reading of self-defense. However, upon closer examination, the
Court’s approach is more nuanced. The diversity of views is reflected in the
separate or dissenting opinions of individual judges.

Palestine marked a test case for the impact of Security Council reso-
lutions 1368 (2001) and 1373 (2001). In the Wall Opinion, the Court
had an opportunity to clarify its stance on the role of attacks by-non state
actors. The language of the advisory opinion is marked by compromise.
The Court avoided engaging with the question of self-defense against acts
of non-state actors, by relying on the special context of the occupation of
Palestine. It denied the externality requirement of self-defense. The ICJ
implied that a state cannot invoke self-defense in relation to attacks by
non-state actors, which emanate from territory occupied by that state,
since such attacks do not necessarily involve use of force in “international
relations” within the meaning of Art. 2 (4) of the UN Charter." It rejected
Israel’s claim to self-defense partly because it “exercises control in the
Occupied Palestinian Territory” and because the threat “originates within,
and not outside, that territory.”>* Several judges (Higgins,” Kooijmans,*
Buergenthal®) have criticized the Court for failing to engage more thor-
oughly with the underlying justifications and developments after 9/11.5
For instance, Judge Kooijmans openly challenged the failure of the Court
to take into account the “new element” of resolutions 1368 (2001) and
1373 (2001), namely their recognition of “the inherent right of individual
or collective self-defence without making any reference to an armed attack
by a State.””

In the Armed Activities case, the Court denied Uganda’s claim to self-
defense on the ground that there was “no satisfactory proof” that the
government of the Democratic Republic of Congo (DRC) was directly or
indirectly involved in these attacks.”® But it added an important disclaimer
and stated that “the Court has no need to respond to the contentions of
the Parties as to whether and under what conditions contemporary inter-
national law provides for a right of self-defense against large-scale attacks

ii. Article 2(4): All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the purposes of the United Nations.
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by irregular forces.” This opening may be seen as an indication that the
Court has never fully closed the door to the applicability of Article 51 to
terrorist attacks by non-state actors.®

The existing jurisprudence has presented an incomplete picture of
the complexity of legal issues. Judge Kooijmans and Judge Simma openly
voiced their regret that the Court “missed a chance to fine-tune the posi-
tion it took 20 years ago in spite of the explicit invitation by one of the
Parties to do so0.”®! Follow-up decisions have not provided much clarity.
The Court has largely failed to discuss the interplay between occupation
and self-defense in its 2024 advisory opinion, in which it argued that Israel

%2 or

abused “its position as an occupying Power” in the occupied territories
in its interim measures orders under the Genocide Convention in the after-
math of the October 7 attacks by Hamas.®® This silence marks a consider-
able gap in the reasoning. Some judges have explained the inapplicability
of self-defense in the occupied territories in their individual opinions. For
instance, Judges Yusuf, Nolte, and Cleveland have argued that self-defense

4 j.e., annexa-

cannot be used to justify prolonged and illegal occupation,®
tion or permanent control over occupied territory.

The broader reluctance of the Court to formulate a general position on
the applicability of self-defense to acts of non-state actors may be explained
................................................................. by a number of factors: judicial

The broader reluctance economy, the delicate historical and

of the Court to formulate
a general position on the

political context of self-defense claims,
divergent legal views, and the will to
produce a widely shared majority deci-
d])pll'c‘élél'lilj/ of self—deﬁnse to sion. This indecision has left a void in

acts of non-state actors may the legal landscape. It has provided an
opportunity for powerful states to

be explained by a number
T develop the normative framework of
of factors: judicial economy,

the delicate historical and (e.g., the Bush doctrine of “preemptive
])oll'tz'ml context of Segf— self-defense”)® or soft instruments

defense claims, divergent pushing the boundaries of self-defense.
A prominent example of a soft

self-defense through policy doctrines

legal views, and the will
instrument, which has sought to

to produce a widely shared

o - redefine the contours of self-defense
majority decision. in line with the Unable or Unwilling
................................................................. doctrine are the Bethlehem Principles
(“Principles relevant to the scope of a state’s right to self-defense against

an imminent or armed attack by non-state actors”),*® coined by former
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UK legal advisor Daniel Bethlehem and based on discussions “with foreign
ministry, defense ministry, and military legal advisers from a number
of states who have operational experience in these matters.””” They are
formally presented as neutral principles, geared toward addressing the
“practical realities” of this sensitive area of law, but have been criticized for
their lack of inclusivity, their limited engagement with alternative view-
points,”® and their broad interpretation of the irrelevance of state consent
in case of unwillingness (collusion, harboring)® or inability” to “effectively
restrain the armed activities of the non-state actors”.

TERRORIST ATTACKS AS ARMED ATTACK: FOUR READINGS OF
SELF-DEFENSE

The conflicting views about the proper interpretation of self-defense are
grounded in different conceptions of self-defense and divergent views as
to how competing interests should be balanced.”" This is vividly illustrated
by the dispute over self-defense in response to the October 7 attacks in
the Security Council. Several states (e.g., the United States, France, the
UK, Malta) have openly recognized Israel’s right to self-defense, while
others (e.g., Jordan, Pakistan, Brazil) have questioned this right, based on
the fact that Hamas is a non-state actor and Israel an occupying power.”
The controversy reflects not only different views about the applicability
of self-defense in contexts of occupation,™ or the status of Gaza as occu-
pied territory,” but the persistence of radically different understandings
of self-defense. They correlate partly with different understandings and
approaches toward international law.

iii.  7he Wall Advisory Opinion suggested that self-defense may be precluded in contexts of
occupation, since the attack lacks sufficient externality. The 2024 Advisory Opinion
on Policies and Practices of Israel in the Occupied Palestinian Territory implied that
occupying power cannot invoke self-defense if the occupation is illegal and guided by
an ulterior goal of annexation (para. 261).

iv. Israel has argued that Gaza was not occupied territory prior to the October 7 attacks,
since it was governed by Hamas and no longer under Israel’s effective control since its
disengagement from Gaza in 2015.

VOL. 49:2 SUMMER 202§



200 THE FLETCHER FORUM OF WORLD AFFAIRS

State-Centric Reading of Self-Defense

According to a classic state-centric reading of armed attack, self-defense
................................................................. applies in iI‘ltCl‘StatC l‘ClatiOHS. It can
According to a classic state- only be exercised against a host state, if
terrorist attacks by non-state actors can
be attributed to that state.” Doctrinally,
attack, Sdf’ deféme dpp[igs this approach reads self-defense under
in interstate relations. It can  Article 51 as an exception to the prohi-
only be exercised against a bition of the use of force under Article
2(4), which must be violated, in order

centric reading of armed

host state, if terrorist attacks
by non-state actors can be
attributed to that state.

to trigger Article 51. This reading
entails several limitations for self-
defense. It makes self-defense subject to
................................................................. an externality requirement,  since
Article 2(4) prohibits use of force in “international relations,” and it implies
that the attack must, in principle, be imputable to a state entity, i.e., the
host state.

This understanding of self-defense places the emphasis on stability
of international relations and the protection of the interests of the host
state. It requires some form of due diligence violation (sic utere non
laedas), or at least a sufficient nexus, enabling attribution of conduct to
the host state as a precondition for self-defense. This attribution has posed
challenges in the context of 9/11. It has gradually led to a loosening of
requirements, expanding attribution beyond agency (effective control) or
collusion to passive support (e.g., harboring), based on duties of states to
combat terrorism. The Unable or Unwilling doctrine stretches this idea
to a breaking point, since it enables self-defense in circumstances that
are beyond the host state’s control. It imposes de facto a strict liability
regime in cases where the host state is unable to suppress terrorist activities,
making it necessary to rely on alternative justifications than attribution,
such as estoppel or forfeiture of sovereignty protection, in order to justify
the exercise of self-defense.

The state-centric understanding makes it difficult to justify the exercise
of self-defense against Hamas as a non-state actor.” It would require Israel
to show that the attacks had a sufficient degree of externality to violate
Article 2(4) of the UN Charter. Most importantly, it makes the applica-
bility of Article 51 dependent on whether or not Palestine qualifies as a

v. The attribution argument has been criticized for reading more into the wording of
Article 51 than it actually says.
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state entity, whether Gaza is part of its sovereign territory, and whether the
attacks can in some way be attributed to the Palestinian authority.

Self-Defense As An Inherent, Non-State-Centric Right
A second approach regards self-defense as an inherent right and indepen-

74 rather than as an exception to Article

dent norm of international law,
2(4) It has gained signiﬁcant CFACEIOMNL  cvoeeeeee e
in the aftermath of 9/11. It treats self-

defense as the “flip-side” of the state- .
5 which is S¢lf-defense as an inherent

A second approach regards

centric ban on force,’
triggered by the factual occurrence of Vig/ft and iﬂdepmdmt norm

an armed attack (not a violation of of international law,”* rather
Article 2(4)).”® This approach justifies

than as an exception to
the exercise of self-defense against non-

Article 2(4). It has gained

Article 51, which does not place a limi- Slgmﬁ"ﬂnt traction in the
tation on the author of the attack, and ﬂﬁermat/] 0f 9/11.

the permissive nature of self-defense, oo

state actors based on the wording of

which allows states to defend themselves against armed attacks. It places
greater emphasis on the interests of the victim state, which cannot be
deemed to passively tolerate terrorist attacks against its territory or inhabit-
ants. It operates on the understanding that self-defense can be exercised
without attribution of an attack to a state or prior wrongdoing by the host
state.” It seeks to curtail the risk of armed force predominantly through
the necessity and proportionality requirements of self-defense. The host
state is deemed to endure self-defense action in or on its territory, based on
the inherent right to self-defense under Article 51. This approach finds
support in the wording of Security Council Resolutions 1368 (2001) and
1373 (2001). It has inter alia been invoked by the United States to defend
its strikes against al-Qaeda and its associated forces in Afghanistan, Pakistan,
Yemen, or Somalia,”® by Israel to justify its exercise of self-defense against
attacks by Hezbollah in Lebanon, or by Turkey to support its operations in
Iraq and Syria against the PKK.

This reading makes it possible to argue that the October 7 attacks qualify
as an armed attack and that self-defense can be exercised against Hamas as a
non-state actor. It treats self-defense primarily as a security measure, rather
than as an international sanction. It faces critiques, since it increases the
risks of abusive uses of force, which have become evident in the context of
the use of force in Gaza. First, self-defense may easily turn from a defensive
operation into a punitive measure, i.e., an attempt to hold the authors of
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the attack accountable through force or to inflict punishment on a broader
collectivity. This is, inter alia, shown by the large number of civilian casualties
and the displacements in the Gaza war.

Second, Self" defeme 15 'mb] ect safeguards: rather general and malleable
10 weak safeguards: rather necessity and proportionality standards

general and malleable and blurry evidentiary thresholds." For

necessity an A proportiona /lt_)/ instance, the United States, the UK, and
Australia have subscribed to the stan-
standards and blurry

dard of the Bethlehem Principles, which

do not require “clear and convincing”

Second, self-defense is subject to weak

evidentiary thresholds.

................................................................. CVidenCC, but merely a “reasonable and
objective basis,”" supported by credible and all reasonably available informa-
tion. This is a relatively low threshold,”” which is easily subject to manipula-
tion, and rarely publicly verified, due to selective follow-up or political divide
within the Security Council.*°

The Functional Approach: Differentiation by Nature of Non-State Actors
A third approach differentiates based on the nature of the non-state actor.
It accepts that armed attacks by state-like entities come within the scope of
Article 51. This view has gained prominence in justification of strikes
against ISIS in Syria. Some states have taken the view that self-defense can
................................................................. be CXCrCiSCd against non-state aCtOI‘S, if

Some states have taken the they carry state-like features. For
view that self-defense can

be exercised against

instance, Germany has argued that
states are entitled to exercise self-
defense directly against non-state actors
non-state actors, if they under Article 51, if they qualify as a de

carry state-like features. facto regime.®!
similar view. It has defended the posi-

France has taken a

tion that self-defense is permissible against non-state actors that have the
characteristics of a “quasi-State.”®* Some authors justify the possibility to
exercise self-defense against state-like actors, which exercise control over

territory, by the fact that they are directly bound by customary prohibi-

tions of the use of force.??

vi. Article 51 is silent on the required standard that should be met in reports to the
Security Council.

vii. The “reasonable and objective basis” formula is used in Principles 5, 7, 8, 11, and 12
of the Bethlehem Principles.
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This position helps to alleviate the problems of attribution posed by
the state-centric approach. At the same time, it constrains some of the risks
of an uncontrolled expansion of self-defense, based on a functional differ-
entiation of power and capacity of non-state actors. It implies that Israel
might be entitled to exercise self-defense against non-state actors, such as
Hamas, based on their state-like features and their functional control over
Gaza from where the attacks emerged.®

Article 51 as Part of the Problem

A fourth approach takes a radically different view. It calls into question
whether self-defense is an appropriate framework to respond to terrorist
attacks of non-state actors. Such critiques are voiced by many different
constituencies (e.g., rule of law propo- .

nents, pacifists, and Third World

Approaches to International Law).® Pmp onents of alternatives

Some make a principled “case against %7 self-defense stress the need
self-defense” through use of force, since  to prioritize economic and

it is not a neutral remedy, but an exer- SOCiﬂ[ CO[[&léOthl'On, mn 076{67’

cise of power, which entrenches legal to enable states to address

hegemonies.* Counterterrorism oper-

the underlying problems and

ations have blurred the line between
the use of force and law enforcement Co”ﬁ ont ineq ualities.

(e.g. targeted killings). In practice, i
they have often provided an unsatisfactory remedy to address “the root
causes of non-state violence or terrorism”® or even contributed to novel
insecurity. Proponents of alternatives to self-defense stress the need to
prioritize economic and social collaboration, in order to enable states to
address the underlying problems and confront inequalities.

This ambition to narrow the case for the applicability of self-defense
under Article 51 is reflected in different positions on the use of force in
Gaza. For instance, Palestine has argued that the war in Gaza cannot be
justified as self-defense, since it is not an isolated event, but a continu-
ation of the annexation and occupation of Gaza and the West Bank, or
part of a longer history of aggression,® which constrains self-defense (e.g.,
like an actio libera in causa).¥® Others caution that self-defense cannot be
open-ended, but is tied to temporal limitations, which make it necessary to
contemplate alternatives to use of force (e.g., cessation of hostilities).
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STRENGTHENING CONSTRAINTS AGAINST ABUSE

What is the way forward? Realistically, the argument for self-defense against
terrorist acts by non-state actors is unlikely to go away in the near future,
despite various legal contestations. The clock cannot be turned back. At
the same time, it is becoming evident, also through the war in Gaza, that
lessons from 9/11 have not been learned. The methods of self-defense that
have been deployed in the War on Terror have not provided sufficient
protection for civilians and infrastructure. The extension of the scope of
self-defense requires effective constraints, not only under the law governing
conduct in warfare (jus in bello), but also the law on resort to armed force
(jus ad bellum). Both bodies of law have separate purposes and may apply
concurrently.” Constraints under the law of self-defense do not simply
cease to apply by virtue of the fact that the exercise of self-defense may lead
to armed hostilities.”

The principles of necessity and proportionality are more malleable in
nature than the classical rules of attribution of conduct to states. They have
been defined largely through the interests of states responding to terrorist
attacks in the past two decades and have been used to turn a blind eye on
human costs of self-defense operations. They are in need of greater speci-
ficity and rebalancing, in order to prevent powerful states from carrying
out borderless and endless self-defense operations under the guise of
“counterterrorism.” This clarification is in the long-term interests of states
claiming self-defense and those who are at the receiving end of it. It should

be provided through more explicit IC]
................................................................. jurisprudence and/or the definition of
Necessity is an enabling and a  principles by the General Assembly,
limiting factor for self-defense which has adopted a resolution on the
“inadmissibility of the policy of hege-

under customary law. It has .

monism in international relations,”

and also clarified the definition of
the victim state to exhaust aggression (Resolution 3314).”

two dimensions: it requl'res

peaceful alternatives to armed

force against non-state actors Necessity as a Constraint

and it limits the response to Necessity is an enabling and a limiting

factor for self-defense under customary

measures necessary to halt and . . . )
law. It has two dimensions: it requires

7 e]’d the attack or ng 810  the victim state to exhaust peaceful
an end, alternatives to armed force against non-

state actors and it limits the response
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to measures necessary to halt and repel the attack or bring it to an end.”
The ICJ has argued that the necessity requirement should be “strict and
objective,” leaving no room for “discretion.” There are several ways to
balance the conflicting interests of self-defense through necessity, in order
to prevent hegemonic uses of force.

The first one is greater caution toward exhaustion of alternative reme-
dies (i.e., “no choice of means”), and a de-hegemonic approach to consent
and collaboration in the context of the consideration of necessity of armed
force. A de-hegemonic reading places greater emphasis on the need to
promote collaborative approaches prior to the use of force, including alter-
natives to military force (e.g., law enforcement, mutual cooperation), to
mobilize local response schemes to threats, and to consider the long-term
implications of forcible strikes, in order to confront power imbalances and
geopolitical inequalities in decisions on self-defense.

Based on this premise, the underlying macro question needs to be exam-
ined more thoroughly, namely whether forcible counterterrorism measures
carry reasonable prospects of success or increase the risk of terrorist threats. If
use of self-defense is hkely LO IMCLEASE v wwreresrssssssmss s sttt

the risk of attacks, it can hardly be [fuse of self-defense is likely

deemed to meet the necessity test. In . .
v to increase the risk of attacks,

prospects of success, promoting local- it can hardly be deemed to
ized response should be given priority. ~7eet the necessity test.
The host state should be given adequate ...,

cases where measures have reasonable

time and opportunity to address attacks by non-state actors through its own
law enforcement or other lawful means.” In case of inability, cooperation
and consent should be sought before the necessity assessment in order to
mitigate power asymmetries between the victim and host state.”

A second important factor is the distinction in the choice of targets
against which force may be lawfully directed. The IC] confirmed in the O3/
Platforms case that the “nature of the
(arget” forms part of the necessity and
proportionality ~ of  self-defense.” For instance, it is
Necessity requires the victim state to impermissib[e 10 use
distinguish between forcible action . . 0picr operations

against the non-state actor and the host

. . as dpretext to tﬂrgft state
state. It covers forcible measures against

non-state actors on the territory of the ?2SHEULL0NS, change borders,
host state to halt and repel the threat, o7 justl'ﬁ/ regime c/mnge.

but does not necessarily allow use of ...
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force against the state itself. For instance, it is impermissible to use coun-
terterrorism operations as a pretext to target state institutions, change
borders, or justify regime change. Such actions destabilize international
peace and security and fall within the purview of collective security. The
ICJ made this clear in the Armed Activities case, in which it criticized the
scope of Ugandass self-defense argument. It stated that Article 51 “does not
allow the use of force by a State to protect perceived security interests
beyond the parameters” of Article 51.” If use of force in self-defense against
non-state actors causes collateral damage to the host state, such damage
should be repaired.'” Such compensation may be justified in cases where
the territorial state is unable to suppress the attacks and the defending state
exceeds its duty to direct defensive action against the terrorist target only.'”!
It provides additional incentives to comply with necessity and proportion-
ality standards.

The immediacy requirement of self-defense is a third key element. It
sets limits to the length of self-defense. Some states have defended an open-
ended concept of self-defense in the war on terror based on the permanent

192 They have argued that imme-

“imminence” of potential novel threats.
diacy does not have to be shown in relation to each forcible operation,
once the victim state is engaged in hostilities with terrorist actors. This
understanding stretches necessity beyond its limits. Self-defense cannot be
continuously reinvented to deal with future abstract threats. It is tied to
defensive goals, rather than punitive or preventive action. Once the orig-
inal attack has been halted, and the threat of imminent attack has been

repelled, the case for self-defense loses its force.

Proportionality: Beyond Ends Justify Means
The proportionality requirement serves to ensure that measures that are
necessary in response to an armed attack still operate within the general
framework of self-defense. It seeks to create a balance between the legitimate
aim of self-defense and the means used to achieve that aim.'” Examples
like the War on Terror or the response to the October 7 attacks indicate an
urgent need to define the independent space of jus ad bellum proportion-
ality. This requirement is not per se excluded by the existence of an armed
conflict and applies in addition to proportionality under jus in bello.
Proportionality involves different dimensions. The first is means-end
proportionality, concerning the relationship between defensive means and
defensive ends. The defensive military action and the overall extent of force
used must be proportionate to the legitimate primary aim of self-defense,
i.e., to halt and repel the attack, or to avert an imminent armed attack.
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Means-end proportionality does not require a strict comparison of casual-
ties caused by attack and response. But it sets limitations. The purpose of
self-defense is to allow states to defend themselves against armed attacks,
not to provide punishment for attacks—this is the function of individual
criminal responsibility.!* Certain measures, such as the failure to provide
sufficient support to the civilian population, may lack a sufficient nexus
to defensive aims.'” The Chatham House Principles clarify that “the force
used, taken as a whole, must not be excessive in relation to the need to avert
the attack, or bring it to an end.”'® This makes it difficult to justify an “‘all-
out’ war to destroy the enemy.”'”” Using self-defense as a form of sanction
may turn it into an illegitimate reprisal.

The exclusive application of means-end proportionality is subject to
criticism from counter-hegemonic perspectives, since it prioritizes the goals
of defensive force against non-state ...

actors over human costs. It rationalizes 7 Lsi licati
a securitization of human casualties: ¢ exclusive application of

the defensive ends justify the means. means-end proportionality
This problem is addressed by a second  is subject to criticism

dimension of proportionality: propor- from counter-hegemonic

tionality in the narrow sense. It is a . L
L. . perspeftll/es, since i1t
bedrock principle of a de-hegemonic

reading of self-defense. It concerns the preoritizes the ng[S of

question of whether the possible benefit defe nsive fo rce against
of defensive force is proportionate in non-state actors over human
relation to the overall cost of the use of  y5tc It rutionalizes a
force, including unnecessary harm to securitization o f —

civilians or military objects. Some

voices claim that such a proportionality casualties . ..

test OVerStretChesjuSﬂdbellumpropor— .................................................................
tionality, since it integrates humanitarian considerations into the scope of
assessment.'”® However, this argument is not persuasive. The two assess-
ments are distinct. Jus in bello proportionality takes a microscopic view
focused on the proportionality of specific measures in the context of armed
conflict, whereas jus ad bellum proportionality takes a holistic view on the
harm caused by a defensive action “as a whole.” The IC]J confirmed this in
the proportionality assessment in the Oil Platforms case, when it argued
that it “could not close its eyes to the scale of the whole operation.”'”
Some soft law documents, such as the Chatham House Principles,
reflect this proportionality understanding. Principle 5 specifies that “the

physical and economic consequences of the force used must not be excessive
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in relation to the harm expected from the attack,”''? such as effects on civil-
ians. According to this reading, the amount of civilian harm caused by
defensive measures, which exceed the need to halt and repel or discourage
future attacks, may render the claim to self-defense disproportionate. Some
voices have gone a step further. Adil Haque has asked in the context of the
war in Gaza whether the total amount of civilian casualties caused renders
the defensive force disproportionate.'! Mary Ellen O’Connell had ques-
tioned in the aftermath of 9/11 whether the costs of “ground invasions
following terrorism” may ever satisfy the necessity and proportionality test
of self-defense.'? Such understandings give jus ad bellum proportionality
an additional role in humanizing warfare.

Strengthening Process-Based and Discursive Forms of Accountability
The biggest problem of extending claims of self-defense is that there is
no effective arbiter to monitor and constrain excessive use of force. The
Security Council has mostly reacted ex post and through ambiguous
language. States are often reluctant to speak out against violations for polit-
ical reasons. IC] jurisdiction over the use of force remains highly selective.
This makes constraints dependent on broader process-based or discursive
forms of accountability and articulations of legal positions through prin-
ciples, debates, or soft law instruments.''?

There are several ways to curtail hegemonic uses of self-defense through
procedural and discursive checks and balances. The first one is the develop-
ment of evidentiary standards governing the exercise of self-defense. It is

necessary to ensure greater equality in
................................................................. security practices and protect vulnerable
However, in practice, states states against fabricated claims of self-
have used rather generic defense. As a general rule, the state
claiming self-defense bears the burden

statements when justifying

) ) ) of establishing a case for self-defense
their actions in letters

under Article 51. Some P5

(burden of proof)."* However, the exact

evidentiary threshold (standard of

members (e.g., the United proof) remains contested.'” There are
States, UK, France) have no uniform criteria. Soft law instru-
contested a formal duty to ments, such as the Leiden Policy

. ) Recommendations on Counterterrorism
disclose evidence . . . _ e
and International Law''¢ or the Chatham

................................................................. House Principleslw inSiSt on the duty Of
states to substantiate claims of self-defense based on objective material and

information (e.g., publicly available information and data) and explanations
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on necessity and proportionality. However, in practice, states have used rather
generic statements when justifying their actions in letters under Article 51.
Some P5 members (e.g., the United States, UK, France) have contested a

118

formal duty to disclose evidence,''® while others, including those at the

receiving end of self-defense operations, have called for more transparent and
evidence-based justifications.'"’

The reluctance to formulate evidentiary standards entrenches legal
hegemonies. It creates a risk that the law of self-defense is used as a camou-
flage for unchecked uses of force. As Judge Krylov noted in 1949 in the
Corfis Channel case, one should not “condemn a State on the basis of prob-
abilities,” rather international responsibility must be established by “clear
and indisputable facts.”'?® Similarly, self-defense should be grounded in
facts that are capable of objective assessment and verification.”?! Self-
defense claims should not only focus on the enabling factors of use, such
as the armed attack requirement or the necessity of response, but contain
substantiated information as to how the legal constraints deriving from
imminence, necessity, and proportionality are met.'** Providing this infor-
mation ex post, i.e., after the use of force, leaves significant leeway for
abuse. The Chatham House principles offer a reasonable rule of thumb:

“The more far-reaching, and the more irreversible its external actions,
the more a state should accept (internally as well as externally) the burden
of showing that its actions were justifiable on the facts.”'*

If evidence is based on protected intelligence information, it must
be subject to strict internal scrutiny of the Security Council, and at least
existing domestic safeguards should be disclosed. It is necessary to integrate
the underlying information and reasoning into letters under Article 51, in
order to facilitate meaningful scrutiny.

Second, stricter attention to transparency of claims and their substan-
tiation through evidence and reasoning is a foundation for a more open
discussion of self-defense. Lack of transparency and inequality of voice is
one of the main driving forces of hegemonic assertions of power. If only
states using self-defense express their legal positions and speak the law of
self-defense, expansive interpretations are likely to persist or extend. As
Mexico emphasized in 2020 in the Special Committee on the Charter of the
United Nations and on the Strengthening of the Role of the Organization,
the process surrounding Article 51 letters is an important element ensuring
discursive checks and balances.'** The Security Council is not only a letter
box for communications, but a broader forum for accountability of self-
defense claims in UN structures. The information provided must be suffi-
ciently accessible to states. As part of a de-hegemonic approach toward
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self-defense, further procedures should be developed to enable states to
react to claims. The “Arria-formula meetings,” which are convened at the
initiative of one or several Council members to hear the views of indi-
viduals, organizations, or institutions on matters within the competence of
the Council provide an additional means to enhance discursive account-
ability. They enable members of the Global South or States that do not use
force to gain greater visibility in discourses of law of self-defense.'*

Third, the decision-making structures of the Council itself need to
be revisited. It needs to take a more active role in dealing with Article
51 communications, in order to exercise its jurying function in the inter-
play between collective security and self-defense. Expanded claims of self-
defense against terrorist acts have involved uses of force that conflict with
the prerogatives of collective security under the UN Charter. The passive
reaction of the Council, or its silence, to these practices enhances the
perception of double standards in relation to the use of force. In excep-
tional cases (e.g., ISIS, Houthi attacks), the Council has issued resolutions
ex post that have been read as providing a stamp of legality for measures
taken. This ex-post logic creates incentives for states to test the limits of self-
defense even further without Council approval. It is necessary to facilitate
greater accountability structures through deliberation and assessment of
Article 51 claims in UN debates. This can be done in two ways: through ex
ante involvement of the Council and deliberation on the evidentiary base
and scope of self-defense claims, and the creation of a special committee
monitoring the exercise of self-defense in the individual circumstances, in
order to counter risks of abuse during the operation and prevent endless
wars of self-defense.

Finally, the General Assembly can take on a stronger role as a forum
of accountability in the case of paralysis and stalemate in the Council. The
Assembly bears a residual responsibility in the area of international peace
and security. It enjoys recommendatory powers under Article 10 and 13 of
the UN Charter, but has asserted the authority to adopt resolutions with a
“determinative effect.”'* In 1950, UN members affirmed the power of the
Assembly to recommend collective action, including the use of force, in the
Uniting for Peace Resolution (Resolution 377 (V))."” In the Wall Opinion,
the ICJ has recognized “an increasing tendency over time for the General
Assembly and the Security Council to deal in parallel with the same matter
concerning the maintenance of international peace and security,” which

128 Based on these devel-

turned into “accepted practice” in the UN system.
opments, the Assembly could play a triple role in relation to self-defense.

Drawing on the example of the definition of aggression, the Assembly could
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develop principles to clarify the scope and limits of self-defense. Building on
the Uniting for Peace precedent, it could recommend or authorize measures
of self-defense against non-state actors in cases where the Council is para-
lyzed. It is further possible to envisage a role for the Assembly in exercising
scrutiny over self-defense claims. In 2022, the Assembly created a novel
accountability mechanism in the aftermath of the stalemate over Ukraine, in
order to curb the unchecked use of veto powers.'”* It requires P5 members
to explain the reasons for the use of the veto power not only to the Council,
but to the Assembly as a whole. A similar mechanism could be created in
relation to uses of force under Article 51. A state exercising use of force
would be compelled to justify and explain the foundations and modalities
of self-defense before the Assembly, in cases where the Council is blocked or
fails to exercise scrutiny, based on a conflict of interest of Council Members.
Such a step would provide systematic and wider attention to self-defense
claims and increase discursive checks and balances against abuses of Article
51. Both measures are the spirit of General Assembly Resolution 34/103.
Strengthening the role of the Assembly would respond to criticisms by those
who view the Council as the institutionalized embodiment of sovereign
inequality in the UN system.

CONCLUSION

The UN General Assembly had recognized in the 1970s that the spread of
spheres of influence and the pursuance of hegemony through use of force
is a “serious threat to international peace and security” and that it is in the
“common desire of all peoples to oppose hegemonism.”'* These insights
continue to provide important signposts for the future of the law of self-
defense against terrorist acts.

For many decades, the traditional state-centric reading of self-defense,
relying on attribution on attacks by non-state actors, has served as a means
to curtail the application of self-defense in favor of collective security. The
aftermath of 9/11 has triggered expanding interpretations of self-defense,
enabling the exercise of self-defense against non-state actors. This inter-
pretation is permitted by the wording of Article 51. However, it requires
new reflections about the nature and limits of self-defense, especially in
the context of the resurgence of imperial and expansionist ambitions.
The emergence of the Unable or Unwilling doctrine marks an ambivalent
addition to the interpretation of self-defense, which goes beyond the text
Article 51, exceeds classical criteria of attribution, and remains subject to
unilateral interpretation. It should be read, at best, as an indicator for the
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necessity test under self-defense. The broader construction of self-defense
as an inherent right against attacks by non-state actors should not be
understood as a license for sanction or punishment, but rather as a defen-
sive measure, geared at halting and repelling the attack.

Both the selectivity and stalemate of the collective security system and
contemporary attacks on the prohibition of the use of force make it more
necessary than ever to refine safeguards and constraints. Some initiatives
in this direction are being developed by states, expert groups, and scholars.
There are a number of ways in which threats of abuse of self-defense can be
curtailed. They include a greater focus on de-hegemonic approaches toward
consent and cooperation prior to the exercise of self-defense, the develop-
ment of clearer evidentiary standards, the option of compensation in case
of the violation of necessity or proportionality criteria, broader transparency
and discursive accountability relating to claims of self-defense under Article
51, and a reinvigoration of the role of the General Assembly.
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