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RESEARCH ARTICLE
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aDepartment of Political Science, Leibniz University Hannover, Hanover, Germany; bInstitute of 
Political Science, Leiden University, Leiden, The Netherlands

ABSTRACT
Research on the dangers of authoritarian populism for liberal democracy has almost 
exclusively focused on “populists in power” and those cases where dramatic changes 
have occurred. However, there is a notable gap in understanding the strategies and 
dangers of “populists before power”. We argue that authoritarian populists also pose 
a threat where they cannot effect constitutional change. By using “delegitimization 
strategies” they can significantly weaken liberal democratic institutions through a 
systematic erosion of public trust. Focusing on independent judiciaries as targets, we 
illustrate how attacks that link criticism of decisions, judges and judicial institutions 
with narratives of systemic failure may unfold and highlight the value of 
delegitimization within the larger populist tool kit. Thereby, the paper lays the 
conceptual foundation for an integrated research agenda on “populist before power”, 
including counter-reactions to delegitimization attempts, and contributes to the 
growing literature on the relationship between populism and democracy.

ARTICLE HISTORY Received 15 May 2024; Accepted 19 February 2025

KEYWORDS counter-majoritarian institutions; courts; legitimacy; populism; public trust in the judiciary; 
rhetoric

1. Introduction

Populism has become a global phenomenon. Populist parties and politicians have 
managed to enter a vast number of national and subnational legislatures across a 
wide range of countries – in recent years, they have also increasingly joined or led gov
ernments, or won popular presidential elections. In this context, a number of scholars 
have warned of the threat to liberal democracy posed by authoritarian populism, a 
variant that has been embraced by the majority of populist parties and politicians 
across advanced democracies.1 While democratic populism may function as a correc
tive by seeking to make political regimes more inclusive,2 authoritarian populism 
clashes with central tenets of liberal democracy, as its adherents regard any restrictions 
on the “popular will” as illegitimate.3 Consequently, when such actors come to power, 
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they often seek to dismantle the system of checks and balances and implement their 
own vision of democracy – a system with few if any constitutional protections for min
orities, pared down powers of institutional veto players, and a judiciary that serves the 
interests of those in power.

In countries with strong constitutional and supreme courts, independent judiciaries 
have frequently been the primary targets of attacks by authoritarian populists. Promi
nently, governments in Hungary and Poland used both formal constitutional changes 
and informal means, such as court-packing, to curb the powers of independent judi
ciaries and remove checks on their power.4 In Turkey, President Recep Tayyip 
Erdoğan first almost doubled the number of judges on the constitutional court and 
then used the unsuccessful coup attempt in 2016 as a pretext for dismissing thousands 
of judges over alleged terrorist ties.5 In the Philippines, President Rodrigo Duterte 
orchestrated the dismissal of the Chief Justice after she confronted him over his criti
cism of the judiciary,6 while President Nayib Bukele of El Salvador implemented a con
stitutional reform that significantly reduced the powers of the Supreme Court after the 
latter had overturned several of his decrees.7 However, the threat presented by author
itarian populists is not limited to newer and ostensibly less consolidated democracies. 
US President Donald Trump frequently launched attacks on justices during his first 
term in office,8 while the Israeli government under Benjamin Netanyahu attempted 
to rid itself of accountability by limiting the Supreme Court’s power of judicial 
review.9 These examples underline that independent judiciaries – as well as other 
counter-majoritarian institutions – are increasingly challenged by populists even in 
established democracies.

The public and academic discourse on the dangers of authoritarian populism 
remains largely centred on “populists in power”.10 Research is primarily focused on 
documenting cases where these actors have enacted far-reaching changes to the con
stitutional order (e.g. Hungary and Poland) and analysing their underlying motiv
ations. In contrast, we know less about the dangers of “populists before power”. 
Although there is a wealth of scholarship on populist parties and politicians, scholars 
have rarely examined how actors unable to enact wholesale institutional changes can 
still act strategically to damage liberal democratic institutions. This paper seeks to 
broaden the scope of research on the detrimental effects of authoritarian populism 
and provide the conceptual–theoretical foundations for a research programme that 
explicitly engages with those cases where populists lack the means to rebuild the con
stitutional order outright or face constraints in the form of mainstream coalition part
ners. Building on the literature on authoritarian variants of populist constitutionalism 
and populist communication, we argue that populist actors who seek to dismantle the 
system of democratic checks and balances yet lack the necessary majorities will engage 
in “delegitimization strategies”.

Focusing on independent judiciaries as primary targets of authoritarian populists, 
we argue that these actors seek to weaken judiciaries through the systematic erosion 
of public trust – a crucial resource to ensure that their decisions are implemented – 
to eventually render them ineffective or see them abolished. We illustrate how rhetori
cal attacks against courts may unfold by showing how populists strategically link criti
cism of court decisions, individual judges, and the institutions themselves with 
superordinate delegitimizing narratives of systemic failure and need for drastic 
change. The paper furthermore discusses the broader role of delegitimization strategies 
within the authoritarian populist toolkit. Specifically, we posit that delegitimization 
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strategies are not only employed when actors lack the majorities to enact substantial 
institutional changes. Rather, such efforts are a natural first step for implementing a 
constitutional overhaul by justifying the need for such changes and continue even 
when populists have managed to enter government. We conclude by discussing the 
utility of our concept and outline further key aspects for a research agenda on populist 
delegitimization and counter-reactions by politicians, the public, and courts 
themselves.

2. Populists in power: dismantling counter-majoritarian institutions

Populism is commonly understood as a “thin-centred ideology concerning the struc
ture of power”.11 The starting point for virtually all variants of populism in describing 
this structure is a conceptualization of “the people” as a homogenous group defined by 
its membership of an economic class or based on ethnic or national characteristics. The 
emphasis on a “homogenous” people creates a clear distinction between an in-group 
(“the people”) and an out-group (those seen as opposed to the interests of the 
people). “The elite”, commonly portrayed as a powerful, globalist, and privileged 
group that uses its power to promote the interests and values of a small group, is 
seen as opposed to the people. While the “pure” people have a “common sense” under
standing of what would benefit society at large, the elite are seen as corrupt and illegi
timate with interests that are diametrically opposed to those of the people.12

Consequently, populists argue that ultimate power should reside in the expression 
of the “general will” of the people.

Like populism, populist constitutionalism comes in various guises, offering a cri
tique of liberal constitutionalism that seeks to counter the alienation of citizens 
from the state.13 However, where populist constitutionalism is implemented in prac
tice, it has often adopted illiberal or authoritarian ideas that stand in stark contrast 
to the principles of liberal constitutionalism.14 Central to the idea of liberal democracy 
is a conception of the people as a pluralist society which cannot be represented by a 
single political force in its entirety.15 In contrast, authoritarian populism is generally 
anti-pluralist and unaccepting of those that do not fit its particular conception of 
“the people”.16 Liberal constitutionalism also seeks to establish a political and legal 
order that protects the pluralist nature of society and the rights of individuals by 
placing restrictions on majority rule, and entrenching these restrictions in fundamen
tal laws elaborated in constitutions.17 This is meant to guarantee the protection of indi
vidual rights, and independent judiciaries are typically tasked as guardians of these 
limitations of government authority.18 In taking an extreme majoritarian stance, 
authoritarian populists reject limitations of government authority as illegitimate con
straints on the “general will”.19 Finally, authoritarian variants of populist constitution
alism generally reject the idea that basic norms and fundamental laws should limit the 
reach of majority power. Instead, they embrace a Schmittian understanding of consti
tutions which stresses the superiority of the political and understands constitutions as 
documents of political unity for the protection of the state.20

In political practice, authoritarian populists do not reject constitutions as a whole, 
but rather specific institutions that constitute obstacles to the implementation of the 
alleged “general will”. In particular, this concerns institutions that limit executive auth
ority to safeguard minorities and liberal pluralism, and which act largely independently 
from democratic input.21 Rejecting these institutions is far from theoretical: where 
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authoritarian populists enjoy broad electoral support, changes to the constitutional 
order are often among their top priorities. Thereby, even the high thresholds required 
for constitutional changes are no guarantee for institutional stability as not all relevant 
regulations are subject to the same safeguards. Whereas supermajorities may be 
required to abolish or replace an institution, neuralgic points for their operations – 
such as qualifications for membership, selection procedures, or the binding force of 
decisions – are often regulated through ordinary law.22 Consequently, where author
itarian populists are in power, their strategies usually depend on their majority 
status and the level of institutional protections.

We can distinguish between situations in which authoritarian populists only hold 
an ordinary majority, and those where they command supermajorities that allow 
governments not only to change ordinary law, but also to modify the constitution. 
Hungary is perhaps the most prominent current example where the constitution 
was replaced. The Fidesz party came to power in 2010, winning an unprecedented 
two-thirds majority in the legislature. Fidesz quickly moved to implement a new con
stitution in 2011, claiming that it was only finalizing the country’s transition to 
democracy. The new constitution and its amendments substantially increased the 
power of the executive and curbed the powers of the Constitutional Court. Among 
others, the changes increased the number of judges, changed the constitutionally 
mandated nomination procedure and decreased the mandatory retirement age.23

Subsequently, the government appointed seven of the fifteen judges on the court in 
the first 18 months after taking office.24 Furthermore, although the new constitution 
was in some parts a verbatim copy of the old document, the adoption of a new con
stitution invalidated over 20 years of case law including several landmark decisions. 
Notably, the new constitution also reduced the size of parliament by almost half and 
the government used its constitutional majority to make changes to the electoral code, 
which have since guaranteed Fidesz’ continued grip on power.25

Developments in Venezuela ten years prior took a similar course; however, here 
populists manufactured their supermajority by circumventing of constitutional 
rules. After Hugo Chávez was elected Venezuelan president in 1999, he used a con
sultative referendum as a back door to circumvent the supermajority required for 
amending the constitution and convened a constitutional convention in which his sup
porters “held 94% of the seats […] despite having won only 53% of the votes.”26 The 
resulting constitution significantly expanded executive power and removed important 
checks; most prominently, it abolished the one-term limit for the president as well as 
the second chamber.27 While the reforms also included a formal strengthening of the 
judiciary by creating a Constitutional Chamber within the Supreme Court, more strin
gent appointment procedures, which were never properly applied in practice, allowed 
for a greater politicization of the court. After the court failed to side with the govern
ment on several occasions, the number of judges was increased, allowing the govern
ment to appoint its allies to the new positions and remove others more easily.28 While 
opposition protests continued throughout his presidency, Chávez faced little to no 
effective checks on his power.

However, even when populist governments do not command supermajorities or 
simply disregard constitutional restrictions, changes to ordinary laws combined with 
para-constitutional practices can still disrupt the functioning of constitutional safe
guards.29 The reforms pursued by Law and Justice (PiS) in Poland, 2015–2023, 
provide a particularly noteworthy example in this respect. In 2015, the newly- 
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elected PiS-allied president Andrzej Duda blocked the appointments of several judges 
to the Constitutional Tribunal. After PiS won a narrow majority in the parliamentary 
elections of the same year (albeit with less than 40% of the vote), the new government 
filled the open seats with their own nominees and refused to publish a ruling by the 
Constitutional Tribunal that declared three of these appointments unconstitutional. 
After packing the court, the government implemented several laws that the previous 
court would likely have held unconstitutional, arguing that it was impossible to 
implement the will of the people with the current restrictions.30 In addition, the gov
ernment restructured the National Council of the Judiciary, i.e. the body responsible 
for judicial appointments, so that its composition would be determined by the parlia
mentary majority.31 Moreover, the government added a new disciplinary chamber to 
the Supreme Court that was a thinly veiled attempt to gain control of the ordinary judi
ciary by removing or suspending judges that were not in line with the government.32

The fact that president Duda, even after PiS was ousted in 2023 and the above reforms 
were found to be in violation with European law, continued to appoint judges selected 
under the politicized rules, underscores the uphill battle in reversing sub-consti
tutional changes.

The examples illustrate the view of constitutions as subordinate to political 
decisions and the active opposition to counter-majoritarian institutions in authoritar
ian populism. Nevertheless, attributing the changes pursued by populists to a different 
concept of constitutionalism alone would fall short of capturing the motivations 
underlying populist actions. Given that changes to political institutions have gone 
hand in hand with other reforms, such as the restructuring of public service media, 
the aim of populist reforms often follows very practical concerns, such as the 
removal of democratic accountability mechanisms.33 Research has widely documented 
the motivations and actions of “populists in power”, yet discussions have rarely 
extended beyond the early stages of their rise in politics. Despite extensive consider
ations of the detrimental effects of various aspects of populism on political discourse 
or democratic norms, surprisingly little attention has been paid to how “populists 
before power” attack the liberal democratic order. The next section first introduces 
independent judiciaries as targets of attack and then explains how “delegitimization 
strategies” can be employed to substantially weaken them even before populists are 
in a position to make constitutional changes.

3. Populists before power: delegitimizing independent judiciaries

Authoritarian populism and its ideas about constitutionalism run counter to estab
lished notions of democratic legitimacy. Consequently, authoritarian populists 
devote considerable effort to dismantling institutions that do not draw their legitimacy 
directly from “the people” and which ostensibly stand in the way of the popular will.34

Despite several prominent examples where authoritarian populists won supermajori
ties and moved quickly to dismantle institutional structures, the majority of such 
parties and politicians initially receive limited political support and do not immediately 
wield sufficient influence to implement an agenda of institutional reform. Moreover, 
other parties are often reluctant to enter into coalitions with populists or object to 
any form of cooperation.35 Yet, this does not stop authoritarian populists from pursu
ing an agenda of institutional change – rather, they choose other means to weaken the 
institutions that they deem objectionable and to prepare the ground for substantive 

1436 P. KÖKER ET AL.



change in the future. As we outline below, independent judiciaries, especially supreme 
and constitutional courts, are often their primary target, and the weapon of choice are 
strategic delegitimization campaigns that are aimed at systematically eroding public 
trust in the courts.

3.1. Independent judiciaries as targets

Many liberal democracies have established strong counter-majoritarian institutions 
and institutional veto players, such as second chambers, central banks, and consti
tutional and supreme courts.36 Strong courts, and independent judiciaries more gen
erally, stand out in this group as they are not only particularly objectionable to 
authoritarian populists, but also particularly vulnerable despite their constitutionally 
entrenched status.

Constitutional and supreme courts are almost always equipped with the right to 
invalidate laws passed by the elected legislature and, thus, can present a significant 
obstacle to the implementation of any political agenda. Thereby, the preferences of 
apex courts often diverge from those of government and parliament due to the selection 
process and long tenure of their members.37 Other counter-majoritarian institutions 
may adapt relatively quickly to a changing political climate, e.g. when elections 
change the composition of the second chamber.38 In contrast, courts will be less 
affected by short-term political changes as in most countries judges are appointed or 
elected to non-renewable terms from nine to twelve years (sometimes even life 
terms), and vacancies usually only occur individually, thus providing little opportunity 
to alter the balance of power within the court. Due to the consensus-oriented appoint
ment process, newer and smaller parties are also often excluded from selecting judges.39

The resulting conflicts between new governing majorities and courts are not exclusive 
to authoritarian populists. In France in 1981, the newly elected socialist president Fran
cois Mitterand and his new government proposed to curtail the powers of the Consti
tutional Council, whose members had been appointed by successive centre-right 
governments, after it halted the government’s agenda of nationalization.40 Similarly, 
when US President Franklin D. Roosevelt faced opposition to his New Deal policies 
from the Supreme Court, he controversially floated a plan to increase the size of the 
Court from nine to fifteen justices to achieve a majority in favour of his reforms.41

Unlike mainstream parties, authoritarian populists oppose the power of apex courts 
not only because of their practical ability to hold up government reforms (and, by 
extension, any changes to the institutional order), but also for more fundamental 
reasons. Given their purely majoritarian perspective on democracy, authoritarian 
populists perceive the fact that a court, whose judges are at best indirectly elected, is 
able to invalidate laws passed by an elected legislature as illegitimate.42 Thereby, an 
unelected judiciary that is removed from direct popular input can easily be distorted 
into populist narratives that postulate a division between “the elite” and “the 
people”. This is furthermore facilitated by the fact that judges have strong incentives 
to stay out of political conflicts so as not to jeopardize their neutrality43; they 
cannot easily fight back against attacks and must rely on other parties to defend 
their position. Even though authoritarian populists can also use proceedings before 
apex courts to publicize their own policy agenda and constrain the current govern
ment, the combination of a perceived lack of legitimacy and their institutional set- 
up makes courts particularly suitable targets.
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The constitutional position of constitutional and supreme courts is also what makes 
them particularly vulnerable to attacks. While they have an entrenched status in con
stitutions and tend to be shielded from overt political influence, they face an 
implementation problem. Since the judiciary, in the words of Alexander Hamilton, 
“has no influence over either the sword or the purse”,44 courts lack the means to 
ensure that their rulings are followed. They depend on the faithful implementation 
of their decisions by political actors in government and parliament who fear electoral 
retribution in case of non-compliance. Evasion costs are particularly high when citi
zens have high regard for the judiciary and when the actions of judicial actors are 
seen as legitimate. Hence, the power of the judiciary, and its ability to function as a 
bulwark of liberal democracy, is contingent on high levels of public trust.45 Conse
quently, eroding public trust can weaken courts even without any changes to consti
tutions or ordinary law. As we argue in the next sections, this is systematically 
exploited by authoritarian populists who use strategic delegitimization campaigns 
against apex courts.

3.2. Conceptualizing delegitimization strategies

Debate about political institutions, including criticism, is an essential feature of any 
democratic system. It allows both citizens and the political opposition to point out 
deficiencies and hold the government to account between elections. Courts are not 
exempt from criticism and debate, and may face criticism from the public as well as 
from politicians for certain decisions or with regard to the conduct of their 
members.46 Given the need for public accountability of courts, criticism as such is 
not necessarily detrimental to public trust in the judiciary – where criticism includes 
suggestions for positive change, it can reaffirm the importance of courts for the politi
cal system as a whole.

Given their opposition to powerful constitutional or supreme courts, authoritarian 
populists will often comment negatively on courts. However, in doing so they do not 
merely criticize courts but frequently engage in strategic delegitimization campaigns. 
Although previous research on populism has often stressed its “rhetorical character”47

and the distinctive quality of populist communication,48 delegitimization has only 
received scant attention by scholars to date.49 Delegitimization campaigns unfold 
through continuous rhetorical/verbal attacks against courts over a longer period of 
time. Rather than seeking to effect positive change by offering constructive criticism, 
authoritarian populists act as “norm saboteurs”.50 Their campaigns aim to erode 
public support for the judiciary by suggesting that it systematically fails to achieve 
its functions. To this end, each attack links its criticism of the court with a superordi
nate narrative of failure and need for dramatic changes or replacing the current 
system.51 While delegitimization often draws on established populist motifs, it 
differs in that its aim is not simply to foster and mobilize a general anti-elite sentiment 
or dissatisfaction with the political establishment to improve one’s own electoral for
tunes. Instead, it is directed at a specific institution with the aim of rendering it ineffec
tive or paving the way for its abolition through a systematic erosion of public 
support.52

Delegitimization strategies target the weak point of judiciaries, i.e. their reliance on 
high levels of public support to see their decisions implemented. Furthermore, judges 
are known to take public opinion into account and consider whether their rulings will 
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be acceptable to the population, so as not to endanger their legitimacy.53 Therefore, 
delegitimization campaigns may also provide benefits to authoritarian populists in 
the form of more favourable decisions long before the public has lost complete trust 
in the court or actors have had the opportunity to introduce formal changes in its 
staffing or operations.54 Finally, authoritarian “populists before power” face little to 
no costs in pursuing delegitimization campaigns. Given their extreme majoritarian 
and anti-elite ideology as well as their generally polarizing rhetoric, this rather 
serves to strengthen their brand.

3.3. Populist delegitimization strategies in practice

Using delegitimization to change public opinion on courts constitutes an effective 
strategy for populists seeking to weaken a key adversary and prepare the ground for 
more substantial changes once they come into office. In the context of courts and inde
pendent judiciaries, delegitimization strategies seek to foster the view that the current 
institutional order is ineffective, corrupt, or only serves the interests of a privileged few. 
Nevertheless, to push these narratives, populists need more concrete targets than “the 
judiciary” as such. We posit that delegitimization strategies against independent judi
ciaries follow a three-pronged approach, attacking (1) court decisions, (2) individual 
judges, and (3) particular courts or aspects of the judicial system (Figure 1). Attacks 
on each of these targets thereby seeks to connect criticism of the court with 
different superordinate narratives of systemic failure, overgeneralizing to portray 
any issue as part of a broken, illegitimate system in need of drastic change. At a theor
etical level, all paths of attack are equifinal in that they have the potential to lead to the 
same outcome, i.e. the weakening of independent judiciaries through the erosion of 
public trust in decisions, judges, and institutions. In practice, the effectiveness of 
different avenues of attack and the choice of a particular strategy will likely be contin
gent on a number of factors, including the actors engaging in delegitimization, the 
specifics of the institution, its political environment, and the response of other 
actors. In the following, we briefly outline how strategies may unfold in more detail.

3.3.1. Attacking judicial decisions
Court decisions present straightforward targets for authoritarian populists and offer 
perhaps the most subtle way to engage in delegitimization campaigns. Such decisions 
are always subject to debate, especially in the case of constitutional courts, which often 

Figure 1. Populist delegitimization strategies against independent judiciaries.
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deal with highly conflictual policy matters. However, the legitimacy of the judiciary is 
threatened when decisions are not merely criticized for their substance, and actors no 
longer focus on their content, but make (false) generalizations beyond the cases them
selves. Decisions are thereby framed in a way that they can be linked to a narrative in 
which judicial decisions are portrayed as a means to suppress the alleged will of the 
people. For example, in 2021, the Slovak Constitutional Court rejected a public petition 
to hold a referendum on calling early elections to the National Council which had been 
elected only a year prior. Whereas the government focussed its criticism on the presi
dent, who had referred the petition to the court in the first place, several opposition 
parties used the decision to attack the court as such. Peter Pellegrini, leader of the 
left-populist HLAS party, claimed that the decision “denied [citizens] the opportunity 
to fulfil one of their fundamental democratic rights”, that the decision lacked “a demo
cratic spirit” and set a “dangerous precedent for the future”.55

Where populists in opposition use courts strategically to raise attention for their 
issues by starting proceedings against those in power, this can likewise present the 
basis for delegitimization campaigns. Thereby, any decision against them can be por
trayed as proof that the judiciary defends the interests of the illegitimate ruling class. 
Nevertheless, where courts rule in their favour this can be used to bolster their anti- 
elite agenda as well, meaning that they benefit irrespective of the outcome. For 
instance, over the last years the Estonian far-right Conservative People’s Party 
(EKRE) has repeatedly turned to the constitutional chamber of the Supreme Court 
with various requests, ranging from the annulment of e-voting in legislative elections 
to a parliamentary decision to stop EKRE’s attempts to obstruct parliamentary pro
ceedings, despite little chances of success. Yet, any time the court decided against 
them or refused to hear a case, EKRE MPs claimed that the court was “totally 
biased” and had “quite clearly crossed all reasonable boundaries”.56

3.3.2. Attacking individual judges
Individual judges likewise present clear targets for delegitimization campaigns 
against courts. Whereas it is legitimate to question the conduct of individual 
judges where their behaviour appears to violate professional norms or suggests 
overdue partiality,57 delegitimization campaigns seek to present judges as examples 
of the corrupt and privileged (political) elite that are opposed to the “pure” people. 
Apex court judges are usually elected or appointed by legislatures, government, or 
presidents, so that populist actors may portray judges as mere vicarious agents of 
their political opponents.58 Yet even career judges, who are most frequently selected 
by judicial panels, are vulnerable to attacks as they lack the “popular” legitimacy 
desired by populists.

Continuous delegitimization campaigns against the judiciary by authoritarian 
populists have been best documented in the case of the Dutch Freedom Party 
(PVV) and its leader Geert Wilders. The chosen rhetoric thereby clearly illustrates 
how ad hominem attacks allow populists to portray judges as representatives of the pri
vileged elites that seek to rule over the people. Successive PVV party manifestos have 
labelled judges as “left liberals in robes”, “divorced from reality”, “one-sided” and 
“tilting to the left”.59 Following a survey in 2010 which revealed that almost a third 
of the incoming judges felt close to the left-liberal party D66 (compared to about 6 
percent of the population at the time), this critique has been repeated many times 
in political debates about the judiciary.60 Similar allegations against judges have also 
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repeatedly been levelled by the German “Alternative for Germany” (AfD) that has long 
accused “leftist judges” of letting their “criminal friends” go free.61

3.3.3. Attacking judicial institutions
Judicial institutions present less concrete targets for delegitimization campaigns, and 
attacks will therefore often overlap with, or be part of, campaigns against decisions 
or judges (e.g. by referencing the system of their selection). Nevertheless, attacks can 
also be directed against particular (procedural) aspects of courts or the judicial 
system, or patterns in outcomes that ostensibly go against the will of the people. 
While democratic criticism will offer positive suggestions for change, authoritarian 
populists are most likely to portray courts and the judiciary wholesale as illegitimate 
structures of power that must be abolished or curtailed. Thereby, attacks do not 
need to be limited to apex courts, and lower courts may be subject to attacks as well.

A common motif is the allegation that the current judicial system illegitimately 
favours certain actors – either “the elites” or others who are excluded from “the 
people” (e.g. foreigners) – by giving them more lenient sentences or not prosecuting 
them at all.62 Similarly, authoritarian populists have often portrayed any proceedings 
against them as a plot of the elite to suppress them. For instance, Marine Le Pen and 
the French National Rally have long claimed that the prosecution of Le Pen and 
others for embezzling funds from the European Parliament was orchestrated by the 
French interior minister and the president of the European parliament.63 Delegitimiza
tion of the judiciary as such may also be connected to the dealings of courts with other 
institutions and seek to politicize innocuous contacts between the judiciary and govern
ment representatives or members of other parties as evidence of political coordination. 
For instance, in 2021, the Alternative for Germany (AfD) tried to cast an annual dinner 
of the federal government with judges of the Federal Constitutional Court as an attempt 
to conspire against the party, after it had previously launched proceedings against Chan
cellor Merkel. Notably, while the party’s petition to make the respective judges recuse 
themselves from proceedings was rejected, the Court eventually ruled in the AfD’s 
favour, which the party celebrated as a victory64 – highlighting once again that such 
parties seek to benefit from proceedings they initiate regardless of outcome.

4. Delegitimization strategies and the populist toolkit

Delegitimization campaigns enable authoritarian populists to weaken independent 
judiciaries before they come to power. Strategic and systematic attacks on decisions, 
judges, and institutions, steadily chip away at the legitimacy of an independent judi
ciary. In doing so, it reduces public trust and severely limits the ability of courts to 
function effectively. Thus authoritarian populists can weaken the safeguards of 
liberal democracy even where they lack the majorities to effect change by formal- 
legal means. Nevertheless, delegitimization is also an important part of the populist 
toolkit where authoritarian populists have already achieved the required majorities 
to introduce more substantial changes. In fact, delegitimization can be considered as 
the first step in the implementation of an authoritarian constitutional agenda, as any 
substantial reform requires some type of justification.

Table 1 situates strategies of delegitimization within the wider toolkit of populist 
actors seeking to remove the constraints imposed by independent judiciaries and 
other counter-majoritarian constitutions. Rhetorical attacks are usually the only tool 
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at the disposal of “populist before power”. This should not be taken as evidence for the 
limited impact of attacks. Contemporary populism is intimately linked with the chan
ging media landscape,65 and the rise of social media has made it easier than ever to 
circumvent the gatekeepers of conventional media.66 Research on Germany has 
shown that supporters of the AfD, i.e. those who are likely to be particularly receptive 
to the party’s anti-judiciary rhetoric, show significantly lower levels of support for the 
Federal Constitutional Court.67 Thus, even where populist do not have the political 
standing or resources to access mainstream media to propagate their ideas, they 
possess a cheap and highly effective means to shape public opinion.68

When populists enter government, they are usually not in a position to immediately 
replace existing institutions. Depending on the institutional entrenchment of counter- 
majoritarian institutions, it may only be possible for them to discontinue the appli
cation of particular decisions (2a). Given the opportunity, they may also be able to 
disrupt the institutional functioning and/or “pack” courts with loyal allies (2b). Such 
efforts will however still be accompanied by delegitimization strategies, which provides 
the basis for justifying and increasing the acceptance of reforms. For instance, before 
embarking on some of the more fundamental changes to the judiciary, the Polish gov
ernment hired a US-based PR firm to run a billboard campaign in Poland and abroad 
called “Fair Courts” that presented judges as corrupt and incompetent and justified the 
reform as necessary to eliminate the “impunity” of judges.69 Yet, even negative reac
tions to this campaign played into the hands of the government as it could uphold 
its narrative of fighting against entrenched elites, trying to prevent the implementation 
of the will of the people.

When authoritarian populists command a supermajority (or find means to circum
vent such requirements) which allows them to enact substantial changes and disable or 
replace the entire institution (3), delegitimization strategies will continue nonetheless. 
Summoning ever-new enemies is part of the populist performance of crisis to mobilize 
people for their cause and a means to uphold their anti-elite narrative. The purported 
crisis then provides the basis and justification for the most substantial changes. Turkey 
presents a particularly illustrative example in this regard. Since coming to power in 
2003, the ruling party implemented a series of controversial constitutional reforms 
and consolidated its power over the judiciary. Nevertheless, strategic delegitimization 
through verbal attacks against judges, decisions, and courts remains ever present.70

Finally, although authoritarian populists may initially only target independent judi
ciaries or other counter-majoritarian institutions, the delegitimization of one pillar of 

Table 1. Majority status and populist attacks on counter-majoritarian institutions.

Before Power In Power In Power

Governing status
Minority party / 

Opposition
Majority party / 

Coalition government Supermajority

1 Delegitimization of decisions, individuals, 
and institutions through rhetorical 
attacks

✓ ✓ ✓

2a Discontinuation and non-implementation 
of decisions

✓ ✓

2b Disruption of institutional functioning and/ 
or packing with loyal actors *

(✓) ✓

3 Disabling or replacing institutions through 
change of constitutional law

✓

Note: * Depending on constitutional protection of the institutions and specific opportunities (e.g. vacancies).
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liberal democracy may affect the political system as whole. Where fundamental consti
tutional norms are repeatedly and intentionally violated, this not only weakens the 
institutions covered by those norms, but will eventually also destabilize the system 
as whole.71

5. Conclusion

Apex courts and other counter-majoritarian institutions tasked with constraining the 
power of political majorities increasingly find themselves challenged by the rise of 
authoritarian populist parties and politicians. As we have argued in this paper, these 
actors not only pose a threat when they command supermajorities and can enact con
stitutional changes, but “populists before power” also have the potential to inflict con
siderable damage. Focusing on independent judiciaries as targets of attack, we have 
outlined how strategic delegitimization campaigns, which link criticism of court 
decisions, judges, and judicial institutions with narratives of systemic failure, can be 
employed to systematically destabilize judiciaries by eroding public trust. Delegitimi
zation is not an end in itself, but reduces the ability of these courts to fulfil their con
stitutional functions and is often only the first step in preparing more fundamental 
change. Our conceptual model thereby provides the basis for future empirical research 
in comparative and country-specific perspectives. Most importantly, it presents an 
important addition to research on authoritarian “populists in power” and means to 
understanding how these actors can strategically prepare far-reaching reforms and 
often implement them with little public resistance. In both retrospective analyses 
and evaluation of current developments, our model can be used to differentiate 
more clearly between mere (democratic) criticism of judiciaries and attacks on their 
independence with malicious intent. Moreover, by specifying three different levels of 
attack, it allows for a more nuanced analysis of how delegitimization differs depending 
on national contexts or political circumstances, and for the development of explana
tory models. Our arguments should also apply to other counter-majoritarian insti
tutions such as independent regulatory agencies or central banks, which are equally 
vulnerable to strategic delegitimization and have shown to be primary targets for 
authoritarian populists.72

To fully understand the nature and impact of populist delegitimization strategies, 
we must also direct our focus onto counter-reactions to these attempts. After all, 
counter-majoritarian institutions are far from defenceless and neither are other politi
cal parties and the public silent witnesses to the attacks on apex courts. Research has 
shown that populist rhetoric creates incentives and opportunities for democratic 
parties to distance themselves from populist discourse,73 yet it is unclear under 
which conditions this can successfully fend off delegitimizing narratives. Democratic 
parties definitely play a key role in strengthening the institutional defences of consti
tutional courts by ensuring that fundamental changes can only be achieved through 
supermajorities. However, discussions in Germany about enshrining provisions in 
the constitution that were previously covered only by ordinary law show that this 
can be difficult to achieve even when there is a general consensus on its necessity.74

With regard to the public, trust in the judiciary is perhaps most important. As the 
level of trust varies greatly between judicial systems,75 some courts are more vulnerable 
to delegitimization campaigns than others. However, research still has to ascertain 
whether there is a minimum threshold at which courts can withstand attacks more 
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easily, how quickly trust erodes in response to such efforts, and how long the effects of 
delegitimization last – especially after more fundamental changes have already taken 
place.76 Finally, while judges have incentives to publicly stress their neutrality, they 
need not be passive targets.77 Improving communication, e.g. through targeted press 
releases, may be a viable strategy to increase trust in the court.78 Similarly, judges 
associations may be able to advocate more effectively where individual judges feel 
uncomfortable to speak out.79 Considering these counter-reactions of politicians, the 
public, and courts to delegitimization attempts thereby helps to arrive at a more 
nuanced picture of the relationship between populism and democracy.
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