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Editorial

A Decade of the Optional Protocol to the CRC on a

Communications Procedure
Progress, Challenges and the Pathways Ahead for Children’s Access to Justice

1 Reflecting on a Decade of oric

In April 2024, the Optional Protocol to the Convention on the Rights of the
Child on a communications procedure (0P1C) marks its 10th anniversary. Over
the past decade, the United Nations Committee on the Rights of the Child
(crc Committee or Committee) has received a few hundred of complaints
(formally: communications) by or on behalf of children and has adopted more
than 120 decisions and views on the merits concerning various children’s rights
matters. It is fair to say that since the entry into force of 0P1C in 2014, a growing
body of children’s rights jurisprudence has emerged. This has been impact-
ful in the sense that it has contributed to a better understanding of complex
and also sensitive children’s rights matters and has led to legislative changes
and better outcomes for children in certain specific cases. The opIc case law
has also revealed that, in line with op1¢’s admissibility’s criteria (Article 7 (e)
oPIC, the crc Committee is reluctant to admit cases when domestic remedies
are not exhausted, which represents the idea that effective remedies should
preferably be available at the domestic level and that op1c should contribute
to the development of such remedies close to where children live and grow up
(Preamble oP1C). As we approach the 1oth anniversary of oPIC, it is the right
time to contemplate on the first ten years of children’s rights jurisprudence
under this international access to justice mechanism for children, delve into
the valuable insights gained and reflect on several burning questions demand-
ing international, scholarly attention. This editorial, which builds on the work
of the Leiden Children’s Rights Observatory, an open access platform for the
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2 EDITORIAL

analysis of children’s rights jurisprudence under opic and other international
or regional human rights mechanisms (childrensobservatory.org), aims to
invite scholars, students and professionals to contribute to this reflection (see
further and more extensively Liefaard, forthcoming).

2 Access to Justice for Children

Access to justice, defined as the ability to obtain a just and timely remedy for
rights violations as put forth in national and international norms and stand-
ards, including the Convention on the Rights of the Child (crc), is central to
children’s rights protection (UN Human Rights Council, 2008: para. 4). The
crC Committee emphasises that for children’s rights to have real meaning,
effective remedies must be available (CRc Committee General Comment No.
5: para 24; UN Human Rights Committee General Comment No. 31: para. 15).
Although the crec itself does not explicitly reference the right to an effective
remedy or access to justice, it is implied that children, like any other human
beings, possess such rights (Article 8 UDHR; Article 2(3) 1CCPR, cf Article 41
CRC; Liefaard, 2019: 195—227). Despite this legal premise, specific ‘barriers’ (UN
Human Rights Council, 2008: para. 13ff) hinder children’s effective access to
justice. These barriers include the intricacies and lack of child-sensitivity in
justice systems, contributing to incomprehensibility and inaccessibility for
children. Legal empowerment for children is often lacking, and justice systems
can be intimidating or even perilous, especially in situations where children
risk reprisals for lodging complaints. Additionally, issues such as the lack of
legal capacity or standing for children pose significant obstacles. This depend-
ence on legal representatives denies children the autonomy to pursue justice
independently (ibid.; UNICEF, 2015).

3 oPIC: International Recognition of Children’s Access to Justice

Although, access to justice has for long been acknowledged as a crucial ele-
ment of human rights protection, the rule of law and, more recently also of,
sustainable development (see sustainable development goal 16), access to
justice for children has not been taken so seriously, neither internationally,
nor domestically. Until 2011 the crRC was the only human rights treaty with-
out a communications procedure. The adoption and entry into force of opic,
respectively in 2011 and 2014, marked a crucial turning point. oP1C symbolises
the international acknowledgment of children’s right to access to justice. It
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has introduced a communications procedure allowing individual or groups of
children to bring forth alleged violations of their rights under the crc and its
first two optional protocols (OPAC; OPSC). OPIC’s significance lies in affirming
children as ‘subjects of rights’ (Preamble oP1C) and extending access to justice
internationally (Spronk-Van der Meer, 2014: 268—269). In addition to receiv-
ing communications, OPIC gives the CRC Committee the authority to conduct
inquiries into grave or systematic violations by a state party to the crc, which
it has used once so far (Article 13; Espejo Yaksic, 2018).

4 Developments under OPIC since 2014

At of end of 2023, 51 states had ratified or acceded opic, with 16 more that
had signed it (UN Treaty Database, 2023). It is notable, however, that 130 states
have taken no action, revealing a considerable gap compared to the CRC with
its 196 States Parties. Geographically, Europe and Latin America lead in rati-
fications, while Africa, Asia, North America and Australia/Pacific lag behind.
Migration-related matters have dominated the cases brought to the crc
Committee, highlighting 0p1C’s immediate relevance to pressing global issues.
The crc Committee adopted its first substantive views in 2018 in a case against
Denmark in which a girl faced deportation to Somalia, where she would be
at risk of female genital mutilation (LA.M v. Denmark; Sloth-Nielsen, 2018).
Subsequently, the Committee has addressed numerous migration-related cases,
particularly against Spain and other European countries, such as Belgium,
Denmark, Finland and Switzerland, covering a spectrum of issues, including
age verification, deportation, immigration detention and entitlements to med-
ical care, an adequate standard of living and education. The diversity of cases
has expanded in recent years, encompassing issues like cross-border custody
rights, international child abduction, violence against children, youth jus-
tice and child protection. Prolific cases against France and Finland regarding
repatriation of children from foreign fighters (L.H. et al. v. France and PN et
al. v. Finland) and the landmark children’s climate case (Chiara Sacchi et al.
v. Argentina et al.) showcases the breadth of concerns addressed under opic.

5 Active cRC Committee: Learning, Reflecting, and Impacting
The crc Committee’s engagement with OPIC reveals an active and evolv-

ing treaty body. The rapid increase in cases under oPIC has stimulated the
Committee to learn and adapt rapidly. Its decisions on legally challenging and
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sensitive matters, such as extraterritorial jurisdiction in cases against France
(L.H. et. al. v. France; F.B. et al. & D.A. et.al. v. France; Sandelowsky-Bosman and
Liefaard, 2022) and Finland (PN. et al v. Finland; Ignatius, 2023), which has
met with criticism (Duffy, 2021), but has also led to acknowledgement by the
European Court of Human Rights (H.F. and othersv. France, European Court of
Human Rights 2022: para. 269), indicates the Committee’s influence beyond its
immediate jurisdiction. It further demonstrates both courage and a commit-
ment to protecting children’s rights. Its views concerning the decriminalisa-
tion of abortion in Peru showcases the Committee’s responsiveness to highly
sensitive, contemporary challenges (Camila v. Peru; Kangaude, 2023).

As far as the outcomes of OoPIC cases is concerned, the cRc Committee
has shown a significant development in its approach to remedies provided in
case of rights violations, incorporating a diverse range of individual and gen-
eral measures that align with the child-specific nature of op1c (Liefaard, 2023:
486-504). These remedies address both substantive and procedural rights and
builds on critical crc’s principles and rights, including the best interests of
the child, the right to be heard, as well as the right to effective and accessible
remedies. However, the extent to which the crc Committee actively involves
children in defining remedies remains unclear, as the Committee has not yet
explicitly referred to children’s views on expected outcomes in its decisions
(ibid.).

The evolving legal interpretations and views adopted by the cRc Committee
demonstrate tangible impacts. Notably, cases against Spain prompted legisla-
tive reforms, particularly in safeguarding the rights of refugee children, with a
focus on age determination (CRC Committee Fourth Follow Up Progress Report
on Individual Communications, 2022). Denmark also took favourable actions
in migration contexts, responding to interim measures suggested by the crRc
Committee (Van Dijk, 2020). France has increased repatriations of children in
Northern Syria following the Committee’s recommendations. In another case,
a girl, denied admission to school due to irregular residency, gained admission
after the Committee intervened (Liefaard and Van Dijk, 2020), eliciting a posi-
tive response from the State Party and the Committee alike.

Yet, the follow-up reports issued by the Committee over the years under-
score the challenges in guaranteeing the effective implementation of remedies
specified in its decisions by States Parties and reveals a lack of engagement with
the Committee’s findings (CRC Committee Fifth Follow up Progress Report on
Individual Communications, 2023). In addition, the op1c procedure faces var-
ious challenges relating to speediness (i.e. cases may take a long time) and the
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accessibility for children, with Geneva being far away from local realities and
the majority of cases being brought to the Committee by others than children
themselves. The lack of child sensitivity in the procedure, also with regard to
remedies (e.g. children are not asked what they expect from a communication),
continues to require the CRC Committee’s attention, despite its demonstra-
tion of creativity in informing both children and the broader audience about
decisions and follow-up, employing methods such as video messages and open
letters (Liefaard, forthcoming). Moreover, there are some further issues requir-
ing the attention of legal scholarship, for example concerning the exhaustion of
domestic remedies and the Committee’s alignment with the case law of other
treaty bodies and regional human rights tribunals, among others. Finally, op1c
has placed the crc Committee under an additional burden, which comes on
top of all the other work the Committee is already doing and may, ultimately,
very well undermine the efficacy of the Committee’s work altogether. This also
underscores that domestic remedies are much needed to secure access to jus-
tice for children in a more effective and sustainable way.

6 Navigating the Pathways Ahead

As opic approaches its 10th anniversary, the international journey for chil-
dren’s access to justice reveals notable achievements and ongoing challenges.
orIc emphasises every child’s inherent right to access to justice, with the
crRc Committee’s active involvement contributing to evolving jurisprudence.
However, challenges persist, including geographical limitations in opIC
hearings and the need for enhanced child-sensitive procedures. Achieving
universal commitment to children’s access to justice remains a concern due
to uneven ratification patterns among states. With all its limitations, opiC
stands as a beacon for children’s rights. Its 10th anniversary is an invitation
for renewed commitment — to refine child-sensitive procedures and remedies,
enhance accessibility, and fortify domestic remedies. After op1c’s first dec-
ade, the strengthening of domestic remedies for children remains key, yet the
crC Committee’s guidance showcases OPIC’s potential for being the catalyst
for change at the national level. The legacy of opic lies not so much in its
past accomplishments but more in its capacity to inspire future endeavours
to secure children’s access to just and timely remedies for children’s rights
violations, ensuring that the global pursuit of justice for every child remains
unwavering.

THE INTERNATIONAL JOURNAL OF CHILDREN’S RIGHTS 32 (2024) 1-8



6 EDITORIAL

Acknowledgement
The author wishes to thank Ms. Rehana Dole, LL.M., managing editor of the
Leiden Children’s Rights Observatory and programme manager of the UNICEF
Chair in Children’s Rights, Leiden University, for her assistance.

Ton Liefaard

Prof. Dr, UNICEF Chair in Children’s Rights, Leiden University,

Leiden, The Netherlands

Member of Advisory Board, The International Journal of Children’s Rights

tliefaard@law.leidenuniv.nl

References

Case of H.F. and Others v. France (Applications Nos. 24384/19 and 44234/20) European
Court of Human Rights, 14 September 2022.

Communication Camila v. Peru, cRC/c/93/D /136/2021, UN Committee on the Rights of
the Child,15 June 2023.

Communication Chiara Sacchi et al. v. Argentina et al, cRrc/c/88/D/105/2019;
CRC/c/88/D/106/2019 CRC/C/88/D [107/2019; CRC/C/88/D [108/2019, UN Committee
on the Rights of the Child, 22 September 2021.

Communication F.B. et al v. France, cRc/c/89/D/77/2019-CRC/C/89/D [79/2019-CRC/C/
89/D /109/2019, UN Committee on the Rights of the Child, g March 2022.

Communication I.A.M v. Denmark, crc/c/77/D/3/2016, UN Committee on the Rights
of the Child, 25 January 2018.

Communication L.H. et al v. France, cRc/c/85/D/79/2019—CRC/C/85/D [109/2019, UN
Committee on the Rights of the Child, 2 November 2020.

Communication PN. et al. v. Finland, crc/c/91/D/100/2019, UN Committee on the
Rights of the Child, 20 October 2022.

Duffy, H., Communication 79/2019 and 109/2019 et. al, Leiden Children’s Rights
Observatory, Case Note 2021/3, 18 February 2021.

Ignatius, E., Communication No.100/2019: P.N. et al v. Finland, Leiden Children’s Rights
Observatory, Case Note 2023/01, 12 January 2023.

Kangaude, G., Communication No. 136/2021 Camila v Peru, Leiden Children’s Rights
Observatory, Case Note 2023/05, 12 September 2023.

Liefaard, T., “Access to Justice for Children: Towards a Specific Research and
Implementation Agenda’, The International Journal of Children’s Rights 2019 (27(2)),

195—227.

THE INTERNATIONAL JOURNAL OF CHILDREN’S RIGHTS 32 (2024) 1-8


mailto:mailto:t.liefaard@law.leidenuniv.nl

EDITORIAL 7

Liefaard, T., “Children’s rights remedies under international human rights law: How to
secure children’s rights compliant outcomes in children’s access to justice”, in De
Jure: 486-504, (2023).

Liefaard, T., Access to justice for children at the international level — Reflecting on
10 years of the Optional Protocol to the Convention on the Rights of the Child on a
communications procedure (forthcoming).

Liefaard. T. and van Dijk, L., Irreqular Migrant Children and the Right to Education,
Leiden Children’s Rights Observatory, 8 September 2020.

Sandelowsky-Bosman, C. and T. Liefaard, T., Communication 77/2019, 79/2019 and
109/2019: EB. et al. & D.A. et al v. France, Leiden Children’s Rights Observatory, Case
Note 2022/05, 15 November 2022.

Sloth-Nielsen, J., Communication 3/2016: .A.M. on behalf of K.Y.M. v Denmark, Leiden
Children’s Rights Observatory, Case Note 2018/1, 18 July 2018.

Spronk-Van der Meer, S. I, The Right to Health of the Child, An Analytical Exploration
of the International Normative Framework (Mortsel: Intersentia, 2014).

van Dijk, L., An effective reparation by the Danish government, Leiden Children’s Rights
Observatory, Discussion, 19 May 2020.

UN Committee on the Rights of the Child, General Comment No. 5, “General measures
of implementation of the Convention on the Rights of the Child’, crc/Gc/2003/5
(2003): para. 24.

UN Committee on the Rights of the Child, Fifth follow up progress report on individual
communications, UN Doc. CRC/C/92/2, 8 March 2023.

UN Committee on the Rights of the Child, Fourth follow up progress report on
individual communications, UN Doc. CRC/C/90/R.1, 26 July 2022.

UN General Assembly, Convention on the Rights of the Child, 20 November (1989),
Resolution 44/25.

UN General Assembly, Optional Protocol to the Convention on the Rights of the Child
on a communications procedure, 19 December (2011), A A/RES/66/138.

UN General Assembly, Optional Protocol to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflict, 25 May (2000), A/RES/54/263.

UN General Assembly, Optional Protocol to the Convention on the Rights of the Child
on the Sale of Children, Child Prostitution and Child Pornography, 25 May (2000),
A[RES[54/263.

UN Human Rights Committee, “General Comment 31 [80] The nature of the general
legal obligation imposed on States Parties to the Covenant” (2004) CCPR/C/21
|/ Rev.1/Add.as: para. 15.

UN Human Rights Council, “Access to justice for children. Report of the United Nations
High Commissioner for Human Rights”, UN Doc. A/HRC/25/35 (2008).

THE INTERNATIONAL JOURNAL OF CHILDREN’S RIGHTS 32 (2024) 1-8



8 EDITORIAL

UN Treaty Database, (2023). Available at: https://treaties.un.org/Pages/ViewDetails
.aspx?src=TREATY&mtdsg no=IV-11-d&chapter=4&clang=_en. Last accessed: 10
December 2023.

UNICEF, (2015). Children’s Equitable Access to Justice, Central and Eastern Europe and

Central Asia, Geneva.

THE INTERNATIONAL JOURNAL OF CHILDREN’S RIGHTS 32 (2024) 1-8


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&clang=_en

