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1 Introduction

1.1 MOTIVATION, THEORETICAL APPROACH, AND RESEARCH QUESTIONS

When the Organization for Economic Cooperation and Development
(OECD) and the Group of 20 (G20) launched the Base Erosion and Profit
Shifting (BEPS) Project in 2013, this marked a moment of intensification
in global governance in the area of taxation of multinational enterprises.!
Although international organizations had been involved in promulgating
policy standards on the taxation of cross-border income since the 1920s, the
BEPS Project represented a step-up in ambition. It was initiated at a time
when “aggressive tax planning” strategies by companies such as Google,
Apple, and Starbucks, and reports of tax planning structures like the
“Double Irish with a Dutch Sandwich,” made the headlines.? Its purpose
was to perform an overhaul of the “international tax system” to reduce
the opportunities for multinational enterprises to engage in such practices.
The increase in ambition concerns both the substance and the geographical
scope of the project:

First, while previously international institutions had presented the
outcomes of their deliberations as mere recommendations or models, the
BEPS Project introduced a number of minimum standards subject to peer
review and presented recommendations on a greater range of topics.
Second, although initially only OECD and G20 members participated its
development phase, the geographical scope has been significantly increased
after the creation of the BEPS Inclusive Framework in 2016. By July 2023,
143 jurisdictions worldwide including many developing and emerging
economies had become part of the framework. The combination of both
features thus has the potential to significantly increase convergence of tax
rules across countries.

1 Christensen and Hearson, “The New Politics of Global Tax Governance: Taking Stock a
Decade after the Financial Crisis.”

2 Goodley and Milmo, “Dutch Masters of Tax Avoidance”; Syal, “Amazon, Google and
Starbucks Accused of Diverting UK Profits.”



2 Chapter 1

At the outset of the BEPS Project, many commentators qualified it as
the most important attempt of international cooperation in tax policy so
far, dividing recent tax history into a “pre-BEPS” and a “post-BEPS” era,3
although in hindsight the consensus seems to be that the ambition was
small compared to the follow-up “BEPS 2.0” project.* However, it also
generated controversy, particularly regarding the association of developing
countries to the project.®> The fact that countries were invited only after the
main outcomes had already been produced coupled with a widespread
perception in academic and policy circles that the policies developed in
the BEPS Project may be counter to the interests of developing countries
culminated in slogans propagated by tax activists that developing countries
were not “at the table, but on the menu.”®

This type of controversy is not limited to the realm of taxation. Global
governance institutions in different policy areas have been intensively
debated among scholars, policymakers, activists, and other stakeholders.
In international relations theory, the liberal institutionalist perspective sees
global governance as a means for participating actors to overcome coopera-
tion problems.” In contrast, other approaches such as realism and critical
theories argue that global governance is often just a tool that powerful
actors use to impose their policy preferences on less powerful actors and
emphasize that global governance creates winners and losers.8

These conflicting perspectives are reflected in debates about the global
governance of international taxation.? In line with the liberal institutional-
ist tradition, the first OECD report on BEPS emphasizes the role of global
governance in fostering cooperation: “Collaboration and co-ordination will
not only facilitate and reinforce domestic actions to protect tax bases, but
will also be key to provide comprehensive international solutions that may

3 Christians, “BEPS and the New International Tax Order”; de Graaf and Visser, “BEPS:
Will the Current Commitments and Peer Review Model Prove Effective?”; Tavares and
Owens, “Global Tax Policy Post-BEPS and the Perils of the Silk Road”; Tell, “Interest Lim-
itation Rules in the Post-BEPS Era”; Lankhorst and van Dam, “Post-BEPS Tax Advisory
and Tax Structuring from a Tax Practitioner’s View”; Kingma, Inclusive Global Tax Gover-
nance in the Post-BEPS Era; Danon, “Treaty Abuse in the Post-BEPS World: Analysis of the
Policy Shift and Impact of the Principal Purpose Test for MNE Groups”; Sawyer, Sadiq,
and McCredie, Tax Design and Administration in a Post-BEPS Era: A Study of Key Reform
Measures in 16 Countries.

4 Arnold, “The Ordering of Residence and Source Country Taxes and the OECD Pillar Two
Global Minimum Tax,” 2. See also section 4.5.

5 Mosquera Valderrama, “Legitimacy and the Making of International Tax Law: The Chal-
lenges of Multilateralism,” 2015.

6 According to Pascal Saint-Amans, the slogan was first used by tax activists at the Addis
Ababa Financing for Development Conference in 2015. See: Saint-Amans, Paradis Fiscaux.
See also Christensen, Hearson, and Randriamanalina, “At the Table, Off the Menu?
Assessing the Participation of Lower-Income Countries in Global Tax Negotiations.”

7 Buchanan and Keohane, “The Legitimacy of Global Governance Institutions,” 407.
8 Drezner, All Politics Is Global; Hurd, “The Case against International Cooperation.”
9 For an application of these differing interpretations of global tax governance, specifically

on the issue of tax havens, see Sharman, Havens in a Storm.
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satisfactorily respond to the issue.”10 Here, the OECD portrays the issue
as a struggle for governments to work together to regain control over the
actions of private actors that have moved beyond the regulatory reach of
the state in a globalized world. Pascal Saint-Amans, the former head of the
OECD Center for Tax Policy and Administration, explained in an interview
that the BEPS Project should be seen as “tax regulation for globalization — to
reconcile in particular the middle class with globalization.”1!

The critical view rejects the interpretation of the BEPS Project as collabo-
ration among public actors to regulate private actors but rather emphasizes
a confrontation between different public actors -governments of OECD
Member States vs. governments of developing countries.!2 At first sight, the
rejection seems somewhat paradoxical, since according to several empirical
studies, developing countries are particularly affected by international tax
avoidance due to, among other reasons, a greater reliance on the corporate
income tax for overall tax revenue generation.!3

This apparent contradiction is the first motivation of this research proj-
ect: How would developing countries engage with policy standards that
pretend dealing with a problem they are affected with but that are judged as
not adequate for them? By joining the Inclusive Framework, countries com-
mitted to the BEPS Project and therefore the baseline expectation should be
that they implement it. However, the critical view sheds some doubt on this
expectation.

In other policy fields, the empirical record of global governance institu-
tions in spurring policy change at the domestic level is mixed, in particular
when it comes to developing and emerging countries. While proponents
of the globalization hypothesis point to increasing cross-national conver-
gence across all areas of society and to a growing role of international and
supranational organizations in shaping peoples’ lives,14 others remain
more cautious and highlight the limits of globalizing forces.1> Research in

10  OECD, Addressing Base Erosion and Profit Shifting, 51.

11 ,In den vergangenen Jahren haben wir eine Art Steuerregulierung fiir die Globalisierung
gebaut — um vor allem die Mittelschicht mit der Globalisierung zu verséhnen.” Saint-
Amans, Der Kern des Systems ist das Steuerschlupfloch.

12 The governments of non-OECD G20 members (such as for example, China, India, Indo-
nesia, Argentina, or South Africa) have a somewhat ambiguous position in this narrative.
On the one hand, they could be considered as developing countries by considering their
income level and other economic characteristics. On the other hand, they have more geo-
political power and were able to fully participate in the development of the BEPS Project.

13 Johannesen, Torslov, and Wier, “Are Less Developed Countries More Exposed to Multi-
national Tax Avoidance? Method and Evidence from Micro-Data.”; Cobham and Jansky,
“Global Distribution of Revenue Loss from Corporate Tax Avoidance: Re-estimation and
Country Results”; Torslov, Wier, and Zucman, “The Missing Profits of Nations”; Fuest,
Hebous, and Riedel, “International Debt Shifting and Multinational Firms in Developing
Economies.”

14 Meyer etal., “World Society and the Nation-State.”

15 For a review of both sides” arguments as well as on the mixed empirical evidence, see
Drezner, “Globalization and Policy Convergence.”
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other fields — for example on the implementation of trade agreements!é or
bankruptcy standards!” in developing countries, or even on EU directives,!8
—has shown that there is not necessarily a relation between the enactment
of an agreement or standards at an international or supranational level and
the actual social practices that the agreement intends to change, even in the
case of a legally binding treaty.

Recent contributions in political science use the BEPS Project, among
other international tax initiatives (such as the Common Reporting Stan-
dard!?), as an indicator that an impactful layer of global governance in taxa-
tion has emerged and that the freedom of countries to design their tax rules
independently from external influences may be receding. Rixen and Unger,
for example, assert that “national tax systems are increasingly couched in
international rules promulgated by transgovernmental and transnational
networks”20 and that “the notion of taxation as a purely national affair is
obsolete.”21

Yet, the empirical foundation for these assertions is still incomplete.
While the impact of international initiatives dealing with information
exchange to combat tax evasion is well documented,?? this is less so for the
case of corporate tax rules. Several authors hypothesized that the impact
of the BEPS Project might be less.23 Azam, for example, wrote in 2017:
“I do not expect the BEPS project to substantially impact the international
tax regime. The main challenges of tax competition and corporate tax avoid-
ance will continue to prevail and will require different solutions.”2?* Taxa-
tion of multinational companies’ profits — and substantive aspects of tax
laws more generally — is considered as “hard case” for policy coordination,
since states have traditionally considered tax policy as an essential part of
their sovereignty.2>

16 Deere, The Implementation Game: The TRIPS Agreement and the Global Politics of Intellectual
Property Reform in Developing Countries.

17 Halliday and Carruthers, Bankrupt: Global Lawmaking and Systemic Financial Crisis.

18  Falkner et al., “Non-Compliance with EU Directives in the Member States: Opposition
through the Backdoor?”

19 OECD, “Standard for Automatic Exchange of Financial Information in Tax Matters. The
CRS Implementation Handbook.”

20 Rixen and Unger, “Taxation: A Regulatory Multilevel Governance Perspective,” 2.

21 Rixen and Unger, 5.

22 Ahrens and Rixen, “Transcending Tax Competition: How Financial Transparency Enables
Governments to Tax Portfolio Capital.”

23 See for example Ring, “When International Tax Agreements Fail at Home: A US Exam-
ple”; Woodward, “A Strange Revolution: Mock Compliance and the Failure of the
OECD'’s International Tax Transparency Regime”; Mosquera Valderrama, “Legitimacy
and the Making of International Tax Law: The Challenges of Multilateralism,” 2015.

24  Azam, “Ruling the World: Generating International Tax Norms in the Era of Globaliza-
tion and BEPS,” 523.

25 See for example Van Apeldoorn, “BEPS, Tax Sovereignty and Global Justice.”
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Several years into the implementation phase of the BEPS Project, the
OECD wrote in its progress reports that “the BEPS project has resulted in
tangible progress, irrefutably moving the needle in the direction of a world
less susceptible to tax avoidance.”26 Nevertheless, other OECD documents
acknowledge that open issues persist. For example, the proposal for Global
Anti-Base Erosion (GloBE) rules of the current “Pillar 2” project is usually
justified with reference to “remaining BEPS challenges”.2” Another OECD
report on the BEPS Project in developing countries notes that “in many
cases they are yet to fully benefit from the advances made in countering
BEPS” .28 Most strikingly, an empirical study of foreign affiliate data finds
that profit shifting did not decrease over the period of 2015-2018, after the
initial roll-out of the BEPS Project.?? This suggests that it is still unclear to
what extent it has had an impact on the policies of developing countries and
whether it has been effective in addressing the problem of international tax
avoidance.

In sum, three different interpretations of the BEPS Project can be
observed: The first sees it as collaboration to end tax avoidance, a second as
an imposition of powerful actors’ preferences on those less powerful, and a
third sees it as not impactful at all. Evaluating the accuracy of either inter-
pretation subsequently depends on how countries act in practice: Whether
policy standards should indeed be seen as devices by which powerful coun-
tries impose their preferences on less powerful ones depends on how they
affect actors in practice. Likewise, it would be difficult to claim that there is
cooperation when commitments to adopt certain policies are not adhered
to in practice. Observing activity at the international level is therefore only
the starting point of the analysis. The second step implies considering what
the recipients of policy standards actually do with them.30 This dissertation
focusses on the second step by asking:

To what extent has the BEPS Project impacted developing countries’
approach to international tax avoidance?

This requires addressing a number of sub-questions:

e How does the BEPS Project address the issue of international tax avoid-
ance?

* How have individual countries” approaches to international tax avoid-
ance changed from before the introduction of the BEPS Project to after-
wards?

e How many of these changes can be attributed to the BEPS Project?

26  OECD, “OECD/G20 Inclusive Framework on BEPS: Progress Report July 2020 - Septem-

ber 2021,” 6.
27  OECD, “Tax Challenges Arising from Digitalisation — Report on Pillar Two Blueprint,”
14.

28  OECD, “Developing Countries and the OECD /G20 Inclusive Framework on BEPS,” 23.
29 Torslov, Wier, and Zucman, “The Missing Profits of Nations: 2018 Figures.”
30  Raustiala, “Compliance & (and) Effectiveness in International Regulatory Cooperation.”
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There is no dearth of studies that address these questions in one or another
way. Shortly after the publication of the BEPS Project many scholars
authored pieces in which they assessed how "its individual elements
could be implemented in their home country’s tax systems.3! While very
useful for practical purposes (and as sources for writing this dissertation),
these assessments do not necessarily allow for insights on the impact
more broadly defined. On the other side of the spectrum, there are annual
Progress Reports published by the OECD.32 These, however, focus more
on output indicators such as counts of countries that have adopted certain
policies without giving much weight to the meaning of these policy changes
for the BEPS Project’s overall goals.

In this research project, I attempt to build a bridge between both
approaches, by studying four countries in detail (India, Colombia, Nigeria,
and Senegal), at times supplemented with more superficial data available
for a larger sample of countries, and by focussing on two overarching policy
problems addressed by the BEPS Project: transfer pricing and treaty shop-
ping. The purpose is to find a compromise between a more general perspec-
tive and a sufficient attention to details.33 In the four countries I conducted
interviews with international tax policy stakeholders, attempting to better
conceptualize how the BEPS Project impacts policy decisions, on the one
hand, and how international taxation is practiced by the tax administration,
companies, and tax advisors.

This focus on practice is motivated by previous research on the impact
of international norms: Halliday and Carruthers for example wrote in
their study on the implementation of bankruptcy standards in Asia that
“Not only is everyday legal practice largely invisible to official eyes but
local businesses, creditors and debtors, lawyers, and judges are adept at
exploiting their local knowledge to frustrate powerful international agents
of change.”34 Studies on the impact of the Basel standards for banking have
highlighted the importance of the domestic political economy in moderat-
ing the impact of international standards on domestic practice.3> This
body of literature encourages to engageing in detailed studies of domestic
institutions and consider at institutional change as outcomes of the inter-

31 See for example the following edited volumes and articles: Sawyer, Sadiq, and McCredie,
Tax Design and Administration in a Post-BEPS Era: A Study of Key Reform Measures in 16
Countries; Shay and Christians, “Assessing BEPS: Origins, Standards, and Responses”;
Montoya, “Andlisis de Las Acciones BEPS, Su Aplicacién En Colombia y Su Inclusién al
Sistema Tributario”; Kumar, Palwe, and Jhaveri, “Treaty Shopping and BEPS Action 6:
An Indian Perspective.”

32  OECD, “OECD/G20 Inclusive Framework on BEPS: Progress Report July 2020 - Septem-
ber 2021”; OECD, “OECD/G20 Inclusive Framework on BEPS. Progress Report July 2018 -
May 2019.”

33  Although some loss of nuance is inevitable.

34  Halliday and Carruthers, Bankrupt: Global Lawmaking and Systemic Financial Crisis, 408.

35  Jones, The Political Economy of Bank Regulation in Developing Countries.
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play of actors with diverging interests, whereby international institutions
and the policy standards developed by them are only one of many factors.
Therefore, “policies” should be understood in a wide sense in this research
project, i.e., encompassing the actual behaviour of states, including admin-
istrative (in-)action and not only “written law”.

Within the larger group of countries in the Global South, the countries
that were comprehensively researched offer variance in terms of factors
that could explain a different engagement with the BEPS Project: variance
in inclusion in the policymaking process at the international level; variance
in market power; variance in economic development and, by extension,
administrative capacity; variance in specific aspects of their legal systems,
such as the importance of the judiciary. However, it needs to be mentioned
that these cases were selected at the very beginning of the GLOBTAXGOV
research project (hence, prior to the development of concrete hypotheses)
and not because they should necessarily be considered as representative
of all countries in the Global South. Nevertheless, comparing approaches
taken by these four countries was useful for captureing more of the diver-
sity of impact.

Once we know more about whether the BEPS Project is impactful or not
(or to a varying degree in different countries), the next question I address is:
How to explain differing levels of impact?

This question has inspired a growing field in international political
economy. Often, this literature uses the case of the regulation of the financial
sector for theory building.36 However, several authors have theorized and
empirically assessed the impact of global soft law on tax policies, which I
will refer to throughout the text.3” The most comprehensive work on that
topic has been undertaken by Hearson who has researched the impact of
policy standards embedded into the OECD Model Tax Convention on tax
treaties negotiated between developing and developed countries.38 He has
done so more with a focus on the division of taxing rights between capital
importing and capital exporting countries than on tax avoidance. The topics
overlap and interact with each other but at times trade-offs for addressing
tax avoidance are different than those concerning the allocation of taxing
rights. For example, the conflict of interest between capital importing and
capital exporting countries may be less apparent, since both could lose
revenues to tax avoidance strategies. Moreover, MNEs may be indifferent
as to whether they pay tax in a source or residence country if both have a

36 Jones, 49-50.

37  Azam, “Ruling the World: Generating International Tax Norms in the Era of Globaliza-
tion and BEPS”; Hearson, “Transnational Expertise and the Expansion of the Interna-
tional Tax Regime: Imposing ‘Acceptable’ Standards”; Hearson, Imposing Standards; Bais-
trocchi, “The International Tax Regime and the BRIC World: Elements for a Theory”; Vet,
“Diffusion of OECD Transfer Pricing Regulations in Eastern Africa.”

38  Hearson, “Transnational Expertise and the Expansion of the International Tax Regime:
Imposing “Acceptable’ Standards”; Hearson, Imposing Standards; Hearson, “The Chal-
lenges for Developing Countries in International Tax Justice.”
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comparable tax rate, but they are a priori not indifferent to the availability
of tax avoidance strategies. However, these research agendas are closely
related to the extent that the allocation of taxing rights affects the degree
to which countries are exposed to certain tax avoidance strategies. This
research therefore builds on previous work on the political economy of
international taxation for developing initial elements of a political economy
theory of combatting tax avoidance.

1.2 STRUCTURE AND MAIN FINDINGS

After describing my methodology in chapter 2, chapter 3 addresses the
question of how to analyze policies that deal with international tax policies.
Iintroduce two types of typologies that are useful heuristics for analyzing
what is proposed in the BEPS Project and international tax policies more
generally. The first typology shows that international tax norms can be
distinguished based on what type of country role in international tax plan-
ning they address. I distinguish three of them: a defensive, a facilitating,
and a supportive role. The second typology argues that with regards to the
defensive dimension, which is the one in which international norms have
the greatest direct impact on developing countries, different combinations
of relevant policy features result in essentially five policy directions that can
be adopted by governments or promoted by international organizations:
finely delineating responses, blunt responses, giving-up, no response, or
international harmonization.

In chapter 4, I ask what the BEPS Project seeks to attain, and through
which means. I find that, in terms of the heuristic developed in chapter
3, the BEPS Project mainly encourages finely delineating responses and
discourages countries from addressing the problem in a too sweeping way,
even though an evolution can be observed compared to earlier recom-
mendations issued by the OECD, as a somewhat higher acceptance of blunt
solutions is visible. Nevertheless, the important implication remains that
the BEPS Project’s approach is not the only response to international tax
avoidance and not necessarily the most effective.

In chapter 5, I discuss different features of countries that could explain
why they adopt a certain approach to international tax avoidance at a cer-
tain moment in time. I first emphasize the importance of carefully analyzing
the status-quo ante of the legal and administrative system, by arguing that
how a country previously addressed international tax avoidance is likely
to have an important impact on future approaches. Then I discuss the rel-
evance of limits of structural features of developing countries, such as their
position in the market for MNE investment, and a lack of administrative
capacity, in explaining policy choices. Subsequently, I turn to the prefer-
ences and the influence of different governmental and non-governmental
actors in the policy process. Here I use the typology developed in chapter
3 as a heuristic to distinguish different policy preferences. I find that since
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often the status-quo ante in terms of anti-tax avoidance policy was judged
as worse, businesses will support the introduction of anti-tax avoidance
rules proposed by the OECD. However, the actual influence of businesses
and other non-state stakeholders in the process should not be overstated.
Instead, the struggle over which approach to take is more often fought
within government itself, opposing actors that favor ease of tax collection
and those more concerned about the impact of tax rules and administra-
tive practices on investment. It seems that the former prevail more often,
and that the BEPS Project may have strengthened their position, even if the
policy ultimately adopted is not necessarily the preferred response sug-
gested by the BEPS Project.

In chapters 6 and 7, I compare how the approach to international
tax avoidance has evolved in Colombia, India, Nigeria, and Senegal
as a response to the BEPS Project (or not) with respect to two important
policy problems: transfer pricing and treaty shopping. These issues are most
affected by the four BEPS minimum standards, as Action 6 addresses treaty
shopping, and Actions 13 and 14 mainly relate to transfer pricing. Focus-
sing on these two issues disregards a number of other international tax
problems for example, indirect transfers, taxing digital enterprises, deferral
of taxation of foreign earnings, or hybrid mismatches. These may be more
important in terms of revenue losses in certain contexts or not. However,
ranking them is a challenge. Even dividing policy problems of international
taxation is somewhat arbitrary, since strategies employed by MNEs may
combine various strategies, and different policies can impact the issues in
complex ways. Nevertheless, by focusing on two issues, I hope to provide
blueprints for extending similar analyses to these other topics.

Broadly, the case studies show that the BEPS Project has left its mark
on how countries approach the topic, although it is more worth high-
lighting where it has failed to do so and where countries have chosen to
diverge. First, when addressing transfer pricing, the countries studied have
taken steps to bring their regulations more in line with the BEPS Project’s
approach, although important delays can be observed with for specific
items. The second observation relates to the differences in approaches
across countries: Whereas Nigeria and India diverge more in terms of policy
than Senegal and Colombia, practice is probably most aligned in India,
which can mainly be explained by the strength of India’s court system.
Finally, although in all countries, there is evidence that transfer pricing was
a policy issue before, its extent is uncertain, since some kind of transfer
pricing enforcement existed before the adoption of detailed rules, and other
features of the broader tax and regulatory system of countries prevented
certain forms of transfer mispricing. In sum, the impact of the BEPS Project
is ambiguous.

In terms of treaty shopping, countries have adopted different
approaches, as well: Although the BEPS Project seems to have contributed
to the fact that in those cases where treaty shopping caused important rev-
enue losses — India and Senegal —, governments adopted some responses to
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stop it after years of piecemeal enforcement or outright tolerance, they not
only rely on the BEPS Project’s preferred solution but take decidedly stricter
measures.

In the final part (chapter 8), I review the normative debate on the BEPS
Project and developing countries and explain where the analysis carried
out in the preceding chapters can contribute to the debate (and where not).
I propose that, when considering what countries do in practice, some of the
critiques can be mitigated, as countries do not seem to blindly follow what
the BEPS Project suggests. Nevertheless, it is important to keep in mind that
the countries researched might lack representativeness. Finally, I remain
critical of attempts to grant the BEPS Project more coercive force, such as the
inclusion of the BEPS minimum standards in the EU list of non-cooperative
jurisdictions.

Chapter 9 concludes the study by summarizing the main findings and
by highlighting some of the limitations and open questions for further
research.

1.3 CONTRIBUTION TO LITERATURE

How does this research fit into the broader research agenda on international
tax standards? Before the question of their impact the question of how
international tax standards are actually produced. This question has gained
importance in both public and academic debates in recent years.

There is a an increasing amount of literature that analyses the formation
of tax policy at the international level from different perspectives. Some
authors adopt state-centric perspectives that explain outcomes of interna-
tional tax policy processes through the (clash of) policy preferences by the
United States, 3 the European Union,40 and emerging powers such as China
and India.*! Other contributions focus on the sociology of international tax
policy making and study the interactions between different types of tax
policy professionals, civil society organizations, international bureaucrats,
and country representatives.#2 In their study on the degrees of participation
and influence of lower income countries in international policy making

39  Hakelberg, The Hypocritical Hegemon.

40  Lips, “Great Powers in Global Tax Governance: A Comparison of the US Role in the CRS
and BEPS.”

41  Hearson and Prichard, “China’s Challenge to International Tax Rules and the Implica-
tions for Global Economic Governance”; Christensen and Hearson, “The Rise of China
and Contestation in Global Tax Governance.”

42 Christensen, “Elite Professionals in Transnational Tax Governance”; Biittner and Thie-
mann, “Breaking Regime Stability? The Politicization of Expertise in the OECD /G20 Pro-
cess on BEPS and the Potential Transformation of International Taxation”; Seabrooke and
Wigan, “Powering Ideas through Expertise: Professionals in Global Tax Battles”; Dallyn,
“An Examination of the Political Salience of Corporate Tax Avoidance: A Case Study of
the Tax Justice Network,” 2017.
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processes Hearson, Christensen and Randriamanalina combine state centric
and sociological perspectives.43 The international tax policy making process
also plays an important role in contributions from a normative perspec-
tive. The lack of influence of lower income countries in the process is often
criticized,** and has motivated proposals for institutional reform.#> The
respective arguments and findings of this research agenda with regard to
the BEPS process will be reviewed in section 8.1.

Studying the impact of these global processes on local practice means
assessing to what extent the former matter in practice. This may serve as
feedback for the next round of international policymaking. Knowledge
about the reasons for adapting a policy or not may help improve the design
of policies at the international level. Potentially, it may also attenuate the
relevance of policy processes at the international level.

Another important question beyond the scope of this dissertation is that
of the impact of international tax policies on the behaviour of private actors.
These questions are mainly explored by economists. Research focusses on
either quantifying tax avoidance univariately, i.e., without assessing the
impact of different policies on the extent of tax avoidance, or on the rela-
tionship between policies and other variables such as investment and tax
revenue. Although important methodological advances have been made,
reliable data on the scale of tax avoidance (at a global level and even more so
at the level of individual countries) is scarce and absent for a longer period
than a few consecutive years.4¢ This makes a straightforward comparison
of current levels of tax avoidance with past levels impossible. It is indeed
unclear to what extent these estimates capture the effects of reforms already
undertaken or not (and sometimes to what extent they would be visible
within the data, see the side note in section 0). If the impact of reforms on
country policies is not incorporated, better knowledge on the level of cer-
tain tax avoidance indicators may not help for knowing what to do about
it. Therefore, the kind of study undertaken in this dissertation is neces-
sary for better contextualizing the indicators used in quantitative studies.

43 Christensen, Hearson, and Randriamanalina, “At the Table, Off the Menu? Assessing the
Participation of Lower-Income Countries in Global Tax Negotiations.”

44 Brauner, “What the BEPS”; Mosquera Valderrama, “Legitimacy and the Making of Inter-
national Tax Law: The Challenges of Multilateralism,” 2015; Christians and Van Apel-
doorn, “The OECD Inclusive Framework”; Fung, “The Questionable Legitimacy of the
OECD/G20 BEPS Project”; Kingma, Inclusive Global Tax Governance in the Post-BEPS Era.

45 Rixen, “Institutional Reform of Global Tax Governance: A Proposal”; Rosenbloom,
Noked, and Helal, “The Unruly World of Tax: A Proposal for an International Tax Coop-
eration Forum”; Tanzi, “Is There a Need for a World Tax Organization?”

46  Important studies are Crivelli, De Mooij, and Keen, Base Erosion, Profit Shifting and Deve-
loping Countries; Cobham and Jansky, “Global Distribution of Revenue Loss from Cor-
porate Tax Avoidance: Re-estimation and Country Results”; Torslov, Wier, and Zucman,
“The Missing Profits of Nations”; Bolwijn, Casella, and Rigo, “An FDI-Driven Approach
to Measuring the Scale and Economic Impact of BEPS.” For an overview, see Bradbury,
Hanappi, and Moore, “Estimating the Fiscal Effects of Base Erosion and Profit Shifting:
Data Availability and Analytical Issues,” 101—4.
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Other papers investigate the impact of international tax provisions on
investment.#” Some research focusses on the relationship of policy with tax
revenue.?® All three variables (tax avoidance, investment, and tax revenue)
are eventually important for assessing the success of the BEPS Project.

Especially in a developing country context, much research uses tax rev-
enue as dependent variable to assess the impact of administrative variables
or basic features of the tax system (such as the relative importance of direct
vs. indirect taxes) on tax revenue but does not integrate differences in inter-
national tax policy in its models, highlighting a lack of comparable data on
policies.*® With my research, I attempt at making tax policy somewhat more
comparable by generating new data and generating theory that allows for
“categorizing” —i.e., giving meaning to — international tax policies.

However, this dissertation has been written too early for a general
assessment about the effects of policy standards proposed at the interna-
tional level on the behaviour of private actors, since as will be shown in sec-
tions 6 and 7, implementation in countries’ legislation and administrative
practice is yet incomplete as of 2023. Nevertheless, this dissertation may
allow for an improved modelling of the mechanisms through which policies
could affect behaviour or not and may therefore allow for more fine-grained
assessments and better construction of empirical strategies (e.g., what type
of control variables to include) to test whether the BEPS Project had an
influence on the behaviour it sought to modify. Nonetheless, in interviews
that I carry out with tax practitioners, the question of taxpayer behaviour
is relevant, in the sense that expectations about the impact of policies may
reveal something about how a specific policy is applied in practice.

47 For example, the increasing amount literature that assesses the impact of tax treaties and
their various features on foreign direct investment flows. Petkova, Stasio, and Zagler,
“On the Relevance of Double Tax Treaties”; Davies, Norbick, and Tekin-Koru, “The
Effect of Tax Treaties on Multinational Firms: New Evidence from Microdata”; Azémar
and Dharmapala, “Tax Sparing Agreements, Territorial Tax Reforms, and Foreign Direct
Investment.”

48  Jansky and Sedivy, “Estimating the Revenue Costs of Tax Treaties in Developing Coun-
tries”; Beer and Loeprick, “Too High a Price? Tax Treaties with Investment Hubs in Sub-
Saharan Africa.”

49  Jeppesen, “What We Hoped for and What We Achieved: Tax Performance of Semi-Auton-
omous Revenue Authorities in Sub-Saharan Africa”; Sarr, “Assessing Revenue Authority
Performance in Developing Countries: A Synthetic Control Approach.” There are excep-
tions, however: See for example Londono-Vélez and Avila-Mahecha, “Can Wealth Taxa-
tion Work in Developing Countries? Quasi-Experimental Evidence from Colombia”; Beer
et al., “The Costs and Benefits of Tax Treaties with Investment Hubs: Findings from Sub-
Saharan Africa.”
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Chronologically, my study can be divided into three steps that build on
each other: I started by studying legal documents as well as literature on
the BEPS Project in the Global South, and particularly on Colombia, India,
Nigeria and Senegal. The second part was in-depth fieldwork in Colombia,
India, Nigeria, and Senegal involving semi-structured interviews. A third
part involved studying some of the hypotheses that I formed during this
process in larger samples of countries to produce some more general state-
ments. In this section I provide a description of the methods employed.

2.1 CASES STUDIED

The case studies were conducted in four emerging and developing coun-
tries: Colombia, India, Nigeria, and Senegal. These countries were selected
because one could suppose that, among the wider subset of developing
and emerging economies, they offer a wide range of potentially relevant
features due to their differences in legal and political systems, size, level
of development and structure of the economy. In particular, they represent
different combinations of key variables that are a priori important for the
degree of uptake of international standards: market power, exposure to the
OECD processes, and capacity.

However, the selection was not made with the purpose of testing spe-
cific hypotheses formed prior to the research project. Therefore, the general
approach adopted in this study could be described as inductive, since at the
start of the research not much knowledge was readily available that would
have allowed to form hypotheses and purposefully select cases to test the
hypotheses. For instance, given the complexity of the BEPS Project and
the lack of a full analysis of its goals (see Chapter 4) it was hard to predict
what country characteristics would be relevant for its impact on domestic
policies. The hope was rather that the cases would display a good level of
divergence to gain more insights in the breadth of possible phenomena.

They should not be seen as strictly representative of the whole universe
of developing countries, either. For example, the sample neither includes
small island jurisdictions, nor low income countries (according to the World
Bank classification), nor countries that are not members of the inclusive
framework. Moreover, no developing country that has attempted to establish
itself as international financial centre has been included. Hence, the study of
the “defensive dimension” of international tax policies is given more weight
than the “facilitating dimension” of international tax policies (see section 3.3).
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On the other hand, one of the main distinctions in international tax
literature is between “residence countries” or “capital exporting countries”,
which are those that host many headquarters of MNEs, and “source coun-
tries” or “capital importing countries”, which are those that mainly receive
investment for purposes of production and/or sales in the domestic market.
Almost all countries on the world import foreign direct investment, but
only a few countries export FDI to a significant degree. Both lower income
and emerging countries (with the exception of China) are primarily capital
importing countries. The same is true for Colombia, India, Senegal, and
Nigeria, therefore they are somewhat representative of non-financial centre
developing countries.

Throughout the remaining text (like to some extent already in the pre-
ceding paragraphs), the country case studies are used essentially for three
purposes:

1) Country practices are referred to as examples in the conceptual frame-

work (section 3)

2) Comparisons of approaches to deal with the problems of transfer pricing
and treaty shopping

3) Informing the analysis of the political economy of combatting tax avoid-
ance

Information was gathered mainly through document analysis and semi-
structured interviews conducted with relevant tax policy stakeholders.
“Semi-structured” means that the topics that interviews addressed as well
as the selection of interview participants was informed by the existing
literature, but that at the same time sufficient space was provided for inter-
view participants to raise own topics so that new variables can be identified,
and new theories can be generated.

2.2 FIELDWORK IN COUNTRIES
22.1  Documentary analysis

The desk studies aimed at understanding three fundamental issues: What
interpretations of the BEPS minimum standards are made by legal schol-
ars? How did the four countries selected as case studies enact the BEPS
minimum standards in their national laws and regulations? What kind of
deviations can be identified from the standard as formulated in the OECD
documents? What was the status-quo ante in terms of international tax
policy in these countries? What are the relevant stakeholders that need to be
included in the in-depth case studies and what are their policy preferences?

The main documentary sources used were original texts of domestic
laws, regulations, and double tax treaties, as well as peer-review reports
published by the OECD, choices made by countries in the Multilateral
Instrument, databases on BEPS implementation, maintained by OECD,
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IBFD or accounting firms, as well as literature written by authors from these
countries. The process was carried out in an iterative manner: Documents
were consulted to prepare before country visits and afterwards to confirm
and expand on findings from interviews.

222 Selection of interviewees and interview procedure

The selection of the interviewees was informed by the review of literature
on the tax policy in each country as well as government and press docu-
ments. Data sources include responses to public consultations that were
held by the OECD in the process of drafting the BEPS Action plans, press
reports in the countries of research as well as internet research. Addition-
ally, informants in the four countries of research with whom contact had
already been established at international conferences or through the project
team’s professional network were consulted. Finally, I relied mainly on the
“snowball” method, which means that already existing contacts, reached
through my own and my supervisor’s professional network, were asked
to help identify additional respondents. Sometimes, these people simply
recommended names, in other cases they directly established the contact
through an introductory email. In a few instances, respondents brought
colleagues to the scheduled interview. The “snowball” method is frequently
used in research involving “hard-to-access populations”,! which profession-
als in taxation and government officials belong to. Nevertheless, I took care
to use more than one “entry point” into a country’s tax policy sphere to
not depend on one person’s network only and to reduce the risk of only
speaking to people with similar opinions, which may happen when using
the snowball method.2

In most cases, people were contacted via email or the social network
LinkedIn. Since this proved to be the more common way of communication
in Senegal, I also used WhatsApp to contact potential interviewees there. In
case of non-response, I usually sent one reminder.

However, based on my perception of the relevance of the person’s
knowledge and experience for the overall research project, I varied the
efforts to make an interview happen. To reach some people, for example,
other people were asked for an introduction. In some cases, short phone
calls were done in advance of the interview upon request of the participant,
where I explained the research project and the modalities of the interview
with more detail. In one of the countries studied — India — conferences on
international taxation took place during my stay, namely the Foundation
for International Taxation Conference in Mumbai (December 5 to Decem-
ber 7, 2019), which is the biggest annual tax conference in India reuniting

1 Atkinson and Flint, “Accessing Hidden and Hard-to-Reach Populations: Snowball
Research Strategies.”
2 Atkinson and Flint, 4.
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professionals from the private and the public sector, and a conference on
international tax cooperation organized by the South Centre in Delhi
which was attended by many officials of the Indian government as well
as by government representatives from African, Asian and Latin American
countries (December 9 to December 10, 2019). These events were used to
contact further interview participants and gather information through the
presentations given and informal interaction with participants.

Table 1: Number of interviewees per country and category

Category Colombia India Nigeria Senegal
1 —Public Sector 5 3 5 6
2 — Business 6 3 2 4
3 - Advisory 17 13 7 6
4 — Interest groups 4 2 - 2
5— Academic 7 5 3 -
7 — Other - 1 - -

Source: the author

Almost all interviews in Colombia, India, and Senegal were conducted dur-
ing face-to-face meetings in the country itself at places determined by the
interview participants. Most of the interviews took place in the participants’
workplaces and in some cases in public places such as cafés or restaurants.
In a few cases, follow-up meetings took place, when all relevant topics
could not be covered during the time available for the first interview. In two
cases, where the interviewee was not available during the period I stayed in
the country, the interview was conducted via Skype/Microsoft Teams. Due
to the COVID19 pandemic, all interviews with participants from Nigeria
were conducted remotely via Microsoft Teams.

As far as permitted by the participants, the interviews were tape
recorded, to provide for a more accurate transcription in the aftermath. In
all cases, I took handwritten notes during the interview. Where the inter-
viewee did not agree to a recording, I extended the notes taken during the
meeting as quickly as possible after the interview with the memory of the
conversation still fresh.

To ensure that participants were aware of the implications of their
participation in the study, they were sent an information sheet in advance,
and at the meeting they were asked to sign an informed consent where they
could indicate, among others, whether they would agree with the recording
of the interview.3 For the online interviews in Nigeria, an online version of
this form was used.*

3 The information sheet and consent form in different languages are available here:
https:/ /globtaxgov.weblog.leidenuniv.nl/participate/

4 https:/ /web.archive.org/web/20230222104613 / https:/ / fd24.formdesk.com /universit-
eitleiden/consent_form_Nigeria
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Some interviewees did not agree to sign a consent form. This happened
during this research with government officials from India and with a few
participants from Senegal. These officials explained that in their function,
it is not allowed to them to sign consent forms. They nevertheless agreed
to have a conversation. In writing up my results, I used the information
obtained from these interviews but where possible tried to quote as much as
possible from other sources to provide as little cues as possible about their
identity.

In general, I did not share topic lists with the participants beforehand,
except where this was requested by the interviewee. A problem with shar-
ing topic lists beforehand could be that the participant may prepare answers
based on literature rather than speak more from personal experience.

It should be noted that interviewees in government positions usually
stated that they were speaking in personal capacity. Any attributions made
to them in this thesis should therefore be understood as statements in per-
sonal capacity, and not as official positions of the government of the country
in question. For participants from other organizations the same applies,
even though the organizations are not identified.

2.2.3  Questionnaire design

Based on the desk study on the BEPS minimum standards, a questionnaire
with around 20 general topics was designed.> Within these topics, around
100 precise questions were formulated to ask participants for specific infor-
mation that could not readily obtained via documents.

The topic lists were designed with the objective of assessing how and
to what extent the BEPS project has influenced policy and practice. They
included both general open-ended questions about tax practice such as
“What have been the most important changes in the relationship between
taxpayers and tax administrations in the last 10 years?”, as well as precise
questions about specific policies, such as for example “Some of Colombia’s
amended tax treaties contain the phrase ‘Desiring further to develop eco-
nomic relationships...” in the preamble (Mexico, Japan, UK), others not. In
your opinion, would this have an impact on the application of the treaty?”.

A few questions were common to all countries and almost all inter-
viewees. Other questions were specific to the country, specific to the type of
interviewee (e.g., tax advisors, government official, etc.) or to the individual.
The precise questions asked to each person were adapted according to the
person’s background and new follow-up questions were asked spontane-
ously based on responses received. No interview participant was asked the
full list of questions. I usually asked an entry question on the participant’s
professional experience and the topic he or she was most engaged with, and

5 See Annex 1 for the topic list.
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subsequently focussed the interview on the topics that the participant most
likely had the greatest experience with. This approach was chosen since the
goal of the interviews was not only to obtain opinions on specific issues but
rather to learn about the issues that the interviewees would raise and their
perspective on the topic.

Over time questions evolved, as insights from previous interviews were
incorporated in subsequent interviews. Due to the COVID-19 pandemic
interviews in Nigeria and Senegal were conducted more than two years
later than most interviews in Colombia and India. Finally, during the field
visit in the country, the questionnaire was modified based on responses:
For example, on some topics and questions, sufficient information was
already obtained after a few interviews. In turn, the responses obtained
in interviews generated interesting new questions that were subsequently
incorporated into the questionnaire.

Due to the highly specialized nature of the topic, most of the interviews
that were conducted can be classified as so-called “expert interviews”. Some
of them were at the same time “elite interviews”, as some interviewees
occupied prestigious positions in government and law firms, which justifies
the use of rather open-ended questions.®

Especially towards the end of a research stay, I tried to signal that I
had already obtained a decent amount of knowledge, so that participants
were encouraged to go more into detail and not waste time explaining
fundamentals that were already understood. I did this, for example, by
using some (anonymous) quotes from previous interviews and asking the
participant’s opinion thereon.

224  Generating data from interviews

Given the large amount of recorded interview hours (around 100 hours),
I used a pragmatic strategy to generate data from the conversations. For
about half of the interviews, which were considered key, I prepared a full
transcript. For the other half, I listened to each interview at least once and
with the help of the hand-written notes from the interview wrote a protocol
of the conversation, focused on the information delivered without always
retaining the original sentence structure.”

Afterwards, an English summary of roughly one page was written
based on the protocol. This method represented a significant time gain in
contrast to the preparation of a full transcript, while still capturing enough
information for the subsequent analysis.

6 Harvey defined elites as people who “occupy senior management and Board level posi-
tions within organizations” Harvey, “Strategies for Conducting Elite Interviews,” 433.
7 In some cases, particularly illustrative quotes were fully transcribed, and interviews
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When preparing full transcripts — where permitted by the interviewee
and where the sound quality was sufficient — the automatic online tran-
scription service “AmberScript” or the offline transcription library “Vosk”
were used to generate automatic transcripts that were manually corrected
subsequently.® This allowed to save some time compared to the procedure
where a full transcript was generated from scratch. For some interviews,
research assistants helped with the transcription (subject to a confidentiality
agreement).” Anonymized summaries and/or protocols can be consulted
upon request.10

2.3 QUALITATIVE ANALYSIS AND INFORMATION REDUCTION

Within the overall research project, I used the interviews in several ways:
First, to inform the theoretical framework laid out in section 3. Second, to
collect information on the evolution of international taxation in the four
countries studied. And third, to understand the political context, the prefer-
ences of different types of stakeholders and the ways in which they may
influence the evolution of international taxation or not. Which of the goals
I was focussing on in the respective interview depended on the individual
and the moment within the research project that the interview took place
at. For example, policymakers closely involved with drafting of legislation
were better positioned to talk about the political contexts, whereas tax
advisors were able to provide a better account of how the system actually
“works” in practice. Moreover, during my first field work stay in Colombia,
informing the general theoretical framework was still more important than
in the last field work stay in Senegal, where much of the general knowledge
I had acquired was simply confirmed.

To analyse the information from the interview, I collected quotes from
the interviews on the same topic in one document and synthesized the dif-
ferent opinions. Where possible, I triangulated factual information either
through quantitative data analysis or consultation of laws, regulations, and
academic articles. Spanish and French quotes were translated by me. After
the fieldwork, one report was written for each country, combining analy-
sis from the desk study with analysis from the interviews and follow-up
research done after the conduct of the interviews.

8 https://www.amberscript.com/; https:/ /alphacephei.com/vosk/

I'am grateful to Marius von Frankenhorst, Philippe Gaulard, and Céleste Ricci

10 The data is deposited at DANS Data Station Social Sciences and Humanities under the fol-
lowing DOL: https:/ /doi.org/10.17026 /SS/5U8XDM. Under the link, options and condi-
tions to request access are specified.

el
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2.4 QUANTITATIVE DATA ON LEGAL REGIMES
2.4.1 Datasources

To analyze aspects on the evolution of countries’ tax systems and the impact
of the BEPS Project thereon beyond the four countries studied (mainly in
chapters 6, and 7), I assembled specific datasets relying on three main public
data sources:

1) BEPS peer review reports and other documents published by the OECD;
2) Ernst & Young's (EY) Global Corporate Tax Guides;!!

3) The ICTD Tax Treaty Dataset assembled by Hearson and colleagues.!?

In the context of the BEPS Project, the OECD has started collecting and dis-
seminating information about certain international features of countries tax
systems, such as CFC rules, interest deduction rules, and countries” domes-
tic laws relating to country-by-country reporting. These datasets are usually
machine-readable and can be directly analysed. In addition, the OECD
publishes country-level information that is collected through longer coun-
try questionnaires, among them the Transfer Pricing Country Profiles and
Dispute Resolution Profiles. Finally, peer review reports contain detailed
information about countries” compliance with all aspects of the four BEPS
minimum standards.

Therefore, the EY Corporate Tax Guides are used as additional data
source for longitudinal information on withholding taxes. The Corporate
Tax Guides are available as pdfs for the period 2004-2022 in a relatively
consistent format, which facilitates the construction of dataset. Moreover,
the coverage is relatively large. However, since the 2022 report appeared
after the main data collection phase, it has not been considered anymore.

The pdf data has been transformed into analysable datasets using auto-
matic pdf extraction libraries in the R programming language, extended by
further “manual” transformations and corrections. The scripts are repro-
ducible, and all transformations are documented in the technical annex
(raw data files from other sources are not included though for copyright
reasons).13

The EY Corporate Tax Guides do not always present information in a
way that allows for directly comparing tax regimes across countries. For
example, countries often apply different withholding rates depending on
the circumstances of the transaction (e.g., whether payment is made to a
related party, made to a tax haven country, made to residents or non-resi-
dents, etc.). In general, I have assumed based on reading of a sub-sample of

11 https:/ /www.ey.com/en_gl/tax-guides/worldwide-corporate-tax-guide, https://www.
ey.com/en_gl/tax-guides/tax-guide-library-archive

12 https:/ /www.treaties.tax/

13 https://doi.org/10.5281/zenodo.10253245
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the data points, whether the highest or lowest rate is the adequate one for
the purposes of the analysis. Except for dividends, where the lowest rate
displayed was assumed to be the correct one, for all other types of pay-
ments, the highest rate was retained.1* For cross-checking the information in
case of doubts, I either directly searched the national law, consulted IBFD’s
Tax Research Platform or PwC’s Worldwide Tax Summaries.!> Additional
data sources used for individual parts of the analysis are presented in these
specific parts. All the figures and tables that are based on quantitative data
can be reproduced with the R code in the technical annex, where links to
original datasets are provided as well.16

242  Countries included in the analysis

The number of jurisdictions analyzed varies across the different parts of
the analysis for data availability reasons. As explained above, much of the
analysis is based on only four countries. However, where available with a
reasonable effort, I also analyzed data on larger samples. The analysis in
section 6.4, for example, includes all members of the Inclusive Framework.
As can be seen in Table 2, this however excludes most low income countries,
as well as half of all lower middle income countries. Note that the baseline
for this table is not the 193 UN Member States, but 230 independent tax
jurisdictions, including for example British Overseas Territories such as
Cayman Islands, Bermuda, and the British Virgin Islands, etc., which are
not members of the UN, but have large discretion to determine their tax
system, can sign tax treaties and become members of the BEPS Inclusive
Framework in their own right.17

14 For dividends paid to related entities abroad, I have done a more extensive manual anal-
ysis, and attempted to code the correct rate applicable to such payments for all countries/
years.

15 https:/ /taxsummaries.pwc.com/, https:/ /research.ibfd.org

16 https://surfdrive.surf.nl/files/index.php/s/Qw4PRiBn0ksI7ar (not yet public, perma-
nent version will be stored at zenodo once completed)

17 For some cases it is difficult to decide whether they should be considered as independent
jurisdictions. For example, the island Labuan can be considered as an Offshore Finan-
cial Center with its own tax regime. There are indications, however, that it is under rela-
tively close control of the Malaysian government and that it should therefore rather be
considered as a free trade zone with preferential tax regime of Malaysia rather than a
jurisdiction/country with independent tax system in its own right. See https://www.
pl.gov.my/home, where the local authority presents itself as “Agency under Ministry of
Federal Territory” and https://www.labuanibfc.com/about-labuan-ibfc/the-midshore-
jurisdiction, where it is explained that the tax treaties of Malaysia apply to Labuan.
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Table 2: Jurisdictions in the Inclusive Framework and BEPS Process

Group Inclusive Frame-work Part of BEPS development Total
member (as of 2023) process

High income 59 35 77

Upper middle income 37 7 57

Lower middle income 27 2 54

Low income 5 0 26

Low tax 13 0 16

Source: the author, based on OECD.18

In sections 6 and 7, when I analyse the evolution of tax regimes on a global
basis, regimes are usually compared across categories of countries. The
main classification I use is the four-tier World Bank classification into “Low
income”, “Lower middle income”, “Upper middle income” and “High
income” in 2020.1° However, I merge the “Low income” and “Lower middle
income” country categories together in one “Lower income” group, since
in most datasets I use, there are only very few “Low income” countries. In
contrast, I add the category of “Low tax jurisdictions”, which I define as
jurisdictions with a statutory corporate tax rate equal to or under 5% in any
year since 2012. Most low tax jurisdictions qualify as “High income” coun-
tries based on their Gross National Income (GNI) with a few being in the
“Upper middle income” category. However, since their tax policy choices
are a priori very different from those of other countries, it makes sense to
present them separately. For a few jurisdictions, the World Bank has not
provided a classification. In these cases, I classified them manually, using
information about GNI and GDP from other sources.

18 https://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
19  https://datahelpdesk.worldbank.org/knowledgebase/articles /906519-world-bank-
country-and-lending-groups



3 Analyzing approaches to tackle
international tax avoidance

3.1 INTRODUCTION

This chapter’s purpose is to develop a heuristic device to compare differ-
ent tax policies across countries and time, to discuss differences between
the law and its application in practice, as well as between what is recom-
mended or mandated at the international level and what is done at the
national level. There is no obvious measure of “international tax policies”
adopted by states (unlike for other phenomena such as for example tax rev-
enue or foreign direct investment or maybe even tax avoidance). Moreover,
expecting that there are inevitable differences in wordings of legal provi-
sions, or ways in which these are interpreted, it is necessary to find a way
to distinguish important differences from unimportant ones. In essence,
making an argument about the extent to which a policy standard had an
impact requires some kind of “scale” on which to compare the standard
with the policy adopted. However, there is no readily available “scale” on
which to compare international tax policies, for example it is not possible
to assign a monetary value to them. In this chapter, I propose two kinds of
categorizations that I think are useful for that purpose.

I proceed as follows: First, I discuss more generally what the term
“international tax avoidance” means. Then I distinguish three different
roles that countries can adopt with regards to tax avoidance structures. I
argue that in many structures, there is one or more countries that lose rev-
enue, as well as one or more countries whose laws or practices facilitate
the structure. In addition, countries in which an MNE is headquartered
have a specific role through their choice of enacting policies that could help
prevent MNEs from avoiding taxation in third countries or not.

Finally, I turn to the different policy choices that countries can adopt
on the defensive dimension, i.e., I discuss what main themes of responses
countries that lose revenue due to international tax avoidance can adopt.
This categorization can be used to assess policies that deal with specific
problems such as treaty shopping, excessive interest deductions, or transfer
mispricing of specific services or goods, but also the overall policy direction
of a country that results from the interaction of different policies.
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3.2 WHAT IS INTERNATIONAL TAX AVOIDANCE?
3.2.1 Taxavoidance and tax abuse

Different authors use the term “tax avoidance” to describe different types of
behaviour. For the purposes of this dissertation, I generally use “tax avoid-
ance” to refer to behaviour of companies or individuals that attempt to
obtain benefits relative to the “normal tax regime” which were not intended
for their situation by the legislator or that obtain such benefits using
arrangements or transactions that lack economic substance. In contrast to
behaviour qualified as “tax evasion”, taxpayers that engage in tax avoidance
comply with all disclosure obligations towards tax authorities.! Combatting
tax avoidance is from the point of view of the state not only a question of
obtaining information — even though disposing of relevant information is
important — but also of having the appropriate legal and analytical tools
and the capacity to successfully argue that a certain behaviour constitutes
indeed tax avoidance. Many types of behaviour that are sometimes called
tax avoidance are unproblematic such as the often-cited avoidance of excise
taxes for cigarettes by quitting smoking or taking advantage of tax incen-
tives intended for a specific economic activity by engaging in precisely that
activity.2 Such behaviour could be called “tax mitigation”.

However, delineating tax avoidance from behaviour that is unprob-
lematic is often challenging. Attempts to define tax avoidance often make
reference to the intention of both the taxpayer and the legislator, i.e., tax
avoidance occurs when the taxpayer makes a transaction with the intention
of reducing its tax burden in a way that was not intended by the legislator.
The problem is, of course, that intentions of taxpayers are difficult to verify
objectively. Therefore, rules that attempt to directly prohibit tax avoidance
try to objectify avoidant behaviour, often through references to the “sub-
stance” of a transaction.

What the intention of the legislator was may be debatable, as well.
Some difficult cases are for example those where taxpayers use a particular
structure to avoid being caught by an anti-avoidance provision that they
would be subjected to even though they were not avoiding any underlying
tax. In my study of Nigeria, interviewees pointed out that a principal reason
for companies to “round-trip” payments through companies incorporated
in low tax jurisdictions was to avoid paying an “excess dividend tax”. The
provision applied where companies distribute dividends in excess of tax-
able profits made during a given year, supposing that this may indicate that
the true profit could have been higher than what is shown in the company’s
accounts. However, the provision also applies in cases where companies

1 De Broe, International Tax Planning and Prevention of Abuse: A Study Under Domestic Tax
Law, Tax Treaties, and EC Law in Relation to Conduit and Base Companies, v.
2 Picciotto, International Business Taxation, 92.
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established domestic holding companies, which would normally distribute
more dividends than profits, but which are unlikely to be useful for pur-
poses of avoiding Nigerian corporate tax on profits.3 Assuming that there
were no other important reasons, the incorporation of a holding company
abroad by Nigerian groups or foreign MNEs setting up several different
businesses in Nigeria thus mainly served the purpose of avoiding the excess
dividend tax. However, the corporate income tax on corporate profit earned
in Nigeria would still have been paid in such situations. Qualifying this
behaviour as tax avoidance or not may therefore be problematic.

This is merely one example to show the difficulty in defining the term.
Comparative legal research has shown that in the past, legislatures and
courts in different countries have defined or interpreted “avoidance” in
many different ways, leading to the conclusion that there is no internation-
ally harmonized definition of the term.*

My aim in this research is not to change this situation and better define
the term “tax avoidance” or “tax abuse” than previous authors, interna-
tional organizations, or other legal documents or to find a compromise
between divergent interpretations. As I will explain in section 3.4, improv-
ing the definition and more precisely delineating which behaviour should
be labelled as tax avoidance and which not, is one of the policy approaches
that governments and international organizations have adopted to fight the
phenomenon. It is also the dominant approach pursued in the BEPS Project.
However, as I will explain in more detail, as well, it is not the only possible
approach. My analysis rather consists in analyzing when and why govern-
ments privilege one approach over the other. Finally, for some people or in
some contexts, the term “tax avoidance” may have an inherently negative
connotation, while for others it is a value-free term describing a certain
behaviour. Notwithstanding my personal views about specific types of
behaviour, I intend to use the term in a neutral fashion.

Instead of tax avoidance, the term “tax abuse” is sometimes used by
authors or legislators. In the opinion of some, the term should be interpreted
differently than “avoidance”. For example, the British GAAR Committee, a
group of academics, public servants and private sector representatives that
was set up to provide recommendations with respect to the introduction
of a general anti-avoidance rule in the United Kingdom, recommended
that the rule should be called “general anti-abuse rule”, which according to
Freedman, who participated in the committee, was supposed to convey a
narrower meaning than “tax avoidance”.> However, Freedman also opined

3 NG12, also Okoro, “Nigeria: Finance Act 2019 And The Excess Dividend Tax Rule.”
4 Rosenblatt and Tron, “General Report,” 5.
5 Freedman, “The UK General Anti-Avoidance Rule: Transplants and Lessons,” 332.
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that this difference in wording had no practical implications.® In addition,
analyses of OECD and EU documents have shown that the terms are used
rather interchangeably.” Therefore, I will not further distinguish both terms.

3.2.2 International tax avoidance and aggressive tax planning

While tax avoidance strategies can be implemented in purely domestic
situations, the focus in this dissertation lies on international tax avoidance,
which encompasses all structures in which a cross-border transaction
or entities resident or present in more than one jurisdiction play a role.
International tax avoidance schemes come in a great variety. However, the
goal of most strategies is to minimize the MNE group’s tax burden in high
tax countries so that it is liable to taxes on only a small share of the total
profits in high tax jurisdictions and on a higher share of profits in low tax
locations.8

In the years preceding the BEPS Project, OECD documents frequently
used the term “aggressive tax planning” to refer to such strategies.? Subse-
quently, the European Commission defined aggressive tax planning in 2012
as “taking advantage of the technicalities of a tax system or of mismatches
between two or more tax systems for the purpose of reducing tax liability.”10
The term has subsequently been taken up by other official reports and
authors, some of whom have debated whether it should be distinguished
from tax avoidance or tax abuse.ll Possibly, the term aggressive tax plan-
ning should be understood as broader than tax avoidance since it also
encompasses strategies that could not possibly be tackled with a general
anti-avoidance rule, but that are nevertheless undesirable from the perspec-

6 Freedman, 332.

7 Piantavigna, “Tax Abuse and Aggressive Tax Planning in the BEPS Era: How EU Law
and the OECD Are Establishing a Unifying Conceptual Framework in International Tax
Law, Despite Linguistic Discrepancies.”

8 International tax avoidance need not necessarily involve low-tax jurisdiction (for exam-
ple hybrid mismatches) but in the UNCTAD'’s classification of most common schemes
(i.e. transfer mispricing and financing schemes), low-tax jurisdictions are always rele-
vant. UNCTAD, World Investment Report 2015: Reforming International Investment Gover-
nance, 193-97.

9 OECD, “Tackling Aggressive Tax Planning Through Improved Transparency and Disclo-
sure. Report on Disclosure Initiatives”; OECD, Corporate Loss Utilisation through Aggres-
sive Tax Planning.

10  European Commission, Commission Recommendation of 6 December 2012 on aggres-
sive tax planning, para. 2.

11 European Commission et al., “Aggressive Tax Planning Indicators”; Mosquera Valder-
rama, “The OECD-BEPS Measures to Deal with Aggressive Tax Planning in South Amer-
ica and Sub-Saharan Africa: The Challenges Ahead”; Arnold and Wilson, “Aggressive
International Tax Planning by Multinational Corporations: The Canadian Context and
Possible Responses”; Piantavigna, “Tax Abuse and Aggressive Tax Planning in the BEPS
Era: How EU Law and the OECD Are Establishing a Unifying Conceptual Framework in
International Tax Law, Despite Linguistic Discrepancies.”
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tive of an “international tax system”, hence justifying a policy response by
countries or international organizations.12 Piantavigna argues that “While
both ATP [short for: aggressive tax planning] and tax abuse connote the
idea of obtaining undue tax benefits, ATP implies a reaction that cannot
be found in interpretative tools on the intent of the specific relevant rules
avoided.”13 One could think of hybrid mismatch arrangements, through
which taxpayers do not specifically avoid the tax law of one or the other
of both countries involved, but achieve a globally undesirable result (for
example using the same expense as deduction in both countries).14 Pianta-
vigna also provides numerous examples where the use of the terms “avoid-
ance”, “abuse” and “aggressive tax planning” is confused within OECD
and EU reports. However, the BEPS reports, with the exception of Action
12 on mandatory disclosure rules, do not often refer to the term “aggressive
tax planning” anymore.1> They rather use terms that describe specific tax
strategies (manipulation of transfer prices, treaty shopping, earnings strip-
ping), or that describe their consequences (erosion of the tax base). Since
neither hybrid mismatch strategies nor mandatory disclosure rules are in
the focus of this study, I retain the term “international tax avoidance” for the
remainder of the discussion but noting that not all practices described may
always fall under a strict definition of “tax avoidance”.

Distinctions among international tax avoidance strategies can be made,
depending on the type of tax avoided and the type of taxpayer. Typical
avoidance structures include thin capitalization (exploiting the fact that
interest payments are usually deductible from tax while dividends are
not), non-arm’s length transfer pricing, treaty shopping, or artificial avoid-
ance of permanent establishment status.l6 Sometimes, several of these
techniques are combined, also with the purpose of circumventing existing
anti-avoidance rules (see e.g., Google’s famous “Double Irish with a Dutch
sandwich”17 or Starbuck’s structure)18. In sections 5 and 7, I focus on trans-
fer pricing and treaty shopping, which are perhaps the most simple and
most classical problems.

12 Calderén Carrero and Quintas Seara, “The Concept of ‘Aggressive Tax Planning’
Launched by the OECD and the EU Commission in the BEPS Era: Redefining the Border
between Legitimate and Illegitimate Tax Planning,” 210.

13 Piantavigna, “Tax Abuse and Aggressive Tax Planning in the BEPS Era: How EU Law
and the OECD Are Establishing a Unifying Conceptual Framework in International Tax
Law, Despite Linguistic Discrepancies,” 76.

14  Piantavigna, 79-80; OECD, “Hybrid Mismatch Arrangements: Tax Policy and Compli-
ance Issues,” 13.

15 Piantavigna, “Tax Abuse and Aggressive Tax Planning in the BEPS Era: How EU Law
and the OECD Are Establishing a Unifying Conceptual Framework in International Tax
Law, Despite Linguistic Discrepancies,” 56.

16 UNCTAD, World Investment Report 2015: Reforming International Investment Governance.

17 Kleinbard, “Stateless Income,” 707-12.

18 Kleinbard, “Through a Latte, Darkly: Starbucks’s Stateless Income Planning.”
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Many transactions could involve both a transfer pricing and a treaty
shopping problem. Consider the case of a subsidiary located in country
B that borrows funds from its headquarter company located in country A
and pays interest on the amount. In the general case, interest payments are
deductible as costs. If the tax rate in country B is higher than in country A,
the MNE has an incentive to increase the costs in country B, in that case the
amount of interest paid. The pricing of any transaction among subsidiaries,
including interest but also transactions of goods, services, or licenses, is a
transfer pricing problem. Sometimes, country B also levies a so-called with-
holding tax rate on outbound payments. The maximum rate it is allowed to
levy is, however, constrained when country B has agreed a tax treaty with
the country of destination of the payment. If country B has agreed a more
favourable tax treaty with a country C than with country A, the MNE has
an incentive to route the payment through this country C by setting up a
so-called conduit company there. Finally, since most headquarter countries
have relatively high taxes, as well, the MNE may try to avoid taxes there as
well, and, instead of the headquarter company, use a company located in a
low tax jurisdiction D as financing company.

3.3 DIFFERENT COUNTRY ROLES IN INTERNATIONAL TAX AVOIDANCE
AND THE MINIMUM STANDARDS

How do countries respond to the issue of international tax avoidance? To
start analyzing responses, it is useful to distinguish the different roles that
a country can assume with respect to an MNE'’s international tax avoidance
strategy. The structure described above involves four tax regimes A, B, C,
and D that fulfil different purposes within the structure.

Country A is the country from which the funds for an investment
originate or where the technology of the MNE group is developed, also
commonly called “headquarter country” or “home country”. In country B,
substantial economic activity takes place in form of production or sales
activity, commonly called “source country” or “host country”. The MNE’s
presence in country C and D mainly serves the purpose of reducing the
MNE’s tax burden in country B and/or country A. This includes jurisdic-
tions without a corporate income tax, jurisdictions with specific preferential
regimes with a low or zero or corporate tax rate, or jurisdictions in which
agreements with the tax authority can be made that allow reduction of taxes
or jurisdictions that exempt specific types of income (such as foreign-earned
income or income earned by non-residents).1?

19 Marian, “The State Administration of International Tax Avoidance.”
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Figure 1: Country roles in international tax avoidance
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Source: the author, based on a figure in the OECD’s 2013 BEPS report.20

From this framework, one can deduct three different kinds of policy areas
that can be usefully distinguished and be subjected to a separate analysis:
1. How countries respond to tax avoidance by which they are themselves
affected. This could concern both country B and country A (the source
and the residence country) so one could further differentiate between
a. How countries respond to tax avoidance of outward investors
(choices of country A)
b. How countries respond to tax avoidance of inward investors
(choices of country B)
c. How countries respond to tax avoidance of round-tripping investors
(cases in which country A and country B are the same country)

2. How countries enable (or choose not to enable) taxpayers to avoid other
countries’ taxes (e.g., through preferential tax regimes, low tax rates or
low withholding tax rates). This analysis involves the choices of coun-
tries C and D.

3. How countries support other countries in their response against tax
avoidance (e.g., to what extent country A would support country B, if an
MNE headquartered in country A avoids taxation in country B).

20  OECD, Addressing Base Erosion and Profit Shifting, 74.
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In practice, not all roles are always present with respect to all structures.
For example, when the value of transactions is relatively high, an MNE
has already an incentive to shift profits through transfer mispricing from
one high tax country to another high tax country, provided there is a small
difference in tax rates. But what is more important for the purposes of this
research is the distinction of international tax policies into policies that have
1) a “defensive”, 2) a “facilitating” and 3) a “supportive” character. Action
in all three areas is potentially relevant for the overall goal of eliminat-
ing international tax avoidance and are interrelated with each other. For
example, if all countries that currently have policies that allow companies
to make use of them to avoid taxes elsewhere (i.e., play the role of country C
or D) abolished these policies, the need for countries A and B to enact defen-
sive policies diminishes. On the other hand, if all countries adopt effective
defensive measures, companies may find it more difficult to effectively
make use of other countries’ regimes that facilitate avoidance.

As I will further explain below, the BEPS project relates to all three
aspects. However, the trade-offs for countries are distinct and countries
can make different implementation choices with regard to the three areas.
Certain countries tend to be more often in one “role” than in others. Devel-
oping countries usually have significantly higher inward than outward
direct investment and therefore find themselves more often in the role of
Country B. The role of country D is most often assumed by countries that
have become known has “corporate tax havens”.2! Country C are jurisdic-
tions that often have statutory tax rates in the average range but levy low
or no withholding taxes on outbound payments and have signed many tax
treaties (more on these in section 7).

Finally, the role of country A is usually fulfilled by those countries
which concentrate the headquarters of most MNEs, which are essentially
the large OECD countries and China.

A particular policy problem can then be analysed from the three dif-
ferent perspectives: The perspective of the country that loses revenue, the
country that facilitates the structure, and the headquarter country. One
single country can potentially fulfil different roles in the structures of dif-
ferent multinational enterprises. For example, while many MNEs have used
the tax regime of the Netherlands to avoid payment of withholding taxes
through treaty shopping,?? the Netherlands is also a location for investment
in substantial activities and many MNE headquarters and might be exposed
to MNEs’ attempts to reduce their tax burden in the Netherlands on the
profits derived from such activities. As a consequence, countries can have
an ambiguous position with regard to the phenomenon of international tax
avoidance as a whole and take action against tax avoidance of companies

21  Garcia-Bernardo et al., “Uncovering Offshore Financial Centers.”
22 Lejour, Méhlmann, and van 't Riet, “The Immeasurable Tax Gains by Dutch Shell Com-
panies.”
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with substance in the country, but still permit companies that have sub-
stance in other countries to use its tax system to avoid taxes in other coun-
tries. To continue the example, the Netherlands has for a long time tolerated
that foreign MNESs set-up conduit companies to make use of the Dutch tax
treaty network to benefit from lower withholding taxes when repatriating
income from third countries (country C).23 Nevertheless, many judicial
disputes, for example on transfer pricing topics, show that the Netherlands
has usually strived at protecting its own tax base by preventing companies
with substantial activities in the Netherlands from shifting profits abroad.2*

Since all countries studied in this dissertation are countries with rela-
tively high tax rates that have not attempted to establish themselves as tax
haven jurisdictions, the remainder of the dissertation mainly discusses the
policy decisions on the defensive dimension.

3.4 DIFFERENT APPROACHES TO DEFEND A COUNTRY AGAINST TAX
AVOIDANCE

Having separated international tax policies into different policy areas
does not yet allow to “measure” and hence compare different policies that
countries can adopt within each dimension. For that, we need other dimen-
sions along which policies can vary. The following sections propose ways
to classify policies on the “defensive dimension” according to their effect
on several key variables. I do not do the same exercise for the “facilitating”
and the “supporting” dimension, since these are of less direct relevance for
capital importing countries that are not tax havens. Hence, the case studies
on which I base my findings do not display enough variation to categorize
responses.

How can a country respond to international tax avoidance by which it is
itself concerned? I argue that essentially five types of responses adopted by
states to defend themselves against international tax avoidance techniques
can be distinguished:

1) Finely delineating solutions,

2) “Blunt” responses which eliminate or reduce benefits for both avoiders
and non-avoiders,

3) Reducing or eliminating the tax avoided (giving-up),

4) Not responding, and

5) international harmonization of tax base and/or tax rate

23 Weyzig, “Tax Treaty Shopping: Structural Determinants of Foreign Direct Investment
Routed through the Netherlands.”

24 See for example the numerous cases in the database https://tpcases.com/ in which the
Dutch tax authorities disputed transfer prices set by multinational enterprises active in
the Netherlands.
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The following table compares the different types of responses under five
dimensions that are reflected in the BEPS Action reports, as well as critiques
thereof: the level of tax avoidance, the tax burden for both non-avoiders
and avoiders, the administrative costs related to different solutions, and the
degree of international cooperation necessary.

Table 3: Comparison of ideal-typical ways countries deal with international tax avoidance
from the defensive perspective

Level of tax | Changein | Changein | Administrative | Degree of
avoidance tax burden | tax burden | resources international
for avoiders | for non- required cooperation
avoiders required
Finely delineating Low Increase No change | High Medium
solutions
Giving up Low No change | Decrease Low Low
(low)
Blunt Low Increase Increase Low Low
Tolerating avoidance / | High No change | No change | Low Low
1o response (low) or increase
Harmonization Low Increase No change | Low High
based solutions

Source: the author

The five responses identified above are not the only combinations of the
different variables that are theoretically possible. Yet, based on the literature
analysed, as well as interviews conducted with practitioners, the five ideal
types seem to be those that are practically relevant. They have some simi-
larity with a framework developed by Genschel and Rixen, the “trilemma
of international taxation”.25 The authors posit that the three goals of elimi-
nating double taxation, curbing tax competition and preserving national
sovereignty cannot be attained simultaneously.

The following sections will describe each type of response in more
detail. The case studies then illustrate how they can be used and applied
in practice. In general, the ideal types can be used to categorize individual
policies and administrative behaviour, for example how a country chooses
to design and apply a specific policy such as interest deduction rules or
country by country reporting requirements, but also the interaction of dif-
ferent policies (e.g., domestic withholding tax regimes and tax treaties) or
the trajectory of corporate tax systems in their entirety.

25 Genschel and Rixen, “Settling and Unsettling the Transnational Legal Order of Interna-
tional Taxation.”
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3.4.1 Finely delineating approaches

Adopting a finely delineating approach to international tax avoidance
consists in refining policies with the goal of trying to better delineate what
kind of taxpayer behaviour is considered as permitted and which not.26
Through a more detailed formulation of the law and/or more targeted and
detailed audits by the administration leveraging more information, coun-
tries attempt to better separate the “wheat from the chaff”,?” i.e., prohibiting
unwanted “aggressive” tax planning, while still providing the amplest pos-
sible freedom to conduct businesses across borders for non-avoidant MNEs.
This type of solution implies detailed legislation that takes many different
possible situations into account, or it requires tax administrations to under-
take case-by case analyses which consider the details of the taxpayer’s situ-
ation. They allow taxpayers to demonstrate genuine reasons for obtaining
benefits and contain many procedural safeguards against administrative
discretion. For example, in a situation where a country is concerned that a
treaty is used by companies which are actually residents of third countries
and only have little presence in the treaty partner country, a response fol-
lowing this theme would consist in adding language to the treaty describing
with more details which kind of taxpayer should really be entitled to the
treaty benefits and which not (e.g., not those which established subsidiary
in the partner country for the principal motive of obtaining the benefits of
the treaty).

Throughout the history of global tax governance, finely delineating
solutions have been the preferred solutions of the OECD and its member
countries to the issue of international tax avoidance. Moreover, the evolu-
tion of tax standards over time can be described as generally making these
standards more “finely delineating” (see chapter 4 below).

After its creation in 1961, the OECD took over the work previously
started by the League of Nation on designing and updating a model for
bilateral double tax treaties among countries.?8 These treaties’ purpose was
essentially to eliminate double taxation for transactions between two coun-
try pairs, as the threat of double taxation was considered a major barrier
to international investment. Accordingly, double tax treaties usually do not
enable countries to tax but rather require countries to give up on taxing
certain types of transactions. Their widespread and often uniform adoption
by states is considered a success of this soft law standard. Concerns about
international tax avoidance were already present in the beginning of the

26  Picciotto uses the term “case-by-case” to describe a similar concept in his assessment of
various legislative approaches to international tax avoidance. Picciotto, International Busi-
ness Taxation.

27  Azaino, “Nationality /Treaty Shopping: Can Host Countries Sift the Wheat from the
Chaff?”

28 Picciotto, International Business Taxation.
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work, as well, but remained subordinated to the liberalizing goal.2? When
spurred by the growth of MNEs in the 1970s and the establishment of more
tax haven jurisdictions, these concerns became more pressing and incre-
mental steps to curb international tax avoidance were taken by the OECD
and its member countries, through the establishment of the transfer pricing
guidelines and guidance on controlled foreign company rules.30

The response to the issue of transfer mispricing exemplifies well the
idea of tackling tax avoidance through more detailed rules that distinguish
between avoidance and non-avoidance situations in a more fine-grained
manner. Most bilateral tax treaties already contained a paragraph which
spelled out the “arm’s-length standard”, requiring companies of a same
MNE group to price intra-company services and goods exchanged as
if they were sold among unrelated companies. Faced with the problem
that this requirement was not clear for many situations (e.g., where no
comparable goods or services were exchanged among unrelated parties),
the OECD started working on better descriptions what “dealing at arm’s-
length” would mean for different types of transactions (e.g., sale of goods,
rendering intra-group services, financing and benefitting from research
and development, etc.). The first step was a still relatively general report
on transfer pricing in 1979,3! followed by the transfer pricing guidelines
initially released in 1995 and continuously enhanced with more details.32

The OECD has not been the only driver of the finely delineating
approach: Another example is the European Court of Justice, which has
ruled with regard to anti abuse rules of member states that only those that
that finely delineate between abusive and non-abusive solutions should be
permissible.33

3.4.2 Bluntresponses: Eliminating/reducing the benefit for both avoiders
and for genuine businesses

The approach of finely delineating situations that should be qualified as
avoidance from those that are genuine, which I described in the preceding
section, is not the only possible approach to address tax avoidance. A sec-
ond type of solutions consists in denying or reducing the benefit in question

29  Rixen, “From Double Tax Avoidance to Tax Competition: Explaining the Institutional Tra-
jectory of International Tax Governance.”

30  Picciotto, “Technocracy in the Era of Twitter: Between Intergovernmentalism and Supra-
national Technocratic Politics in Global Tax Governance”; Rixen, “From Double Tax
Avoidance to Tax Competition: Explaining the Institutional Trajectory of International
Tax Governance.”

31  OECD, Transfer Pricing and Multinational Enterprises.

32 OECD, OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations.

33 Lenaerts, “The Concept of “Abuse of Law’in the Case Law of the European Court of Jus-
tice on Direct Taxation.”
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not only for avoiders but also for those for whom it was intended. Such
solutions are effective at tackling tax avoidance and require little adminis-
trative effort. However, they increase the tax burden for genuine businesses,
as well, and hence discourage cross-border investment compared to domes-
tic investment. I therefore call them “blunt” solutions.

Examples of blunt solutions are rules that deny or limit certain deduc-
tions where it is difficult to verify if the deductions are justified. Other
examples of blunt responses could be fixed margins in transfer pricing, high
withholding taxes on gross outbound payments, low thresholds for a tax-
able presence of non-residents in a country, or simply aggressively enforc-
ing existing rules by the tax authority (i.e., enforcement practices where the
benefit of the doubt is not given to the taxpayer) with few perspectives for
the taxpayer to dispute decisions.34

Possible outcomes of blunt solutions could be that taxpayers are subject
to double taxation or taxed on gross income instead of net income. If that is
the case, the tax may adopt more the character of a sales tax and no longer
be akin to a tax on net income with the disadvantage that taxation may no
longer correspond to the ability to pay principle.

To understand why blunt responses may lead to a reduction in tax
avoidance, one can imagine the different parts of countries” corporate tax
systems as protective layers staggered upon one another. The first layer is
the corporate income tax (CIT)3: Each enterprise resident in the country (or
foreign enterprise with a branch) pays CIT on its net income, i.e., revenue
minus related expenses. The CIT is vulnerable to “primary” international
tax avoidance devices, such as transfer mispricing of fees for services or
license payments paid to foreign residents, as well as excessive interest
deductions (due to thin capitalization strategies for example). However,
the negative impact on a country’s tax revenue — and at the same time the
incentive for firms to engage in such strategies — is mitigated if the country
also taxes the foreign recipients of these outbound payments by means of
withholding taxes or it deductions are denied.3¢

If a country sets its withholding taxes for typical base-eroding payments
at the same rate (or nearly the same rate) as its statutory tax rate, the tax
avoidance risk stemming from such payments can be significantly miti-
gated, since a deduction from the tax base for one taxpayer is compensated
by a proportionate increase in the tax burden for the foreign recipient of
the payment. Experts sometimes recommend developing countries to set

34  Interviewees from the corporate and advisory sectors in India feared that the implemen-
tation of rules from the BEPS Project would increase the tax burden for non-avoiding
firms, due to the tax authority’s propensity to use any rule as a means to simply “collect
revenue”, e.g., IN18

35  CIT can also be considered as a second layer, which protects personal income taxation of
shareholders of family businesses.

36  Balabushko et al., The Direct and Indirect Costs of Tax Treaty Policy: Evidence from Ukraine, 4.
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withholding rates in this fashion: For example, in 2003, Echavarria and
Zodrow recommended in a World Bank report that Colombia increase its
interest withholding rate from 7% to 20% to bring it closer to the statutory
rate in force at the time (35%) and alleviate concerns due to tax planning
with foreign entities.3”

Depending on how high the withholding rate is, however, such a policy
is a rather blunt tool against tax avoidance, since withholding taxes are
levied on gross payments and do not allow the foreign taxpayer to deduct
costs. A part of the tax might therefore economically be passed on to the
buyer or prevent the transaction altogether, regardless of whether there was
an intention to shift profits out of the source country or not.

The purpose of “secondary” tax avoidance is to avoid these withhold-
ing taxes or denials of deduction, for example by claiming the benefits of a
tax treaty. The stated aim of tax treaties is to ensure that the same income is
not taxed twice (either only by one country, or with a shared taxing right).38
However, sometimes treaties may produce the result that no country taxes
the transactions, usually when the right to tax a payment is allocated
exclusively to the residence country but this country refrains from actually
levying a tax. To achieve this result in situations where there is no tax treaty,
a company sometimes engages in “treaty shopping” structures, routing
income through conduit countries.?® A “blunt” response towards “second-
ary” tax avoidance would be a termination or a renegotiation of a treaty, for
example to include higher withholding taxes or otherwise extend source
taxation (i.e., making the treaty less beneficial compared to domestic law).

It is important to mention that “blunt” responses do not have to be
“responses” in the sense of being a reaction to an event that occurred before.
As we will see in section 5, the chronological order is often different. Coun-
tries operated closed economies, in which many international tax avoidance
schemes were unlikely because of multiple tax and non-tax restrictions on
cross-border flows. These restrictions could be considered as “blunt” in the
sense that they did not discriminate between avoidant and non-avoidant
taxpayers (indeed, avoidance may not have been their focus at all), but
they are not really “responses”. Rather, they are features that (within limits)
prevented the issue from arising in the first place.

One might also wonder what the difference is between blunt responses
and policies that simply reallocate taxing rights among countries and per
extension, whether they always increase the burden for non-avoidant
taxpayers. Tsilly Dagan observed that, since most countries provide credits
or exemptions for foreign earned income through their domestic laws, tax
treaties that reduce country’s rights to levy withholding taxes on outbound

37 Echavarria and Zodrow, “Foreign Direct Investment and Tax Structure in Colombia,” 26.

38  See the preamble to the OECD Model Tax Convention

39  Arel-Bundock, “The Unintended Consequences of Bilateralism: Treaty Shopping and
International Tax Policy.”
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payments essentially shift the burden of alleviating double taxation from
capital exporting to capital importing countries.40

To what extent this argument holds up depends on a number of fac-
tors, some of which have evolved over the last decades. First, if a capital
exporting country exempts foreign income altogether, levies a lower stan-
dard corporate tax rate than the withholding tax of the capital importing
country, (part of) the withholding tax may not be credited and therefore
signify a higher tax burden compared to a situation where no withholding
tax is levied. If the capital exporting country exempts foreign income for
the type of payment in question, levying source-based taxes does not lead
to double taxation, but it leads to a higher effective tax burden for the MNE
compared to the situation where no source-based tax is levied. Over the last
decades, more countries have introduced exemption systems with respect to
dividends and capital gains.4!

For other payments, such as royalties, interest, and service payments,
most capital exporting countries apply the credit method. In these cases,
relatively low source-based taxes should not lead to a higher total tax
burden for the company. However, they could lead to a higher burden if
the profits on which residence-based taxation is levied are lower than the
gross receipts of the foreign payment, for example when costs have been
incurred to generate the income (for example for rendering a service, or for
developing intellectual property). In such cases, even source withholding
taxes that are lower than the resident country’s statutory rate could lead to
a higher tax burden.

Finally, not all countries provide credits or exempt foreign income.
Some only permit a deduction of foreign taxes paid for cases when no
double tax treaty was signed with the other country.42

Whether withholding taxes should always be characterized as blunt
response is therefore not clear and likely dependent on the specific circum-
stances. One of the primary critiques of the BEPS Project was, however, that
the reports do not sufficiently explore source-based solutions, although
they may be easier to administer without necessarily leading to higher tax
burdens for non-avoidant taxpayers.43

40  Dagan, “The Tax Treaties Myth.”

41 Shin, “Why Do Countries Change the Taxation of Foreign-Source Income of Multina-
tional Firms?”

42 This is the case of Switzerland, for example.

43 Oguttu, “A Critique of International Tax Measures and the OECD BEPS Project in
Addressing Fair Treaty Allocation of Taxing Rights between Residence and Source Coun-
tries: The Case of Tax Base Eroding Interest, Royalties and Service Fees from an African
Perspective”; The BEPS Monitoring Group, “Overall Evaluation of the G20/OECD Base
Erosion and Profit Shifting (BEPS) Project.”
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3.4.3 Giving up: Eliminating or reducing the tax avoided

A third possible response is to remove (or reduce) the incentive for taxpay-
ers to engage in tax avoidance through eliminating or reducing the tax
avoided or providing a legislated tax exemption to those companies which
were avoiding the tax. Giving up is frequently advocated by tax advisors
or other policy experts.#* An Indian tax advisor, for example, explained
with regard to India’s reduction of the statutory corporate tax rate in 2019
that “that also in some sense reduces the need for planning.”4> The United
States, faced with the issue that many outward investing multinationals
circumvented the country’s worldwide tax system by deferring the repatria-
tion of dividend endlessly (while still using funds as collateral for raising
debt),46 gave up on taxing on a worldwide basis and switched to a (partial)
territorial system in 2018.47 As a consequence, companies repatriated large
amounts of dividends back to the United States, which then however were
no longer taxable.#8 A 2003 paper on international tax policies in Colombia
suggested lowering corporate tax rates as a way to reduce the incidence of
tax avoidance by multinational enterprises.?

“Giving-up” is an effective (probably the most effective) solution
against tax avoidance. Put simply: If there’s no tax, there’s nothing to avoid.
However, as already pointed out in section 3.4.2, tax systems can be imag-
ined as layers on top of each other and certain taxes often have a function
of disincentivizing the avoidance of other taxes. For example, withholding
taxes on interest and royalties prevent the avoidance of the tax on business
income by making income shifting strategies that increase costs (and hence
reduce profits) in the country in question less attractive.50 Capital gains
taxes disincentivize strategies that aim at avoiding taxes on dividends
by deferring the distribution of profits.>! Corporate income taxation also
functions as protective layer for personal income taxation, by reducing the
incentive for an individual to transform salaries into business income.>2

44 Neidle, “Pointless Taxes That Should Be Abolished #3: Withholding Tax.”

45  IN17

46 Kleinbard, “Stateless Income.”

47 Avi-Yonah, “The International Provisions of the TCJA: Six Results after Six Months.”

48  Avi-Yonah.

49  “These results strongly suggest that many multinationals engage in international tax
avoidance activity, and that multinationals in Colombia are no exception to this general
rule. Thus, a major advantage of relatively low corporate income tax rates in Colombia is
protection of the revenue base from such manipulations.” Echavarria and Zodrow, “For-
eign Direct Investment and Tax Structure in Colombia,” 25.

50  Balabushko et al., The Direct and Indirect Costs of Tax Treaty Policy: Evidence from Ukraine, 4.

51 Cui, “Taxation of Non-Residents’” Capital Gains,” 134.

52 Ganghof and Genschel, “Taxation and Democracy in the EU.”
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Therefore, if the corporate income tax is given up, this may increase avoid-
ance of the personal income tax.>3 Giving-up one tax can therefore mean
giving-up other taxes as well.

Rixen and Genschel summarized the dilemmas of the “giving up”
response as follows: “Taxpayer arbitrage can, in turn, trigger an interac-
tive spiral of tax cuts by governments trying to attract inflows or prevent
outflows of mobile capital. This limits the ability to generate revenue from
capital taxation, creates inequities in relation to immobile tax bases, and
accelerates international economic integration”.54

Nonetheless, reducing a very high rate, or aligning tax rates for different
types of income may be a sensible strategy if a high rate or the divergence
of rates creates too many enforcement problems. In addition, when the tax
avoided can itself be characterized as anti-avoidance provision and only
fulfils its purpose in an inefficient way, it may be sensible to give up on
levying this tax. The Nigerian excess dividend tax mentioned in section
3.2.1 arguably is such a case, and the Nigerian government’s decision to
amend the provision in 2020 was probably sensible.>®

More generally, one can assume that avoidance opportunities are
lower if there are little differences in the tax treatment of different types
of taxpayers or transactions.> This idea is present in political debates. For
example, the Nigerian “National Tax Policy”, a high-level policy document,
recommended that “The tax system should gradually seek a convergence
of the highest marginal rate of personal income tax, capital gains tax rates
and the general companies income tax rates to reduce opportunities for tax
avoidance.”%”

3.4.4 Noresponse (tolerating avoidance)

For the purpose of completeness, it is important to mention the zero cat-
egory, i.e. no response at all. It captures when a country that can be consid-
ered as affected by international tax avoidance does not change its policy.
Previous studies have provided rational explanations for why a country
may want to tolerate some degree of tax avoidance. Here, two rationales
can be distinguished: First, tolerance may achieve a concrete policy aim.
Economists have pointed out that a government might be willing to provide
a favourable tax treatment to foreign investors but may not be able to do so

53 Although this may be a bit less accurate in the context of developing countries, where a
large share of CIT is collected from foreign owned businesses and state-owned enterprises.

54  Genschel and Rixen, “Settling and Unsettling the Transnational Legal Order of Interna-
tional Taxation,” 157.

55 Okoro, “Nigeria: Finance Act 2019 And The Excess Dividend Tax Rule.”

56 Picciotto, International Business Taxation, 84-85.

57  Federal Ministry of Finance (Nigeria), “National Tax Policy,” 4.
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in a transparent way for legal or political reasons. Tolerating tax avoidance
by foreign investors might then be a way to achieve the desired level of
tax for foreign investors without formally providing for preferential treat-
ment.58 It may also be a way to implement a short-term policy response that
can easily be revoked without fundamental policy debates. In the 1970s,
structures entered into with the objective of avoiding US withholding taxes
on interest payments were tolerated by means of official rulings by the US
tax administrations for a period of a few years.>

Second, tolerance may be a rational choice under limited policy and
administrative capacity, when a certain international tax avoidance problem
is not considered salient enough in terms of revenue loss. A government’s
action can be categorized as “no response” if no rule is implemented or
if a rule is implemented but not applied in practice and it is sufficiently
clear to taxpayers that they do not need to comply with the rule. A former
Colombian government official said that that after the introduction of a new
legal or administrative tool by the tax administration, one could sense more
cautious behaviour from the private sector but that sooner or later it would
become aware of the administration’s lack of capacity to apply the tools.®0 If
a country introduces a rule that “on paper” would correspond to the “finely
delineating” logic, the challenge for the researcher is to find out whether the
way it is applied by the administration in practice actually corresponds to
the “finely delineating” way, the blunt way or the “no-response” way.

For example, whether a tax administration interprets a treaty anti-abuse
rule in a narrow or broad way can significantly affect the tax burden of
investing foreign companies since it affects whether multinational groups
can still channel investment through conduit companies how costly the use
of such companies might be.61 Therefore, not enforcing the rule or enforcing
it to a lesser extent than other countries do may affect the tax competitive-
ness of a country. It should be noted, however, that this could occur because
of a deliberate plan of the government or rather unintendedly — for example
because a judge interprets the rule in a certain way and creates a binding
precedent that administration and taxpayers need to respect.62

58  Hongand Smart, “In Praise of Tax Havens: International Tax Planning and Foreign Direct

Investment.”
59 Irish, “Tax Havens,” 468.
60 CO01

61 A more stringent interpretation may require the multinational enterprise to “put more
substance” into its conduit company, e.g., in the sense of hiring more employees, renting
office space or directors flying to the country in question to take decisions there.

62  Correctly making these distinctions is one of the main reasons why the analysis of legal
provisions needs to be complemented by interviews with practitioners.
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3.4.5 International harmonization

Harmonizing tax laws among countries represents a fifth way of dealing
with the issue of international tax avoidance. Proposals based on some
degree of harmonization among countries have been proposed in the
literature,3 and have been put forward by advocacy organizations such as
the ICRICT,®* academics,® and supranational bodies such as the European
Union.%¢ The underlying idea of these proposals is that, if international
tax avoidance is facilitated through divergences among tax systems,
divergences should be reduced. Two main variants can be distinguished:
In one variant, divergences in tax rates persist but an MNE’s subsidiaries
are no longer treated as separate entities. Instead the global profit of the
entire MNE is taxed by apportioning the tax base among different coun-
tries according to a cooperatively agreed formula (which could be based
on objective factors such as the number of employees or sales in a given
country).®” International tax avoidance strategies exploit the fact that a mul-
tinational enterprise is generally not taxed as one unit, but that each entity
is a separate taxpayer in the country, in which it is incorporated. However,
since the different entities are part of a group and control each other’s deci-
sions, and what matters to shareholders is the overall profitability of the
MNE and not of the individual entities that constitute the group, MNEs
have an incentive to allocate profits and structure transactions among the
entities in a way that reduces the group’s overall tax burden. If instead the
consolidated income of the whole MNE group was taxed, allocations would
not matter so much anymore.

In the other variant, countries harmonize tax rates and tax bases,
thereby completely eliminating the incentive for companies to shift prof-
its. Already in 1986 Irish wrote: “If there were a globally uniform income
tax rate, tax avoidance through transfer pricing would decline since there
would be no tax reason to shift profits from one jurisdiction to another. With
a globally uniform tax rate, profits would be subjected to the same tax rate
wherever they are realized.”® These solutions have in common that they
would most likely not raise the overall burden for non-aggressive busi-
nesses (and in the long run probably result in reduced compliance costs), if

63  Brauner, “An International Tax Regime in Crystallization.”

64  Faccio and Fitzgerald, “Sharing the Corporate Tax Base: Equitable Taxing of Multination-
als and the Choice of Formulary Apportionment.”

65  Avi-Yonah, “A Proposal for Unitary Taxation and Formulary Appointment (UT+FA) to
Tax Multinational Enterprises”; Picciotto, International Business Taxation.

66 European Commission, “Proposal for a COUNCIL DIRECTIVE on a Common Consoli-
dated Corporate Tax Base (CCCTB).”

67  Rixen, “From Double Tax Avoidance to Tax Competition: Explaining the Institutional Tra-
jectory of International Tax Governance,” 206.

68 Irish, “Transfer Pricing Abuses and Less Developed Countries,” 101.
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adopted in a multilaterally co-ordinated way among countries.®® However,
initiatives advocating such advanced forms of cooperation have so far not
overcome countries” willingness to safeguard tax sovereignty.”0 Unilateral
adoption of formulary apportionment by only few countries however could
lead to double taxation (or in some cases double non taxation) of income
and might thus more resemble a “blunt” response.”!

34.6 GAARsvs.SAARs

International tax literature often opposes General Anti-Avoidance Rules
(GAARs) and Specific Anti-Avoidance Rules (SAARs), investigating
whether adopting one or the other is preferable with respect to their effect
on tax avoidance, legal certainty or administrative resources.

The categorization introduced above does not use this differentiation.
In fact, both types of rules could a priori belong to the category of finely
delineating approaches.”? The difference is that in the case of SAARs, the
task of separating avoidant from non-avoidant transactions is undertaken
by the legislator, whereas in the case of GAARSs, the task of separating is
primarily undertaken by the tax inspector in charge of auditing the transac-
tion and possibly other instances that confirm or invalidate the tax inspec-
tor’s assessment. Therefore, the debate “SAARs vs. GAARs” is less relevant
for the current investigation, as it arguably takes place within one of the
paradigms that are opposed here.”3

It is important to mention, as well, that the fact that a GAAR or SAAR
is introduced does not necessarily mean that a country is pursuing a finely
delineating approach. If for example, a GAAR is introduced but never
applied, one could rather argue that the government is pursuing a “no
response” approach. In Colombia, for example, tax advisors interviewed in

69 It should be noted that a formulary apportionment of the tax base without harmoniza-
tion of tax rates would work without the participation of small countries with low tax
regimes, whereas a harmonization of tax rates without formulary apportionment would
require the collaboration (and hence elimination) of low-tax regimes, unless home coun-
tries of MNEs include the profits reported in tax havens within the income of the head-
quarter, such as proposed (subject to certain carve outs and reservations) in the current
proposal for a minimum tax.

70 The treaty of the West African Monetary Union prescribes some degree of harmonization
of tax rates. However, the significance of this is limited since tax rates were already rela-
tively harmonized before this was legally prescribed by supranational law. See Mansour
and Rota-Graziosi, “Tax Coordination, Tax Competition, and Revenue Mobilization in
the West African Economic and Monetary Union.”

71 Irish, “Transfer Pricing Abuses and Less Developed Countries,” 121.

72 The fact that I put both rules together in one category does not mean either that I consider
the choice irrelevant.

73 Thatisnot to say that the debate is not relevant for policymakers.
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2019 said that the GAAR which had first been introduced in 2012 had never
been applied.74

If in contrast a GAAR is applied to many cases, without much analysis
of whether the respective transactions really constituted tax avoidance, the
policy could rather be qualified as “blunt approach”. Moreover, SAARs can
be designed in more or less blunt ways, for example including “rebuttable
presumptions” or not, or using thresholds that are likely to capture genuine
transactions or not. For example, whether an interest deduction rule follows
the finely delineating logic or not depends on how well the rate of inter-
est expenses divided by Earnings Before Interest, Taxes, Depreciation, and
Amortization (EBITDA) above which deductions for interests are denied
reflects the practices of non-avoidant businesses.

What ultimately matters for assessing the policy approach taken by
a country is how rules are applied in practice. Interpretations can vary
between countries or over time. In that sense, administrations can interpret
provisions in ways that resemble more a blunt approach or more a “toler-
ance” approach. In Senegal, for example, a tax inspector explained that the
tax administration would sometimes apply the so-called “Sixth Method”
in transfer pricing (which can be considered as blunter than the transfer
pricing regime embodied in OECD guidelines) even though this may not
directly be foreseen by domestic legislation.”

3.5 PRELIMINARY CONCLUSIONS

After explaining the term of international tax avoidance (and its somewhat
contested use), this chapter asked in a general manner what international
tax avoidance is, and what categories can policies countries could be
adopted to it. It shows that there are many ways to deal with the issue.

First, policy standards developed by international organizations can tar-
get rather the jurisdictions that are on the (potentially) revenue-losing side
of the problem, they can target those jurisdictions the regimes of which are
used to avoid taxes in other countries, or they can rather target headquarter
countries.

Second, zooming in on the different ways that countries on the defen-
sive side can deal with the issue, one can further identify a multitude of
options: A country can adopt a finely delineating response which consists
in analyzing a taxpayer’s behaviour as closely as possible to distinguish
good from bad behaviour, or it can adopt responses that go more to the

74 CO30,CO28

75 SNO09. The “Sixth Method” is a rule whereby transfer prices are calculated with reference
to public prices for certain commodities. Gomez Serrano, Bolado Munoz, and Arias Este-
ban, “Cocktail of Measures for the Control of Harmful Transfer Pricing Manipulation,
Focused within the Context of Low Income and Developing Countries,” 35.
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“root” of the problem by either eliminating benefits that taxpayers may try
to obtain artificially (blunt response) or by eliminating taxes. For the sake
of completeness, I also discussed the possibility and rationales of not adopt-
ing any response, and discussed ideas that attempt to tackle international
tax avoidance through international harmonization. Each response comes
with trade-offs with respect to administrability, tax revenues, effects on
non-avoidant taxpayers or the degree of international cooperation required.
These broad categories will be used to analyze the evolution of policies
that countries have adopted with respect to specific policy issues, such as
transfer mispricing, and treaty shopping, as well as for distinguishing the
preferences voiced by different stakeholders. However, before that, it is use-
ful to describe how the BEPS Project fits into the framework outlined. This
is the purpose of the next section.



4 The BEPS Project and what it encourages
countries to do

4.1 INTRODUCTION

To analyze the impact of the BEPS Project on a country’s approach, it is
necessary to consider what the BEPS Project is aiming at. Since the publi-
cation of the 15 Action reports in 2015, a lot has been written about it by
researchers around the world and many good summaries and explana-
tions of its content are available.! The purpose of this section is therefore
not to provide a summary action by action (relevant technical details are
discussed in sections 6 and 7). Instead, I will ask several general questions
about the BEPS Project that are relevant for understanding the legal and
political nature of the Project. I apply the typologies developed in chapter 3
to analyze what approach the BEPS Project takes towards international tax
avoidance, among the different approaches that are possible. I also ask how
binding the BEPS Project is conceived to be and through which concrete
legal mechanisms it aims at achieving its goals. Finally, I ask about the BEPS
Project’s competition, i.e., what alternative sources of policy ideas are avail-
able to policymakers.

The main argument of the section is that while the BEPS Project
proposes a number of new tools against tax avoidance and shows some
acceptance for stronger (or “blunter”) approaches, it still aims at promot-
ing specific legal and procedural limits to anti-tax avoidance efforts, with
the objective of safeguarding certainty for presumably non-avoiding busi-
nesses. With a few caveats, the philosophy of the BEPS Project is therefore
to promote finely delineating approaches to tax avoidance, following in
the footsteps of earlier OECD initiatives that deal with international tax
avoidance.

4.2 THE HIGH-LEVEL GOALS

The BEPS Project was kicked-off when the OECD published in 2013, at the
request of the G20, a report with the title “Addressing Base Erosion and
Profit Shifting”, which described the problem and recommended the devel-
opment of a “comprehensive action plan”.2 After two years during which
interim reports were released for public consultation, the core outcome of

1 Shay and Christians, “Assessing BEPS: Origins, Standards, and Responses.”
2 OECD, Addressing Base Erosion and Profit Shifting.
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the BEPS Project was published in 2015. It consisted in fifteen reports, which
contain minimum standards, recommendations, best practices, and describe
changes to pre-existing OECD soft law such as the OECD Model Conven-
tion, its Commentary, and the OECD Transfer Pricing Guidelines.

Although different political actors who contributed to the project’s
outcome (such as individual countries, the OECD Secretariat, and private
stakeholders) may have pursued different goals through their participation,
an analysis of the stated goals in official communications and statements by
persons in leadership roles can be instructive.

Public-oriented communications present the project’s goal in a very
simple manner: For example, the landing page of the BEPS Project on
the OECD website uses the phrase “International collaboration to end
tax avoidance” as header.3 However, a slightly different picture emerges
when reading the technical reports. Already the 2013 report that kicked-off
the BEPS Project’s emphasized that: “[...] collaboration to address BEPS
concerns will enhance and support individual governments” domestic
policy efforts to protect their tax base while protecting multinationals from
uncertainty or double taxation.”# This statement contains, in fact, a dual
goal: eliminate or, at least, reduce what is termed as “base erosion and profit
shifting” without increasing the occurrence of double taxation.

This implies that if base erosion and profit shifting were to be elimi-
nated, but in a way that also increases double taxation of business income,
the BEPS Project’s objectives would have arguably not been attained. In a
recent contribution, OECD officials Saint-Amans, Pross, and Peterson wrote
with respect to the follow-up BEPS 2.0 project that “the overall timeline for
the project was driven in large part by the increasing proliferation of digital
service taxes and other unilateral measures (including aggressive audits),
further resulting in increased trade tensions”.5 The role of the OECD in
international tax projects can therefore more generally be thought of as
that of a mediator between different stakeholders’ interest rather than as an
unconditional promotor of measures that could reduce tax avoidance.

This should be read as a high-level endorsement of the “finely delineat-
ing” logic of anti-tax avoidance efforts (see section 3.4.1). Reading further
through the 2013 report, a wariness towards solutions of the “blunt” type
(see section 3.4.2) and a desire to prevent countries from adopting these
is apparent: “[...] Unilateral and uncoordinated actions by governments
responding in isolation could result in the risk of double — and possibly
multiple — taxation for business. This would have a negative impact on
investment, and thus on growth and employment globally.”® This desire

3 https:/ /www.oecd.org/tax/beps/, last consulted on 16 January 2023.

OECD, Addressing Base Erosion and Profit Shifting, 48.

5 Saint-Amans, Pross, and Peterson, “Special Commentary: Let’s Use Balance to Help
Make Pillar Two Work.”

6 OECD, Addressing Base Erosion and Profit Shifting, 8.

'S
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to balance can be observed throughout the different action items, as I will
further show below, but also in the composition of the different items that
make up the action plan.

Giving-up on taxing corporations altogether (see section 3.4.3) is techni-
cally not inconsistent with the Project (as long as a country abstains from
facilitating tax avoidance elsewhere, e.g., by ensuring that no corporations
without substance take advantage of the low tax rate), but it is not actively
promoted. Indeed, it would be difficult to justify detailed proposals for
amendments of corporate income tax rules while at the same time encour-
aging countries to not tax corporations altogether. Instead, the BEPS Action
reports express the goal of safeguarding the “integrity of the corporate
income tax.””

4.3 THE DEGREE OF BINDINGNESS AND THE CONSEQUENCES OF
NON-COMPLIANCE

Different parts of the BEPS Action items have a different legal status and
imply different mechanisms through which they could have an effect on the
practices of different countries.

It is important to note that the BEPS Project seen as a whole is not an
international treaty (although some of its elements need to be implemented
through treaties). Accordingly, non-implementation by countries in any area
should a priori not have any consequences for countries under international
law. Arguments about whether certain policy recommendations should be
considered as “customary international law”, i.e., rules that are binding
despite the absence of a treaty, are highly controversial.8 They could, how-
ever, gain more or less traction based on what countries are actually doing
in the implementation phase, i.e., whether they are acting under a sense of
legal obligation.?

Some action items change existing OECD guidance that can be qualified
as “soft law” .10 Soft law can directly govern the behaviour of taxpayers and
tax administration without further action by domestic legislators. The main
soft law items are the changes to the OECD Transfer Pricing Guidelines man-
dated in Actions 8 to 10 and implemented in 2017, and changes to the Com-
mentary of the OECD Model Convention (also implemented in 2017), for
example regarding the definition of a permanent establishment (Action 7).

7 OECD, 50.

8 Braumann, “Taxes and Custom: Tax Treaties as Evidence for Customary International
Law”; Mosquera Valderrama, “BEPS Principal Purpose Test and Customary Internation-
al Law”; Galan and Garcia Antén, “Principal Purpose Test and Customary International
Law: A Note of Caution.”

9 Mosquera Valderrama, “BEPS Principal Purpose Test and Customary International Law.”

10 Christians, “Hard Law, Soft Law, and International Taxation.”
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To have an effect, these changes do not require explicit legal changes by the
country, under the condition that the underlying soft law documents are
granted legal value by domestic law, tax treaties or court decisions.

Other action items are policy standards and recommendations that need
to be implemented into domestic law and practice by individual countries
to have an effect: This applies to the work on interest deductions (Action 4),
controlled foreign company (CFC) rules (Action 3), transfer pricing docu-
mentation (Action 13), mandatory disclosure rules (Action 12), abolishment
of harmful tax practices (Action 5), and domestic aspects of the changes to
dispute resolution mechanisms (Action 14).

Finally, some action items need to be symmetrically implemented by
more than one country to have an effect. This includes all action items that
require changes to bilateral tax conventions, such as the rules against treaty
abuse and the change in the treaty preamble (Action 6), amendments to
the permanent establishment (PE) definition (Action 7), anti-hybrid rules
(Action 2), and changes to the dispute resolution article (Action 14). To
reduce the time and effort that it would take to bilaterally renegotiate all
these treaties to introduce more or less the same changes, a multilateral
convention (MLI) was introduced, that would modify all bilateral treaties
that exist between countries that are party to the multilateral convention.l1

Other items which require action by more than one country are those
related to the exchange of information, such as sharing of rulings (Action 5)
and sharing of country-by-country reports (Action 13). For these to have an
effect, one country needs to send them, another needs to use them.

Despite the non-binding status, participating in the BEPS Inclusive
Framework implies a commitment to the “comprehensive BEPS package”
and to agree to be reviewed on the implementation of those elements
labelled as “minimum standards”.12 The minimum standards are contained
in Actions 5, 6, 13, and 14. However, not the whole content of each of these
reports is the minimum standards, but rather the adoption or non-adoption
of certain policies described therein.13

Non-compliance with the minimum standards could lead to negative
reputational consequences, because it is monitored through a peer review
mechanism. Further, the European Union exercises symbolic and economic
pressure by adding jurisdictions that do not implement the minimum
standards to a list of non-cooperative jurisdictions in tax matters,4 which,
as some analysis suggests, may have driven some countries to commit

11 OECD, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, Action 15 - 2015
Final Report.

12 OECD, “Background Brief. Inclusive Framework on BEPS,” 11.

13 For example, the Action 6 report describes the anti-avoidance clauses and the preamble
text which need to be included in tax treaties to comply with the minimum standard, but
the report also describes changes to the Commentary of the OECD Model Convention,
which retains a non-binding character.

14  Mosquera Valderrama, “The EU Standard of Good Governance in Tax Matters for Third
(Non-EU) Countries.”
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to implementing the minimum standards.1> It is not yet clear, however,
whether the threat of “blacklisting” would also drive effective implemen-
tation. It is noteworthy, though, that this is the first time that substantive
international tax policy standards (other than in the domain of exchange of
information) have been defined for a large group of countries (larger than a
regional bloc for instance).

The other parts of the project are labelled as recommendations or best
practices. There should not be any consequences connected to a failure to
follow them. Some observers, nevertheless, ascribe significant power to the
parts of the reports that are merely labelled as “recommendations” or “best
practices”. De Lima Carvalho, for example, provides evidence for the fact
that countries often refer to “international best practices” when proposing
international tax policies in the domestic legislating process.16

Despite their purpose of harmonizing tax rules internationally, the
standards and recommendations have some in-built flexibility, meaning
that they often suggest several policy options, among which countries
can choose, and which are all considered as compliant with the standard.
Further, the notion of minimum standards suggest that countries also have
the choice to go beyond what is formally required without being considered
as non-compliant. The first report released in 2013 notes that “Of course,
jurisdictions may also provide more stringent unilateral actions to prevent
BEPS than those in the co-ordinated approach.”l” Nevertheless, as shown in
the next section, some elements of the minimum standards rather strive at
ensuring a minimum protection of taxpayers, thereby potentially limiting
tax administration’ actions against tax avoidance.

4.4 THE GOALS IN DETAIL

How does the BEPS Project attempt to achieve the high-level goals outlines
above? First, it is important to point out that different parts are addressed
at different country roles (see section 3.3). Compliance with the minimum
standards of Actions 5 and 6 aims at the facilitating dimension, since
they require action mainly by countries that have enabled tax avoidance
schemes. Action 14 on the other hand aims at the defensive side, since it can
impact how countries can defend themselves against tax avoidance. The
Action 13 minimum standard concerns both the supporting and defensive
dimension: countries where MNEs are headquartered are obliged to share
country by country reports with the countries where MNEs operate. This
relates to the supporting dimension because country by country reports
contain information on resident multinationals that are relevant for other

15 Mosquera Valderrama; Oei, “World Tax Policy in the World Tax Polity? An Event History
Analysis of OECD/G20 BEPS Inclusive Framework Membership.”

16 De Lima Carvalho, “The Cognitive Bias of ‘Best Practices’ in International Tax Policy.”

17 OECD, Addressing Base Erosion and Profit Shifting, 9.
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countries so that they can enforce international tax avoidance strategies of
the MNE, but that not necessarily involve making use of the headquarter
country’s tax provisions. However, it also relates to the defensive side
in the sense that countries that could use country by country reports to
address tax avoidance by which they are themselves affected only under
certain conditions.

In this context, it makes sense to ask what the “minimum” in the
minimum standard refers to with respect to the potential reduction of tax
avoidance. While in Actions 5, 6, and in those aspects of Action 13 that
relate to the headquarter country, the minimum is a minimum level of effort
against tax avoidance, the inverse is true for the aspects of Action 13 that
ask something from the receiving country and Action 14.

In other words, if countries go beyond the minimum required in
Actions 5, 6, and 13 (headquarter), this could make it even more difficult
for taxpayers to engage in tax avoidance. For example, countries that
previously offered low tax regimes could instead of simply introducing
substance requirements (the minimum required under Action 5) abolish the
low tax regime altogether. Substance requirement may already prevent tax
avoidance, but if the regime was not available at all, there would be no way
anymore in which it could be used for tax avoidance. However, if countries
go beyond the minimum with respect to Actions 13 (receiving country) and
Action 14, it means that more limits are imposed on the tax authority.

Most other parts of the BEPS Project (which have the value of recom-
mendation or best practice) such as Actions 3, 4, 7, 8-10, 12, the recommen-
dations in the Action 13 report, (i.e., local file and master file) are addressed
at the “defensive” side, in the sense that they recommend ways to phrase
provisions and mechanisms that can be used by a tax administration to
defend the domestic revenue against tax avoidance. However, governments
are free to adopt them or not, or to adopt them in a stricter or laxer form.

Table 4: Main dimensions of international tax policies that the BEPS minimum standards
are directed at

Minimum standard Direct impact on | Minimum level
with regards to...
Action 5 (eliminating harmful tax practices) Facilitating Preventing
dimension tax avoidance
Action 5 (sending rulings) Facilitating Preventing
dimension tax avoidance
Action 6 (agreeing to modify tax treaty if requested by | Facilitating Preventing
other country) dimension tax avoidance
Action 13 (requesting CbCRs from headquartered Supporting Preventing
MNEs and sending them to other jurisdictions) dimension tax avoidance
Action 13 (implementing appropriate use and Defensive Taxpayer
confidentiality criteria, limitation on local filing) dimension protection
Action 14 Defensive Taxpayer
dimension protection

Source: the author
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An important implication of this is that, while through its recommenda-
tions the BEPS Project may encourage countries to defend themselves more
against tax avoidance, it does not require countries to do so, since none of
the minimum standards requires a minimum level of defence. Those mini-
mum standards that directly relate to the defensive dimension only impose
limits on the defence.

Most striking is the inclusion of BEPS Action 14, which is about enhanc-
ing dispute resolution mechanisms among states, but which does not
provide any tools to fight tax avoidance. Pires de Oliveira commented that
Action 14 “piggybacked” on the BEPS initiative.18 The important implica-
tion of this is that whether the BEPS Project is therefore a driver or a limit in
countries’ fight against tax avoidance is an empirical question, depending
on what countries would have done in the absence of such a project.

Moreover, there is nothing in the BEPS Project that prevents countries
from not defending themselves against international tax avoidance. If for
example Action 5 on sending rulings is complied with by a country that
emits rulings, this can improve the receiving country’s ability to audit trans-
actions and hence, there is a possible impact on the defensive dimension.
However, whether a country actually makes use of the rulings it receives is
not part of the minimum standard. The same holds true for whether coun-
tries make use of anti-abuse clauses in tax treaties to deny treaty benefits or
whether they use country-by-country reports in transfer pricing audits.

It needs to be pointed out that defensive measures may matter less if all
countries effectively abolish those tax regimes that facilitate tax avoidance.
It is, however, reasonable to suppose that currently policies in neither of
the three areas are sufficiently strong so that one area becomes redundant.
These interactions might become stronger in the future: If the income inclu-
sion rule of pillar are implemented widely by residence countries, this could
have strong effects on MNE’s incentives to shift profits from source coun-
tries to low tax jurisdictions and make defensive rules as well standards
that relate to the facilitating dimension (in part) redundant (see also section
4.5).19

Within the BEPS reports published in 2015, however, the technical
design mainly corresponds to the high-level goals discussed in section 4.2
and encourages countries to defend themselves against international tax
avoidance by finely delineating avoidant from non-avoidant situations.

Overall this is not surprising, since most policies that are part of the BEPS
Project can be said to have originated in long-standing OECD member coun-
tries.20 For example, the principal purpose test clause that is proposed in the
BEPS Action 6 report was inspired from a part of the Commentary to the

18 Pires de Oliveira, “Action 14 of the OECD/G20 Base Erosion and Profit Shifting Initiative:

Making Dispute Resolution More Effective — Did Action 14 ‘Piggyback’ on the Initiative?”
19 Becker and Englisch, “International Effective Minimum Taxation—-the GLOBE Proposal,” 6.
20 Avi-Yonah and Xu, “Evaluating BEPS,” 6-7.
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2003 OECD Model Convention,?! and, as argued by Freedman, influenced
by discussions in the United Kingdom.?2 In addition, significant parts of the
Commentary to the principal purpose test clause, in particular a number of
illustrating the examples have been taken over from a protocol to the tax
treaty between the United Kingdom and the United States.23 The suggested
alternative clause, the limitation on benefit article, was primarily devel-
oped by the United States.2# Controlled Foreign Company rules were first
introduced in the United States in 196225. The suggested rules on Interest
deduction limitation in BEPS Action 4 were based on an approach developed
by Germany and other European countries.26 The saving clause introduced
in the MLI comes from U.S. Treaty Practice and was already referenced in
the OECD’s 1999 Partnership Report.2” The Action 5 report on Harmful Tax
Practices is a direct continuation of earlier work undertaken by the OECD
in 1998.28 Finally, the treatment of intellectual property regimes (nexus
approach) was influenced by an agreement between Germany and the UK.2?
In addition, BEPS Action reports generally recognized EU law and past
interpretations of the EU’s “fundamental freedoms” made by the European
Court of Justice as boundaries which the BEPS Project needs to respect.30

There are some exceptions, however. BEPS Action 10 on transfer pricing
of commodities has been inspired by the approach developed in Argentina
and used by other countries, including lower income countries, although it
has not fully been adopted in the final report.3! This approach, also called
“Sixth Method” could be qualified as “blunter” than previously endorsed
methods for tackling transfer mispricing. Finally, the proposal for incor-
porating a country-by-country report into transfer pricing documentation
does not originate from the practice of any particular country but can be
attributed in its origins to civil society activists, albeit in a different version
than finally adopted.32

21  OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 -
2015 Final Report, 54-55; van Weeghel, “ A Deconstruction of the Principal Purposes Test.”

22 Freedman, “The UK General Anti-Avoidance Rule: Transplants and Lessons.”

23 Danon, “Treaty Abuse in the Post-BEPS World: Analysis of the Policy Shift and Impact of
the Principal Purpose Test for MNE Groups,” 49.

24 OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 -
2015 Final Report, 18.

25 Durst, Taxing Multinational Business in Lower-Income Countries: Economics, Politics and Soci-
al Responsibility, 70.

26 Durst, 76.

27  Parada, “Tax Treaty Entitlement and Fiscally Transparent Entities: Improvements or
Unnecessary Complications?,” 4.

28  OECD, Harmful Tax Competition: An Emerging Global Issue.

29  OECD, “Action 5: Agreement on Modified Nexus Approach for IP Regimes.”

30  Faulhaber, “The Luxembourg Effect: Patent Boxes and the Limits of International Coop-
eration,” 1682.

31 Christensen, Hearson, and Randriamanalina, “At the Table, Off the Menu? Assessing the
Participation of Lower-Income Countries in Global Tax Negotiations,” 19.

32 Christensen, Hearson, and Randriamanalina, 21.
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4.5 DRAWING THE BOUNDARIES OF THE BEPS PROJECT

As described in the previous section, the core of the BEPS Project are fifteen
reports published in 2015. However, when referring to the impact of the
BEPS Project, authors and most stakeholders interviewed for this project
do not only refer to the fact that these fifteen reports were published and to
their content. Indeed, there is more to it.

First, the minimum standards are accompanied by a peer review mecha-
nism, which consists in questionnaires sent out to jurisdictions, analysis of
legal provisions carried out by the OECD Secretariat, decisions taken by
the participating states, and periodical reports that contain the state of play
of compliance in participating jurisdictions. Second, some of the reports
recommended the creation of international conventions such as the Multi-
lateral Instrument or the Multilateral Competent Authority Agreement for
the Exchange of Country-by-Country Reports, and technical standards such
as the XML scheme for exchanging country by country reports among tax
authorities. These documents can be considered as part of the BEPS Project
as well.

Other relevant elements are the public communication (for example, the
website of the BEPS Project; interviews given by key stakeholders; explana-
tory videos published on YouTube or the OECD “Tax Talks”) and progress
reports published by the OECD. One could also count statistics collected
and made public by OECD as part of the BEPS Project, which could have
an impact through the research they might allow on the BEPS phenomenon,
or technical assistance activities carried out by the OECD with respect to
the BEPS Project. Beyond the technical content of the reports and related
publications, the political commitment by the participating countries to the
goals of the BEPS Project (i.e., “fighting tax avoidance”) could be counted as
significant part of the BEPS Project itself.

Finally, when asked about the BEPS Project, interviewees in this project
often talked about issues that were indicators of a general adaption of the
tax system towards an OECD-style tax system, but not strictly part of BEPS.
For example, interviewees frequently talked about the effect that the intro-
duction of transfer pricing regulations had in the country,33 even though
this is strictly not part of the BEPS recommendations, since BEPS Action 8 to
10 and 13 only amend the existing transfer pricing guidelines are amended,
but there is no general recommendation to countries that have not yet intro-
duced any transfer pricing regulations to do so.

In general, my investigation departed from the technical content but
I did not strictly limit it to these aspects, but also researched the wider
question as to how the BEPS Project transforms a country’s approach to
international tax (or not).

33  Eg,NGl4
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With the creation of the BEPS Inclusive Framework in 2016, the BEPS
Project has gained the quality of a more permanent process. Next to ques-
tions of implementation such as revisions to the peer review mechanisms,
this has led to the development of follow-up policy projects. Writing in
early 2023, the 15 BEPS Actions are already receiving less public attention,
since the next standard setting project is already under way: Pillar 1 and
Pillar 2, which commentators often refer to as “BEPS 2.0”. While Pillar 1 is
still under negotiation, the implementation phase of Pillar 2 started in 2022,
when a few countries have published concrete plans to implement the rules
of the project.34 This dissertation’s scope is limited to the “BEPS 1.0” project,
although references are made to the negotiation dynamics of the “BEPS 2.0”
follow-up project where appropriate.

An interesting side note that can be made with reference to Pillar 2
is that, more than any previous international tax standard, it aims at the
“supporting” dimension. The inclusion of the supporting dimension (i.e.,
a special role for headquarter countries) was arguably an innovation of
the BEPS Project but was not yet fully explored, since the only Action that
foresees a specific role for the headquarter country is Action 13.

However, rules that tax a headquarter company on the income earned
by its subsidiaries can have a supportive character, as well, because they can
reduce the economic incentives of the whole MNE group to try avoiding
other countries’ taxes. However, this is a policy choice. Controlled foreign
company (CFC) rules, the predecessors of Pillar 2’s income inclusion rules,
often explicitly excluded a supporting dimension and were only about pro-
tecting the headquarter country’s tax base. As argued by Arnold, “in most
countries, the use of CFCs to reduce tax in other countries is acceptable tax
planning and, in fact, some countries explicitly facilitate this type of tax
planning.”35 Before the 2017 tax reform, the United States had CFC rules
designed so that they did not support other countries’ tax avoidance efforts,
i.e., they only applied when the MNE was eroding the United States tax
base, while largely permitting “foreign-to-foreign” stripping.3¢ Similarly,
the South African “Davis Tax Committee report” on possible reforms of
the South African tax system mentioned that the outcome of discussions on
the country’s CFC regime was that South Africa was not supposed to be a
“world tax police” due to competitiveness concerns.3” The income inclusion
rule of Pillar 2 clearly departs from that conception and is designed in a way

34  The Netherlands, for example, was one of the first countries to publish a draft legisla-
tion implementing pillar 2 on 24 October 2022. See: https:/ /www?2.deloitte.com/nl/nl/
pages/tax/articles/netherlands-publishes-draft-legislation-implementation-global-min-
imum-tax-under-pillar-two.html

35  Arnold, “The Evolution of Controlled Foreign Corporation Rules and Beyond,” 638.

36 Blum, “Controlled Foreign Companies: Selected Policy Issues—or the Missing Elements of
BEPS Action 3 and the Anti-Tax Avoidance Directive,” 303.

37  The Davis Tax Committee, “Summary of DTC Report on Action 3: Strengthening Con-
trolled Foreign Company Rules,” 13-14.
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that a policy implemented by the headquarter country would discourage
an MNE from shifting profits from a third country to a low tax jurisdiction.
Hence it has a clearly supporting character.38

4.6 THE BEPS PROJECT AMONG OTHER INTERNATIONAL TAX POLICY
STANDARDS

A last important remark is that the BEPS Project is not alone on the stage of
worldwide tax policy standard setting. Rather it can be understood as part
of an international regime complex on international corporate taxation.3?
Other international organizations that are active in the production of policy
standards are the United Nations, the European Union, and to some extent
the International Monetary Fund and regional tax organizations for col-
laboration among tax administrations such as the Centro Interamericano
de Administraciones Tributarias (CIAT) and the African Tax Administration
Forum (ATAF).40

The relationship among the different organizations should not necessar-
ily be described as competitive since their membership overlaps. As a result,
the United Nations Model Convention or the ATAF Model Convention are
not radically different from the OECD Model Convention.4! Moreover, the
organizations collaborate in the elaboration of policies. For example, OECD,
UN, IMF and World Bank produce toolkits and reports containing policy
recommendations together as “Platform for Collaboration on Tax”,42 and
regional tax organizations have roles as observer in the relevant OECD bod-
ies. The Platform for Collaboration on Tax has developed recommendations
in areas that have been left out by the BEPS Project but that are relevant
for the general topic of combatting international tax avoidance. Important
outcomes in that regard are the Toolkit on the Taxation of Offshore Indirect

38  Another potential policy areas that could have a supportive character, but which is not
further explored in the BEPS Project (nor in this study), is the governance of state-owned
entities (i.e., to what extent states discourage entities owned by them from avoiding tax
in other countries).

39  Raustiala and Victor, “The Regime Complex for Plant Genetic Resources.”

40  These are not the only two organizations. The Network of Tax Organizations (NTO)
reunites nine regional tax organizations: https: / /www.nto.tax/nto-members However,
CIAT and ATAF are by far the most vocal in international organizations. Why coopera-
tion is more intense in Africa and (to a more limited extent) in Latin America than, for
example, Asia is an interesting research question but beyond the scope of this project.

41  West, “Emerging Treaty Policies in Africa — Evidence from the African Tax Administra-
tion Forum Models.”

42 https:/ /www.tax-platform.org/
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Transfers,* the Toolkit on Tax Treaty Negotiation,* as well as toolkits sup-
porting the implementation of transfer pricing rules.*

Despite the many instances of collaboration, recommendations issued
by the different organizations are not always aligned. Although the United
Nations Tax Committee is lacking backing by a secretariat as strong as the
OECD'’s Tax Policy Center (representatives are acting “in personal capac-
ity” and there are overlaps in membership between OECD and UN bodies,
there are instances, in which the Committee has proposed policies that are
markedly distinct from those proposed by the OECD.# For example, the
UN Model Convention suggests of the imposition of higher withholding
taxes at source for different types of transactions and economic activity,
where the OECD Model Convention assigns taxing rights exclusively to the
residence jurisdiction. Since 2017, the UN Model Convention also suggests
that income from technical services could be taxed by means of withholding
in the source state, which the OECD convention discourages.” Developing
countries are typically in the position of the source jurisdiction due to the
lack of balance in global flows of capital and payments for services.

The International Monetary Fund is also active in the development of
policy recommendations, although the language its reports use convey
that these are not intended as standards. They should be rather understood
as explorations of policy options.*® To the extent that the options that are
explored may not be consistent with those suggested by the OECD, they
could nevertheless be understood as a potential counterweight.

The Inter-Governmental Forum on Mining (IGF) develops policy rec-
ommendations for developing countries specific to the taxation of multina-
tional enterprises in the natural resources sector, often in collaboration with
OECD, IMF, and World Bank.4

Regional tax organizations, such as CIAT and ATAF, work in close col-
laboration with the OECD but they have at times proposed distinct policy
standards as well. The CIAT Transfer Pricing Cocktail is a case in point, as
it discusses at length the transfer pricing norms adopted by different Latin

43 Platform for Collaboration on Tax, “The Taxation of Offshore Indirect Transfers— A Tool-
kit.”

44 Platform for Collaboration on Tax, “Toolkit on Tax Treaty Negotiations.”

45 Platform for Collaboration on Tax, “A Toolkit for Addressing Difficulties in Accessing
Comparables Data for Transfer Pricing Analyses”; Platform for Collaboration on Tax,
“Practical Toolkit to Support the Successful Implementation by Developing Countries of
Effective Transfer Pricing Documentation Requirements.”

46 Hearson, “What Is the UN Tax Committee for, Anyway?”

47 United Nations, Model Double Taxation Convention between Developed and Develop-
ing Countries 2017, art. 12A.

48 IME, “Corporate Taxation in the Global Economy.”

49  IGF and OECD, “Limiting the Impact of Excessive Interest Deductions on Mining Rev-
enues. Consultation Draft”; Readhead, “Toolkit for Transfer Pricing Risk Assessment in
the African Mining Industry”; Readhead and Taquiri, “Protecting the Right to Tax Min-
ing Income: Tax Treaty Practice in Mining Countries - Public Consultation Draft.”
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American countries.?0 The ATAF “Suggested Approach to Drafting Digital
Services Tax Legislation” is another example since it recommends African
countries to introduce a turnover-based digital services tax while no con-
sensus solution on taxing the digital economy is agreed on in the OECD/
G20 Inclusive Framework.>! However, it also recommends countries to con-
sider adopting such taxes only as interim solution until a global agreement
is found, thereby keeping some consistency with the OECD approach.>2

The European Union mainly translates work undertaken by the OECD
into common obligation among member states,> and thereby fulfils with
regard to corporate taxation akin to other economic governance areas the
role of a “hardening agent”.54 This role is exercised both inwards and out-
wards.5® Although it remains in terms of contents closely aligned with the
OECD (unsurprisingly due to large overlaps in membership), it neverthe-
less uses its discretion at times to promote slightly different policy solutions
among its member states.5¢ Towards the outside, it mainly relies on OECD
standards. In the area of harmful tax competition, the Council of the EU
undertakes its own assessment, which at times diverges from those of the
OECD Forum on Harmful Tax Competition (FHTP) due to interpretational
differences, but the criteria are nevertheless closely aligned.>”

To conclude, the OECD is not the only organization involved in creat-
ing international standards in the area of international corporate taxation.
However, currently it is the one with the highest capacity and the one with
the strongest claim to bindingness of its rules, which is why the focus of this
dissertation is on the impact of the OECD’s work. Whether this will always
be like this (or more important whether it should) is an altogether different
question.

50 CIAT, “Céoctel de Medidas Para El Control de La Manipulacién Abusiva de Precios de
Transferencia, Con Enfoque En El Contexto de Paises de Bajos Ingresos y En Vias de
Desarrollo.”

51 African Tax Administration Forum, “ATAF Suggested Approach to Drafting Digital Ser-
vices Tax Legislation.”

52 African Tax Administration Forum, 2.

53 For example, the Anti-Tax Avoidance Directives (ATAD I & II) contain many of the rec-
ommendations of the BEPS Project.

54  Newman and Bach, “The European Union as Hardening Agent: Soft Law and the Diffu-
sion of Global Financial Regulation.”

55 Mosquera Valderrama, “The EU Standard of Good Governance in Tax Matters for Third
(Non-EU) Countries.”

56 For example, the ATAD directives also included other measures such as an exit tax. See:
Popa, “An Overview of ATAD Implementation in EU Member States.”

57  Heitmiiller and Mosquera, “Special Economic Zones Facing the Challenges of Interna-
tional Taxation: BEPS Action 5, EU Code of Conduct, and the Future.”



58 Chapter 4

Figure 2: Staff counts at secretariats of different international tax organizations
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Source: compiled by the author from organizations’ websites and reports.> Note: The scope of topics
that the different units plotted here deal with is not necessarily the same. DG TAXUD also deals with
customs policies and VAT. Therefore, the size of the direct tax division is plotted as well. The OECD
CTPA also deals with other policies than direct tax, but direct tax is the core of the work.

4.7 PRELIMINARY CONCLUSIONS

The purpose of this chapter was to provide a qualification of the BEPS
Project. What goals does it pursue and how does it try to achieve this?
I argued that the BEPS Project, in coherence with the history of OECD
norms, principally encourages countries to adopt a finely delineating
approach in which cases of tax avoidance are finely delineated from
non-avoidant cases. As shown in chapter 3, this is not the only possible
response, and not necessarily the strongest or most effective one. Rather, it
is a compromise that attempts to address avoidance while safeguarding the
widest possible freedom for cross-border transactions, however, at the cost

58  OECD, “OECD Work on Taxation”; European Parliamentary Research Service, “Number
of Staff by Directorate-General”; European Commission, “EU Whoiswho. Direct Taxa-
tion, Tax Coordination, Economic Analysis and Evaluation (TAXUD.D)”; ATAE, “ATAF
Secretariat”; United Nations, “About Financing for Sustainable Development Office.”
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of higher administrative resources necessary for its enforcement. It should
be noted that some features of the BEPS Project express more acceptance
of what I termed as “blunt” solutions, compromising to some extent with
preferences that emerging economies and civil society organizations man-
aged to bring into the process. But the finely delineating philosophy is argu-
ably still dominant. Finally, it is important to mention that nowhere does
the BEPS Project require countries to actually defend themselves against tax
avoidance.

In sum, whether the BEPS Project is therefore a driver or a limit or not
impactful at all in countries’ fight against tax avoidance is an open question.
It should depend on what solutions countries had in place beforehand or
which they might have adopted in the absence. Knowing the latter is of
course not possible to know with certainty. Nevertheless, case studies on the
evolution of countries” policies in specific policy areas could improve our
ability to assess where the BEPS Project had an impact and where it did not.






5 The domestic political economy of tackling
international tax avoidance

5.1 INTRODUCTION

Having charted the different possible approaches that countries can take
with respect to the issue of international tax avoidance, as well as the
preferred approach embedded in the outcomes of the BEPS Project, the
purpose of this chapter is now to analyse under what conditions countries
are likely to adopt one approach or the other, which can subsequently help
understanding the impact of the BEPS Project in a given context. What are
obstacles and what are facilitating factors?

I will first discuss the importance of the status-quo ante: A country’s
response is likely to be influenced by the way the issue has been addressed
in the past and by the extent and nature of the issue, which is a function of
taxpayers’ behaviour and the legal framework. Then, I discuss a number
of structural variables and institutional variables that I consider influential
or that have been mentioned in related literature. By structural variables,
I refer to variables that only change over the long term, such as the posi-
tion in the market for international investment and administrative capacity.
Institutional variables refer to the constellation of different stakeholders
that weigh on the policy, and their interests and power with respect to the
issue. None of the factors discussed should be understood as deterministic.
In addition, due to the breadth and multidimensionality of the phenomena
under discussion, it is hard to derive concrete predictions about whether
and when a given policy will be adopted by a country. However, they
should be able to shed light on the general policy directions taken.

5.2 STATUS-QUO ANTE

Accounts of international policy convergence and institutional change often
start by emphasizing the concept of “path dependency” which states that
the best predictor of how an institution looks like at a given point in time is
how it used to look like in the past. Such theories do not deny that institu-
tions can change but change should be thought of as more of an exception
than a rule, since sunk costs into development of the existing policy, the
power of actors that became vested in the policy, and specific designs of
past policies that make changes difficult create a preference by policymak-
ers for the status quo.!

1 Cerna, “The Nature of Policy Change and Implementation: A Review of Different Theo-
retical Approaches.”
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521 Pre-existing regulation

The status-quo ante of a country’s tax policies should be relevant for the
impact of the BEPS Project in a specific country for the following reasons:
First, as explained in chapter 4, the BEPS Project is not a radical departure
from previous standards. The degree to which a country had already incor-
porated standards into their legislation and practice should matter for the
degree of uptake. Convergence with the BEPS Project’s approach should
probably be highest where alignment with OECD recommendations was
already high before. The impact of the BEPS Project could be important
where the specific issue has not yet been regulated in the past, i.e., where
the BEPS Project can “write on a blank page”. The impact should be low-
est where a country has previously regulated the issue but in a way that
diverges from OECD practice, since specific actions need to be taken to
adjust previous regulation.

For some elements of the BEPS Project to have an impact, some degree
of previous alignment is a prerequisite. As shown in chapter 66, BEPS
Actions 8-10 only modify the OECD Transfer Pricing Guidelines. However,
it does not require a country to implement transfer pricing legislation or
to incorporate the practice of using the transfer pricing guidelines in the
first place. Therefore, BEPS Action 8-10 can only have a direct impact
where transfer pricing legislation (or a referral to the guidelines) is already
in place. Similarly, for the BEPS Project’s standard on treaty shopping to
have a direct impact, a country needs to have signed tax treaties or be in the
process of negotiating tax treaties.

Second, the status-quo ante is likely to influence the attitude that dif-
ferent actors will take towards the response suggested in the BEPS Project.
For example, with regards to the general anti-avoidance rule introduced in
Colombia (which is not a direct outcome of the BEPS Project but follows a
similar approach), a tax advisor said that: “For me, the anti-abuse clause is
a muzzle. [...] Because what I am going to do to you is that the power that
you have to interpret and classify abusive behaviour, I give you a way and
an order. You cannot do, when you want and how you want, but you have
to follow this procedure.”? In the view of this advisor, the status-quo ante
was such that practice was “blunter”, as the tax administration was free to
argue that a situation constituted abuse, which is why was favourable to the
introduction of an anti-abuse clause, which would make the approach more
“finely delineating”. Hence, depending on whether the status-quo ante
was a blunter or a more tolerant approach, stakeholders are likely to take
opposite views on the introduction of a finely delineating approach to inter-

2 CO15. Translated by the author. Original quote: “Para mi la clausula antiabuso, es un
bozal. [...] Porque lo que yo le voy a hacer es que la potestad que usted tiene de inter-
pretacion y de clasificaciéon de conductas abusivas, le doy un camino y un orden. Usted
no puede hacer, cuando lo quiere y como quiere sino que tiene que seguir este proced-
imiento.”
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national tax avoidance. Whether they are likely to consider the outcomes
of the BEPS Project as an improvement of their situation or not therefore
depends then on their evaluation of the “bluntness” of past rules.

522  Salience of the policy issue

A second aspect of the status-quo is whether a country has been affected
by the specific tax avoidance issue. This can vary significantly across
countries. For example, as further detailed in section 7, in the case of treaty
shopping it depends on whether a country has signed double tax treaties
with countries that have a regime that is amenable to the establishment of
conduit companies and on the difference in treatment that these treaties
offer with respect to domestic law and other treaties. For transfer pricing,
it depends on whether other aspects of the tax and customs system cancel
out tax savings that an MNE would obtain through overpricing imports. As
already mentioned in section 3.4.2, withholding taxes on interest, royalty,
and service payments may disincentivize transfer mispricing, since lower
corporate tax payments by the resident taxpayer would result in more taxes
withheld from transactions that erode the tax base.

In this respect, both policy issues are likely to interact: More tax treaties
mean probably less problems of treaty shopping (because the treatment for
investors from different jurisdictions is likely to be more similar), but pos-
sibly more problems of transfer pricing due to lower withholding rates for
outward payments. It also means that more taxpayers will be granted access
to the MAP procedure, which is likely to result in more pressure on the tax
administration to not deviate from international standards when auditing
transfer prices.

More generally, the salience of international tax avoidance depends on
whether there is a lot of cross-border activity in the first place (which in
turn depends on economic and regulatory characteristics of the country).
As shown in section 6.4.4, many countries in the Global South only recently
(and often only partially) abolished regulations that restricted cross-border
investment and other types of cross-border transaction.

Finally, whether a country is affected by the tax avoidance issue
depends on whether taxpayers have decided to effectively make use of the
opportunities for avoiding tax through the respective strategy. Empirical
research has observed important differences in “tax aggressiveness” of
MNEs based on different characteristics, such as sector, home country, man-
agement factors, etc.3 Hence, to explain the approach taken by a country it is

3 Gaertner, “CEO After-tax Compensation Incentives and Corporate Tax Avoidance”;
Huang and Zhang, “Financial Expertise and Corporate Tax Avoidance”; Dyreng, Hanlon,
and Maydew, “The Effects of Executives on Corporate Tax Avoidance”; Kanagaretnam et
al., “Societal Trust and Corporate Tax Avoidance.”
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necessary to analyse taxpayers’ behaviour, in addition to the opportunities
granted by the pre-existing legal and policy framework.

Nevertheless, for two reasons the salience of an issue may not perfectly
determine the response: First, it may not be easy for a government to know
the extent of international tax avoidance, as such activity is not easy to
observe. Available economic indicators are usually imperfect, as further dis-
cussed in the respective chapters, and a government may only start collect-
ing relevant information (such as for example on transfer prices practices by
companies or on the use of specific tax treaties) after it decided to regulate
the issue. Hence, a mere perception that the issue exists (including based
on discussions at the international level, without particular reference to the
country in question) may be sufficient to trigger a response. Second, even
though a specific issue does not exist — for example, there are no instances
of treaty shopping because no treaty with a conduit jurisdiction is signed — a
government may decide to introduce an anti-avoidance rule since it may
not create any disadvantage either. In such situations it is likely that the
rule will be closely modelled on the international standard, since there is no
urgency to create a rule that better fits the local context.

5.3 THE POSITION IN THE MARKET FOR MNE INVESTMENT
53.1 Attracting and raising revenue: A question of balance

On a more abstract level, the main characteristic that should influence
international tax policies is the position of a country in global foreign
direct investment flows. In contrast to industrialized countries, develop-
ing countries can generally be qualified as “capital importing” countries:
They receive important amounts investment from foreign MNEs, but their
own residents invest relatively little abroad. This means that developing
countries will host a low number of MNE headquarters, but potentially
a large number of subsidiaries of foreign MNEs. This is relevant because,
as already alluded to in section 3.3, international tax policies are usually
designed along the axis of residence/source allocating greater taxing rights
to one or the other, and anti-avoidance rules can be designed to protect
taxation at residence or taxation at source.

However, what international tax policy a capital importing country
(a source country) will likely adopt is not obvious. In fact, two opposing
ideas can be distinguished: One the one hand, there is the tax competition
discourse and on the other hand, there is a discourse that emphasizes that
capital importing countries should make sure that foreign investors pay
sufficient taxes on their income derived from the country.4

4 Hearson, Imposing Standards, 53-61.
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The concept of tax competition can be traced back to an article by econo-
mist Charles Tiebout.> It refers to a strategy adopted by a state or another
territorial entity with the power to autonomously enact tax rules to attract
or retain economic activity within its territory through offering a relatively
more favourable tax treatment than elsewhere. The literature often suggests
that developing countries should engage in tax competition. Margalioth, for
example, writes that developing countries should minimize taxes on foreign
direct investment, as the gains for the country from additional investment
that could be attracted by low taxes would be higher than the tax revenues
that could be generated.® As discussed in section 3.3, how a country chooses
to address tax avoidance can affect the tax burden for foreign investors
in different ways. If the approach is of the blunter type, the burden may
increase even for non-avoidant taxpayers. Finely delineating or “giving-up”
approaches are more competitive. And if the government decides to tolerate
avoidance, the burden may be lower than even foreseen by the laws. Previ-
ous literature has often found competition for investment to be relevant in
explaining different tax policy outcomes.”

Addressing competition for real investment was carved out from the
2015 BEPS Action plan (as opposed to harmful tax competition under action
5, which addressed competition to attract companies without substance
that only serve the purpose of facilitating tax avoidance). Hence, scholars
hypothesized that tax competition may shape the way countries are
responding to the BEPS Project.8

The opinion that policymakers should be mindful of the effect on
competitiveness of policies chosen was uttered by interviewees from all
countries studied. An Indian advisor said that: “I have seen in prime of my
career and in lifetime what the country was in 1990 and what the country
is today [...]. And that has happened because businesses have grown, econ-
omy has grown, foreign direct investment is up.”? A Colombian tax advisor
said that: “I have always said that we have to be competitive. And the only
way to be competitive to attract investment is by lowering taxes.”10 There
is also some evidence that competitiveness arguments have played a role in
debates about the approach to avoidance: A tax director of the Colombian
branch of an MNE reported that the business association to which his MNE

5 Tiebout, “A Pure Theory of Local Expenditures.”

6 Margalioth, “Tax Competition, Foreign Direct Investments and Growth: Using the Tax
System to Promote Developing Countries.”

7 Genschel and Schwarz, “Tax Competition: A Literature Review”; Swank, “Tax Policy in
an Era of Internationalization: Explaining the Spread of Neoliberalism”; Shin, “Why Do
Countries Change the Taxation of Foreign-Source Income of Multinational Firms?”

8 Durst, Taxing Multinational Business in Lower-Income Countries: Economics, Politics and Social
Responsibility, 94.
9 IN18

10  CO25. “Siempre he dicho que tenemos que ser competitivos. Y la tinica forma de ser com-
petitivos para atraer inversién es bajando impuestos.”
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belonged had lobbied the tax authority directly to make the application of
the Colombian thin capitalization rule more business friendly, mobilizing
tax competition arguments.11

On the other hand, a former Indian tax policy official said that “You are
very well aware that India is a big country and there are a lot of problems
and it needs resources, constant resources. When people found that there
were certain loopholes which were creating problems, then they started
taking cognizance of it.”12 In Nigeria, judicial doctrine even instructs an
interpretation of tax laws that favours raising revenues. In the Saipem vs.
FIRS case, the tax administration stated that “A revenue-based statute must
be construed liberally in favour of revenue or in favour of deriving revenue
by government unless there a clear provision to the contrary.”13 The Court
sided with the tax administration in that case citing an earlier judgment in
which the doctrine was established.14 Indeed, short-term revenue needs can
be less easily fulfilled in developing countries by incurring additional debt
due to higher interests rates, which is why raising revenues from MNEs
could be more important.

In addition, interviewees often express dissatisfaction with the deal that
is struck with foreign investors. A Senegalese tax advisor commented: “I
agree that we should be open to investments, but only if they are profitable
for our country. [...] First, we must create jobs, we must create infrastruc-
tures and then we must pay taxes. What is often done in our countries,
foreign investors, they come, they set up their company and all positions of
responsibility, we do not take Senegalese or few Senegalese. What makes,
it is that they bring back ex-pats. These expats often do not pay taxes in
Senegal because there is either a convention which means that they are
not domiciled in that country.”1> Sometimes, the scepticism towards the
contribution of MNEs towards the country’s development seems to be rein-
forced by ideas about the country’s colonial history. In various occasions
in India for example, interviewees used the injustices that India incurred
in the past to explain their motivation to work on tax policy in India. One
tax academic explained that her motivation to work on the taxation of

1 CO31

12 INO3

13 Ogakwu, Saipem Contracting Nigeria Limited & Others v. Federal Inland Revenue Ser-
vice & Others (2018).

14 Ogakwu.

15 SNO2. Translated by the author. Original quote: « Moi, je suis d’accord a ce qu’on soit
ouvert aux investissements, mais a la condition que ces investissements soient rentable
pour notre pays. [...] Premiérement, il faut créer des emplois, il faut créer des infrastruc-
tures et ensuite il faut payer les impots. Ce qui se fait souvent dans nos pays, les investis-
seurs étrangers, ils viennent, ils montent leur boite et tous les postes de responsabilité, on
ne prend pas de sénégalais ou bien peu de sénégalais. Ce qui font, c’est qu’ils ramenent
des expats. Ces expats, souvent ils ne payent pas d'impots au Sénégal parce que soitil y a
une convention qui fait que bon, voila, on s’organise a ce qu’on ne soit pas domicilié dans
ce pays-la. »



The domestic political economy of tackling international tax avoidance 67

the digital economy comes from the injustice in the distribution of taxing
rights that she also considered as a colonial legacy.16 One tax advisor said
that “The ghost of the East India Company is still there” to explain India’s
resistance towards arbitration in tax matters.1” Nevertheless, these senti-
ments generally seem to play a role mainly among intellectuals and some
tax advisors but are not generalized across the Indian tax profession or the
wider population. Asked on the general reputation of foreign companies,
one participant confirmed that it was generally very good and better than
the reputation of Indian companies.!® According to a tax lawyer, “A political
mandate that politicians successively in the last 20, 25 years felt [is that] by
and large [...] India is a liberal country and we should liberalize, we should
encourage more business, we should encourage more FDI. That message
has not changed in the last 25 years.”1?

To sum up, there is no consensus on whether a capital importing coun-
try should strive to enforce taxation on foreign investors or not. Rather, one
could say that capital importing countries face a balancing act: On the one
hand, increased FDI could be beneficial for the economy, on the other hand
countries want to reap sufficient benefits from FDI.20 What factors could
further influence where the balance tilts?

5.3.2  Market power

One could argue that the pressure of tax competition may be felt more
strongly in countries with less market power and that therefore only larger
countries can impose blunter anti-avoidance measures with ease. This
would resonate with Drezner’s model of international standards’ propa-
gation, which states that whether a country can resist the imposition of
standards depends on the country’s market power.2!

Power in the market for foreign investment could be translated to the
availability of non-tax factors that are attractive for foreign investors such
as natural resources, large consumer markets or fast-growing economies (a
sign of large and growing markets in general, whether to final consumers
or local businesses). These factors could affect to what extent a government
feels the pressures of tax competition. If MNEs can earn economic rents in a
country, which is the case if natural resources or large markets are present, a
country is usually considered to be able to impose high taxes without hav-
ing to fear of driving investors away.

16 IN14
17 IN13
18 INO8
19 IN18

20 Sumner, “Is Foreign Direct Investment Good for the Poor? A Review and Stocktake,” 281.
21 Drezner, All Politics Is Global.
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In the case studies, there is evidence that this indeed plays a role for
international tax policy. First, interviewees perceive market power to be
relevant: “So for a Nigerian, politician, they will say that the population
enough is enough to attract investment. If you have consumer goods, you
have to be in Nigeria.”?2 Second some pieces of evidence from the case stud-
ies speak in favour of such a hypothesis. For example, while the Senegalese
tax administration respects double tax conventions which do not allow
the source country to tax the total income of such contracts when a part
of the activities is carried out abroad,?3 this seems to be the less the case in
Nigeria, as illustrated by the Saipem case mentioned in section 0. In the case
of transfer pricing rules, Nigeria and India more often resorted to “blunter”
regulations than Senegal and Colombia.

But the case studies also highlighted mechanisms that seem to contra-
dict the effect of market power on a country’s approach to international
tax avoidance. The case of Nigeria is illustrative in that regard. One aspect
of Nigeria’s attractiveness for foreign investors are the country’s large
petroleum reserves. Like many oil exporting countries, Nigeria’s tax rate
on profits from the sale of Nigerian crude oil is high (up to 85%). But at
the same time, if the revenues from these sales are so high or increasing
at such a fast pace as it has been the case historically, issues related to
the details of the enforcement of the corporate tax might be neglected
all together. Interviewees from Nigeria noted that tax policy in general
received little attention during the era of high oil prices and explained an
uptake in enforcement activities by the tax administration with a decline in
revenues from petroleum extraction activities: “Generally when it comes to
tax, I do not think that [politics] in any way affects tax legislation because
of the resource curse, when you have a lot of oil, free money. But with the
dwindling of prices of crude oil globally, the government has started taxing.
There’s an aggressive tax regime, to enforce the tax right now in Nigeria,
unlike before. We’ve never experienced.”24 In contrast, in India where oil
royalties or non-tax revenues are less important, the tax system has been a
more important policy variable for a longer time.2>

The second contradicting factor is that from the perspective of the MNE,
bigger countries are likely to be more important for the MNE’s overall tax
payment. In contrast, if higher taxes are imposed in smaller countries, this
does not necessarily result in a large increase in the tax costs of the MNE
as a whole because the amount may not be high compared to the overall
profits and costs of the MNE across all countries. Hence, the pressures to
conform with global tax standards may be stronger on countries with big-
ger markets than those with smaller markets, all else equal. A tax director

22 NGO03

23 Niang, “Sénégal : Nouveautés Fiscales et Juridiques de 'année 2022.”
24 NG11, also NG14

25 IN18
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from Senegal reported about a case where an independent company based
in the US was selling services remotely to Senegal, and it was uncertain
whether the recipients had to withhold tax on the payments. According to
the interviewee, the independent supplier refused to deal with the question
and simply negotiated contracts in which the recipient of the service had to
assume all withholding taxes.26 According to a blogpost written by another
tax advisor, this seems to be common practice in Senegal.2” The consequence
is that the MNE would likely never engage in international dispute resolu-
tion mechanisms to relieve double taxation, since obtaining relief was never
attempted in the first place. If, however, these costs are high compared to
the total global tax costs, the picture is likely to look different. Thus, the
pressures may be higher on countries that represent relatively large shares
of MNE’s transactions, such as those that have large markets. This could
explain why India received many MAP demands and much interest by peer
countries to comment on India’s MAP practices in the Action 14 peer review
process (see section 6.3.1).

In sum, the position of a country in the market for foreign investment
only unsatisfactorily explains policies adopted by countries. Beliefs that tax
policy should be competitive are present but not absolute and pressures to
raise revenue often have a greater force. Differences in market power can
partly explain differences in the approach, but it may not be necessary for a
country to resist tax competition when it comes to enforcing tax avoidance.
Paradoxically, where market power results in such an important inflow
of investment, the focus on avoidance could actually be smaller since tax
revenues are organically increasing (even though perhaps to an extent that
is less than appropriate).

5.4 CAPACITY

Another structural factor is capacity. Since one can assume that the budget
of a tax administration is likely to be a function of the country’s level of
development and size, developing countries can be said to have a lower
level of capacity than industrialized countries.?8 One can distinguish
between administrative capacity, which in the context of tax could be
defined as the capacity to apply tax rules to taxpayers, and policymaking
capacity, which could be defined as the capacity to analyse policy options
and write consistent laws and regulations.

26 SN04

27 Niang, “Tax Us, Do Not Kill Us!”

28  Abigger country can compensate for level of development, because critical thresholds
can be reached more easily, but a big and less developed country is likely to have less
administrative capacity than a smaller but economically more developed country. Nev-
ertheless, across similar levels of development if measured by GDP per capita, one can
observe divergent levels of administrative capacity.
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54.1 Administrative capacity

The administrative capacity is likely to influence a country’s choice with
regard to international tax policy. As further discussed in sections 6 and 7,
the lack of enforcement of international tax avoidance issues can usually
(apart from exceptions such as treaty shopping in India in the 2000s or pos-
sibly transfer pricing in Nigeria before 2012), be attributed to the scarcity of
administrative resources.

Countries with higher capacity can operate rules that require more
finely delineating analysis. Since OECD standards are generally of this
kind, a country with lower administrative capacity may opt for rules of the
blunter type or rules that give up on maximizing revenue in exchange for
simplicity. Interviewees often explained policy preferences with reference
to their perception about the level of administrative capacity that specific
approaches require compared. A former Colombian government official, for
example, mentioned that Colombia wanted to introduce the LOB rule in its
tax treaties since it would be easier to apply than the PPT in a context of low
tax administration capacity.?? In Nigeria, an official of the tax administration
explained that the decision to introduce a cap on deductions for royalties in
the transfer pricing regulation (deviating from the OECD Transfer Pricing
Guidelines) resulted from the fact that intangibles were considered a more
complex area of transfer pricing and given a lack of administrative capacity,
the erosion of the tax base could more easily be prevented through a deduc-
tion limitation.30

However, as shown in the case studies, there is no uniform preference
for simpler rules among policymakers, since they may consider them as
technically inferior and rather try to invest in building up more capacity.
The reluctance of Senegalese policymakers to introduce the “Sixth Method”
in its transfer pricing rules is telling in that regard (see section 6.3.3).

A country might also adopt more complex rules even though the lack
of administrative capacity may simply mean that the policy will not be
enforced, hoping for voluntary compliance by taxpayers. There is some evi-
dence that this might work when conforming with international standards.
In Colombia, tax directors of various multinational companies reported
that their parent companies (located in the USA and Spain) had produced
guidelines based on the implementation of BEPS rules in their home
country that would also apply for foreign subsidiaries.3! However, many
interviews disagreed that such a mechanism could work more generally.
One Colombian interviewee explained that: “I remember that, for example,
in the past the financial services companies [...] that trade in derivatives. [...]
They had their global transfer pricing agreements with everybody except
with Colombia, because in Colombia you could do a lot of things that you

29 CcOoo07
30 NG17
31 interviews with three tax directors of foreign-based multinationals, CO36, CO31, CO32
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couldn’t do elsewhere.”32 A Nigerian advisor said that: “So most of [the
multinational companies investing in Nigeria] would get their tax advice
from the Big Four and they would advise them, of course, based on the
principle that exists within the group. But the only thing is that [...] for
certain avoidance schemes, where perhaps the law has caught up with that
scheme in the UK [...] but not in Nigeria. Of course, the multinational is still
going to continue to implement that avoidance scheme in Nigeria because
there’s nothing in Nigerian law to say it’s not allowed.”33

In sum, it is likely that countries with lower administrative capacity will
adopt rules that are simpler (blunter or giving up on enforcing tax avoid-
ance), but there are reasons why policymakers may prefer more complex
rules.

542 Policy-making capacity

While most developing countries” ministries of finance and/or tax adminis-
trations have at least a few individuals with high expertise in international
tax matters, capacity to draft and introduce legislation may be constrained.

When the BEPS reports were published, the countries researched
tasked committees with evaluating what parts of the reports should be
implemented. These Committees recognized that introducing all reforms at
once might be to challenging time wise. A Nigerian policymaker explained:
“What Nigeria did was to set up a BEPS implementation committee [...
which] looked at all the reports and of course most of them are good to
implement. However, we can’t implement all at once. So what the commit-
tee did was to prioritize implementation and to also look at the one that
is fit for purpose because it’s not all the reports that has much impact for
Nigeria, so to look at those that have impacts for us in Nigeria and to pri-
oritize how to implement.”34 In Colombia, as well, there was a tax reform
commission that recommended implementation of the BEPS Project, but at
Colombia’s own pace and according to their own priorities.3>

The prioritization undertaken by these committees reflects the coun-
try’s overall position in the world market for MNE investment. A Nigerian
policymaker, for example, explained that when the BEPS reports were
published, a BEPS Implementing Committee established a hierarchy of the
different action points’ relevance for Nigeria, which was mainly based on
their relevance for inward investment, as opposed to outward investment.36
Hence, whether a country primarily imports or exports capital affects
whether the focus of policymakers is on avoidance by foreign owned or

32 CO24
33 NGO02
34 NGI3
35  CO18

36 NGI13
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by domestic MNEs and hence on norms that relate more to the one or the
other. However, as pointed out earlier, the position in capital market cannot
sufficiently explain which direction policy would take.

In sum, a lower policymaking capacity means that in developing coun-
tries, not all issues are addressed at the same time and that international
standards setting projects that require a lot of legislative and regulatory
changes, such as the BEPS Project does, are implemented over a longer
period of time than in countries with a high policymaking capacity.

5.5 INFLUENCE AND INTERESTS OF DIFFERENT STAKEHOLDERS
5.5.1 Introduction to the international tax policy making process

While path dependencies and structural factors impose constraints on the
different policy options that may be considered as viable and as priorities
for a country, it is reasonable to assume that within these constraints there
will be disagreement between different stakeholders as to what policy
should be taken. Therefore, it makes sense to take a closer look at what the
interests of different stakeholders within a country are and how they com-
pete for influencing the policy direction. Hence, in this subsection, I discuss
based on literature and interviews carried out in Senegal, Nigeria, India,
and Colombia which groups of actors have an interest in international tax
policy making, what kind of policy preferences they express, the factors that
can affect their preferences, and their influence.

In democracies, actor-centric policy analyses often distinguish the
following groups and analyze their respective preferences and avenues
of influence: bureaucrats, political parties, voters, special interest groups,
and experts. These groups can have a moderating effect on the impact of
international norms by preventing or modifying their implementation.
However, international norms can also impact the constitution of these
groups themselves, for example by strengthening the agenda of interest
groups that want to change the status quo.3”

Depending on the regime type, the concrete composition of the policy
arena may vary. For example, one can suppose that in autocracies, political
parties (and by extension voters) may play a less important role. However,
even in democracies the degree of involvement of parties and voters
depends on the degree of politicization of the issue at hand. International
tax avoidance has gained public attention in most Western countries over
the last decades, but that is not generally true anywhere. International tax
law is a policy area characterized by a high degree of technical language
and is fragmented into many sub-issues, the significance of which and
interactions among each other are not easy to grasp for non-specialists.

37  Knill and Lehmkuhl, “The National Impact of European Union Regulatory Policy: Three
Europeanization Mechanisms.”
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Therefore, previous analyses often emphasize the degree of executive
discretion in international tax policy making, in particular in develop-
ing countries. In 1996, Gordon and Thuronyi (who has been involved in
many tax reform processes on behalf of the IMF) wrote that “[In contrast
to industrialized countries], the tax legislative process is much simpler in
most developing and transition countries, and has not had the opportunity
to become established in many of these countries. Far fewer people are
involved.”38 In his analysis on the determinants of tax treaty policy in devel-
oping countries, Hearson argued that commonly only few individuals are
involved in the process of treaty policy, meaning that the beliefs of bureau-
crats and high-level politicians play an important role in the determination
of tax treaty policy.3° But how does it look like in the case of international
tax policy making more generally?

5.5.2  Primacy of the bureaucrats and a limited role for parliaments and
political parties

In most countries, the international tax law-making process is not different
from any other law-making processes, with parliaments discussing and
approving laws proposed by the executive, although there can be some
variation as to what type of rules require approval from parliament. For
example, in most countries many parts of BEPS Action 14 are at the discre-
tion of the executive and can be passed by regulations. Some issues are even
at the discretion of the tax administration, for example making use of OECD
guidelines in the application of policies or not.

Nevertheless, even where parliamentary approval is required, the
influence of parliaments and the political sphere more generally is likely
to be limited when it comes to the precise direction of policy. Compared
to statutory tax rates, where the influence of voters has been documented
in empirical studies,*0 anti-tax avoidance regulation is significantly more
complex. Hence, while the wider universe of citizens may exercise more
influence on the former topic through elections,?*! this is less likely for the
latter.

Although I was not able to directly interview parliamentarians,
interviewees from all countries pointed out that substantive discussions
on international tax issues were very limited in the parliaments of their

38  Gordon and Thuronyi, “Tax Legislative Process,” 1.

39  Hearson, Imposing Standards.

40  Plimper, Troeger, and Winner, “Why Is There No Race to the Bottom in Capital Taxa-
tion?”; Basinger and Hallerberg, “Remodeling the Competition for Capital: How Domes-
tic Politics Erases the Race to the Bottom.”

41  Basinger and Hallerberg, “Remodeling the Competition for Capital: How Domestic Poli-
tics Erases the Race to the Bottom”; Pliimper, Troeger, and Winner, “Why Is There No
Race to the Bottom in Capital Taxation?”
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respective countries. A Colombian tax lawyer commented on the dynamics
of international tax policymaking in his country: “The young people who
work at DIAN are a generation of well-prepared young people who have
been elsewhere, they understand this. [...] They push, push, push and influ-
ence and as the Congress does not understand anything, they put it in the
norms. And the Congress asks questions but does not expect any answers.
[...] One day in the Congress of the Republic I was asked to speak for five
minutes on that subject. I did it very superficially because I considered that
if I did it judiciously it would be more demanding for me but the others
would not understand anything at all. So I spoke in generalities.”42 The only
instance where an international tax proposal was stopped in the Colombian
parliament was the government’s attempt to introduce mandatory disclo-
sure rules in the 2016/2017 tax reform. The rules were included in the bill
that was sent to the Congress for approval, but were absent of the final text
of the law that was approved.#3 An academic attributed this to lobbying
activities of Colombian tax lawyers,* while a tax lawyer claimed these rules
would have been unconstitutional due to a violation of the attorney-client
privilege prevailing in Colombia.4>

Despite the general lack of active parliamentary involvement, parlia-
ments can cause important delays in the process of adoption of international
tax policies, since the topics are not accorded a high priority. One example
is the delay in ratifying international treaties such as the Multilateral Instru-
ment in Nigeria (see also section 0). In India the MLI took only about 2
years to be ratified, precisely because treaties are ratified by the cabinet of
ministers without parliamentary approval.46

However, even parliaments’ ability to cause delays should not be under-
stood as veto power. Rather it requires governments to use strategies to
creatively circumvent parliaments. In Nigeria, amendments to the transfer
pricing regulations and the adoption of country by country reporting were

42 CO18, translated by the author. Original quote: ““Los jévenes que trabajan en la DIAN,
ya una generacion de jévenes bien preparados que fueron a otras partes, lo entiende. [...]
Un grupo de muchachos jévenes competentes que empujan, empujan, empujan y influ-
yeny como el Congreso no entiende nada, lo meten en las normas y el Congreso de golpe
pregunta pero no espera que le respondan nada. [...] A mi un dia en el Congreso de la
Reptiblica si me pidieron hablar cinco minutos sobre ese tema. Yo lo hice muy superficial
porque yo consideraba que si lo hacfa juiciosamente era mas exigente para mi pero los
otros no iban a entender absolutamente nada. Entonces yo hablaba generalidades.”

43 Gaceta del Congreso, Proyecto de Ley Numéro 178 de 2016 Cémara por medio de la cual
se adopta una Reforma Tributaria Estructural, se fortalecen los mecanismos para la lucha
contra la evasion y la elusion fiscal, y se dictan otras disposiciones., arts. 882-890; Diario
Oficial, Ley 1819 de 2016 por medio de la cual se adopta una reforma tributaria estructu-
ral, se fortalecen los mecanismos para la lucha contra la evasion y la elusién fiscal, y se
dictan otras disposiciones.

44 CO05

45 C020, see also Rodelo Arnedo, “La Obligacién de Revelar Esquemas de Planeacién Fiscal
Agresiva o Abusiva En El Ordenamiento Colombiano”; Quifiones, “Colombia.”

46 Ranjan, “India Needs Parliamentary Supervision of Trade Pacts.”
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directly implemented as executive regulation rather than as law,# and a tax
treaty signed with Singapore was notified as being in force without ratifica-
tion by the parliament.#8 According to a tax advisor: “Anything that’s not
political or budgeting takes forever to go through the parliament and so it
it’s in the interest of efficient tax administration in Nigeria for the authori-
ties to be able to pass swift legislation to move alongside the OECD.”4?

These examples illustrate that governmental actors can find ways to
overcome institutional inertia. It should be noted that the phenomenon of
“workarounds” is not new and not limited to the Global South or to the
area of tax policies.?0 In the United States, for example, international instru-
ments are frequently ratified by executive order rather than parliamentary
approval due to the frequent occurrence of “divided governments”.5! The
FATCA Intergovernmental Agreements are a case in point.52

For the executive that means making effective policy, however, at
the risk of lawsuits by dissatisfied parties. In the case of a tax treaty, it is
unlikely that the private sector will complain since a tax treaty usually
brings a favourable tax treatment. However, public interest groups might
complain such as happened in a similar scenario in Kenya. In Kenya, the
Supreme Court sided with a public interest group which demanded the
invalidation of the ratification of a tax treaty with Mauritius which had not
properly been discussed in parliament.53 In Nigeria, a tax lawyer raised the
prospect of litigating against the Nigerian transfer pricing rules based on
the lack of parliamentary approval, since they contain certain provisions
that are stricter than provisions of the OECD transfer pricing guidelines,
such as a deduction limitation for royalty payments, and since they impose
relatively high penalties.>* One advisor said, “Strictly speaking, I think if
a taxpayer really, really wanted to take them up on the legitimacy of the
legislation, they probably would win.”5> So far, however, nothing has been
done in that regard. In sum, while parliaments (and by extension political
parties) are unlikely to have an influence on the concrete policies adopted,
they may impact the modalities through which government actors can enact
policies and can impose constraints in terms of timing.

47  NGO06

48  NGI10

49  NGO08

50 Verdier and Versteeg, “Separation of Powers, Treaty-Making, and Treaty Withdrawal: A
Global Survey.”

51  Situations in which the current executive does not have a majority in one or both cham-
bers of parliament.

52 Rather than signing tax information exchange treaties that would have required approval
by the Senate difficult to obtain, the US government chose the tool of the intergovern-
mental agreement. Christians, “Interpretation or Override? Introducing the Hybrid Tax
Agreement”; Ring, “When International Tax Agreements Fail at Home: A US Example.”

53 TaxJustice Network Africa, “Court Declares the Kenya-Mauritius DTA Unconstitutional.”

54  NGO06

55  NGO08
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Of course, the influence of politics on international tax policy mak-
ing need not only manifest itself through debates and negotiations in the
parliament but could be visible through policy changes that correspond to
changes in the political majority in power. To systematically investigate this
channel, larger samples of countries and larger time spans would need to be
looked at to investigate correlations between policies adopted and political
parties in power. However, in the countries investigated the evidence that
party politics play a large role in the approach to international tax avoidance
is scarce and is mainly limited to very general aspects of international tax
policy such as the overall strategy with respect to tax treaties. For example,
a Senegalese interviewee attributed the fact that the lead in the negotiation
of the treaty with Mauritius was confined to the investment promotion
agency to a recently elected president’s desire to shift power away from
the finance ministry in which he still feared loyalty to his predecessor.5¢ In
Colombia, interviewees reported political pressure to conclude many tax
treaties when Alvaro Uribe was president, who followed an ideology of
quickly liberalizing the economy. Several interviewees attributed the fact
that a treaty was negotiated with Spain without much preparation from the
Colombia side to this generalized pressure to negotiate quickly.5”

Nonetheless, one can suppose that apart from a few instances, bureau-
crats can implement their preferred policy relatively unencumbered by the
wider political environment.

It should be noted that these general remarks about the politicization
of international tax proposals seem already less applicable to the case of
the proposed Pillar 1 reform of the taxation of the digital economy. While
beyond the scope of this study, a few observations can be made. Pillar 1 is
arguably more restrictive on countries’ tax policy choices, since it restricts
the use of digital services taxes, even in situations where there is no tax
treaty between countries. As a reaction, the political fronts have become
clearer. In Colombia, for example, the newly elected left-wing government
had included a digital services tax in their campaign program and intro-
duced in the 2022/2023 shortly after coming into power, potentially to set a
counterpoint to the pillar 1 proposal.8

553 Intra-executive politics

While the executive can thus generally implement international tax policies
without having to preoccupy itself a lot about challenges by political parties,
the preferences within the executive are not necessarily aligned. Among the
different governmental branches of different countries, one can usually find

56  SNO1. Abdoulaye Wade succeeded Abdou Diouf in 2000 as President of Senegal, the trea-
ty with Mauritius was signed in 2002

57 CO01, CO15, CO07

58  Portafolio, “Entérese Cuales Son Los Servicios Digitales Que Pagaran Impuestos.”
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some that pursue more the objective of raising tax revenue whereas others
care more about other policy objectives such as providing a more favour-
able investment climate for (domestic or foreign) businesses or improving
diplomatic relations with other countries. These frictions and disagreements
can also occur between a ministry of finance and a tax administration, in
particular where there is a higher degree of independence of the tax admin-
istration from the ministry of finance, or within the tax administration itself.

First, there are instances of conflicts between the tax administration and
ministries of finance, where the former prefers solutions that can raise rev-
enue without too much effort and the latter may worry about a detrimental
impact on investment attraction. A Nigerian tax administration official
explained that: “From [the] tax administration we look at collection of rev-
enue from taxes, but the policymakers look beyond [that]. [...] They want
to balance collecting taxes with being able to provide a good comfort for
investors so that they bring their investment, they also need to look at ease
of doing business, what will be the effect of the proposal we are bringing to
ease of doing business and so many things they look at. So [...] we’ve had
some instances where we are able to push through some policy perspective,
[...] however there are instances where the policymakers believe that then
the proposal will hinder the flow of foreign direct investment.”5 While
the authority to sign decrees or propose bills to the parliament rests with
the ministries of finance in the countries researched, expertise is generally
more concentrated within the tax authorities (except for India, where there
is no real separation of tax authority and ministry), which give the latter
a potentially more influential position. While in Colombia, the tax policy
making function is officially exercised jointly by the ministry of finance and
the tax administration, the tax administration is most of the time mentioned
as initiator of policies.t0

In tax treaty policy, government bodies, such as foreign ministries,
presidential offices, or investment promotion agencies, can play a role
as well. Generally, these other agencies prefer signing more treaties in a
shorter time, in the hope of attracting investment or improving diplomatic
relations with other countries. For example, one former treaty negotiator
of the Colombian tax administration highlighted the necessity to educate
these other agencies about the potential negative effects on tax revenue of
tax treaties.6! Due to the greater involvement of these agencies with differ-
ent agendas, it may be more difficult for a tax administration to adopt blunt
approaches with respect to treaty shopping (concretely terminating a treaty)
than for instance with respect to transfer pricing.

Nevertheless, even within the tax administration interests and positions
are not necessarily aligned. When experienced outsiders are interviewed
about their relationship with the tax administration, they often differentiate

59  NGI13
60 See for example Velasco Kerguelen, “Colombia,” 241.
61 CO01
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between those branches that are dealing more with legal and policy issues
and those that are tasked with auditing.62 While the latter are often labelled
as having a “fiscalist” approach, companies and business associations across
all countries researched generally consider the former as good interlocu-
tors and display respect for the individuals that occupy these positions.63
The individuals occupying these higher level positions are sometimes
recruited from with the private sector (in Colombia, the director of the tax
administration from 2018-2021 was recruited from an advisory firm) and
they have generally more interactions both with the private sector (for
example through conferences) and with other governments at international
meetings.

Whether within the tax authority itself or in the ministry of finance, the
officials tasked with proposing and implementing policy can be thought
of as influential due to their expertise. However, the lower echelons can
influence the direction taken due to the fact that they are in a more direct
relation with the taxpayer and are the first level to decide which approach
to take with respect to a given case. There are often clear incentives for
them to prefer rules that are both easily applicable and that permit to collect
more revenue. On the one hand, tax inspectors are often evaluated based
on meeting certain performance targets, which are often related to revenue
collection or adjustments made in audits.®4 On the other hand, for capac-
ity reasons tax inspectors are often given a time constraint when auditing
a taxpayer (in Senegal, three to four months, according to a tax official),
which makes it challenging to apply complex rules.®

Policymakers need to take this into account or accept that there may
be a disconnect between policy that is legislated and its application in
practice, when they implement solutions that are more “finely delineating”
like, but tax auditors apply them in a “blunt” way. Beyond their position as
the first instance that applies a policy, tax auditors may also directly influ-
ence the policymaking process. In Senegal, one tax administration official
highlighted that the initiative to terminate the treaty with Mauritius came
originally from tax inspectors which were involved in many disputes with
companies that had established intermediary companies. “So this is the
effort of the control services that bring to light difficulties, that push people
to legislate, to denounce. This came from below.”66 Moreover, the Syndicate

62 In India, the Central Board for Direct Taxes directly overseas the activities of the tax
administration while being an integral part of the Ministry of Finance. In Colombia, the
Oficina de Asuntos Internacionales of the tax administration; in Senegal, la Direction de
la Législation; in Nigeria, the ... of the Federal Inland Revenue Service, are those offices
that are more concerned with policy issues.

63 SN11, CO10

64 IN17

65  SN09

66  SNI15, translated by the author. Original quote: « Donc ¢a c’est I'effort des services de
contréle qui mettent en lumiére en fait des difficultés, qui poussent les gens a légiférer, a
dénoncer. Ca, c’est venu d’en bas. »
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of Revenue Officers, a trade union representing Senegalese tax inspectors,
publicly criticized tax policies that might have a revenue reducing effect,
such as the ratification of a double tax treaty with Luxembourg,¢” or the
granting of tax benefits or amnesties to companies by the higher levels of
the tax administration.®8 In India, as well, tax inspectors were at the origin
of the legal battle against the policy to tolerate treaty shopping (see section
0).69

The higher and more political levels of the tax administration are usu-
ally aware of these challenges but are wary of possible detrimental effects
on investment, and hence may adopt a mediating role between the audit
functions and other agencies (including ministries of finance).

554 Thejudiciary

While the judiciary does not make tax policy itself, its interpretations and
its general importance in the tax system can have an important impact on
a country’s policy approach. In the EU, the role of the European Court of
Justice in putting a brake on EU Member States” anti-avoidance legislation
(basically preventing them from adopting any type of blunter measure) is
well documented.”0

In general, the development of the domestic judicial system conditions
the discretion that the tax administration can apply. This, however, varies
widely across countries. Where taxpayers can easily access the courts and
the latter have no issue with ruling in favour of the taxpayers, there should
be a greater pressure on policymakers to adapt rules more to the circum-
stances of the countries needs and the capacity of the tax administrators. In
the absence of a reliable judiciary system, tax administrators can more easily
apply rules in a “blunter” fashion, regardless of their exact formulation by
policymakers.

Ease of access depends largely on the capacity of the judicial system
to handle tax cases, the existence of specialized tax benches or tax judges,
the (perceived) independence of the judiciary from the government, and
the rules governing access. Among access rules, it is particularly relevant
whether taxpayers need to deposit the sum or part of the sum under dis-
pute before accessing the system. Specialized tax courts or tax benches are
becoming more widespread. Among the countries researched, India and
Nigeria have specialized lower tier tax tribunals, but Colombia and Senegal
do not.

67  Pouye, “«Relation Fiscale» Avec Le Grand-Duché de Luxembourg, Une Liaison Dange-
reuse !”

68  Willane, “Elimane Pouye et Cie Dénoncent Un «pillage” Des Ressources Publiques.”

69 Kotha, “The Mauritius Route: The Indian Response.”

70 Lenaerts, “The Concept of “Abuse of Law’in the Case Law of the European Court of Jus-
tice on Direct Taxation.”
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5.5.5 Do business preferences make a difference?

To analyze the preferences of taxpayers that are directly affected by a rule
change, I start from the premise that for businesses, tax is a cost.”! Firms
operate on a profit basis. Since the main components of profit are revenue
and costs, firms want to minimize costs. Therefore, business should be in
favour of lower taxes and against a higher administrative burden associ-
ated with complying with the tax.”> Although Rixen and Unger argue that
businesses may favour higher taxes since they expect benefits in the form
of public goods paid by taxes,”3 this is less likely in the context of emerging
and developing economies, where private actors often perceive corruption
and consider that funds are less well spent in the hands of the govern-
ment than in the hands of private actors. Therefore, businesses’” preferred
response to international tax avoidance should be “giving up” and remov-
ing incentives to engage in avoidance by lowering the tax burden. Indeed,
interviewees from businesses have generally expressed such preferences.
An interviewee working at a foreign MNE’s Colombian affiliate said with
regard to the Colombian tax rate: “When you compare that tax rate with
Europe or other places, you know that you pay taxes, but those taxes are
paid, they are invested, they are properly used. But in Colombia there has
been a lot of corruption [...] and many people say: why am I going to pay
taxes if they are going to steal it?”74

Taxpayers may be supportive towards harmonization-based solutions,”®
but given the difficulty of achieving international agreement, they are
unlikely to push governments to work towards harmonization. Somewhat
open is whether taxpayers may prefer blunt responses over finely delineat-
ing responses, since the former may sometimes come with less administra-
tive costs and more certainty.

Although submissions by businesses often emphasize that tax certainty
is more important than the level of tax and often express dissatisfaction with
the complexity introduced by anti-avoidance rules, there are indications
that these remarks should be qualified. With regard to the Indian transfer
pricing safe harbour provision, a tax advisor commented that “we used to
have that issue in transfer pricing a few years back where they brought in
[...] safe harbour provision and the first reaction from everyone was that
your safe harbour is so high that it’s of no use.””¢ This suggests that the
price companies are willing to pay for certainty may be limited. Those

71 Anesaetal., “The Legitimation of Corporate Tax Minimization.”

72 Elschner, Hardeck, and Max, “Lobbying on the BEPS Project? Assessing the Influence of
Different Interest Groups,” 2017, 13.

73 Rixen and Unger, “Taxation: A Regulatory Multilevel Governance Perspective,” 11.

74 CO31

75  Weiner, “Practical Aspects of Implementing Formulary Apportionment in the European
Union,” 630.

76 IN17
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taxpayers affected by blunter responses are likely to be in favour of a fine
separation of avoidant and non-avoidant situations, both in circumstances
where blunter responses are already in place or likely to be put in place in
the future. Blunt responses should therefore rank lowest among the prefer-
ences of taxpayers, as they likely increase the tax burden.

Whether businesses prefer no response against tax avoidance at all or a
finely delineating response is more difficult to predict. Since international
tax avoidance is about cross-border investment, there is a potential for
diverging interests between MNEs and local businesses, between different
sectors, and between big and small business, and finally between businesses
with a propensity to take tax risks and more conservative businesses. The
OECD motivated the BEPS Project with reference to restoring injustices
between different types of businesses, stating that MNEs “have access to
sophisticated tax expertise, may profit from BEPS opportunities and there-
fore have unintended competitive advantages compared with enterprises
that operate mostly at the domestic level”.”7 One could therefore suppose
that domestic businesses would favour the introduction of anti-avoidance
rules and MNEs not. However, in the countries studied, bigger companies
and their advisors frequently mention that those big firms that have higher
compliance standards than domestic companies and are often scrutinized
more intensively than those firms that do not comply.”8 Empirical studies
seem to confirm that the number of avoidant companies usually represents
a small percentage of the universe of companies (although the latter may
have a large footprint in terms of economic activities).” This could explain
why the introduction of country-by-country reporting was mostly wel-
comed by MNEs. Although one could generally expect that the introduc-
tion of CbCRs increase the compliance burden — provided the reports are
used by tax auditors — this would increase the tax burden that companies
may face in a country, due to reduced possibilities to manipulate transfer
prices, the move to more risk-based audits that the additional informa-
tion could facilitate seems to override these concerns. One tax director of
an MNE operating in Nigeria said that with respect to the introduction of
the three-tiered transfer pricing documentation: “So at least it provided
a lot of information. And then once you have more information, then the
discussion is more measured and also more informative. And yes, at times
are they happy with the agreement? No, but at least it lowered down the
aggression.”80

77  OECD, Addressing Base Erosion and Profit Shifting, 50.

78  CO28,IN18

79 Wier, “Tax-Motivated Transfer Mispricing in South Africa: Direct Evidence Using Trans-
action Data.”

80  NGO03
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Another aspect is that individuals representing firms on tax matters
may sometimes not have strong interests against a higher compliance
burden since the latter may grant them higher prestige within the firm.8!
One tax director of the local subsidiary of an MNE in Colombia mentioned
that after BEPS issues gained more public coverage, tax issues figured more
often on the agenda of the board.82 In addition, most directors of tax depart-
ments that I spoke too had worked in the advisory sector before joining a
firm, which could make their preference align more with this sector than
with the firm.83

In sum, businesses that are out of the scope of anti-avoidance responses
of the finely delineating type may even derive benefits if avoidant com-
petitors are caught by the measures or if at least focus of audits would be
redirected to other firms.

Businesses often trust that anti-avoidance rules suggested by the OECD
rules are able to deliver this. For example, a representative of a Colombian
business association said that: “we have always sought that tax regulations
be general, be as little rare, exotic and creative as possible, [...] that they
comply with OECD standards, especially since we are part of the OECD.
And above all, with regulations such as the CFC, there was a big problem
before the [last] tax reform. We sought this change precisely by bringing as
example into the debate what was happening at the international level.”84

A Senegalese policymaker commented with respect to the involvement
of business in establishing transfer pricing regulations that “They didn’t
write with us, but we made them aware of it, we held meetings with them,
and they understood that these were standards, so it wasn’t something
complicated.”8> The evidence thus suggests that for most businesses, the
finely delineating type can be seen as lowest common denominator.

But do businesses’ preferences actually matter? Castafieda argued that
in tax policy issues business interest groups usually lobby “reactively”,
while policymakers are first movers.8¢ With respect to international tax

81  Radcliffe et al., “Professional Repositioning during Times of Institutional Change: The
Case of Tax Practitioners and Changing Moral Boundaries.”

82  CO32
83 It should be noted that I do not have evidence on how widespread this practice is among
MNEs

84  COI10, translation by the author. Original quote: “Nosotros siempre hemos buscado que
las normativas tributarias sean generales, sean lo menos raras, exéticas y creativas posi-
bles [...] que [...] cumplan con los estaindares OCDE, sobre todo ya que somos parte de la
OCDE. Y sobre todo esas normativas como por ejemplo lo del CFC, habia un gran prob-
lema antes de la ley de financiamiento. Ese cambio lo buscamos precisamente trayendo
por ejemplo lo que pasaba a nivel internacional.” In contrast to OECD recommendations,
the Colombian rules did not contain an exemption from the rules if the controlled entity
is located in a jurisdiction with a similar tax rate. CO16

85  SN16. Original quote: « Sur les prix de transfert par exemple, ils n’ont pas écrit avec nous,
mais on les a sensibilisés, on a fait des réunions avec euyx, ils ont compris que c¢’était des
standards, donc ce n’était pas quelque chose de compliqué. »

86 Castafieda, “Business Interest Groups and Tax Policy,” 389.
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issues at the domestic stage, the evidence seems to confirm this (at the inter-
national stage, business associations such as the International Chamber of
Commerce or Business At OECD have proactively lobbied the OECD and
member governments to advance arbitration in tax matters).8”

First, tax policy plans are not always openly discussed. One tax advisor
for example observed that MLI choices in Colombia were “managed like a
state secret”.88 Sometimes policy changes are announced only shortly before
they are voted in parliament so that there is limited time for businesses to
react to a policy proposal. An interviewee from a multinational company
said that the Nigerian tax community “had been taken by surprise” when
the Nigerian government announced the repeal of an exemption from
capital gains tax for sales of shares in the 2022 Finance Act, and that taking
into account the amount of amendments proposed in the same Finance Act,
there was not sufficient time to react.8? Only after the change had already
taken place, critical points of view were expressed in articles written by tax
advisors.?0

Even when business is consulted, the instances where they are able
to significantly influence legislation are not frequent. A tax manager of a
Nigerian MNE said that: “So most times they give opportunity for industry
players to make some contributions. But maybe 7 in 10 of the cases are
challenged unsuccessful, and maybe three are successful. So in the inter-
national space, I am unable to remember one in which industry has been
able to successfully influence government or take a stand that would be less
anti-business.”1

In Senegal, business seems to be consulted more often before laws
are passed (with respect to a larger reform of the tax code in 2012, some
interviewees even said that it was co-authored by the private sector)?? and
there are some examples where business could make a difference (e.g., VAT
exemption instead of reimbursement for exporting companies). But with
regard to international tax matters, there is no clear evidence that businesses
have been able to influence any policy choices.

In India, interviewees often describe a relationship of deference. They
do not take the fact that government would consult with businesses in the
policymaking process for granted as, in the words of one the interviewees,
policymakers could also say “I am a government, I can make law”.93 A
Nigerian advisor answered the question on whether there was any resis-
tance when the Nigerian government proposed the introduction of the

87  Hearson and Tucker, ““An Unacceptable Surrender of Fiscal Sovereignty’: The Neoliberal
Turn to International Tax Arbitration,” 12.

88  CO30

89  NGO01

90  Filani and Umoh, “Capital Gains Tax On Disposal Of Shares: Possible Consequences
On Foreign Direct Investments In Nigeria.”

91  NGO1

92 SN16

93 IN22
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Significant Economic Presence regulation that private sector representatives
had opposed the proposal but that “the debate was more of an intellectual
debate. Not that anybody is stopping the Nigerian government from
taxing.”94

Finally, influencing international tax policy may not always be worth-
while for businesses when they have more effective means to gain favour-
able economic outcomes at their disposal. Several interviewees reported
that businesses concentrate lobbying more on direct tax incentives or
around procedural issues that may have an important incidence on cash
flows.? These may have more important consequences on their tax burden
than international tax rules such as those included in the BEPS Project.

In addition, businesses may be able to influence their tax burden
through direct political influence. One former tax inspector of the Senega-
lese administration spoke with respect to a transfer pricing audit in the
mining sector that he was involved in, that “The file has remained all over
the place, because it poses political problems as well. When a company has
such a large footprint [...] they are ready to fight. [...] It is above all a politi-
cal problem. That is to say, they are big multinationals. If the administration
attacks them, they put means to curb the administration. And our rulers are
not strong enough to maintain the position of the administration.” This
issue is likely to be more urgent in smaller than in larger countries. Accord-
ing to the same Senegalese interviewee, large companies would often be
able to speak to the President directly to ensure a favorable resolution of
such disputes.?” The issue might be smaller as well in countries where the
statutes of the tax administration grant it more autonomy.”®

In sum, businesses are likely to prefer a more laissez-faire approach
to international tax avoidance, i.e., “giving up” or a finely delineating
approach. However, in the context of developing economies this does not
necessarily mean that they will invest a lot of effort in influencing policy in
that regard.

94  NGI1

95  NG33304, CO36

96  SNO7, translated by the author. Original quote : « Le dossier est resté un peu partout,
parce que ca pose des problemes politiques aussi. Quand une entreprise a un magot aussi
important [...] ils sont préts a se battre. [...] Je pense qu'il y a des problémes techniques
qui se posent dans nos pays, a trouver de bons comparables, a connaitre les transactions
de fagon approfondie, [...] ca c’est d’abord technique. C’est vrai, ca existe. Mais c’est sur-
tout un probleme politique. C’est-a-dire que c’est des grosses multinationales. Si 1’admi-
nistration les attaque, ils mettent des moyens pour freiner I’administration. Et nos gou-
vernants ne sont pas solides pour maintenir la position de I’administration. »

97  SN07

98  Senegal is not one of them, but several African countries have set-up “semi-autonomous”
revenue agencies over the last decades. See Dom, “Semi-Autonomous Revenue Authori-
ties in Sub-Saharan Africa: Silver Bullet or White Elephant.”
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5.5.6 Taxadvisors: National interest vs. clients” interests?

Given the depth of technical understanding required to formulate ideas on
international tax policy, previous research has emphasized the influential
position of experts,?® which in the countries studied are in a majority
working as tax advisors or academics. In the countries studies, tax advisors
are indeed often associated in tax reform projects, for example in the 2012
reform in Senegal, 100 in the initial drafting of the Nigerian transfer pricing
regulations, 101 or in the Colombian expert committee that advised the 2016
tax reform.102 However, stating that experts wield influence does not allow
for a direct prediction of what turn policy would take.

Empirical studies, such as Anesa et al.’s on tax professionals in Aus-
tralia emphasize the close ideological relationship between advisors and
their clients, meaning that both groups tend to favour similar policies.103
In contrast, not having direct financial interests in a lower tax burden for
businesses, one might suppose that lawyers and advisors adopt a mediat-
ing role between interests of different sub-groups when it comes to inter-
national tax policymaking, as advanced by Elschner and colleagues.1%4 An
often discussed cliché is that more complexity of tax rules or simply the
introduction of new types of tax rules (no matter the content) and reporting
requirements (such as those of BEPS Action 13) may be good for the busi-
ness of tax advisory firms, since this may lead to more business in terms of
planning or litigation.1%5 Indeed, several interviewees expressed this idea,
usually adding, though, that they would prefer better policies rather than
pieces of legislation that are difficult to comply with.106

Nevertheless, tax advisors often express a preference for rules that
follow the finely delineating approach, either because previous practice
was perceived to be more uncertain or there is an expectation that it might
become less certain in the future. The introduction of the Nigerian transfer
pricing regulations in 2012 seemed to be in part driven by the advisory sec-
tor’s preference for more certainty and in part by comparison with peer
countries. One Nigerian advisor explained that even though in his opinion,

99 Christensen, “Elite Professionals in Transnational Tax Governance”; Picciotto, “Technoc-
racy in the Era of Twitter: Between Intergovernmentalism and Supranational Technocrat-
ic Politics in Global Tax Governance”; Seabrooke and Wigan, “Powering Ideas through
Expertise: Professionals in Global Tax Battles”; Brugger and Engebretsen, “Defenders of
the Status Quo: Making Sense of the International Discourse on Transfer Pricing Method-

ologies.”
100 SN11,SN16
101 NGO3
102 CO18

103  Anesa et al., “The Legitimation of Corporate Tax Minimization.”

104  Elschner, Hardeck, and Max, “Lobbying on the BEPS Project? Assessing the Influence of
Different Interest Groups,” 2017.

105  Christensen and Seabrooke, “The Big 4 Under Pressure: Scanning Work in Transnational
Fields,” 20; Ormefio-Pérez and Oats, “Implementing Problematic Tax Regulation.”

106 CO27
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the tax administration was gaining more tools to question tax planning
through the implementation of country by country reporting and transfer
pricing rules, it was “a very good thing that Nigeria is able to implement
the OECD rules. I mean, if you ask me, I somewhat like it because it’s a
development over where we were before, because when we were using
general anti avoidance rule you know that’s a rule of thumb.”107

A quote from Colombia can illustrate that, as well. With respect to the
introduction of the PPT into tax treaties, a Colombian tax advisor said “I
think it would be positive because [...] the rule is for everyone and surely
there would be similar or similar lines of interpretation in the different juris-
dictions that would mean that one would not think differently from us.”108
This means that often, advisors express views that resonate with business
interests, but interpret the introduction of anti-avoidance rules modeled on
the OECD approach as favorable to business.

But in practice, in all countries studied, almost the whole spectrum of
tax policy ideas was put forward by different experts. I spoke with several
advisors who expressed sharp criticism on tax avoidance practices by MNEs
or laws and regulations that are perceived to be too lenient. For example,
when I prompted one Senegalese tax advisor on whether in his opinion
the tax administration would abuse clauses that granted it discretion, he
answered that this happened at times but that most of all, companies were
engaging in abuse. He considered this as an insult towards the advisors.1%
An Indian advisor highlighted that he considered penalties for failure to
comply with the submission of a master file as too low.110

It is therefore important to emphasize that the group of advisors is not
homogeneous in any of the countries. However, they should not be seen
as a force that would hinder the implementation of anti-avoidance rules
proposed by the OECD.

An instance of resistance happened only with respect to tax rules that
directly affect advisors: In Colombia, the project to introduce mandatory
disclosure rules was halted presumably because of pressure from tax advi-
sors: The Colombian tax law institute (ICDT) argued in a letter submitted to
Congress that the norms, even though in principle compatible with the BEPS
Action 12 report would be too broad since even tax benefits that are poten-
tially and not necessarily realized would give rise to a reporting obligation.111

In sum, experts are influential stakeholders when it comes to interna-
tional tax policy but are unlikely to have a uniform opinion which means
that their involvement is unlikely to be decisive for the path taken.

107 NGI14

108  CO14, translated by the author. Original: “Yo creo que seria positivo porque [...] la regla
es para todos y seguramente habria unas lineas de interpretacién parecidas o similares en
las diferentes jurisdicciones que harfan que uno no pensara diferente a nosotros.”

109 SN12

110 IN14

111 Ruiz, “Carta de Comentarios Del Instituto Colombiano de Derecho Tributario (ICDT) al
Proyecto de Ley Niimero 178 de 2016 Camara.”
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5.5.7  Civil society organizations

Civil society groups have become a relevant actor at the international stage
of tax policy making over the last two decades. Some of them are organiza-
tions with a long history in advocacy (such as Oxfam or ActionAid) that
have included international taxation in their range of topics.!12 In addition,
a number of groups such as the Tax Justice Network formed specifically to
deal with issues of tax evasion and international tax avoidance.!13

Most groups advocate for more progressive tax systems, and relate
international tax issues to issues of progressivity, inequality, and unfairness
to weaker societal groups in general.114 The influence of civil society groups
in the creation phase of the BEPS project has been widely acknowledged.15
On the one hand, they worked together with journalists to create political
salience and propel responses by policymakers.116 On the other hand, they
championed specific policy proposals such as public country-by-country
reporting or replacing the arm’s-length-principle with a formulary appor-
tionment system at the global level. However, while they have participated
in the technical work at the international level through participating in the
OECD'’s public consultations, a study attributes them less influence than
other interest groups on how legislative solutions are formulated precise-
1y.117 Moreover, while the influence of civil society groups in domestic
policy processes concerning international tax is well documented in some
Western countries,118 this cannot be taken for granted in other countries.
As illustrated well by Cascant-Sempere’s case study on ActionAid’s tax
work in Nigeria, civil society activism on taxation is no new phenomenon
in developing countries, but it has usually focused on issues with a direct
impact on individuals or small businesses, such as consumption taxes or
administrative issues around the taxation of small businesses (see for
example the widespread protests in Colombia in 2021 against a proposed
increase of VAT on basic products).11?

112 The 2000 Oxfam report on tax havens was one of the first important interventions.
Oxfam, Tax Havens: Releasing the Hidden Billions for Poverty Eradication.

113 Dallyn, “An Examination of the Political Salience of Corporate Tax Avoidance: A Case
Study of the Tax Justice Network,” 2017; Christians, “Tax Activists and the Global Move-
ment for Development through Transparency,” 2013.

114  Christians, “Tax Activists and the Global Movement for Development through Transpar-
ency,” 2013, 293.

115  Christians, “Tax Activists and the Global Movement for Development through Transpar-
ency,” 2013.

116  Dallyn, “An Examination of the Political Salience of Corporate Tax Avoidance: A Case
Study of the Tax Justice Network,” 2017.

117 Elschner, Hardeck, and Max, “Lobbying on the BEPS Project? Assessing the Influence of
Different Interest Groups,” 2017.

118  Anesa et al., “The Legitimation of Corporate Tax Minimization”; Dallyn, “An Examina-
tion of the Political Salience of Corporate Tax Avoidance: A Case Study of the Tax Jus-
tice Network,” 2017; Vaughan, “Talking about Tax: The Discursive Distance between 38
Degrees and GetUp.”

119  Cascant-Sempere, “Grounding ActionAid’s Tax Justice Campaigns in Nigeria.”
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However, many international NGOs such as Oxfam, ActionAid or
Transparency International have been present in developing countries for a
long time. Therefore, when these started to work on international tax at the
international level, they developed strategies to integrate tax advocacy in
developing countries as well.

To what degree and in which way they have engaged with the interna-
tional tax agenda in developing countries or with the implementation of
the BEPS Project in particular varies.120 In India, one organization works
on tax and international tax topics, the Center for Budget and Government
Accountability (CBGA). CBGA has put forward concrete policy demands
concerning the BEPS implementation process, asking the government to
reduce the threshold under CbCR reporting.12l CBGA also wrote a research
paper quantifying revenue lost through tax treaties with Mauritius, which
however was published after the treaty was amended.122

Another way of intervening in international taxation is by making
publicity around cases of alleged tax avoidance by MNEs, asking the tax
administration to be intransigent, such as in the Barrick Gold case in Sen-
egal. In this case, a the Senegalese tax authority’s had claimed capital gains
taxes for the sale of a gold mine, whereupon the company challenged the
decision under an investment treaty.123 A representative of Forum Civil, the
Senegalese branch of Transparency International, support for the tax admin-
istration’s action, arguing that “It would be one too many betrayals, [...] if
the Government ventured to accept crumbs by sacrificing the interests of
the people, owners of natural resources”.12¢ However, when asked about
the impact of civil society organizations, a Senegalese government official
said that “They don’t really influence the debate in terms of the evolution
of the legislation, because we are in advance. They follow these questions in
an episodic way. So it is not very structured”.12> Also, there is no evidence
that civil society organizations are able to mobilize the broader population
on the subject of international tax avoidance. A reason could be that since
due to the large informal sectors, a significant part of the population does
not pay income taxes, making it more difficult to argue that MNEs avoid
taxes while the normal citizen pays.

120  In addition, the (international) Tax Justice Network’s Corporate Tax Haven Index could
be considered as attempt to influence international tax policies at the domestic level
through benchmarking. However, most developing countries are not part of the exercise
(none of the countries researched). See https://cthi.taxjustice.net/en/

121 INO8

122 Jaiswal, “Foreign Direct Investment in India and Role of Tax Havens.”

123 Financial Post, “Barrick Refers Senegalese Tax Dispute to Arbitration.”

124  Faye, “408,6 Milliards FCFA Gagnés Par Barrick Gold: Birahime Seck Exige Du Gouver-
nement Que La Société Paie Les 120 Milliards Taxes Dus a La DGID.”

125 SN16, translated by the author. Original quote: « Mais je pense que fondamentalement,
s’ils en parlent, c’est plus pour des tribunes quoi, mais pas plus. IIs n’influent pas sur le
débat réellement en termes d’évolution de la législation, parce qu’on est méme en avance,
ils suivent des questions-la de manieére épisodique. Donc ce n’est pas tres structuré.»
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In Nigeria, ActionAid engaged in more technical work by commission-
ing a paper from a tax expert. In 2012, Nigeria signed a treaty with Mau-
ritius, which as of 2022 awaits ratification. After the signature ActionAid
commissioned a research paper from a prominent Nigerian tax lawyer
(Taiwo Oyedele), which recommended the government not to ratify the
treaty out of concerns for treaty shopping.126

In Colombia, there is a very active coalition of academics and civil soci-
ety organizations that engages on tax topics. However, these groups have
rather identified the issue of tax incentives as well as the transparency of the
tax administration as main topics of engagement.127

There is more evidence of collaboration between government and local
civil society groups for influencing international debates. An Indian civil
society group’s representative mentioned that the group’s strategy was to
meet with officials of the Indian government before international meetings,
and ask the official to bring these policy ideas forward at the international
level.128 Vice versa, the Senegalese government has worked together with
Oxfam Senegal so that, through its international network, the NGO could
amplify the voice of Senegal and other developing countries at the interna-
tional level. 129

In sum, while local civil society organizations may contribute in raising
the salience of international tax avoidance at the national level, their influ-
ence on concrete policy outcomes is likely to be low, a finding which echoes
Cassandra Vet’s assessment with respect to civil society’s contribution in the
adoption of transfer pricing rules in East Africa.130

5.5.8 The OECD

International organizations can exercise power through socialization,
authority or through more direct incentives such as membership condition-
ality.131 The OECD being the place where standards are set, it should have
an interest in that these are implemented in practice. Of course, the OECD is
both a forum where national representatives of the organization’s member
countries meet and an organization on its own (the Secretariat). National
representatives of the member countries mainly exercise influence by

126  Oyedele, “Review of Mauritius-Nigeria Double Taxation Treaty”; ION News, “ActionAid
Warns Nigeria That Mauritius Tax Treaty Could "Hurt” Economy.”

127 CO04,CO13

128  INO8

129 SN16

130  Vet, “Diffusion of OECD Transfer Pricing Regulations in Eastern Africa.”

131  Goodman and Jinks, Socializing States: Promoting Human Rights through International Law;
Davis, “More than Just a Rich Country Club: Membership Conditionality and Institu-
tional Reform in the OECD”; Kelley, “International Actors on the Domestic Scene: Mem-
bership Conditionality and Socialization by International Institutions.”
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endorsing policies as international standards and by participating in peer
review processes. The Secretariat however may undertake separate actions
to enhance the uptake of the standard it endorses.

For example, the “multidimensional examination” on Senegal pub-
lished by the OECD in 2017 criticizes the restrictions on interest in place in
Senegal as stricter than “usually in place” and recommended the adoption
of the approach set out in BEPS Action 4,132 and recommended that Senegal
adopts OECD transfer pricing principles for better protection of the tax base
but also for more certainty and attractiveness for investors.133 As explained
in section 6.3.4, Senegal seems to have followed the recommendation.

Another avenue of influence could be through technical assistance.
Funds and trainers come mainly from OECD countries, either directly
through the programs of OECD or other international institutions or
bilaterally from OECD countries’ technical assistance agencies.134 Hearson
describes that in the past participation at capacity building meetings at the
OECD has driven interest in signing tax treaties in Zambia.l3> However,
the amount of direct contacts between government officials and the OECD
secretariate does not appear to be decisive. In her study on the introduction
of transfer pricing laws in East African countries, Vet finds that networks
effects (the fact that many countries have previously introduced OECD-
based transfer pricing rules) are a better explanation for their adoption than
direct intervention by the OECD.136

In addition, the OECD as institution does not have a monopoly in tech-
nical assistance. Much assistance is done by the IMF or the TIWB program
which is run by the OECD in association with UNDP, and these programs
do not necessarily endorse the approaches suggested by the OECD. In
Senegal, for example, interviewees from the tax administration had par-
ticipated in a technical assistance workshop by the IMF that focussed on
the “Sixth Method” in transfer pricing, which could be seen as a blunter
approach than the CUP method (see section 6.2.1).137

As already mentioned in the preceding sections, many stakeholders
express trust in the expertise of the OECD. But the perception that not all of
its outcomes may be suited for the countries is widespread. A Colombian
tax professional who was part of the expert committee which made recom-
mendations for Colombia’s 2016 tax reform said with respect to the question
whether the outcome of the BEPS Project should be implemented that “the
truth is that there was no debate here, but if there had been any debate,
the three or four people there would have said that this is the right thing

132 OECD, Examen Multidimensionnel Du Sénégal, 105.

133 OECD, 106.

134  For an overview of technical assistance projects, see the International Tax Compact’s
database: https:/ /www.taxcompact.net/ projects

135 Hearson, Imposing Standards, 126-27.

136  Vet, “Diffusion of OECD Transfer Pricing Regulations in Eastern Africa.”
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to do. That is what is necessary in today’s world. This is a commitment
that already exists in the international community. Of course, it has to be
done carefully. I myself remember that I said something along these lines,
because I myself did not know and I still do not know where we are going.
Because I'm not sure that everything has to be done. And I'm not sure at
what speed.”138

A Senegalese tax expert said that “Now, it’s true that on a technical
level, it’s good to know what the OECD thinks. All these theories. It's good,
but it’s not for us. And so we are not going to close our eyes to apply. [...]
I know that the tax administration participates in the OECD, but doesn’t
believe in it too much. We as advisors can be inspired to tell them on the
international level this is what they are doing, but they will tell you that we
are not on the international level.”13

The Colombian case is special since Colombia officially became an
OECD accession candidate in 2013 and officially joined the organisation
in 2020. Its status as accession candidate permitted Colombia to actively
participate in the Working Group of the Committee on Fiscal Affairs that
elaborated the BEPS reports. However, when a country intends to join the
OECD, a roadmap with conditions for accessions is determined, in which
various thematic bodies of the OECD make demands with regards to
policies.140 With regards to international taxation, the Committee on Fiscal
Affairs demanded from Colombia that it complies with the key substantive
conditions underlying the OECD Model Tax Convention; that it adheres to
the OECD’s Transfer Pricing Guidelines and that it commits “to address
base erosion and profit shifting in accordance with the OECD’s work in this
area.”141 While these demands are relatively unspecific, in the perception
of many interviewees, this played a role in the speed and extent in which
Colombia tried to comply with the BEPS standards.142 One interviewee
for example attributed the fact that Colombia chose to be peer reviewed

138  CO18, translated by the author. Original quote: “La verdad es que aca no hubo un debate
acd, pero, si hubiera habido algo de debate, las tres personas o cuatro aca hubiéramos
dicho eso es lo que hay que hacer. Eso es lo que se impone en el mundo de hoy. Ese es
un compromiso que existe ya en la comunidad internacional. Claro, hay que hacerlo con
cuidado. Yo mismo recuerdo que yo dije algo en estas lineas, porque yo mismo no sabia
y todavia no sé en qué vamos. Porque no estoy seguro de que haya que hacer todo. Y no
estoy seguro de a qué velocidad.”

139 SNO7, translated by the author. Original quote: “Maintenant, c’est vrai que sur le plan
technique, c’est bien de savoir ce que pense I'OCDE. Toutes ces théories-la. C’est bien,
mais ce n’est pas fait pour nous. Et donc on ne va pas fermer les yeux pour appliquer. [...]
Je sais que 'administration fiscale participe a 1'OCDE, mais n’y crois pas trop. Nous, en
tant qu’expert, on peut s’inspirer pour leur dire sur le plan international voila ce qu’ils
font et ils vont te dire qu’on n’est pas sur le plan international. »

140  Davis, “More than Just a Rich Country Club: Membership Conditionality and Institu-
tional Reform in the OECD.”

141  OECD, “Roadmap for the Accession of Colombia to the OECD Convention (Adopted by
Council at Its 1285th Session on 19 September 2013),” 12.

142 CO05
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not only with respect to the Action 14 minimum standards, but also the
Action 14 best practices, to a desire to show a high commitment to the BEPS
Project.143

In sum, it is likely that more interactions with the OECD (both current
and historical) may lead to closer alignment with the standards promul-
gated by the organization.

5.6 PRELIMINARY CONCLUSIONS

At this point of the discussion, it is pertinent to summarize what has
been advanced so far and how it relates to the overall research question,
namely how the BEPS Project impacts policy “on the ground” and how
we can explain different levels of impact. In order to elucidate these ques-
tions, I took several steps back in the last chapters. I first discussed what
approaches countries can generally take towards the issue of international
tax avoidance from the defensive perspective, i.e., when they potentially
are in the position of losing revenue. I distinguished several dimensions on
which these policies can vary and identified five main types of approaches.
Then I analysed what approach the norms embedded in the BEPS Proj-
ect and the Project’s general ideas represent among these ideal-typical
approaches.

In this chapter I focussed on the different factors that are likely to con-
dition the approach that a country takes with respect to the issue. In the
latter part, I discussed what the preferences of different stakeholders are,
and to what extent they are likely to actually exercise influence on policy.
At the centre is the struggle between different sectors of the government
as to whether easy revenue collection or attractiveness for investors should
be privileged. Whereas tax administrators, and in particular those that are
involved in auditing, prefer blunter approach to tax avoidance that allow
them to levy revenues without fact intensive analyses, those tasked with
economic policymaking in a broader sense prefer to give up on taxing
corporations or at least limit the impact of anti-avoidance rules through
requirements for finely delineating analyses. Diplomats, ministries of for-
eign affairs, or presidential offices may affect the policy choice, as well, as
they may want to acquiesce to the preferences of an international organiza-
tion (such as the OECD) or a partner country to establish closer relations
with the organization or the country.

Among extra-governmental actors, civil society organizations are likely
to support the former, while businesses and advisory are more likely to
support the latter. Whether these organizations are influential in actual
policy decisions is however questionable: Civil society organizations may
lack technical capacity to effectively engage with concrete proposals and

143  CO39
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may more play a role of diffusely raising the salience of doing “something”
about the issue. For businesses, the stakes may be lower than with respect
to other aspects of tax policy. For advisory, there is likely to be a great deal
of heterogeneity with respect to the preferred policy direction, and there
are no direct stakes in most policies either (with the exception of rules that
directly target advisors). Therefore, it is hard to predict a common stance of
the tax advisory sector on the BEPS Project.

Higher level tax administrators or officials at ministries of finance, who
are tasked with proposing and implementing policies, have to navigate
these conflicting interests, within the boundaries imposed by more struc-
tural factors: Capacity, short-term revenue needs, as well as market power
constrain the number of available policy choices, albeit not in a determinis-
tic way.

How can knowledge on general preferences for policy directions be
translated into predictions about the way the BEPS Project may be taken
up? Here interactions of preferences with the other variables discussed
becomes important. First among them, the status-quo ante: it is likely that
the position that stakeholders of the same group will take on the BEPS Proj-
ect will not to be uniform across countries (or even within one country) but
depend on whether previous rules are perceived to be weaker or stronger
(blunter). As I will further lay out in the following chapters, one should
not lightly assume that countries have always been less well protected from
international tax avoidance in the past. On the contrary, rules of a “blunter”
character could have been in place, which means that directly affected
actors such as MNEs may prefer the BEPS Project’s approach over the past
approach.

In addition, the extent of a particular international tax avoidance issue
will affect the pressures to adopt a deviating solution. Where the phe-
nomenon is not important, it is likely that the country does not adopt any
change or adopts the international standard per default. However, where it
is important, stakeholders interested in raising more revenue may push for
“blunter” solutions or those in favour of attracting investment may try to
oppose the implementation of a particular item from the BEPS project. As
laid out in chapter 4, among the different elements of the BEPS project, some
reinforce the finely delineating logic of addressing tax avoidance whereas
others are “blunter” than previous standards endorsed by the OECD. Pref-
erences with respect to the BEPS Project may therefore vary from item to
item. However, it is important to recall that next to its concrete technical
content, the BEPS Project could be understood as carrying the general mes-
sage that some action against international tax avoidance should be taken.
In the absence of an extensive technical discussion, policymakers interested
in applying blunter solutions can attempt to build upon this diffuse mes-
sage to advance their preferences.

Other aspects that are likely to influence the response are market power,
as well as administrative capacity. Market power will likely facilitate deviat-
ing from an international standard because policymakers have to worry less
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about attractiveness for investors, even though a bigger size of a country
(which generally goes with market power) also means that MNEs may
apply more pressure not to deviate because of the higher importance of the
country for the MNE'’s overall tax burden. Lower administrative capacity
generally means that a country will be more likely to adopt blunter solu-
tions, even though policymakers may also opt for policies that, theoreti-
cally, require more capacity than currently available, with the perspective of
increasing it in the future.

In the next chapter, I will investigate how the policy approaches in
two policy areas have been transformed by the BEPS Project, using India,
Colombia, Nigeria, and Senegal as case studies. Studying four countries
is not sufficient to ascertain the relevance of all the variables discussed in
the preceding chapter, as there is likely not be sufficient variation on all
of them in the sample, even if one takes into account the evolution over
time. Nevertheless, the four countries are a diverse sample among those
developing countries that are members of the Inclusive Framework: India
and Nigeria are among the countries in the Global South with the highest
market power due to the size of their economies. Colombia is a medium
sized and Senegal a relatively small country. Politically, the countries have
different profiles, as well: Colombia was in the OECD accession process
and is now a member of the OECD. India is a member of the G20, and was
influential in the development of the BEPS Project, often being the most
vocal dissenter. Nigeria and Senegal have only started participating later,
whereby Nigeria has gradually taken up a dissenting role as well. Senegal
has kept a lower profile despite continuous participation in meetings.



6 Tackling transfer mispricing

6.1 INTRODUCTION

The preceding chapters described the phenomenon of international tax
avoidance, as well as potential approaches that countries can adopt to
defend themselves against it. I argued that there is not only one approach
for a country to deal with international tax avoidance (from the defensive
side), but there are at least five major themes. I also discussed the goals
of the BEPS Project under that angle, arguing that it embodies a prefer-
ence for one of these major approaches, the one which finely delineates
between avoidant and non-avoidant situations, even though compared to
previous standards promulgated by the OECD, a higher acceptance of blunt
approaches can be observed. In chapter 5, I laid out the factors that are, in
general, likely to shape countries” approaches.

The purpose of this (and the following) chapter is to empirically assess
what approaches countries have adopted over time to deal with specific pol-
icy problems, and why these approaches have been taken. For that purpose,
I first describe the policy issue in detail and discuss how the BEPS Project
pretends dealing with it in detail. Then I turn to the countries studied. In
the case studies, I first analyse the status-quo ante, i.e., I ask whether the
policy problem has been present in the country and how the government
chose to deal with it in the past, what changes have been adopted since the
BEPS Project and to what extent these changes are reflected in stakeholders’
practice. Throughout the analysis I identify how different stakeholders have
attempted to influence the approach taken (or not).

The first policy problem I deal with is the manipulation of transfer
prices or “transfer mispricing”. The term designs a technique which consists
in arranging transactions among the different subsidiaries of the MNE in a
way that leaves as little profits as possible in high tax countries. On the one
hand, the MNE can arrange that subsidiaries in low tax countries export
more to high tax subsidiaries or charge higher prices for exports. On the
other hand, it can plan for subsidiaries in high tax countries to export at
lower prices to low tax subsidiaries.

The pricing of transactions among different subsidiaries has been one
of the core tax planning topics debated for many decades, giving rise to
the OECD'’s Transfer Pricing Guidelines, which were already mentioned in
section 3.4.1. However, at the start of the BEPS Project, it was diagnosed that
the existing rules sometimes produced “undesirable results from a policy
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perspective”, in particular with respect to businesses that rely heavily on
intangible assets (such as technology or pharmaceutical companies).

Different parts of the BEPS Action plan are directly relevant to the topic.
Action 8-10 introduce amendments to the substantive parts of the transfer
pricing guidelines, which prescribe how transfer prices should be calcu-
lated. Action 13 deals with the topic of transfer pricing documentation, i.e.,
which quantity and which type of information MNEs need to provide to
tax authorities. Action 14 addresses two dispute resolution and prevention
mechanisms that are relevant for transfer pricing: the Mutual Agreement
Procedure (MAP) and Advance Pricing Agreements (APAs).2

Finally, the specific issue of excessive interest deductions can also be
thought of as transfer pricing problem, since it concerns the pricing and
quantity of financial transactions among subsidiaries of MNEs.3 Therefore,
I discuss countries” approaches to excessive interest deductions and BEPS
Action 4 in this context, as well. Transfer pricing is also one area where
some countries have chosen approaches that markedly differ from the
OECD approach in the past.

It should be pointed out that the topic of transfer pricing is not only
about international tax avoidance. While historically transfer pricing rules
have been thought of primarily as anti-avoidance rules, today they can be
thought of as rules that more generally regulate all cross-border transac-
tions, even those that do not have any incidence on the MNE’s total tax
payment, for example, where the transaction takes place between two
countries with the same tax rates. In these cases, the main consequence
of different approaches concerns the allocation of tax revenue among the
countries involved.

In the remaining sections, I first describe the different actions of the
BEPS Project with direct relevance to transfer pricing, and their interplay.
Then, I discuss how the approach to transfer pricing has evolved in India,
Colombia, Nigeria and Senegal, before and after the BEPS Project. Finally,
I compare the cases and discuss to what extent the conclusions reached are
likely to be applicable beyond these countries.

1 OECD, Addressing Base Erosion and Profit Shifting, 10.

2 Action 14 is also relevant for other aspects of international taxation, in particular perma-
nent establishment issues. However, since 2016, around 40% of MAP cases started across
the world have been transfer pricing cases, with shares in developing countries. There-
fore, the topic is discussed in this chapter, as well.

3 Burnett, “Interest Deductibility: Implementation of Action 4 of the OECD/G20 Base
Erosion and Profit Shifting Project and the Future of Transfer Pricing of Intra-Group
Finance.”

4 Torslov et al. argue that, paradoxically, tax authorities spend more resources on auditing
these transactions, which do not have any effect on the overall tax payments of MNEs.
Torslov, Wier, and Zucman, “Externalities in International Tax Enforcement: Theory and
Evidence.”
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6.2 TRANSFER MISPRICING, THE ARM’S-LENGTH-PRINCIPLE, GUIDELINES,
AND THE BEPS PrOJECT

6.2.1 Thearm’s-length-principle

At the core of the OECD philosophy to deal with the issue of transfer
pricing is the so-called “arm’s-length-principle”, which prescribes that
transactions between related subsidiaries should be priced as if they were
undertaken between unrelated parties. The arm’s-length-principle has been
part of the OECD and UN Model Convention since their first editions and
has been routinely included in most tax treaties concluded by any country.

The OECD Transfer Pricing Guidelines (TPG), first developed in 1979,
provide a detailed commentary about how the arm’s-length-price should be
calculated.® In today’s version they describe five different methods, which
either consist in directly comparing prices of similar transactions between
related parties on the one hand and unrelated parties on the other hand, or
comparing profit-level indicators of businesses that engage in related party
transactions and companies that engage in unrelated party transactions.”

Over time, the OECD TPG grew substantially, as more chapters were
included that deal with specific types of transactions (for example cost con-
tribution arrangements or restructurings of MNE groups) or with specific
sectors, mainly as a response to the growth in importance of these sectors or
transactions. In parallel, many countries have developed domestic legisla-
tions, which tend to mirror the TPG or which serve as source of inspiration
for additions to the TPG.8

However, approaches across countries have not developed uniformly,
as some countries have adopted less fact intensive approaches to calculate
arm’s-length prices. One of the most-cited examples is the so-called “fixed
margin” approach used by Brazil (at least until a transition to OECD rules
was started recently). Under this approach, instead of comparing each
individual transaction or enterprise, acceptable profit levels are fixed by the
legislator for entire sectors.?

Compared to a situation where the arm’s-length-principle is fully
enforced by an administration with sufficient resources, these approaches
could be qualified as blunter or as tolerant of some degree of avoidance,
depending on whether the margins or prices prescribed tend to fall above
or below the arm’s-length price or margin that might be determined when

5 Baistrocchi, “Transfer Pricing Dispute Resolution: The Global Evolutionary Path (1799—
2011),” 837-38.

6 OECD, Transfer Pricing and Multinational Enterprises.

7 OECD, OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrati-
ons 2022.

8 Baistrocchi, “Transfer Pricing Dispute Resolution: The Global Evolutionary Path (1799—
2011),” 838; Radaelli, “Game Theory and Institutional Entrepreneurship: Transfer Pricing
and the Search for Coordination International Tax Policy.”

9 Picciotto, “Problems of Transfer Pricing and Possibilities for Simplification,” 30-34.
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more details of the circumstances of the company and the transaction are
taken into account. In a given context, it might be that for some MNEs, the
simplified approach is stricter than what the arm’s-length principle would
allow, whereas for others it might be laxer.

In other countries, fixed margins are often structured as so-called “safe
harbours”, which means that prices or profit margins set below (or above,
depending on the perspective) a certain threshold will not be questioned by
the tax administration.10 Since the safe harbour could sometimes be lower
than the “true” arm’s-length price, these tend to be tolerant of some degree
of avoidance.

The inverse of safe harbours are deduction limitation rules, such as the
fixed ratio proposed under Action 4 (see below), since they prescribe an
upper limit, but tax authorities could still apply an arm’s-length analysis
if they believe that transactions are not carried out at arm’s-length, even
though they comply with the fixed ratio.!!

BEPS Actions 8 to 10, which were published in one single report, make
several additions to the TPG. To a large extent, they continue the prior
evolution of the Transfer Pricing Guidelines by adding guidance for specific
types of transactions, such as cost-contribution arrangements and transac-
tions relating to intangibles.12 However, the reports also contain a number
of simplifications compared to prior editions of the TPG: The chapter on
commodity transactions expresses a degree of acceptance for the so-called
“Sixth Method” or “Commodity rule”, which refers to the use of publicly
quoted prices to calculate the arm’s-length-prices for commodity transac-
tions. Christensen et al. qualify this as a major concession made to develop-
ing countries in the design of the BEPS Project.!3 Remarkable is also the
introduction of a so-called “fixed margin” for low-value added intra-group
services, which is a clear departure from the finely delineating analysis, as
well.

Action 4 on interest deductions follows a similar pattern. The ques-
tion of how much interest can be deducted can be thought of as a transfer
pricing issue, because companies can shift profits by arranging for high
interest payments from a high tax subsidiary to a low tax subsidiary, by
financing the subsidiary by large amounts of debt and/or by charging high
interest rates. A tax administration could invoke the arm’s-length-principle
to address such kinds of transactions, comparing whether companies
would incur similar amounts of debt or pay similar interest rates under

10  Ezenagu, “Safe Harbour Regimes in Transfer Pricing: An African Perspective.”

11 Burnett, “Interest Deductibility: Implementation of Action 4 of the OECD/G20 Base
Erosion and Profit Shifting Project and the Future of Transfer Pricing of Intra-Group
Finance,” 329.

12 OECD, Aligning Transfer Pricing Outcomes with Value Creation, Actions 8-10 - 2015 Final
Reports.

13 Christensen, Hearson, and Randriamanalina, “At the Table, Off the Menu? Assessing the
Participation of Lower-Income Countries in Global Tax Negotiations,” 16.
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market conditions. Action 4, however, goes beyond such an “arm’s-length-
approach” and provides for a fixed deduction limitation.14 In situations,
where interest deductions are below the threshold, but still too high in the
opinion of the tax administration, the latter could still apply a transfer pric-
ing analysis.1>

All in all, BEPS Actions 4 and 8 to 10, could be interpreted as introduc-
ing more acceptance of “blunter” approaches to transfer pricing. But it
should be noted that, even when doing so, a commitment to uphold the
finely delineating approach as far as possible is present throughout the
documents. For example, the group ratio approach contemplated in Action
4 and the suggestion to exempt the financial sector from the application of
the rules altogether, are attempts to better accommodate the situations of
different taxpayers — at the expense of more simplification.

The proposed approaches also do not go as far as practiced by certain
countries. In the BEPS report, the Sixth Method is discussed as one possible
approach under the comparable uncontrolled price method, but domestic
legislation in some countries goes further in simplifying.16 With respect to
low value-added services, some countries have denied the deductibility of
any profit element with respect to these services in the past, rather than
allowing for a safe harbour.

It is important to point out though that the outcomes of the BEPS Project
discussed above strictly have a value of recommendations. The BEPS Proj-
ect does not require countries to accept the Transfer Pricing Guidelines as
binding, nor does it require countries to introduce transfer pricing rules or
interest deduction limitations rules in their domestic law.

6.2.2  Transparency and documentation

The fact-intensive approach to calculating the arm’s-length price preconised
by the OECD requires a significant amount of information. The issue of
documentation requirements by companies are therefore at the heart of the
issue of transfer pricing compliance.

One of the BEPS project’s major innovations, which was pioneered by
non-governmental organizations,!” is the country-by-country report (CbCR)
described in BEPS Action 13.18 A CbCR contains information about a whole

14 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments,
Action 4 - 2016 Update.

15 OECD, 25.

16  Picciotto, “Problems of Transfer Pricing and Possibilities for Simplification,” 24-25.

17 Hearson, Christensen, and Randriamanalina, “Developing Influence: The Power of ‘the
Rest” in Global Tax Governance”; Lesage and Kagar, “Tax Justice through Country-by-
Country Reporting.”

18  OECD, Transfer Pricing Documentation and Country-by-Country Reporting, Action 13 - 2015
Final Report.
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MNE group’s revenues, profits, assets, number of employees and taxes
paid consolidated on a per-country basis.1® Previously, a tax administration
would usually only be able to obtain such information about an MNE’s
subsidiaries in its own country.

The Action 13 minimum standard requires countries where large MNEs
are headquartered to collect this information and send it to all other coun-
tries in which the MNE has a presence, under some conditions. The report
needs to be filed for each fiscal year by MNEs which in the year have a
higher turnover than 750Mio EUR. Action 13 proposes a template for the
information to be included in the country-by-country report and a mecha-
nism to exchange country-by-country reports among countries in which the
multinational group operates. In case that a jurisdiction cannot obtain data
on a foreign multinational group via information exchange, it can impose a
local filing obligation on a local subsidiary or on a “surrogate parent entity”.

A tax administration can use the CbCR information to determine which
MNEs should be scrutinized more closely.20 In theory, this information
could also be used by countries to apply more formulary approaches, and
therefore (in the absence of harmonization with other countries) blunter
approaches to determine taxable profits within the country.

However, the minimum standard contains restrictions regarding the use
of the information: A country needs to ensure (for example by restricting
access to a certain group of people with the tax administration) that data
contained within the report is not directly used to propose an adjustment to
the transfer prices proposed by the company (based on a formula for exam-
ple), but only for a high-level risk assessment in the process of selecting
taxpayers for in-depth audit. Compliance with this requirement is audited
in a peer-review process.2! In addition, the domestic legal framework must
include rules relating to confidentiality. These rules include for example
screening of the employees that handle the reports, access 