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Abstract

One of the main elements of the MiFIR Review is the revision of the framework for a
Consolidated Tape in Europe. The objective is to establish a tape for each of the three
main asset classes: bonds, equity, and derivatives. The objective is to provide a single
reference source of information for transactions. It would thus reduce fragmentation
and information asymmetries within the Capital Markets Union. This paper examines
the main elements of the proposals, tailored to each asset class, as well as different use
cases. Overall, the proposals appear to be a significant improvement on the current
unsuccessful framework.

Keywords Capital Markets Union - Consolidated Tape - MiFID II - MiFIR Review -
Fragmentation - Market asymmetries

1 Introduction

A consolidated tape is a source in capital markets where information on the price
forming for transactions in financial instruments is made available to all market par-
ticipants. It therefore reduces information asymmetry in those markets. The Euro-
pean Commission (Commission) made its proposals for amendments of the Markets
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in Financial Instruments Regulation (MiFIR Review) toward the end of 2021. These
proposals include a revision of the framework for establishing a consolidated tape
for various asset classes in the European Capital Markets Union (CMU). This paper
examines these various aspects of these proposals.

Information asymmetry in financial markets suggests that one market participant
has more information than another. One of the characteristics of market efficiency
is the instant transmission of information, whilst asymmetries impede the efficient
functioning of a market. The information advantage will typically be on the side of
the larger, more sophisticated financial market participant who could hold an advan-
tage over the less well informed participants. Although specific use cases will be
discussed later on in this paper, the basic idea behind establishing a consolidated
tape is to reduce these information asymmetries considerably. At present, selling this
transaction information or market data to those willing (and able) to pay for it is cur-
rently a key part of the incumbent business model of various market participants. As
a consequence, the proposed legislation has been rather contentious.

The focus in this paper is in particular on the European CMU. One of the pillars
of the CMU framework is the Markets in Financial Instruments Directive! II and
Regulation,? known colloquially as MiFID II. Its main objectives were, following the
Financial Crisis of 2008, to ensure more transparency in financial markets, to improve
investor protection, and generally to restore confidence. Currently, co-legislators in
Brussels are working on an update generally referred to as the ‘MiFIR Review’.? The
Commission published its proposal on 25 November 2021, which consists broadly of
three different sets of changes.* The first is to prohibit payment for order flow, i.e.
receiving payment for forwarding client orders. The second is to remove obstacles
for establishing a consolidated tape. The third are additional transparency and market
structure issues, such as, amongst others, trading obligations and multilateral trading
definitions. This paper will deal with the second set of these changes: establishing a
consolidated tape.

This paper proceeds as follows. The next section will examine the fragmentation
in the CMU, followed by a section based on this analysis to identify various use
cases for a consolidated tape. The next two sections assess the current, unsuccessful
regime for a tape under MiFID II and the new approach set out in the MiFIR Review.
The section thereafter draws a comparison with the US capital markets, in so far as
possible, followed by some conclusions.

IDIRECTIVE 2014/65/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
15.5.2014 on markets in financial instruments and amending Directive 2002/92/EC and Directive
2011/61/EU (recast) https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014L0065&
from=EN.

ZREGULATION (EU) No 600/2014 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
15.5.2014 on markets in financial instruments and amending Regulation (EU) No 648/2012 https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0600&from=EN.

3See7 e.g. Bassi & Rookhuizen [8]; Autoriteit Financiéle Markten [4, 5].

4Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amend-
ing Regulation (EU) No 600/2014 as regards enhancing market data transparency, removing obstacles to
the emergence of a consolidated tape, optimising the trading obligations and prohibiting receiving pay-

ments for forwarding client orders, COM(2021) 727 final https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:52021PC0727&from=EN.
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2 Europe’s fragmented capital markets

In 2015 the Commission launched the creation of a European CMU.> The idea was
to complement the Banking Union and promote further the raising of capital from fi-
nancial markets within the EU.® Extending the EU Single Market to include financial
markets would promote the competitiveness of the EU and of European companies.
Following the Financial Crisis in 2008, said markets had a negative connotation due
to their role therein, needing a push to increase their attractiveness and to play a role
in activating citizens’ savings.7 The creation of a CMU is, however, a long term plan:
bank-based financing is historically the norm in the EU and changing the structure
towards more market-based financing is a slow process.’

European equity markets have historically grown from domestic and regional ex-
changes, determined by local demand at the time.® One of the first was the Amster-
dam Stock Exchange, established in 1602.!° It was originally established to finance
the Dutch East India Company through easily transferable shares, but the range of
products was swiftly extended to a variety of products including forwards and op-
tions. In contrast, within Germany several stock exchanges were established to ser-
vice the relative economically independent regions.!! Nowadays, to coin a phrase,
financial markets have become global. Companies will no longer necessarily seek a
listing on an exchange near their (global) headquarters, nor will investors be mainly
regional. However, within the European CMU, one is thus faced with the historical
legacy of a scattered landscape with many different national and regional stock ex-
changes. And added to that mix are some of the larger exchange groups and trading
platforms which have established themselves in the EU post-Brexit.!> Although all
these exchanges and trading platforms are covered by the same regulatory framework
under MiFID 1II, and are typically authorized as a Regulated Market'? (RM) or some-
times as a Multilateral Trading Facility'* (MTF), the CMU remains fragmented. To
make matters ‘worse’, the landscape contains a variety of other places where shares

5COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUN-
CIL, THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE
REGIONS, Action Plan on Building a Capital Markets Union COM(2015) 468 final https://eur-lex.europa.
eu/legal-content/EN/TXT/HTML/?uri=CELEX:52015DC0468&from=EN.

%Quaglia et al. [45], p. 185.
7Braun et al. [10].

8Véron & Wolff [55].

9See for example: Waojcik [56].

10See for example: Petram [44]. It should be recognised that at least part of the wealth created was made
through slave trade, see e.g. Brandon & Bosma [9].

see for example: Burhop & Lehmann-Hasemeyer [11].

letaﬂord [51]; Jones [38]; Jones & Howcroft [36].

3As per MiFID II Art (4)(1)(21): a multilateral system operated and/or managed by a market operator,
which brings together or facilitates the bringing together of multiple third-party buying and selling interests
in financial instruments — in the system and in accordance with its non-discretionary rules — in a way that

results in a contract, in respect of the financial instruments admitted to trading under its rules and/or
systems, and which is authorised and functions regularly and in accordance with Title III of this Directive.

l4Ag per MIiFID II Art (4)(1)(22): a multilateral system, operated by an investment firm or a market
operator, which brings together multiple third-party buying and selling interests in financial instruments
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can be traded, such as the Systematic Internalisers'> (SIs) operated by investment
banks and over-the-counter (OTC) trading. On an SI, trading is not multilateral but
bilateral, with the investment bank itself as counterparty and placing its own capital at
risk in doing so. A recent report by Oxera on behalf of the Association for Financial
Markets in Europe (AFME) shows that on-venue trading constituted around 83% of
all trading (of which 17% was off-book but on-exchange), whilst 17% was traded on
SIs or OTC.!®

Bonds are another important asset class: according to a study by AFME,
government- and corporate bond markets raised 26 times the amount of capital in
2020 compared to equity markets.!” A key difference with equity is that bonds is-
sued by the same issuing company may vary widely in characteristics (e.g. maturity,
coupon, etc.) depending on the financing needs of the issuer. The European Central
Bank (ECB) notes that the EU bond market has been a rapidly growing source for
funding for companies over the last two decades.!® It is therefore an essential part
of the CMU. Most of the trading activity still takes place OTC, typically by way of
voice-trading. This is especially the case for large volumes or for illiquid bonds. Elec-
tronic trading is, however, increasing, reaching around 36% in 2021.!” Next to OTC
trading there is also significant trading on-venue. Some of the largest bond-trading
platforms in the EU have established a presence in Amsterdam following Brexit.”"
These platforms are typically authorized under MiFID II as an MTFE. Transactions
executed off-venue are reported to an Approved Publication Arrangement (APA).>!

The third category are derivatives markets. This is a more complex category, in the
sense that it could contain many different derivatives (e.g. exchange traded derivatives
(ETD) or OTC) which all have their own distinctive features, characteristics, and
underlyings. Equity derivatives are typically short-dated and traded on venue. Interest
rate swaps (IRSs) and credit default swaps (CDSs) on the other hand usually have
a maturity of five to ten years. The standard, or plain vanilla, IRSs and CDSs are
sufficiently liquid to be in scope of the Derivatives Trading Obligation (DTO) under
Art 28 MiFIR and are therefore concluded on a multilateral trading venue: in 2021,
around 64% of all IRSs was concluded on a multilateral venue.?? The inter-dealer
market generally uses the traditional brokers, now operating as an Organised Trading

— in the system and in accordance with non-discretionary rules — in a way that results in a contract in
accordance with Title II of this Directive.

1545 per MiFID II Art (4)(1)(20): an investment firm which, on an organised, frequent systematic and
substantial basis, deals on own account when executing client orders outside a regulated market, an MTF
or an OTF without operating a multilateral system.

160xera [43].

YTAFME [3].

8 Darmouni & Papoutsi [15].

19AFME (3], p. 2.

20 Jones [371; Stafford [531; Stafford [49].

21As per MiFID II Article (4)(1)(52): a person authorised under this Directive to provide the service of
publishing trade reports on behalf of investment firms pursuant to Articles 20 and 21 of Regulation (EU)
No 600/2014 [MiFIR].

22/SDA [31].
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Facility>> (OTF), whilst the dealer-to-client market can be found on the MTFs. The
more complex, structured and less liquid derivatives are typically executed with an SI:
in 2021, this was around 28% of the IRS market.?* As with other off-venue executed
instruments, transactions are reported through APAs. The end result is that there are
many different types of venues within the CMU for derivatives trading, adding to the
fragmented landscape.

All of the above points towards a scattered landscape of capital markets across
Europe. There is one final ingredient to add to this: as a result of Brexit, London,
previously the most important center for financial markets within Europe, now lies
outside the EU, outside the CMU, and with (almost) no passporting of financial ser-
vices into EU available.?> With Brexit still relatively fresh, it almost feels like the
CMU has to compete with London, with the UK government and regulators setting
out their own ideas on regulating capital markets.”® It raises the question: how to
build a ‘true’ European CMU, how to overcome fragmentation, and how ensure fi-
nancial market participants may obtain the same overview reducing asymmetries?
Although an EU consolidated tape may perhaps not be a panacea, if done properly it
could certainly contribute towards answering these questions.

3 The use cases for an EU Consolidated Tape

Given the fragmented landscape, as described above, the general objective of the tape
would be creating an overview of the entire CMU whilst reducing information asym-
metries. Having said that, going a little bit deeper, what could be the more specific
and detailed use cases for a consolidated tape? Several use cases can be identified, all
of which broadly fall within one of the following four categories.?” The first category
follows directly from the observations made above, i.e. to create a level playing field
and to foster the CMU. This means easy access to price and liquidity information
for all market participants, both issuers and investors, instead of the need to con-
nect to many different sources of data, including trading venues. Instead, one would
only need to connect to a single consolidated tape.”® Whilst arguably some of the
largest market participants, such as asset managers or pension funds, are able to con-
nect to many commercial data sources, smaller- and retail investors usually are not.
Moreover, a consolidated tape should not just be a single source of reference infor-
mation, it should be designed in a way which makes it far less costly to obtain all
this information in a comparable way. In turn, this would increase the attractiveness

BAs per MiFID II Article (4)(1)(52): a multilateral system which is not a regulated market or an MTF and
in which multiple third-party buying and selling interests in bonds, structured finance products, emission
allowances or derivatives are able to interact in the system in a way that results in a contract in accordance
with Title II of this Directive.

241SDA [31].

25 Apart from central clearing, although efforts are underway to reduce this dependency on London (EMIR
Review).

26gMm Treasury [30].
2TAFM [6).
28BVI et al. [26].
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of the European capital markets not just for domestic investors, but also for foreign
investors, who may otherwise go to the US or UK markets.

The second category of use cases relates to EU-wide reference pricing.>® Hav-
ing such a single reference price will greatly assist financial market participants in
their trading and investment decisions. It will benefit asset allocation, but also risk
management through the accurate pricing of collateral or through accurate trading
book or portfolio valuation. The third category is the improvement of quality and
resilience of markets.’® Accurate and transparent reference prices will allow market
participants to assess the quality of execution of their transactions: this will empower
clients to ensure that investment firms executing their orders have fulfilled their ‘best
execution’ requirement as per Art 27 MiFID II and obtained the best possible re-
sults for the client.! Not just quality but also market resilience could improve: a
tape would, for example, continue to provide an overview of EU-wide trading when
the primary venue, i.e. the exchange where the shares are listed at their initial offer-
ing, is hit by a technical outage.>> The fourth and final category is about risk- and
performance management.>® In particular risk management, including market- and
credit risk management as well as collateral management, can improve significantly
if a single reference price is available. In times of volatility, the fund management
industry would also be able to improve their liquidity risk management.>* Moreover,
from a regulatory perspective, it may become easier to conduct e.g. market analysis
or surveillance.*

Apart from the above use cases, industry groups underline the strategic importance
of a consolidated tape for EU markets in relation to competition with other financial
centers.’® The generally held view is that a tape would deepen and unify the CMU,
thereby increasing its attractiveness globally due to its benefits for end investors.’’
As various fund management- and securities markets groups have highlighted, the
CMU is facing strong competition from the UK.3® Of course, the UK is now more
nimble in amending its regulatory framework: it will compete and seek to establish
a consolidated tape as well,>® reviewing the cost of market data for financial market
participants.*0

294AFM [6].

30AFM [6].
3SIEFAMA (18], p. 3.
32EFAMA (18], p. 5.
3BAFM [6].

34 EFAMA (18], p. 4.
35SEFAMA (18], p. 5-6.
30EFAMA [20].

37 Stafford [52].
38BVI et al. [26).

39 Lex [40].
OStafford [54].
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4 Improving the Consolidated Tape under MiFID Il and the MiFIR
Review

At this point, having established the need for an EU Consolidated Tape, it must be
observed that the idea of creating one is not new at all. In fact, the current MiFID
II framework already contains provisions necessary to establish one, as originally
set out in Art 65 of the Directive. Note that, following the European Supervisory
Authorities (ESA) Review, those provisions have moved from the Directive to Art 27h
of the Regulation.*! Unfortunately, it has not resulted in the actual establishment of a
consolidated tape. This raises the questions: which parts of the legislative framework
did not work, and what is wrong in the present setup? And above all, what can be
learned from it? The views on this vary between financial market participants, and,
as pointed out in the introduction, it is fair to say that these views are occasionally
driven by the desire to protect incumbent business models.*?

Some of the provisions under Art 27h MiFIR on a potential consolidated tape
provider (CTP) have proven particularly problematic: for example, Art 27h (3) states
that the CTP is required to ensure that all data ‘is consolidated from all the regulated
markets, MTFs, OTFs and APAs ...’. In other words, the CTP is required to ensure
a full 100% is on the tape. This requirement is prohibitive, certainly in the starting
phase, as it is seemingly impossible to get everyone on board without provisions for
mandatory contribution of the required data in addition to data quality currently not
being on par. As a result, the CTP was deemed to be not commercially viable and
simply technically not feasible.

Many have argued that any revision of the framework should ensure that both
trading venues and APAs are required to provide data to the CTP (‘mandatory con-
tribution’),while market participants may not be required to purchase the tape (‘no
mandatory consumption’).*3 The latter could be seen as a shortcoming in the current
proposals, whilst others argue there will always be ‘a large demand for a high quality
and affordable tape’.** Furthermore, there should be a single tape for each asset class
(rather than multiple), creating a unique and unambiguous reference price. Other-
wise, ambiguity may simply remain, which would not serve market participants. The
next section will outline the revised CTP framework in the current MiFIR Review
proposals.

4IThis was done via Art 4 of REGULATION (EU) 2019/2175 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 18.12.2019 amending Regulation (EU) No 1093/2010 establishing a Euro-
pean Supervisory Authority (European Banking Authority), Regulation (EU) No 1094/2010 establishing a
European Supervisory Authority (European Insurance and Occupational Pensions Authority), Regulation
(EU) No 1095/2010 establishing a European Supervisory Authority (European Securities and Markets Au-
thority), Regulation (EU) No 600/2014 on markets in financial instruments, Regulation (EU) 2016/1011
on indices used as benchmarks in financial instruments and financial contracts or to measure the per-
formance of investment funds, and Regulation (EU) 2015/847 on information accompanying transfers
of funds https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R2175&from=EN#
dlel3168-1-1.

42EUROFI [16]; EUROFI [17].
43 AFME [2].
YU EFAMA [19), p. 3.
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5 The MiFIR Review proposals
5.1 Consolidated Tape for bonds

The core idea of the proposals is that there will be a single CTP, i.e. a single official
reference point, for each asset class (bonds, equity, and derivatives). The proposed
new Article 27da sets out a selection process for a single CTP for each asset class.
This selection process, or tender, would be organized by the European Securities and
Markets Authority (ESMA).* Art 27da (2) provides ESMA with a set of criteria
it would need to consider, including amongst others expenditure and fees, technical
capability and governance, and speed. These criteria would safeguard a fast, stable
and affordable tape for market participants. Art 27h setting out organizational re-
quirements for the CTP is replaced and updated in its entirety. These are aimed at
achieving the selection criteria used by ESMA and seek to ensure a continuous flow
of market data from the trading venues and APAs to the users of the CT without
interruptions or reduction in quality.

It appears that the bond market is the area where a consolidate tape might bring
the largest gains. The Commission MiFIR Review proposal, examining the likely
impacts of their preferred options, suggests that slippage, or the difference between
the value of the asset just before the order and the price at which it is actually traded, is
estimated between most market participants to be between Sbp up to 50bp. This could
be explained by where bonds are traded, as previously discussed: ESMA reports that
only around 40% of (government and corporate) bond transactions take place on a
multilateral trading venue (i.e. RM, MTF, or OTF) whilst 50-60% takes place on an
SI, with the remainder being classified as OTC.*¢

Based on the results of a roundtable organized in April 2022 as well as experiences
with participants in their Innovation Hub, the Dutch Authority for Financial Markets
(AFM) drafted a series of ‘high level principles’ for a consolidated tape for corpo-
rate bonds.*’ These are supported by a large variety of market participants, includ-
ing venues, traders, buy-side and sell-side. Various policymakers, including from the
Commission and ESMA, had joined the roundtable as observers. It was established
that the goal of the tape would be to ‘reduce fragmentation of information, improve
transparency and data quality, assist decision making and provide valuable insights
to investors, liquidity providers, and issuers.*® This is very much aligned with the
objectives and use cases set out previously.

In order to achieve these objectives, the bond tape should contain real-time infor-
mation.*” This has been included in the Commission proposal in the new Art 22a,
stating that market data should be provided to the CTP in a harmonized format as
close to real-time as is technically possible. A possible template for this may be
based upon Annex 1 in Delegated Regulation (EU) 2017/583 (known as ‘RTS 2’)

45For the role of ESMA, see: Moloney [41], Rijsbergen [46], and Rijsbergen & Rogge [47].
46 ESMA [23].

YTAFM 7).

BAFM [7], p. 2.

OAFM (7], p. 2.
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and in particular on its proposed revision.>” For bonds, post-trade info would be a
real win already given large amount of OTC trading reported via APAs.

One of the more contested aspects in the creation of a bond tape is the deferral
regime. Deferrals are used to delay the moment the transaction, in particular the price
and volume, is made transparent and hence would be made available for publication
on the tape. The current framework allows for each Member State to calibrate its
own deferral regime. For the bond tape to work, one would need a single EU-wide
calibration of deferrals regime for bonds. In order to achieve this, the Commission
proposal amends Art 11 to create a new deferral regime. Unfortunately, different
market participants benefit from differently calibrated regimes. For example, some
asset managers may prefer longer deferrals to trade out of large and illiquid positions:
these may need to be broken down in smaller trades and may take several weeks, so
transparency would give other market participants a heads up of what is going on.
On the other side are trading firms or principal trading groups: these would benefit
from minimal deferrals to provide maximum transparency in the bond markets. These
interests need to be balanced when calibrating the deferral regime using criteria such
as size, issue, liquidity, and accordingly vary the length of the deferral period.

5.2 Consolidated Tape for equity

The ambition for the equity class, i.e. for shares and Exchange Traded Funds (ETFs),
is to have a close to real time consolidated tape. The inclusion of pre-trade data has
proven to be controversial. The proposed new Article 27da suggests commencing
the equity tape on a post-trade basis and to include pre-trade at a later stage. The
proposal by the Parliament goes further: the report by Hiibner notes that ‘[w]hile the
biggest players in the market will continue to seek access to the data stream that they
currently use, a pre-trade CT in equity will be a great addition for players such as
small and medium-size asset managers, or foreign investors seeking to access the EU
markets’.>! Combined industry groups have come out in support of the inclusion of
pre-trade information, for example by including the top five price level data from all
central limit order books (top-of-order book).>2

AFME as well as the organization for European Asset Managers (EFAMA) argue
that users of an equity tape need real-time pre- and post-trade information.>> The
difference between for example equity markets and bond markets is, according to
EFAMA, that equity markets are ‘order-driven’, i.e. matching of orders occurs in a
transparent market with full bid- and offer information available.>* In contrast, bond
markets are ‘price-driven’, where bids and offers from dealers are observed but not
from all market participants. In the bond markets, this is beneficial as it provides

S0COMMISSION DELEGATED REGULATION (EU) /... amending the regulatory technical standards
laid down in Delegated Regulation (EU) 2017/583 as regards certain transparency requirements appli-
cable to transactions in non-equity instruments, C(2023) 246 final (17 Jan 2023) https://ec.europa.eu/
transparency/documents-register/api/files/C(2023)246_1/090166e5f66eccbd ?rendition=false.

51 European Parliament, Committee on Economic and Monetary Affairs [21].
S2AFME et al. [11; CBOE Europe [12]; Khasawneh [39].

3 Heistruvers [28]; AFME [2].

S4AFME [2].
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more liquidity and allows for larger trades to be executed at quoted rates. Similarly,
it should be noted that ‘as close to real-time as possible’ has a different meaning in
equity- and in bond markets: EFAMA argues in equity markets it could be in the
seconds range whilst in bond markets it could be a minute.”> This would keep it
firmly out of the low-latency field, an area where stock exchanges may continue to
generate revenues by selling data.

It is fair to say not all primary exchanges have been enthusiastic about the current
proposals.”® This could be summarized by stating these exchanges would potentially
see the revenue stream from selling market data reduced whilst the perceived benefits
for them are limited. The current proposal includes provisions for mandatory contri-
bution of market data under the new Article 22a, however, some exceptions to the
overall CTP framework have been made to alleviate concerns. In particular, the Hiib-
ner report proposes an opt-in approach for smaller exchanges (i.e. small volume or
not contributing to fragmentation).>’” Moreover, the current proposal acknowledges
the important position of primary exchanges in the revenue redistribution model un-
der the new Article 27da (4).

The EU proposals for a real-time equity tape including top-of-orderbook informa-
tion would also facilitate the establishment of a European best bid offer (EBBO). The
EU proposals are less prescriptive on the revenue distribution or fees charged to the
users, with the Hiibner report>® making a few suggestions: first, the tape should be
(nearly) free for retail investors to encourage their participation in capital markets.
Second, to stimulate exempted smaller exchanges to opt-in, they should receive a rel-
atively higher revenue from the tape. Other than that, the Commission’s proposal is
to include the revenue participation scheme as part of the tender process overseen by
ESMA as per the new Article 27da (4).

As a final note on the equity tape, it deserves pointing out that one of the ad-
vantages of individual equity data being available on the tape is the information it
provides on the underlying for exchange traded funds (ETFs). In the US, with the
liquidity of the underlying assets being far more transparent, the ETF market is much
further developed than in the EU. This is one of the benefits of an equity tape in par-
ticular for the asset management industry, demonstrating a clear demand within the
EU for such a tape.59 Moreover, it shows that a market for more sophistic data than
available on the tape can still exist.

5.3 Consolidated Tape for derivatives

The third identified asset class for which a consolidated tape should be established is
derivatives. The scope is less obvious compared with equity or bonds, as it raises the
issue which derivatives should be included and which not? Transparency and unique
reference pricing might be welcomed for standardized plain vanilla derivatives, such

33 EFAMA [20].

56 Jeffs [331; Stafford [50].

57European Parliament, Committee on Economic and Monetary Affairs [21].
3 8European Parliament, Committee on Economic and Monetary Affairs [21].
S9EFAMA [20], p. 2.
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as standard Euro interest rate swaps, but it is far less useful for tailor-made over-the-
counter complex products. Whilst these opposite ends of the spectrum may provide
some clear cut cases, it remains difficult to determine the exact scope.

Some further insights are provided by the Annual Statistical Report produced by
ESMA. . It claims that 77% of interest rate derivatives are classified as trading OTC
and off-venue, whilst 87% of credit derivatives are classified as such. As the Com-
mission MiFIR Review proposal observes, as one of the problems it tries to tackle,
it is in particular in this segment that there is very little post-trade transparency. The
Commission argues it contributes to opacity in the pricing process, generally at the
expense of smaller market participants who suffer most from the information asym-
metry. At the same time, ESMA reports 71% of all interest rate derivatives and 41%
of all credit derivatives are cleared.®! Accordingly, the Commission’s proposal in the
new Article 22a brings those derivatives in scope which are subject to the clearing
obligation as defined in Article 4 of Regulation (EU) No 648/2012 (EMIR).®> This
approach has been supported by the Parliament. In practice, the classes of instruments
subject to the Clearing Obligation is determined by ESMA, based on the criteria set
out in Article 5 EMIR and the relevant delegated regulation, and is updated and pub-
lished regularly.®

In terms of priority, the Consolidated Tape for Derivatives is listed last. This is
not without reason: it has been suggested there are technical difficulties inherent in
establishing a derivatives tape, whilst demand from market participants appears less
strong. As regards the technical difficulties, several market participants, including
the International Swaps and Derivatives Association (ISDA), raise concerns about
the use of International Securities Identification Numbers (ISINs).%* ISINs are an
alphanumeric code using 12 positions which can unique identify a security. ISDA
notes at least two issues with its use for creating transparency. First, two identical
products (e.g. a five-year interest rate swap) traded between the same two parties,
but one traded a day later than the other, would get different ISINs. Second, if the
same two swaps were traded on the same day between the same parties, but one was
centrally cleared and the other was not, it would obtain the same ISIN despite their
pricing being different because the counterparty credit risk differs. These apparent
technical issues are, however, subject to debate, as other market data specialists argue
there certainly are ways to overcome these obstacles.% Likewise, whilst ISDA argues
there is very little appetite amongst market participants for a derivatives tape, their
own paper appears to suggest about half of respondents to a survey most certainly see
a need.®® Moreover, specific use cases for reference prices in derivatives have been

60ESMA [22], p. 5 with percentage of notional amounts.
61 ESMA [22], p. 5 with percentage of notional amounts.

62REGULATION (EU) No 648/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
4.7.2012 on OTC derivatives, central counterparties and trade repositories https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32012R0648&from=EN.

63 ESMA [24].
64ISDA [32].

5 Clarus FT [13].
66JSDA [32], p. 2.
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suggested, for example to assist banks with the regulatory requirements to manage
the risk on their trading books.®”

6 Comparison with the US

It is often suggested to compare the European capital markets with the US, where a
consolidated tape has long been established. However, historical developments in the
US indicate that its market structure is inherently different from Europe, so a word of
caution is required before starting any comparison.®® Currently in the US equity mar-
kets there are two main categories of data products.®® The first is the consolidated
feed (tape) which consists of both real-time trade and quote data from all trading
venues. The quotes are the ‘top-of-orderbook’ quotes, allowing for a national best
bid offer (NBBO) to be established. The consolidated feed is managed by a single
information processor (SIP). The SIP is overseen by the Consolidated Tape Associ-
ation and participants include the major US stock exchanges, such as those run by
CBOE, NYSE, and Nasdaq.””

The second category of data products are expanded versions of the SIP feed, sold
by exchanges to subscribers. The expanded version of this data may include, for ex-
ample, deeper order book information, i.e. more orders other than the best bid and
offer. Different market participants may have needs for this more sophisticated and
expanded data, whilst the real-time consolidated basic trade and quote information
is available as ‘SIP data’. The former will obviously be more expensive than the lat-
ter. The prices for market data are regulated by the SEC, which must approve any
change to a pricing schedule for both the basic and the expanded data. It is noted that,
in approving pricing levels for the basic consolidated feed, the SEC should consider
the value of the aggregated product as a whole, and not merely the individual costs
incurred for providing the individual data feeds.”! There are various different cate-
gories of fees depending on the category of data, but in all cases, the fee schedules
publicly are available, creating transparency for (potential) users. The fees collected
are redistributed to those who contributed. The exchanges provide order information,
which is more valuable e.g. for price discovery, hence they tend to get a relatively
larger share of the revenues.””

In general, the US bond markets are more difficult to compare because US treasury
bonds are far more liquid than (some) EU government bonds, and the same holds
for corporate bonds. The Financial Industry Regulatory Authority (FINRA) operates
Trade Reporting And Compliance Engine (TRACE), which facilitates the mandatory
reporting of OTC bond trading.”® The introduction of TRACE, i.e. the bond tape

67 Helm [29].

8 Harman [27], Rogge [48].

69 Jones [34], p. 7-8; Jones [35].

70 Consolidated Tape Association [14].
7 Jones [34], p. 15.

72 Jones [34], p. 32.

T3FINRA [25).
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in US, has contributed significantly towards reducing transaction costs.”* The main
reason is that these markets were largely OTC: the introduction of transparency has
reduced information asymmetries, i.e. the advantages for dealers relative to investors,
which brought down these costs. It is not unreasonable to expect similar benefits
in Europe. As regards deferrals for bond transactions, as discussed previously, it is
interesting to note that in the US there is no deferral on price but only on volume,
whereas Europe appears to be heading towards a mix.

7 Conclusion

This paper has sought to provide an overview of the Commission’s MiFIR Review
proposals and those of Parliament for a consolidated tape and its role within the CMU.
It is an ambitious proposal, improving on the current framework under MiFID II, and
with support from Parliament, Council, and Commission. It is a clear step forward
for the CMU, which will benefit from a single reference point for trade information
amongst it otherwise fragmented markets. As such, it will also reduce information
asymmetries between the different financial market participants. Moreover, a con-
solidated tape is hoped to increase resilience in the markets as well as increase the
attractiveness and competitiveness of the CMU against other capital market centers
worldwide. Of course, there still is a long way to go before the establishment of a
consolidate tape: for starters, the proposals are, at present, still subject to negotiation
in Brussels. Once agreed, it is not unlikely that further details will need to be set out
by way of ESMA delegated legislation. And finally, the envisaged sequential tender
process under the auspices of ESMA may commence. That takes us, realistically, a
few years further. Nonetheless, this should not serve as a deterrent to make the pro-
posals for an ambitious consolidated tape for the different asset classes a reality.
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