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Abstract
This article examines court cases brought by clients against private health insurance
companies and against Brazil’s public health system. When clients take private health
insurers to court, they successfully claim that the insurer violated their dignity, which
entitles them to a moral damage payment. Similar cases against the state did not include
moral damage claims. In relation to public healthcare, it is somehow not possible to
equate dignity with economic value. One might conclude that the dignity of consumers in
the market is worth more than that of citizens vis-à-vis the state. Instead, I argue for a
more subtle approach by concentrating on the ethics of incommensurability. What legal
and ethical considerations lead to such a fundamental incommensurability between
personhood and economic value? How do the actors involved in court proceedings
(claimants, prosecutors, judges, and insurers) perceive the differences between cases
against insurance companies and against public health authorities? What can we make of
the differences between the legal and everyday understandings of dignity and morality?

Keywords
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Diana was about to give birth, but before doing so she needed medication for herself and
her new baby. She had an autoimmune disease and giving birth without the medication
would threaten both their lives, the doctor told her. Diana went to the public pharmacy that
is part of Brazil’s public health system. There they told her that they had run out of their
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annual stock. Diana contacted her private health insurer, who told her that her policy did
not cover this medication. Diana and her husband could not afford to buy the
R$7,800 medicine.

Diana and I met at the Public Defender’s Office where she went for legal support and
where I did fieldwork. The Public Defender initiated two lawsuits; one against the state
and one against the private health insurer. The lawsuits had to ensure that Diana would get
access to healthcare and were very similar in their demands. But there was one crucial
difference. The lawsuit against the private insurer included a moral damage claim. The
Public Defender argued that the private insurer had violated Diana’s constitutional right to
‘the dignity of the human person’ (dignidade da pessoa humana). Therefore, the insurer
had to pay Diana for moral damages (danos morais). The judge agreed. The lawsuit
against the state responsible for public health did not include a moral damage claim; it did
not claim that the state had to pay moral damages to Diana for having violated her dignity.

The difference between these two lawsuits is not unique to Diana’s case. Of the
16 health-related lawsuits in the private health insurance system that I examined,
15 included a moral damage claim to compensate for the violation of the client’s dignity.
The hundreds of lawsuits that the Public Defender in Brası́lia each year initiated against
the state responsible for public health did not include such a moral damage claim. This
seems to be typical for Brazil. A national study by Biehl et al. (2012: 46) showed that the
constitutional right to dignity was mentioned in only 16% of court cases against public
health authorities. In these 16% dignity seems to be only mentioned in order to convince
the judge that the claimant has the right to public healthcare and not to substantiate moral
damage claims.

In the private healthcare cases I examined, the moral damage claims were all because
the insurer had unlawfully refused to authorize a treatment. In these cases, insurers had
denied surgeries to treat appendicitis, kidney stones, ovarian cancer, as well as a breast
reduction surgery to treat spinal problems. They denied, or only partially authorized,
medication to treat life-threatening illnesses; had refused to admit a patient to a psychiatric
institution; denied autism treatment for an infant; and denied medical homecare, which
means that patients receive professional healthcare at home. All cases were accompanied
by a statement from a physician that the health and even lives of the patients were at great
risk.1 In 4 of the 16 cases, clients accused their insurance company, and in some instances
also the broker, of fraud.

In their petitions to the courts, the clients argued that they had a constitutional right to
the ‘dignity of the human person’ and that violations of this dignity required compen-
sation. Moral damage claims ranged from R$5,000 to R$25,000. From 13 cases, I could
find what the preliminary or final ruling was.2 Decisions about moral damage were made
only in the final ruling. Judges always granted moral damage but often awarded less than
was asked for.3

These judicial processes and outcomes reveal and establish that dignity is something
different in relation to a private health insurer than in relation to the state. Within this legal
context, differentiated treatment is deeply rooted in the hierarchical relations that per-
meate Brazilian society. Taken together, petitions, lawsuits, verdicts, narratives of
claimants, and legal professionals offer a lens through which I analyse the political, legal,
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and social divisions that permeate Brazilian society. Dignity is central to disputes about
moral personhood across Brazil’s racial, gendered, and economic inequalities.4 Brazil’s
social and political struggles are after all about dignity, morality, and care, as well as the
expectations that people have of the state and the market. These issues are all central to
court cases where people often desperately try to get the healthcare they need. How did
legal processes distinguish between the dignity in the market vis-à-vis the state? How do
clients who need healthcare experience the violation of dignity at the hands of the health
insurers? This article explores the distinctions that exist between legal, professional and
everyday understandings of dignity in relation to health and value.

One might argue that people who do not receive a financial compensation for their
suffering have less dignity, or that their dignity is not recognized. It is tempting to argue
that Brazilians who have access to private insurance have more dignity because the
violation of their dignity is compensated. When people with private insurance receive
moral damage payments they are financially better off, and one could argue that their
dignity is therefore recognized. I suggest a more subtle analysis that focuses also on the
incommensurability between personhood and economic value. Personhood cannot be
captured by numbers and prices alone and this too points to an ethics. When Brazilians do
not receive moral damage compensations it means that their dignity has no equivalent in
numbers. It suggests that a conversion of personhood into economic value is illegitimate
(on this see Guyer, 2004, 2009; Henig, 2019; Lambek, 2008, 2015; Maurer, 2005; van
Berkel, 2019).

When one only examines how personhood and economic value are commensurable,
one could conclude that moral values are increasingly eroded (see, for example, Fourcade,
2021). Yet even under global capitalism, not everyone or everything can be priced.
Sometimes things, people, identities or beliefs are so valuable that they cannot be ex-
pressed in economic value; they remain priceless. These incommensurabilities are im-
portant because they show social and cultural differences as well as the creativity that
exists in societies (Lambek, 2008). Incommensurabilities draw our attention to virtue
ethics that ‘asks not how we can acquire objects of value nor how we can do what is
absolutely right, but how we should live and what kind of person we want to be’ (Lambek,
2008: 134, italics in original).

Both virtue and value are at stake in court proceedings. They are at stake in people’s
narratives at the Public Defender’s Office, when they seek recognition of their suffering
and the indignity they experienced when healthcare treatments were refused.5 They are at
stake when public defenders are confronted with the question: when is it right, in the legal
and moral sense, to argue that the violation of ‘the dignity of the human person’ must be
financially compensated? Value and virtue are an integral part of the judges’ verdicts: how
do judges substantiate and ‘price’ the violation of dignity?

These insights are based on ethnographic research in the office of the Public Defender,
open interviews with claimants, their families, and with legal experts. Research took place
over several periods, ranging from a few weeks to two months, from 2017 to 2019, during
which I was assisted by Fabı́ola Gomes. At the Public Defender’s Office, we interviewed
somewhere between 50 and 100 people and examined dozens of legal processes. Some of
the court proceedings, verdicts, and judge’s motivations could be accessed through the
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electronic repository, as well as the on-site archive of the Tribunal de Justiça do Distrito
Federal e dos Territórios.

I will first examine how legal resources and institutional arrangements are interpreted
and used in the office of the Public Defender. I will then present three court proceedings
that I found particularly salient for understanding the nexus of dignity and value.

Dignity in legal and healthcare arrangements

Since 1989, Brazil has had the Unified Health System (Sistema Única de Saúde) or SUS.
Today, public health consists of a national network of hospitals and other public health
institutions that offer basic and specialized healthcare (Castro et al., 2019; Paim et al.,
2011). Dignity was crucial to the history of public health in Brazil. The SUS was es-
tablished after the military dictatorship. The 1988 Constitution made a clear break with
the military dictatorship that had ruled the country from 1964 to 1985 and that had grossly
violated human rights (Biehl, 2013; Biehl et al., 2009; Paim et al., 2011; Sant’ana, 2017a).
The Constitution defined the right to health and the right to dignity. It stipulated that
‘health is the right of every individual’ and that the state was required to provide ‘access to
services designed to promote, protect and recover health’. The SUS was established to
meet these constitutional duties, but in practice it often falls short (Biehl et al., 2009; Jurca,
2020; Sant’ana, 2017a). The Temer administration (2016–18) passed several austerity
laws that restricted the SUS budget further (Doniec et al., 2016). Increasingly, patients
who depend on public health have to wait months for a medical examinations, surgeries
and other treatments. During fieldwork people told me that it is becoming more common
that hospitals cannot admit any more patients, even when their life is at risk.

In addition to public healthcare, Brazil has private health insurance, with a network of
private clinics, doctors, and other medical services. Private health insurance precedes the
SUS and is rooted in Brazilian private companies and other social organizations dating
back to the beginning of the 20th century (Carvalho and de Oliveira Cecı́lio, 2007; Paim
et al., 2011). A quarter of the Brazilian population is covered by private health insurance.
Relatively prosperous regions like Brası́lia have a higher uptake of insurance. Here, more
than 30% of the population has private health insurance (ANS, 2021: 14). In practice, it is
very common for people to combine public and private healthcare. Relatively poor people
buy certain forms of health care or private insurance throughout their lives, even if they
rely primarily on SUS.

The 1988 Constitution defined the right to health and guaranteed the ‘dignity of the
human person as the essence of all rights’. From the beginning of the Constitution, in
Article 5, it is clear that dignity is a fundamental right and that its violation gives ‘the right
to compensation for … moral damages’. The phrase ‘the dignity of the human person’
(dignidade da pessoa humana), seems somewhat tautological, in the Portuguese language
as well, but accentuates the importance of humanity.

All but one of the cases presented in this article were collected during fieldwork at the
Public Defender of the Federal District (Defensoria Pública DF). The Public Defender is
an independent government organization that ensures that people who cannot afford a
private lawyer receive free legal support. The Constitution states that Brazilians must have
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the opportunity to claim their rights. The Defensoria Pública plays an important role in
that it provides free legal support in situations where a person’s income is less than five
times the minimumwage or when the claim or legal costs meet certain criteria. The Public
Defender of the Federal District has 33 offices, including a mobile office. It provides legal
support in adoption procedures, in relation to child maintenance payments, domestic
violence, crime, human rights violations, lawsuits against businesses, and also against the
Federal District.

When people have difficulty accessing healthcare, they can visit the office, which is
only a short walk from the main bus station of Brası́lia. During opening hours, it was
always very busy, with dozens of people waiting to be seen. They often carried medical
reports, price quotes from private hospitals or pharmacies, insurance contracts, proof of
income, or powers of attorney to act on behalf of patients unable to go there themselves.
The public defenders were assisted by student interns, volunteers, and junior colleagues,
all with legal training or a degree in law. The staff and volunteers called visitors ‘users’
(usuários), a term that is commonly used to refer to people who make use of public
services and which avoids labelling them as consumers.

The users were directed to the ‘health nucleo’ or ‘consumer nucleo’. The ‘health
nucleo’ was for people who had difficulty accessing the public healthcare system (SUS).
The Public Defender kept a detailed record of public health cases and, in 2017, assisted in
approximately 28,000 cases. Users mostly wanted access to medication, medical exams or
surgeries, andmany had several cases running at the same time, such as lack of medication
and also a need for physical therapy. About 10% of these cases ended up in court, most of
them relating to access to medication (719 cases), admission to intensive care (709 cases),
and surgeries (379 cases).6 Judges generally ruled in favour of the plaintiff. If the public
health system could not offer healthcare, the Federal District had to pay for a patient’s
treatment in a private hospital, clinic, or pharmacy.

Patients or their representatives who needed help with private healthcare were directed
to the ‘consumer nucleo’ that was specialized in consumer law. The number of cases that
passed through the ‘consumer nucleo’ was not systematically registered, but it was far
fewer than in the ‘health nucleo’. However, the amount of work that needed to be done in
this ‘nucleo’was substantial. Hence users of the ‘consumer nucleo’ spent more time in the
office, because insurance company cases were more complex and took longer to prepare.

The public defenders had given Fabı́ola Gomes and me permission to do fieldwork.We
met with users in the waiting area or in one of the dozens of cubicles where they were seen
by staff or volunteers. Users almost always welcomed the opportunity to talk to us and
share the problems that they were experiencing. These conversations took place while
staff members and volunteers inspected documents and proceedings, wrote petitions, and
prepared the case in other ways.

The Constitution allows people to make claims of moral damage against the state, but
such claims were only made against private health insurers.7 Their petitions to judges
routinely included claims to compensation for moral damages (danos morais). In these
court cases, clients accused insurance companies, and sometimes brokers, of damaging
their dignity, acting in bad faith, and inflicting other forms of emotional and moral
distress.
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Conversations with legal experts revealed an important ethical consideration. Pedro, an
experienced lawyer who worked at the Public Defender, had given this extensive thought.
Pedro said that it was not only legal considerations that mattered when claiming moral
damage to companies only. Moral damage payments had to discipline companies and not
just compensate for the suffering of the client. Moral damage payments had to stimulate
insurance companies to behave better in the future, towards all clients, including those
who were not represented in the lawsuit.

I asked Pedro if the state could not be disciplined in the same way for not meeting
people’s constitutional rights to health and for causing suffering. Pedro argued that it
would be unethical to claim moral damages from the state. He, as well as many other
lawyers I met, argued that moral damage payments would cut public healthcare budgets.
Therefore, such payments would deprive others of badly needed healthcare and would
undermine an already strained public health budget. He also explained that he saw no
pedagogical function: doctors, nurses, and other healthcare professionals were already
doing their utmost to take care of patients, and such a punishment would be unhelpful and
immoral. Such claims would not recognize the effort that medical professionals and public
servants were putting in to make the best of an underfunded system.8 Moral damage
payments would actually undermine these efforts.

This means that public healthcare lawsuits consider healthcare as a collective re-
sponsibility which concerns the dignity of the population at large (see also Biehl et al.,
2012). What Pedro said made sense to me: that moral damage payments would be at the
expense of the public healthcare – a fundamental right under the Brazilian Constitution –
of the general population who were not represented in court. Pedro, like other legal
experts I spoke with, argued that moral damage payments work differently in the private
sector. In the market, these can improve the way insurers treat their clients. I asked if moral
damage payments would not undermine the solidarity on which insurance was based,
similar to moral damages against the state. Pedro argued that an important difference was
that moral damage claims reduced the company’s profit. Every day, he could see how
insurance companies were making profit while refusing to pay for treatments that their
clients are entitled to. Witnessing the injustices and suffering of people at the hands of
private insurers was part of Pedro’s work.

Actuaries and other professionals working in the private health insurance sector told
me that they were acutely aware of this view and explained that this was based on a
misconception. Moral damage payments, as well as other legal costs, led to an increase in
the premium for policy holders, or meant that insurers could only offer cheaper healthcare
services provided by less reputable doctors, clinics, and hospitals. These professionals
explained to me that moral damage payments – and legal processes in general – threatened
the sustainability of healthcare.

This means that actuaries and other professionals working in the insurance sector had a
different perspective than lawyers. With Holmes (2014) I agree that we need to take the
metaphors and views of experts seriously, as they affect the way in which financial
systems work and how professionals come up with solutions to the problems that they
encounter in finance (see also Leins, 2018; Ortiz, 2014). Pedro and other lawyers rep-
resented their clients, but also considered that the right to health and dignity can be seen
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from a collective point of view. Moral damage claims were seen to weaken the solidarity
on which public healthcare was based, as they would be at the expense of others in need of
healthcare. The ethical considerations in relation to the market were different. Here, moral
damage claims had to compensate for the violation of dignity by the insurer and, at the
same time, promote justice for the general population who were not legally represented in
court.

As a consequence of the ethical considerations on the part of the public defenders,
people who can afford private healthcare often end up financially better off than people
who depend on public healthcare. Awarding moral damage to clients only reinforces the
sharp health inequalities that permeate Brazilian society.

At the same time, I take these ethical considerations also as a critique of the relationship
between capitalism and healthcare. Capitalism means investing in companies to make a
profit. Pedro and other lawyers see on a daily basis how profit is made at the expense of the
health, well-being, and dignity of clients. As I will show, they see how this leads to all
kinds of suffering and even puts people’s lives at risk. Lawyers reason – perhaps
incorrectly – that moral damage payments cut the company’s profit. This implies an ethics
that disapproves of how profit, the core of capitalism, prevails at the expense of the health
and dignity of clients. Moreover, a detailed examination of court cases shows that it is not
only these more personal ethical considerations that matter. The laws that lawyers, public
defenders and judges can use also create a distinction between public and private
healthcare lawsuits. I will show how healthcare lawsuits can draw on a set of laws and
regulations that facilitate the commensurability of dignity and money in the market only.

‘I don’t want to ask for moral damage’

Maria came to the Public Defender after her insurance company turned down a surgery
that her doctor had prescribed. She suffered from severe back pain and had reached a point
where the pain is so bad that she was unable to do the physiotherapy that was necessary to
relieve the pain. She was diagnosed with thoracic kyphosis and chronic cervical pain
caused by her large breasts. The doctor prescribed breast reduction surgery, after which
she could resume physical exercises that would strengthen her back. Maria’s insurance
company did not authorize the surgery. The reason they gave was that this particular
surgery was not explicitly mentioned in her insurance contract and was also not listed by
the Agência Nacional de Saúde Suplementar (ANS). Since 2000, the ANS has been under
the Ministry of Health and is the regulatory agency responsible for controlling the health
insurance sector. The ANS established a list of treatments that every health insurance
policy needs to cover, and this particular treatment was not on the ANS list.

Maria was angry that the surgery was denied, but at the Public Defender’s Office she
said that she hoped to find a solution. Before arriving, she had already called the insurance
company and offered to pay the surgery herself if they would pay for the anaesthetist, the
necessary surgical materials, and post-surgery medical costs. The company rejected her
proposal, and these conversations left her with a bad feeling. She had the impression that
they did not believe that there was a medical reason for the surgery. She said that the
company implied that she wanted them to pay for an aesthetic surgery. While being
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attended in one of the cubicles she jokingly said: ‘If what I really wanted was aesthetic
surgery, I would ask for an increase in the size of my breasts, not to reduce them!’

Maria was upset that the insurance company was not honouring the contract, especially
because she had always been responsible, had modest expectations, and had always been
a reliable client. She highlighted her loyalty by saying that she had the policy for nearly
ten years when she started her current job as a financial advisor. She always paid the
premium on time, but now, when she needed them, they let her down: ‘It’s a matter of
disregard for the client. They deny authorization to see if people will give up.’

From her bag, Maria took several newspaper articles she had found online and printed
to show us. The articles reported on lawsuits against health insurance companies, and she
added:

You see, insurance companies know that they have to do this [treatment], but they don’t care.
My doctor also complained about this and about the low fee that the insurance company
would pay him for doing the surgery. They charge me 800 per month [insurance premium]
and then pay him only 700 for a risky surgery.

She continued: ‘My intention is not to harm the insurer or anything like that…. If they
propose to pay for surgery instead of starting legal action, it’s okay.’

Daniella, the intern at the Defensoria Pública who assisted Maria advised her to ask the
judge for moral damage compensation and explained that she would be entitled to this as
the insurer violated her dignity. At first, Maria objected, saying that she was not trying to
hurt the company. She only wanted them to authorize the surgery, nothing more. Daniella
explained that they routinely included moral damage claims, also as a negotiation strategy
in a conciliation hearing.9 Maria agreed and the moral damage was placed at R$10,000. I
asked Daniella how she came to this amount. She said that this was approximately the
amount that Maria needed for surgery. In this instance, the medical costs, and not Maria’s
personal experience, demonstrated the moral damage payment. The motivation for the
moral damages that Daniella included in the petition depended little on Maria’s personal
experiences. The petition did not relay the words Maria had used to describe how she felt
humiliated by the company and how the company’s behaviour had angered her. Instead,
the petition argued in great detail why it was unlawful to deny this surgery, even though it
was not included in the contract and was not part of the ANS regulations. This was
supported by documentation, such as the insurance policy, the doctor’s medical report,
and references to Maria’s constitutional and consumer rights.

During conversations, the public defenders explained to me that it was very difficult to
demonstrate the violation of dignity by using personal experiences and narratives. It was
legally problematic to establish personal experiences as facts, especially with regard to
dignity.10 Although experiences mattered a great deal to the users, the evidence for the
violation of human dignity came from the insurance contract, consumer laws and ANS
regulations regarding private health, and, last but not least, constitutional rights to health.
To prove the violation of dignity, the petition had to focus on these contractual and legal
obligations.
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What became clear was that Maria’s contract stated that only treatments listed by the
ANS were covered. The insurer denied breast reduction surgery because it was not on the
ANS list and was also not included as an additional treatment in the contract. The Public
Defender argued that this contract was abusive because it covered only treatments that the
ANS listed. This meant that the contract was not in line with what a client could expect in
light of constitutional rights to health. The contract complied with the Consumer Pro-
tection Code and ANS regulations, but, as the petition to the judge pointed out, the
constitutional right to health always prevails over other laws, codes and regulations.
Therefore, the fact that the insurance company presented the client with a contract that did
not honour her constitutional right to health was a violation of her human dignity, a
violation that required a payment moral damages.

It took some time for me to understand all this, which I am sure is at least partly because
I am not a lawyer. The violation of human dignity was not because the insurance company
dishonoured the contract. In fact, the company did comply with the contract, as well as the
Consumer Protection Code and ANS regulations. Instead, the claims for human dignity
and moral damages were based on the client’s constitutional right to health that the
contract did not honour. What took some time for me to comprehend was an important
aspect of the constitutional right to health. The Constitution explicitly defined the right to
health in relation to the state, but this right had become the foundation for the right to
health in the market, as well as the dignity and moral damage claims vis-à-vis insurance
companies. Maria’s petition went on to argue that her doctor was responsible for defining
the best treatment and that, by denying this treatment, the insurer abused her constitutional
and right to health and dignity. The staff and volunteers of the Public Defender believed it
was important to evoke the judge’s empathy. At the same time, it was clear that this did not
mean that the claims of the violation of human dignity and moral damage could be based
on the suffering that Maria and other clients like her expressed. The proof of the violation
of dignity was in presenting the client with a contract that was abusive. The contract was
abusive because it did not provide the same rights to health as the Federal Constitution of
1988, irrespective of the fact that the contract complied with consumer legislation and
ANS regulation.

This particular use of constitutional rights to health and dignity was not seen as
unusual; it only appeared unusual to me as the anthropological outsider and a novice in the
field of law. In conversations with Brazilian lawyers, public defenders, and even clients of
insurance companies, it was seen as normal. When I expressed my surprise at this in-
terpretation, a lawyer recalled a meeting he attended with the vice-president of a large US
health insurance company. The vice-president was considering expansion into the market
in Brazil, but the legal processes puzzled him and held his company back. He failed to
understand why Brazilian judges ruled that insurance companies had to compensate for
the violation of dignity and authorize treatments even when these treatments were not
included in the contract, were not listed by the ANS, and when the Consumer Protection
Code was not violated.

The lawyer laughed when he recalled this event. He understood that this might not
make sense to foreigners who were not familiar with Brazil’s legal intricacies, but also
pointed to another more political aspect. Lawyers and healthcare professionals told me
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that they did not see the ANS as a legitimate institution. They argued that the ANS was
supposed to regulate the healthcare market and protect clients, but was in fact more a
lobby organization catering to the interests of the insurance sector. It was a commonly
held view that the ANS did not prioritize the interests of patients or medical professionals
and therefore violated fundamental human rights. As Carvalho and de Oliveira Cecı́lio
(2007) show, over the past 25 years, the federal government repeatedly sided with in-
surance companies against the interests of clients and medical professionals. Disputes
over government regulations, insurance coverage, exclusionary clauses, the autonomy of
medical professionals, and the responsibilities of public and private healthcare sys-
tematically ended in favour of the insurance sector (Carvalho and de Oliveira Cecı́lio,
2007; see also Daros et al., 2016).11 Many lawyers and medical experts did not see the
ANS as a legitimate institution, and this was reflected in the petitions in which judges
were asked to give precedence to the constitutional right to health and dignity over and
above ANS regulation.

Maria waited five months for the court’s final verdict. The judge ruled that the in-
surance company had to pay for the treatment prescribed by the doctor, pay all legal costs,
and that Maria was entitled to R$7,000 for moral damages. The judge stated that the
insurance contract was intended to provide complete and integral protection of the right to
health. Maria’s contract was abusive because it did not provide this. The contract was
instead ‘frustrating the legitimate expectation of the consumer’, and ANS regulations and
the Consumer Protection Code could not be used to deny her treatment. The contract was
abusive, as the Public Defender had argued. The payment of moral damage was based on
the ‘sacred dignity of the human person as the foundation of the Federative Republic of
Brazil (art.1, III, and 6°, caput of CF/88)’. Although constitutional rights to health and
dignity refer to the state, they were used to claim access to healthcare and compensate for
the violation of dignity in the market. The legal experts that I spoke to presented this as a
consequence of legal resources: the contract was evidence of suffering. At the same time,
this distinction also suggests a virtue ethics that distinguishes personhood in relation to the
market from personhood in relation to the state. The next case will shed more light on this
distinction.

‘It made us look like swindlers’

Rosa and Gilermo visited the Public Defender on behalf of Alexa. They are Alexa’s
mother (Rosa) and brother (Gilermo). Alexa had to stay home to take care of her newborn
baby and because she was struggling with some health issues. Rosa and Gilermo wanted
to take the insurance company and their insurance broker to court. They said that when
Alexa was in hospital to deliver her baby, the insurer refused to pay the hospital bills. They
said that the insurer or the broker had forged Alexa’s signature.

When they were seen by Raquel, it was Rosa who did most of the talking. She
explained that Alexa decided to review her health insurance policy when she was
pregnant. A health insurance policy often only pays for healthcare when it is done by a
clinic or hospital that they include in the contract. When Alexa reviewed the hospitals she
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could go to, she decided to change her policy. A new policy would be more expensive, but
would include hospitals that were closer to her home and that had a better reputation.

Alexa’s insurance broker advised her to ‘migrate’ to a new policy from another
company. He assured her that the new policy would go into effect immediately and that
the usual six-month waiting period (carência) that were normally required would not
apply. Alexa signed the contract but never received a copy. She proceeded with prenatal
care, routine check-ups and exams, all at the hospital of her choice and that was covered
by her new policy. They also planned a caesarian section delivery. In Brazil, it is common
to have a caesarian section, at least in private hospitals. In some cities, the prevalence of
caesarian sections in private hospitals exceeds 90% (de Almeida et al., 2008). When
Alexa arrived for the planned delivery, she was told that the insurance company did not
authorize the treatment. The insurer had informed the hospital that the treatment was not
covered because the policy was within the six-month waiting period (carência).

Gilermo and Rosa spoke about how terrible the situation had been. Clearly agitated,
Gilermo said: ‘They [hospital staff] told me to call an ambulance to take my sister to a
public hospital!’He found the idea to be preposterous. Gilermo and Rosa told the hospital
staff that Alexa was not going anywhere and insisted that the insurer authorize the
treatment. The hospital staff told them that they would only treat her when they paid the
bill upfront. Faced with having to travel to a public hospital, Rosa charged paid
R$15,000 with her credit card, after which the hospital proceeded with the delivery.

Alexa, Rosa, and Gilermo were not poor, but also told us that they could not easily
afford to pay such a large sum of money. The prospect of Alexa having to deliver her baby
at a public hospital had worried them. Public hospitals are often overcrowded, caesarean
sections are not performed as often, and they expected that the care that Alexa would
receive would be inferior. They had been upset about the prospect of having to put Alexa
in an ambulance.

During the conversation, it became clear that their concern also had to do with dignity.
They were worried that the medical staff or onlookers might think that they had planned to
deceive the hospital. Rosa explained how being seen as dishonest had humiliated them:

The nurses were commenting: ‘This is the patient who had a negative from the health
insurance.’ We were so embarrassed!

This concern was voiced several times, and in response Raquel explained that they
would claim moral damages from the insurer. Rosa agreed, sharing once more what she
experienced that day:

The horror of arriving for a delivery and finding out that they wanted to send my daughter to
the SUS! … The hospital staff told me: ‘We have to put your daughter in an ambulance and
take her to SUS.’ As if SUS would work out! We see on television people giving birth in the
corridors of SUS hospitals. Not to mention the embarrassment! We pay for private health
insurance and then receive a negative [from the insurer]. It made us look like swindlers
(caloteiros).

Bähre 299



Nobody had accused them of being swindlers, but the prospect of people gossiping that
they were, Rosa explained, was an indignity.

The embarrassment that Rosa voiced referred not only to being suspected of fraud, but
also to popular notions regarding class, race, and crime in Brazil. Right-wing discourses
persistently equate being poor with being criminal. In Brazil, it is not uncommon to refer
to the poor as criminals who have no right to visit shopping malls, airports, private
hospitals. In Brazil, these places of consumption symbolically mark spatial and class
boundaries that distinguish the ‘middle class’ from the poor (Pinheiro-Machado and
Scalco, 2013, 2014). When people draw on these discourses, they self-identify as virtuous
and hard-working ‘good people’. This sets them apart from the poor, who are seen as free
riders who use public institutions without paying for them through taxes (Cesarino, 2020;
Pinheiro-Machado and Scalco, 2020).

These ideas were not new, but have become more prevalent during President Bol-
sonaro’s administration. They were declared at political rallies, in public speeches and
social media, and played a growing role the hatred directed towards the poor (see Bähre
and Diniz, 2020; Bähre and Gomes, 2018; see also Cesarino, 2020; Pinheiro-Machado
and Scalco, 2020).

Alexa, Rosa and Gilermo live in Sudoeste, which is one of the wealthier parts of
Brası́lia, and health insurance and private hospitals seemed to be important not only for
health reasons, but also as a symbolic marker of their middle-class identity. Being seen as
swindlers seemed to be at the core of the violation of human dignity that centres around
middle classness. At one point during the conversation, Rosa and Gilermo talked quite
loudly about their suffering. Some of the users of the ‘health nucleo’, which is in the same
room as the ‘consumer nucleo’, became involuntary witnesses to how a well-dressed and
carefully made-up dona despised the public healthcare system. They could hear how Rosa
fiercely argued that the dignity of her family was violated by the prospect of depending on
a public health system that they themselves were struggling to access.

Gilermo and Rosa suspected that the insurance broker had forged Alexa’s signature
and filed a complaint at the police station. The police told them that this broker had a bad
track record. They informed the insurer who did nothing about it. They were angry about
many things that the insurer only cared about money; that the Superintendência de
Seguros Privados (SUSEP) did nothing with their complaints and had not revoked the
broker’s licence.12 Gilermo said he felt abandoned by these and other regulatory bodies:
‘SUSEP, ANS, PROCON, they don’t solve anything. Things get resolved only when you
go to court.’13 Rosa agreed: ‘It seems that they know all the manoeuvres for conning
people’, after which Gilermo explained how he saw the heavy aura and negative energy of
insurers and the public institutions that were supposed to regulate them.

Raquel carefully drafted the petition to the judge and included the insurance contract,
the police report, and other reports. The petition was approved by the Public Defender and
sent to the court. The petition included a claim for the hospital bill of almost R$15,000, an
allegation of fraud, as well as a moral damage claim of R$15,000.

Through the electronic database of the court, I could find out what happened with the
petition. First, the judge called in an expert who established that the signature on the
contract was forged. The judge called a hearing where the insurance company argued that
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Alexa was not entitled to the treatment. This was not due to the waiting period, as Alexa
was told in hospital, but because she did not pay her premium in time. Almost a year after
receiving the petition, the judge ruled that the insurance company had no grounds to
refuse the treatment. The insurance company had to pay the hospital bill, all legal costs,
and award Alexa R$7,000 as indemnity for moral damage. The judge wrote that the key
element of moral damage is an offence against ‘personality rights’ (direito da person-
alidade). These were ‘offences against honour, decorum, inner peace, in short, personality
projections of the human person’. The judge argued that a breach of contract was in itself
not sufficient to cause moral damage, but that in this case, where a mother who was about
to deliver a baby was denied healthcare, the beneficiary’s ‘dissatisfaction and stress… go
far beyond mere daily nuisances’. He reasoned that refusing to authorize medical as-
sistance during childbirth was a breach of contract. This breach of contract caused a
mother psychological distress and anguish and the R$7,000 moral damage compensated
for this. The judge argued that moral damage compensation also had ‘an important
pedagogical function’: it encouraged the insurance company to improve its behaviour.

A public and private lawsuit

Let us return to Diana, who, with the help of the Public Defender, initiated a lawsuit
against her health insurance company and the state. Only the suit against the insurer had a
moral damage claim, which was set at R$20,000. Diana’s autoimmune disease had caused
her to partially lose her eyesight. She could easily fall and hurt the baby. It was also for this
reason that Diana’s husband took a day off as an Uber driver. He wanted to accompany his
wife, gently holding her hand. The intern who attended Diana could clearly see that Diana
was pregnant and jokingly said: ‘Please do not deliver here!’ Diana laughed: ‘I hear that a
lot these days. People at work also tell me: “You have to go home, you could have this
baby at any moment! Don’t have it here!”’ We all laughed.

Diana told us that her pregnancy was not planned, but that the baby was very wanted.
Only later did Diana find out that the medication she took could be dangerous to the baby.
Diana was relieved when tests revealed that the baby was fine. She said: ‘When I found
out, I could only cry. I thought I could have killed or damaged the baby.’ Diana’s anxiety
was amplified by feelings of guilt and she explained that she might be seen as an ir-
responsible or uncaring mother.

The doctor had prescribed another type of medication to Diana, which she had to take
in two doses. The first dose had to be taken within 24 hours after delivery, and the second
dose six months later. The doctor said that Diana’s health also requires her to have a
caesarean section, for which they had set a date. But now, without medication, they had to
postpone childbirth as much as possible.

When Diana and her husband visited the Public Defender for the first time, they were
directed to the ‘health nucleo’. They drafted a petition against the Federal District of
Brası́lia, which is responsible for public health. The petition stated that Diana’s con-
stitutional right to health must be honoured, that it was the constitutional duty of the state
to provide healthcare and that the doctor’s prescription had to be followed. The state had
to provide the medication or otherwise purchase it from a commercial pharmacy. The
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petition did not explicitly mention the distress and suffering that Diana was feeling, but it
was clear that the life of Diana and her baby was at risk if the medication was not available
very soon. For that reason, the judge was asked to make a decision as quickly as possible.
This petition did not include a moral damage claim.

During this first visit to the Public Defender, it became clear that Diana had health
insurance through her work. This was with a so-called self-managed health insurance
company (empresa de autogestão). Self-managed health insurance companies were
created by and for groups of workers; some of them date back to the 1930s, long before
Brazil developed an extensive public healthcare system. They were common among civil
servants like Diana, and today self-managed health companies make up about 6% of the
health insurance market. Although these insurers are non-profit they are regulated in the
same way as other private insurers (Carvalho and de Oliveira Cecı́lio, 2007; Paim et al.,
2011: 1786). Diana’s health insurer said that the ANS, the national regulator of private
healthcare, did not require the insurer to cover this policy and that her medication would
not be provided.

The Public Defender then decided to sue both the state and the insurer in the hopes of
getting a fast positive verdict. Given that the delivery date had already been postponed and
given the severity of the health risks to Diana, a few days would already make a dif-
ference. It was best to take both the public and private routes at the same time. Another
reason for suing the insurance company, the Public Defender explained, had to do with a
Supreme Court ruling. The ruling stated that a health insurer cannot pass on its re-
sponsibility to the public healthcare system. If Diana won the case against the state, which
they were certain of, she would still have to sue her insurer and force them to reimburse
the state.

Four days later, Diana returned to the office to find out about the ruling. The judge had
ruled that the Federal District had to purchase Diana’s medication at a commercial
pharmacy. But there was a setback. Diana needed to take a court order that proved the
judge’s ruling to the private pharmacy. The court order was not there yet and nobody knew
how long Diana could wait. Initiating a lawsuit against Diana’s insurance company
would, hopefully, be a faster route.

Here, also, the claim was that Diana was entitled to this medication, but now a moral
damage claim of R$20,000 was included. Marieta drafted a petition that was more than
twenty pages long and explained that it was so long in order to convince the judge. From
experience, they knew that it helps to be as specific as possible about the health threat.
Marieta was clearly concerned about the well-being of Diana and her baby. Diana was
concerned that her autoimmune disease could worsen. When her vision deteriorated
further, there could be massive consequences extending to her work, social life, the ability
to take care of herself and of her baby. The fact that the delivery had already been
cancelled, and that she could have the baby at any moment without having the proper
medication, weighed heavily on her.

Diana told us about her financial worries. She and her husband could not afford to buy
the medicine and her husband earned less as he had to accompany her. These experiences
and stories mattered a great deal to Diana, and Marieta was very concerned too. Marieta
tried to include as much as possible in the petition, but could only indirectly relate Diana’s
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experiences. The petition gave a detailed overview of Diana’s health, the urgency of her
situation, the doctor’s diagnosis and treatment, her insurance policy and her commu-
nications with the insurance company. It presented a detailed legal motivation for why
Diana was constitutionally entitled to the medication prescribed by the doctor.

Marieta said that, like her colleagues at the Public Defender, she found it difficult to
explain why experiences were only marginally included in the petition. Users wanted to
share their fears and other emotions. They talked passionately about how they were
humiliated, brushed off, or lied to. It was frustrating for clients to politely listen to the
insurer’s veiled accusations that they were trying to cheat. Some of the staff of the Public
Defender said that these stories were a distraction from the work they had to do. Others,
mainly new staff members, told me that they were disturbed by these stories and found it
difficult to deal with the emotions and injustices. Some had sleepless nights over this.

Diana’s petition did not explicitly mention these emotions and experiences. To back up
the violation of dignity claim, it referred to texts written by legal professionals. The
petition stated that Diana’s dignity was violated when the company denied authorization
in an attempt to ‘win by tiring the consumer’, which had put the client’s life at risk. It
argued that the value of life was protected by law and that dignity was a fundamental
constitutional right in a democratic state. It quoted numerous legal experts who argued
that human dignity was the very basis of all moral values and the essence of all personal
rights, including the right to honour, a name, intimacy, privacy, and freedom of the human
person. The company had violated this human dignity by acting in bad faith; by not
approving the treatment, it caused anguish and distress. The petition declared that non-
authorization clearly proved ‘damage to the right to dignity of the human person and
damage to her physical health as a whole and damage to the greatest value of all, life
itself’.

The moral damage payment had to compensate for the embarrassment, distress, and
humiliation that the patient experienced, but also served to punish the insurer:

We can see that in order to quantify moral damage, it is necessary to analyse how badly the
company conducted itself. Based on this, the compensation must be enough to punish and
prevent the continuation of these practices…. [T]he compensation established by the judge
should be severe to discourage the defendant from doing this again and harming the lives of
other people.

The same day, the judge made the preliminary ruling that the insurer had to provide the
medication the doctor had prescribed. The final ruling was issued six months later and
could be read in the online database of the court. It confirmed the preliminary ruling.
Furthermore, the company had to pay R$5,000 for moral damage, which was substantially
lower than the R$20,000 asked for in the petition. The judge supported her ruling, stating
that, although this case concerned a non-profit company, it could be understood that there
was ‘abusive conduct … established by virtue of the business entered into’. Diana’s
insurer had been abusive by denying treatment and, therefore, did not act in good faith.
The ruling stated that the moral damage compensation was based on the extent of the
damage, the socioeconomic conditions of the parties, as well as ‘the pedagogical function
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of moral damage’. The judge argued that she hoped that penalizing the insurer would lead
to better behaviour in the future. The moral damage payment was also based on the
‘prohibition against illicit enrichment and the principle of proportionality’. In other words,
the judge argued that by denying Diana the medication, by not including it in her contract,
they had violated her dignity. Additionally, by doing so, the company was acting as a for-
profit company that was illicitly enriching itself at the immediate risk of the client’s life.
The judge explained that the fact that the insurer was actually a non-profit organization did
not mitigate this violation. The moral damage claim was based on the abuse of a market
relation – between a consumer and a company – even though the contract that Diana had
was with a non-profit organization. The judge made it clear that non-profit insurers had the
same obligations towards clients as for-profit companies. A consequence of this ruling is
that the state does not have to provide Diana’s medication.

Paying attention to incommensurability

What was at stake in the court proceedings was far from trivial. People’s health and even
lives were compromised by not having access to healthcare. Their dignity was also in
danger. According to the Brazilian Constitution, ‘the dignity of the human person’ is the
essence of all personal rights. The judges ruled that health insurers had to pay for moral
damages and compensate for the violation of dignity, while such claims were not included
in lawsuits against the state that was responsible for public health.

This lack of commensurability of dignity needs to be contextualized within Brazil’s
deep-seated configuration of inequalities where ‘citizens may not have the same rights in
all circumstances, depending on social standing and position’ (Cardoso de Oliveira, 2013: 132).
Court proceedings established that people who entered the market, as consumers of
healthcare, had a kind of dignity that was different from those who depended on public
healthcare. The violation of their dignity was commensurable to economic value, at
least to the extent that dignity could be proven by the discrepancy that existed between
contractual obligations and constitutional rights.

One could conclude that marketization and financialization increasingly quantify
personhood by equating dignity to economic value. Court procedures might lead to the
conclusion that the dignity of consumers was worth more or that courts could only
recognize the dignity of consumers as a function of the contract. After all, privatization of
services reinforced the separation of Brazilians with access to the market from those who
depend on the state, reflecting high levels of inequality (Biehl et al., 2012; Biehl, 2013).
The individual experiences with financial markets that clients expressed fit within a moral
and political discourse that celebrated consumer identities and delegitimized the state and
its public services (Pinheiro-Machado and Scalco, 2020). This discourse was prominently
present among Bolsonaro supporters during the 2018 and 2022 election campaigns, which
presented poor people as immoral people who abuse public resources, an image that was
contrasted with ‘us’, the good people who found dignity as entrepreneurs and consumers
in the market (Bähre and Gomes, 2018; Cesarino, 2020). For some, the prospect of having
to rely on public healthcare not only posed health risks, but also threatened notions of self
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that were defined by market relations that shored up distinctions between the good people
and the scroungers.

At first, I considered it unfair that compensation should be paid only for violation of
dignity at the hands of the market (see Bähre, 2022). The incommensurability of dignity
and economic value vis-à-vis the state suggested to me that Brazilians who rely on public
healthcare have less dignity than people with private health insurance. Moral damage
payments in the private sector only reinforce Brazil’s sharp economic inequalities.
However, such a view would imply an embrace of a political and ideological discourse
that only recognizes personhood when it is commensurable to economic value. Such a
view would misrepresent markets as totalizing and universalizing forces, where, in the
end, not even personhood escapes economic values. But a close examination of court
proceedings reveals a more complex and diverse reality. Values are created within social
and institutional networks that create and reflect particular worldviews.14 When people
take part in particular exchanges they gain recognition and prestige but also develop other
aspects of moral personhood (Bähre, 2020; Brites, 2014; Guyer, 2004; Kusimba, 2020,
2021; Zelizer, 1995, 2005). For example, Diana experiences empathy for her physical,
financial and emotional problems on the part of the staff at the office of the Public
Defender, and that they treat her with dignity. Moreover, both public and private
healthcare are possible because of exchanges. Public health is financed through a tax-
based system and this affects moral personhood. In public health, moral personhood does
not ‘translate’ into moral damage payments as it does in market exchanges. At the same
time, moral personhood is the outcome of a tax-based system that not only considers the
constitutional right to health of a patient but also the responsibility to have healthcare as a
collective quality.

The incommensurabilities are, as Lambek (2008) importantly argued, crucial to a
theory of value that takes seriously cultural change, human creativity, and the tensions that
exist over morality, personhood, and ethics. Beyond the insights that this study provides
into legal procedures in Brazil, the proceedings highlight how important it is to pay
attention to the existence of ‘a partial barrier, a lack of clear or complete equivalence’
(Lambek, 2008: 139).

Court proceedings establish that the violation of dignity can be priced in the market
only because it needs evidence to prove the violation of dignity. Personal experience does
matter, but is not sufficient. Instead, it is the contract between the client and the company
that proves the violation of dignity. Personal experiences and contractual obligations thus
offer different perspectives on moral personhood, each with far-reaching consequences
for what can be equated with economic value. To prove moral damage one needs a
contract between a client and a company, and that exists only in the market. This specific
legal context has a technical side (private lawsuits can draw on legal resources to prove
violation of dignity via the contract) that, at the same time, represents an institutionalized
justification of unequal treatment.

By taking an ethnographic look at what precisely happens in court proceedings, one
notices all kinds of moral evaluations, some of them represented through legal resources
and considerations, where dignity and morality are considered but at the same time not
made commensurable to economic value in the form of a moral damage payment. An
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ethnographic approach to court proceedings reveals those ethical considerations that have
escaped monetization and reveals an ethic that establishes a boundary between dignity
and economic value; where legal professionals are not ignorant of personal experiences
but need to have the legal resources to express them; and where not only the suffering and
dignity of the claimant are considered, but also of other Brazilians in need of healthcare;
and where moral damage claims are a fundamental critique of the nexus of capitalism and
healthcare. For Rosa and Gilermo, dignity means avoiding public healthcare. They find
dignity when they are compensated financially for possibly being seen as swindlers. For
some legal experts, dignity is a feature of the contractual obligations between clients and
companies. Public defenders like Pedro have a different view again, when they do not
make moral damage claims as they consider dignity and the right to health as a collective
responsibility that would be threatened by such claims against the state. Legal practices,
professional evaluations and personal experiences reveal the complex and diverse ethical
perspectives on personhood in a divided Brazilian society where personhood is some-
times priceless.
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Notes

1. See Daros et al. (2016) for an analysis of complaints that were sent to the Supplemental Health
National Agency (ANS). It shows that problems with access to services and care were the most
prominent complaints.

2. Preliminary rulings were only made in cases of medical emergencies. These rulings were
sometimes made within a few hours and would not take longer than a few days.
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3. For example, a claim of R$15,000 was reduced to R$5,000; R$20,000 reduced to R$3,000;
R$20,000 reduced to R$5,000; R$10,000 reduced to R$7,000; R$15,000 reduced to R$7,000.

4. See Biehl (2013) and Cardoso de Oliveira (2020) on dignity and inequalities in Brazil.
5. See Das (1998) on the communicability of pain. See also Robbins (2013: 456) on suffering,

empathy and the mobilization of social change.
6. See also Biehl et al. (2012) and Sant’ana (2017b).
7. A moral damage claim was included in all but one of the 16 cases.
8. In a conversation, Aleksandar Bošković pointed out to me that this might relate to the sanctity of

the state: the state cannot be punished because of its sovereign status.
9. In one of the 16 cases, the judge ruled that the company had to pay for a surgery to remove an

inflamed appendix and awarded the moral damage claim. After the verdict, the insurance
company informed the client that they would appeal the ruling, unless the client accepted that
the company would pay for the surgery but not for moral damage. The insurer emphasized that
such an appeal would take a very long time and would be risky for the client. Although the client
and her lawyer were convinced that she would win the appeal, she agreed to the proposal. She
realized that the appeal would lead to frustration and anxiety, and possibly financial problems.
She decided to accept this and move on with her life.

10. See also Cardoso de Oliveira (2020) on civic sensibilities in Brazil’s legal context.
11. See Fromm (2019) on how insurance companies influence national laws and policies regarding

car insurance.
12. SUSEP falls under the Ministry of Economy and is the inspectorate of the insurance, private

pension, capitalization and re-insurance market.
13. PROCON is the Institute of Consumer Protection (Instituto de Defesa do Consumidor).
14. See Bähre (2011), Graeber (2001), Guyer (2004, 2009), Lambek (2008), and Otto and

Willerslev (2013). Studies of life insurance show how these moralities are at the forefront
when people receive financial compensation for the loss of life. See Bähre (2020, 2022), Chan
(2012), Golomski (2018), Moretti (2021), Mulder (2020) and Zelizer (1995).
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