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1. INTRODUCTION
As of the amendment of the Parent-
Subsidiary Directive in 2014, directives in 
the area of direct taxation may contain an 
obligation for the EU Member States to tax 
income. Such an obligation to tax income 
would be incompatible with obligations 
under tax treaties if such treaties contain 
an obligation to refrain from taxing that 
same income. In the event of such an 
incompatibility, the question arises as to 
which obligation must be given effect 
to by an EU Member State in practice: 
the directive’s obligation to tax or the tax 
treaty’s obligation to no tax.1

In formulating an answer to this question, 
reference may be made to the rules of 
public international law, domestic law, 
and European Union law.2 In this article, 
the conclusions, based on the analysis set 
out in the book ‘The Effect of Directives 
in the Area of Direct Taxation on the 
Interpretation and Application of Tax 
Treaties’, regarding the question which 
obligation must be given effect to by 
an EU Member State under the rules of 
public international law (section 2) and 
European Union law (section 3) are set out.3 
In that respect, the focus is on setting out 
the conclusions regarding the question 
whether a directive is able to render an 
incompatible tax treaty inapplicable under 

public international law or the laws of the 
European Union. This article ends with a 
conclusion (section 4).

2. PUBLIC INTERNATIONAL LAW
For the purposes of determining the effect 
of directives on the application, in terms of 
applicability, of tax treaties concluded by 
the EU Member States, a distinction must 
be drawn between tax treaties concluded 
by an EU Member States with another 
EU Member State (“Intra-EU Treaties”) 
and tax treaties concluded with a third 
state (“Extra-EU Treaties”). The reason for 
drawing this distinction is that, under 
the conflict rules of public international 
law, a directive may only take precedence 
over a tax treaty that has been concluded 
between parties that have expressed, 
directly or indirectly, their consent to be 
bound by that directive. As third states 
have not expressed their consent to be 
bound by (article 288 of) the TFEU or the 
adoption of a directive within the Council, 
directives should, in accordance with the 
principle of pacta tertiis, not be able to 
affect the application of Extra-EU Treaties.4 



29

As a consequence, EU Member States are 
required to give effect to an Extra-EU Treaty 
that would be incompatible with a directive 
under public international law.5
Whereas a directive would not be able 
affect the application of Extra-EU Treaties 
under the general conflict rules of public 
international law, this is different for Intra-
EU Treaties. As the EU Member States 
have expressed their consent to be bound 
by a directive, either directly by voting 
in favour of its adoption or indirectly by 
entering into the TFEU, it is conceivable 
that the general conflict rules of public 
international could result in the application 
of tax treaties concluded between them 
being affected by the directive as a 
decision of an international organization.6 
Under the codified general conflict rule 
of public international law, i.e., the lex 
posterior conflict rule of article 30 Vienna 
Convention 1969, this is conceivable if 
the adoption of a directive is regarded as 
relevantly similar to the conclusion of an 
Intra-EU Treaty.7 If relevantly similar, it is 
arguable that the lex posterior conflict 
rule of article 30 Vienna Convention 1969 
may be applied (by analogy) to a conflict 
between a directive and an Intra-EU Treaty. 
If applicable (by analogy), a directive sets 

aside an incompatible Intra-EU Treaty if (i) 
the directive has been adopted after the 
conclusion of the incompatible Intra-EU 
Treaty and (ii) the subject matter of the 
directive is the same as that of the earlier, 
incompatible Intra-EU Treaty. Whereas it 
might seem straightforward to determine 
whether the directive is later as compared 
to the Intra-EU Treaty, it is less so the case 
with respect to the sameness of their 
subject matter; the sameness of subject 
matter requires an assessment of the topic 
or substance dealt with by the directive 
and the incompatible Intra-EU Treaty on 
an overall basis. Based on assessment 
of the topic of the directives adopted up 
to an including 30 October 2022,8 it is 
considered arguable that such directives 
relate to the same subject matter as Intra-
EU Treaties based on their similarities 
with Intra-EU Treaties in terms of topics or 
substance dealt with. There are, however, 
also differences in topics or substance 
dealt with that would make it arguable 
that they do not relate to the same subject 
matter. Hence, the sameness of subject 
matter is not a given.9 Consequently, it is 
only arguable – and not a given – that a 
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later directive takes precedence over an 
earlier Intra-EU Treaty on the basis of an 
(analogous application of) the lex posterior 
conflict rule of public international law.

In addition to the codified general conflict 
rule of public international law, reference 
may also be made to the lex specialis 
conflict rule that, although not codified, 
is considered a widely accepted conflict 
resolution rule under public international 
law.10 Pursuant to this conflict rule, a 
directive, as a decision of an international 
organization, would render an Intra-EU 
Treaty inapplicable if the directive provision 
that is incompatible with (a) provision(s) 
of an Intra-EU Treaty relates to the same 
subject matter as that (those) provision(s) 
and in a way that is more precise.11 In order 
to apply the lex specialis conflict rule, a 
sameness of subject matter test applies 
at provision-level (instead of an overall-
level for the purposes of the lex posterior 
conflict rule). Based on the partial overlap 
in subject matter dealt with directives 
and Intra-EU Treaties in general and the 
understanding that directives generally 
have a more limited scope, it would seem 
that the lex specialis conflict rule is capable 
of resulting in a directive (provision) 
setting aside incompatible Intra-EU Treaty 
provision(s) in the event of a conflict. With 
respect to this conclusion two caveats must 
be made to not overstate its importance. 
First, it should be acknowledged that 
the lex specialis conflict rule, although 
having been applied to conflicts between 
different, yet equally ranked, sources of 
public international law, has not yet been 
applied to a conflict between a decision of 
an international organization and a treaty.12 

Second, the applicability of the lex specialis 
conflict rule depends on assessment of the 
subject matter dealt with by the relevant 
directive provision and the subject matter 
dealt with by the incompatible provision(s) 
of an Intra-EU Treaty. 
Hence, its effect may vary from one conflict 

to another. As such, it is merely arguable – 
and not a given – that a directive provision 
is capable of setting aside an incompatible 
provision of an Intra-EU Treaty on the basis 
of the lex specialis conflict rule.

3. EUROPEAN UNION LAW
For the purposes of determining whether a 
directive is able to render an incompatible 
tax treaty inapplicable under European 
Union law, the starting point is that a 
directive enjoys primacy vis-à-vis such a 
tax treaty. Based on such primacy, national 
courts are, in principle, required to set 
aside provisions of tax treaties that are 
incompatible with provisions of a directive.14 
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Whereas this primacy-based conflict rule 
might seem to indicate that tax treaties 
must be rendered inapplicable to the 
extent incompatible with directives, the 
following caveats must be made. First, the 
primacy-based conflict rule does not apply 
with respect to those Extra-EU Treaties that 
have been concluded by an EU Member 
State before its accession to the European 
Union if that setting aside entails that 
rights of, or obligations towards, third states 
would be affected (see article 351 TFEU (as 
interpreted by the Court of Justice of the 
European Union in Generalstaatsanwalt 
München)15). 16 Second, if applicable to 
a conflict between a directive and a tax 
treaty, the primacy-based conflict rule must 
also be ‘enforceable’ or ‘reliable’. In order 
for the primacy-based conflict rule to be 
‘enforceable’, it must be established that 
the directive provision that is incompatible 
with the provision(s) of a tax treaty has 
direct effect and that the setting aside 
of the tax treaty’s provision(s) does not 
result in the imposition of an (additional) 

obligation for the taxpayer (prohibition of 
reverse vertical direct effect).17 Within the 
context of conflicts between directives that 
impose an obligation to tax income and 
tax treaties that impose a duty to not tax 
income, the prohibition of reverse vertical 
direct is highly relevant because the setting 
aside of a provision that prevents taxation 
of income in order to tax that income 
would result in a higher tax burden. If 
the setting aside results in a higher tax 
burden, the primacy of a directive would 
not be ‘enforceable’ before a national 
court in the sense that such a court is not 
required, as a matter of EU law, to set aside 
the incompatible tax treaty. As such, the 
primacy of a directive vis-à-vis a tax treaty 
does not in and of itself entail that each 
and every tax treaty that is incompatible 
with such a directive must be set aside by a 
national court. Such primacy is, essentially, 
a one-way street18 that may only result 
in the setting aside of tax treaties if that 
would be beneficial for a taxpayer; if and to 
the extent that the tax treaty provides for 
a lower tax burden than would be the case 
if set aside by a directive, the directive’s 
primacy is not enforceable as a result of the 
prohibition of reverse direct effect.19

4. CONCLUSION
With respect to the question whether a 
directive is able to render an incompatible 
tax treaty inapplicable under public 
international law or the laws of the 
European Union, the following may be 
concluded. First, under public international 
law, directives may only be able to render 
tax treaties between EU Member States 
inapplicable on the basis of the lex 
posterior and lex specialis conflict rules; 
tax treaties with third states may not be 
affected. Second, under public international 
law, the extent to which a directive may be 
able to set aside a tax treaty between two 
member states requires an assessment of 
the timing of the adoption of the directive 
vis-à-vis the conclusion of the relevant 
tax treaty and a comparison of subject 
matter on an overall level (lex posterior) 
or a comparison of subject matter on a 
provision-level (lex specialis). Depending 
on the outcome of such an assessment, a 
directive can render a tax treaty between 
EU Member States inapplicable under 



32

public international law. Third, under the 
laws of the EU, the primacy of a directive 
obliges a national court to, in principle, 
render inapplicable incompatible tax 
treaties concluded by the EU Member 
States, unless this would result in the rights 
of, or obligations towards, third states 
under pre-accession tax treaties with third 
states being affected. Fourth, the obligation 
to render such tax treaties inapplicable 
needs to be enforceable. In order to be 
enforceable, a directive provision that is 
incompatible with a tax treaty needs to 
have direct effect while the setting aside 
of the tax treaty may not result in the 
imposition of a higher tax burden due to 
the prohibition of reverse vertical direct 
effect. Within the context of a conflict 
between a directive that requires taxation 
of income and a tax treaty that requires 
non-taxation of that same income, the 
prohibition of reverse vertical direct effect 
effectively entails that the tax treaty cannot 
be set aside on the basis of the primacy-
based conflict rule of the laws of the EU. As 
such, a directive that is aimed at increasing 

the tax burden of a taxpayer may enjoy 
primacy vis-à-vis an incompatible tax 
treaty, but such primacy would, in fact, 
not be enforceable and would not be able 
to render inapplicable such a tax treaty in 
practice. 
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