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Introduction

My PhD research deals with the national legal arrangement of
refugee treatment in Indonesia. It focuses on two aspects: the
lawmaking process and discretion at the implementation level,
which it perceives as dialectical or cyclical, rather than separate
processes.?Ilook at three national legal instruments in particular:
the right to asylum provision in the Constitution, the 2011 Immigra-
tion Law, and Presidential Regulation (PR) 125/2016 on the Treat-
ment of Foreign Refugees. These legal instruments are important,
but as I will show later, they are also problematic to deal with refu-
gees in the context of Indonesia as a non-signatory state to the 1951
UN Refugee Convention or the 1967 Refuge Protocol.

Currently, there are more than 12,000 refugees and asylum seekers in
Indonesia; more than a half of the population comes from Afghan-
istan and the second largest group is Rohingya.® Although the
number of migrants is relatively small compared to the number

of migrants in Europe or other Southeast Asian countries, such

as Bangladesh and Malaysia, the case of Indonesia is interesting
because its reception of these migrants reflects the fact that Indo-
nesia considers itself merely as a transit country.* This is related to
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the circumstance that for most of these migrants the preferred desti-
nation was Australia, least until 2013/2014 when the country started
implementing a policy of full deterrence, including military-based
pushback operations® and extraterritorial processing agreements
with some Pacific countries.®

In Indonesia many refugees were detained in immigration deten-
tion centers (IDCs) under the 2011 Immigration Law, but since 2018
the government has started to release all the detained refugees due
to cuts in Australian funding of the International Organization of
Migration (IOM) which funded the operation of these detention
centers and financially support refugees.” While Indonesia knows a
constitutional right to asylum and has other relevant human rights
provisions, refugee status determination (RSD) is delegated to the
UN refugee agency UNHCR and the conditions of refugees are
generally described as lacking access to fundamental rights.?

Although according to PR No. 125/2016 migrants seeking asylum
must be referred to UNHCR,® immigration officials sometimes start
criminal proceedings against them, as I will later explain. However,
there are also some positive practices by government agencies in
implementing human rights laws towards refugees, such as toler-
ating refugees working in the informal sector and opening access to
formal education for them nationwide.!® These practices also reflect
how government officials exercise discretion in implementing the
legal frameworks I elaborate further in this research, which explores
Indonesia’s motives for constructing the current complex legal
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framework, including an assessment of the influence Australia exer-
cises on making such laws.

Methodology and research process

This research is situated in sociolegal studies and involves doctrinal
legal analysis as well as empirical research. I conducted the doctrinal
analysis and the initial socio-political analysis before I started my
PhD-trajectory; they were completed in the first year of my PhD.1:
After Istarted my PhD in 2020, I took one step back conducting a
systematic literature review to map and study the scholarly contribu-
tions on the topic of asylum seekers and refugees in Indonesia.

After conducting this literature review (from November 2020 to
June 2021), my initial plan was to visit Indonesia to conduct field-
work. However, this was not possible due to Covid-19. There-

fore, I adjusted my research design and started virtual fieldwork
conducting online interviews as well as phone interviews with
respondents in Indonesia. The targeted group were people involved
in the lawmaking process of the concerned laws as well as those
involved in their implementation: lawmakers (members of parlia-
ment, representative of the government), civil society organizations,
international organizations (UNHCR and IOM), academics, Indo-
nesia’s National Human Rights Commission, judges, government
officials from central government agencies and also local officials, in
four cities: Jakarta, Makassar, Tanjung Pinang (Bintan) and Lhokse-
umawe (Aceh).

After about six months of virtual fieldwork, I was able to visit
Indonesia from the end of December 2021 until March 2022 as the
Covid-19 situation improved. In total, I conducted 78 audio-recorded
semi-structured interviews and six informal conversations (unre-
corded). For the lawmaking analysis, I analyzed the datainsucha
way as to uncover the ‘implied problem’ or “problem representation’
underlying a policy.?

Some initial findings

Competing approach in asylum and refugee legislations
The legal analysis shows that these laws represent competing
approaches, one advocating a rights perspectives, as represented by
the Constitution ** and another promoting a humanitarian approach
to deal with refugee issues in a discretionary manner (the 2011 Immi-
gration Law, and PR 125/2016). The latter two laws seem to contra-
dict the Constitution, especially its Article 28G (2) which guarantees
the right to asylum together with freedom from torture which
sustains the non-refoulement principle. The general problem is that
many human rights guarantees in the constitution are not followed
by implementing legislation, which makes it hard to change the
main actors’ attitude.'* This problem is also apparent where it
concerns the constitutional right to asylum and where there is no
legislation that translates this right into a procedural mechanism.
Ideally, the minimum consequence of this right is that besides the
duty to uphold the non-refoulement principle, Indonesia should also
establish its own asylum procedures even though it is not a party to
the Refugee Convention. 1° Nevertheless, the 2011 Immigration Law
makes no reference at all to asylum seekers and refugees. They are
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regarded as illegal immigrants under this law and its implementing
regulations. 16

Another problematic piece of legislation is PR 125/2016. On the one
hand, the PR reflects significant progress: it adopts the definition

of refugees in the Refugee Convention and the Protocol, regulates
designated shelter for refugees as alternative to detention, deter-
mines the minimum basic needs for them as well as involves more
actors outside Immigration authorities, including local govern-
ments."” It also mentions clearly that refugee treatment should be in
accordance with general international law and national legislation®
in line with asylum provisions in its parent act, the 1999 Law on
Foreign Relations.!® On the other hand, in many respects, it refers to
general immigration law and it regulates immigration supervision
in a special chapter.?’ And instead of establishing a national asylum
procedure to implement the constitutional right to asylum, PR
125/2016 makes no change on asylum procedure, leaving RSD again
to UNHCR. Even though from this arrangement PR 125 implicitly
reflects a non-refoulment principle, at least to a degree, the choice to
adopt this principle in a PR, which has a lower position in the legal
hierarchy compared to the Law (undang-undang), makes this regula-
tion less binding than, in this case, the Immigration Law.

Problematization of asylum and
refugee in lawmaking process

The previous discussion correlates with my findings about the
lawmaking process that the three legal instruments have different
problems to solve in relation to asylum and refugee matters.

First, there was no specific discourse on the right to asylum during
the second constitutional amendment process in 2000. Instead, the
constitution makers (MPR-members) focused on general human
rights problems, but were silent on the detailed procedure to protect
human rights, including the right to asylum. Thus, the scope,
meaning as well as procedure of this right were not clearly deter-
mined, resulting in various understandings about the nature of this
right among the MPR members, in particular whether it only refers
to Indonesian citizens seeking asylum abroad or also to foreigners in
Indonesia, including refugees.

Second, the discourse dominating the making of the 2011 Immi-
gration Law focused on crimmigration: the attempt to diminish
irregular migration by addressing transnational organized crimes,
especially people smuggling by ‘syndicates’ who facilitated migrants
— most of them asylum seekers — to come to Indonesia. Even though
at that time some members of parliaments (DPR) wanted to regu-
late refugees in that law, the majority rejected refugee provisions
not only to avoid the socioeconomic burdens, but also because of

an anti-foreign sentiment that perceives foreigners in general as a
threat to Indonesian citizens and national interests — a sentiment
related to Indonesia’s colonial history.

Third, the making of PR 125/2016 to some extent shifted the
discourse from avoiding a regulatory approach to refugees explic-
itly, as in the 2011 Immigration Law, to the need of having a practical
legal framework. I found that PR 125/2016 was intended to solve the
problem of coordination in handling refugees among involved agen-
cies. This problem is a consequence of the ‘silo mentality’ in Indo-
nesian bureaucracy in which each government agency prioritizes its
own legal framework in the inter-agencies relation. This mentality
alsoled to alengthy discussion of the PR draft. Although some
human rights provisions were included in the earlier versions of the

Regulation of Director General of Immigration No. IMI-1489.UM.08.05 Year 2010
regarding the Treatment of Illegal Immigrants, replaced by Regulation of Director
General of Immigration No. IMI-0352.GR.02.07 Year 2016.

Article 1 PR 125/2016.

Article 3 PR 125/2016.

Article 26 PR 125/2016.

See Article 9 - 24, and Chapter V PR 125/2016.
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PR’s draft,* many government agencies strongly rejected it, making
a compromise unavoidable. Thus, not only were such rights-based
provisions removed in the final version of the PR, but some detailed
provisions were also omitted.

In the two latter processes of lawmaking, I found traces of Austral-
ia’s influence in different ways. In contrast to the existing literature,
which suggests that Australia’s influence is conclusive, my finding
on the making of the 2011 Immigration Law shows that Indonesia
follows its own agenda in combating people smuggling, which is to
protect Indonesian citizens from cross-border human trafficking. In
fact, the creation of PR 125/2016 can be seen as a response to counter
Australia’s extraterritorial asylum policy, including its unilateral
push-back policy, by restating Indonesia’s role as a transit country
and its relegating all costs incurred to accommodate refugees to the
responsibility of IOM, which is mainly funded by Australia.

Even local immigration offices interact more
with their local partners, such as the police,
rather than with their parent agencies at the
central level, which provides greater flexibility
in responding to refugee needs, but sometimes
these local actors exceed their jurisdiction.

3.3. Discretionary implementation of laws
My initial findings show that discretion at the implementation
level is unavoidable and has continued even after PR 125/2016 was
enacted, with different forms and actors. Before the PR, discretion
primarily influenced the application of the Immigration Law, such
as to detain asylum seekers in IDCs or to let them live in other places,
or to move them from IDCs to IOM’s community houses. Discre-
tion also determined the decision to accept or reject asylum seekers,
especially after a mass maritime arrival. After the PR takes effect, not
only have forms of discretion expanded, but they also involve more
government actors. Most forms of discretion have developed to over- 4
come practical challenges faced by refugees in their daily lives as well
as fulfilling their basic needs, such access to formal education for
refugee children, civil registration for refugee children born from
mixed marriages with locals, as well as the empowerment program
co-organized with CSOs to engage in productive activities or even
tolerate them to generate income —as I found in some cities during
my fieldworks where refugees sell food, groceries or even bicycle
in their IOM’s accommodations. Most discretionary policies and
decisions rely on humanitarian grounds and feelings of empathy
to refugees, but when it decided to provide access to education for
refugee children the government based this policy on human rights
obligations under the Convention of the Rights of the Children.??
However, none of this can be reduced to the constitutional right to
asylum.

In terms of actors, discretion after PR is decided not only by immi-
gration or security agencies (coast guard or police), but also by
local governments, which play an active role in refugee issues.
This has not only changed the chain of discretion? but also deci-

24
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sion-making in general, from being highly centralized, involving
only immigration authorities from headquarters to local offices or
IDCs, to a more decentralized pattern where decisions are made
jointly among agencies at the local level in local refugee task forces,
in addition to national task forces at the ministerial level. Even local
IDCs or immigration offices interact more with their local part-
ners, such as the police at the city level and some agencies in local
government, rather than with their parent agencies at the provin-
cial or central level. While this pattern provides greater flexibility in
responding to refugee needs at the local level, sometimes these local
actors exceed their jurisdiction, ignoring the so-called recommen-
dations of the national task force for refugees, as I found in several
cities in Aceh province.

Ialso found the important role of street-level bureaucrats in exer-
cising discretion, such as tolerating refugees to engage in self-em-
ployment activities. However, unlike has been recorded about such
officials in Western countries who exercise broad discretion in the
form of their own policies, 2* the discretion Indonesian officials
exercise is based on the policies or personal characteristics of their
patron. Such tolerance is only possible if their patron has empathy
for refugees, but it is not possible if the patron is extremely rule-
bound. Thus, changes in leadership within a bureaucratic unit
can have a significant impact on how street bureaucrats exercise
discretion.

However, PR 125/2016 cannot fully overcome the silo mentality. In
2018, a couple of Hazara ethnic asylum seckers from Afghanistan
were imprisoned based on the 2011 Immigration Law because they
could not provide travel documents when Immigration requested
these, ignoring what is regulated in the PR.2 Further, some local
officials during my fieldwork complained that the PR does not regu-
late important things in detail, such as consequences on civil regis-
tration for refugee children born in Indonesia, or unregistered
marriages with locals or among refugees. This leads to a demand for
new laws, especially to revise the PR.

Concluding remarks

Some of my research findings may not be surprising for readers
familiar with the literature on refugees. What may be new is that my
findings show that while perceiving migrants, including refugees,
as a threat is not only a common view in the Global North but also

in Indonesia, what makes Indonesia’s case different is that this is
closely related to an anti-colonial narrative in order to protect its citi-
zens. What can be learned as well from this case is that it is a bad idea
to make Australia’s policy in dealing with transit countries a refer-
ence for EU asylum policy. This policy clearly worsened the condi-
tions for refugees in Indonesia.

And finally, my research indicates that discretion is required to fill in
the gaps created by different laws responding to different problems
connected with immigration as strongly influenced by the Indone-
sian bureaucracy’s silo mentality. Yet, discretion is not a panacea to
overcome all refugee matters and it can also cause injustices, which
in turn results in new demands for lawmaking — thus reflecting the
dialectical or cyclical nature of lawmaking in general in response to
the needs and dynamics in implementing asylum and refugee legis-
lation. <«
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