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ABSTRACT KEYWORDS
Forensic mental health reports (FMHRs) can be informative Forensic mental health
regarding criminal responsibility, risk assessment, and treat- reports;

ment options, but are formally irrelevant for decisions about legal decision-making;

judges; focus groups; guilt;

quilt (in terms of actus reus). In the Netherlands, a criminal trial is :
sentencing

not bifurcated into a guilt and sentencing phase. Consequently,
the court has the FMHR in the case file before the trial starts.
Important gaps remain in our understanding of the judicial
decision-making process in cases with FMHRs. In five focus
groups, 17 judges were interviewed about how expert informa-
tion in FMHRs plays a role in their decision-making about guilt
and sentencing. Using thematic analysis, results showed that
evaluation of recidivism risk is influential in decisions about
treatment. Conclusions about criminal responsibility inform
decisions about the prison sentence length. Although not
used deliberately, judges could not rule out that an FMHR
contributes to their conviction of guilt. Implications for research
and practice are discussed.

Introduction

Mental disorders are overrepresented among individuals in the criminal
justice system (Dirkzwager et al., 2021; Dorn et al.,, 2014; Favril &
Dirkzwager, 2019; Fazel & Danesh, 2002; Fazel et al., 2016). Crimes can
be committed under the influence of a mental disorder. Therefore, for-
ensic mental health reports (FMHRs) are an important source of informa-
tion for judicial decision-makers. In the Netherlands, both judges and
prosecutors can request a forensic mental health evaluation. Such pretrial
evaluations inform the court and the public prosecution office about the
presence of a mental disorder and whether this disorder is associated with
the behavior and decision-making of the defendant at the time of the
offense. The report also contains a risk assessment of whether and how
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the disorder might affect future (criminal) behavior. The forensic mental
health evaluation is based on biographical information, statements about
the alleged offense(s), health and addiction histories, forensic psychologi-
cal/psychiatric assessments including psychological testing and on social
network analyses. When the evaluation takes place in a forensic observa-
tion clinic (instead of on an outpatient basis), the report also contains
information from (group) observations. Based on the evaluation, conclu-
sions are drawn about criminal responsibility (in terms of blameworthi-
ness of the defendant) and risk, and advice is given on treatment options
with appropriate regulations (Hummelen & van der Wolf, 2018;
Koenraadt, 2010; Van Marle et al., 2013). In most cases (between 86%
and 90%) judges decide in line with the expert advice about criminal
responsibility and treatment options in these FMHRs (Boonekamp et al,,
2008; Harte et al., 2005; Nagtegaal et al., 2018), even though they some-
times contain an error margin regarding conclusions about criminal
responsibility and recidivism risk (see Fazel et al., 2012; Gowensmith
et al., 2013). Dutch judges have considerable discretionary power when
determining appropriate sanctions, especially in cases when an FMHR is
involved. The law does not prescribe how information from an FMHR
should be used in judicial decisions. As such, the Netherlands presents an
informative case to understand how judges use this discretion in cases
with forensic mental health information.

An FMHR in a criminal case can have far-reaching consequences for the
defendant. When a mental disorder is present, and the defendant poses
a significant danger to society, it is possible to impose a TBS measure (ter-
beschikkingstelling in Dutch): (involuntary) commitment to a high security
forensic psychiatric hospital (see sections 37a, 37b, and 38 Dutch Criminal
Code [DCC]). TBS has two variations: TBS with conditions and TBS with
forced care. When a TBS measure with conditions is imposed, the offender has
to abide to specific treatment conditions without being forced to receive care.
A more invasive option is a TBS measure with forced care. The offender is
placed in a (maximum) secured forensic psychiatric treatment facility to be
treated for mental illness for (at least) 2 years. The measure can be repeatedly
extended with one- or two-year increments in the case of very serious index
offenses. A TBS measure can be imposed either without or in combination
with a prison sentence.

Hence, an FMHR is relevant in decisions about sentencing, which is con-
firmed by limited research using case analysis and experimental vignette studies
among students (e.g. Claessen & de Vocht, 2012; see a review by; Van Es et al,,
2020). Some studies further suggest that an FMHR may even have an unwar-
ranted effect on legal decisions about guilt in the Netherlands (Rassin, 2017; Van
Es et al, 2020, 2022), although research on this unintentional effect among
professional judges is scarce. The current study is aimed to understand how
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judges use information from an FMHR in their decisions in a criminal trial and
what information in FMHRSs is considered particularly important.

Forensic mental health evaluation at trial

In the Netherlands, prior to trial the judges receive a case file containing all
information collected during the pretrial criminal investigation phase. This
information includes the FMHRC(s). In the Netherlands, decisions about guilt,
criminal responsibility, and sentencing are all discussed in a single-phase trial.
Serious offenses (i.e. an offense which is punishable by at least 12 months of
imprisonment) are tried by panels of three professional judges. The court first
determines the question whether the alleged behavior was committed by the
defendant. Second, it is determined whether the conduct constitutes a criminal
act. Then the court proceeds to determine whether the defendant is blame-
worthy and therefore criminally responsible." Finally, the court decides on the
appropriate sanctions, which can consist of punishment (e.g. a prison sen-
tence) and/or additional measures (e.g. TBS measure) (Keiler et al., 2017).
Both prosecution and defense can appeal these decisions at a court of appeal in
which three justices try the case.

Decision-making about guilt

Information about mental health in an FMHR is not relevant as evidence to
determine guilt (in terms of actus reus: act or omission that make up physical
elements of the crime) of the defendant. Although not prohibited by law,
guidelines for forensic mental health experts caution that information from an
FMHR should not contribute to the evidence against the defendant and
decision-making about guilt (Beukers, 2011; Nederlands Instituut voor
Forensische Psychiatrie en Psychologie, 2022; Nederlandse Vereniging voor
Psychiatrie, 2013). Contrary to the Dutch criminal procedure, in some jur-
isdictions the criminal trial is bifurcated into a guilt and sentencing phase to
prevent irrelevant information from being used in decisions about guilt.
However, the structure of the Dutch criminal procedure means a priori expo-
sure to all information in the case file relevant to make decisions about guilt,
criminal responsibility, and sanctions. Moreover, judges hold substantial

'As such, the criminal justice system in the Netherlands has a tripartite structure regarding criminal liability. This
structure involves three dimensions of liability: first it is considered whether the defendant committed the alleged
offense. Second, the wrongfulness of the offense is determined, which can in turn be negated by a justification.
And third, it is determined whether the defendant is blameworthy, or responsible, for the offense. Blameworthiness
can be diminished or negated by an excuse, such as diminished responsibility or an insanity defense. An FMHR
provides an advice about criminal responsibility and can thus be used to assess this third stage of criminal liability.
In the Netherlands, an FMHR is almost never used to assess criminal intent in the first stage of criminal liability and
is thus not used in decisions about guilt. In contrast, many Anglo-Saxon jurisdictions have a bipartite structure of
criminal liability with only two dimensions. These two are guilt: actus reus (act or omission that make up physical
elements of the crime); and mens rea (mental intention). An insanity defense is often used to contest the mens rea
element of a crime and therefore forensic mental health expertise is often used in this dimension of criminal
liability (see Christopher, 2007; Fletcher, 2007).
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discretionary power in the evaluation and combination of available evidence
(Dubelaar, 2014). From a psychological perspective on decision-making, it can
be argued that the structure of the criminal procedure may elicit cognitive
biases in favor of a guilty verdict in cases in which guilt may be doubtful
(Bodenhausen & Lichtenstein, 1987; Charman et al.,, 2019; Epstein, 1994;
Gunnell & Ceci, 2010; Kalven & Zeisel, 1966; Tversky & Kahneman, 1974).
Theories which propose that evidence is evaluated in a holistic manner (e.g.
Pennington & Hastie, 1992, 1993; Simon, 2004) suggest that information
about the mental health of a defendant in an FMHR can, by providing context,
affect the evaluation and integration of available evidence (see Neal & Grisso,
2014; Rassin, 2017, 2020). This might be especially the case if the disorder
provides a plausible explanation for the crime (e.g. a disorder that may explain
sudden aggressive behavior when suspected of a violent crime; Berryessa &
Wohlstetter, 2019; Mossiére & Maeder, 2015). Under such circumstances, this
information can be prejudicial and bias decisions toward a guilty verdict.
A few (explorative) experimental studies suggest such an unintentional effect.
The simple presence of an FMHR and/or its content (i.e. the mental disorder
the defendant suffered from) has been shown to increase the likelihood of
a guilty verdict (Mowle et al., 2016; Rassin, 2017; Van Es et al., 2020, 2022).
While these experiments can isolate (unintended) effects of an FMHR on
decisions, it remains unclear whether decision-makers are actually aware
that these unwarranted effects can occur and, if so, how such an effect could
potentially be explained. These questions require further scrutiny.

Decision-making regarding sentencing decisions

With respect to sentencing decisions, the FMHR can be informative regarding
criminal responsibility, risk assessment, and treatment options (i.e. measures).
Contrary to many other legal systems, criminal responsibility in the
Netherlands is not dealt with as a binary construct (i.e. the defendant is
considered either responsible or not guilty by reason of insanity), but rather
on a scale. Up until recently, five degrees of criminal responsibility were used.
Currently, only three degrees are used (full responsibility, diminished respon-
sibility, and no responsibility) to improve the inter-rater agreement between
experts (Hummelen, 2021; Nederlandse Vereniging voor Psychiatrie, 2013).
Recidivism risk is assessed using structured professional judgment based on
standardized risk assessment instruments (e.g. HCR-20v3, Static-99 depend-
ing on the offense) (Nederlands Instituut voor Forensische Psychiatrie en
Psychologie, 2022).

Conclusions about criminal responsibility and assessment of risk
entail information on two important factors in sentencing decisions:
blameworthiness of the offender and dangerousness of the offender
related to community protection (Berryessa, 2018; Steffensmeier et al.,
1998). On the one hand, diminished criminal responsibility can lead to
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a milder sentence, most likely a shorter prison sentence. On the other
hand, high recidivism risk may be used to justify longer incapacitation
of the offender in order to protect society. In such situations, Dutch
legislation allows judges to combine punishments with measures, such
as TBS. In practice, punishment (e.g. a prison sentence) is then con-
sidered proportionate to the severity of the offense and to the blame-
worthiness of the defendant, whereas the additional measure is used to
protect society. Measures do not need to be proportional to severity and
blameworthiness because they are not intended to be punitive and inflict
suffering. Therefore, measures can easily exceed what is considered
proportional from a retributive perspective (De Keijser, 2000, 2011;
Hart, 2008; Steffensmeier et al.,, 1998; Von Hirsch, 2009). Empirical
research on the decision-making process regarding sentencing by pro-
fessional judges in cases with FMHRs is however, scarce. In the Dutch
context specifically, explorative case analysis showed that conclusions
about diminished responsibility can indeed mitigate the length of
a prison sentence, but the magnitude of this mitigation is unclear
(Claessen & de Vocht, 2012). Furthermore, other case factors (e.g.
circumstance and severity of the crime) can in turn negate
a mitigating effect of an FMHR, because the Dutch system does not
require punishment according to the degree of criminal responsibility.
Consequently, it remains unknown how judges incorporate information
from an FMHR and other case factors in their decision-making process
regarding sentencing in the Netherlands.

The current study

While a few (quantitative) studies have focused on the role of FMHRs in decision
about guilt and sentencing, important gaps remain in our understanding of the
decision-making process in cases with FMHRs. Moreover, most prior research
used mock jurors or students to study these decisions (see review by Van Es et al.,
2020), while in practice professional judges decide on appropriate sentences and,
in most civil law systems, on decisions about guilt. This study aims to provide an
in-depth qualitative account of the extent and the manner in which information in
FMHRs plays a role in judicial decision-making about guilt, punishment, and
(TBS) measures in Dutch criminal proceedings. While specifically studied in the
Dutch context, the current study also provides a more general insight into factors
relevant in the judicial decision-making process in cases with forensic mental
health information. To address these topics, we interviewed 17 judges in five focus
groups about their decision-making regarding guilt and sentencing and the
specific aspects of a forensic mental health evaluation (i.e. the report and the
experts) judges find important to inform their decisions.
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Materials and methods
Focus group design

The current study used focus groups to allow interaction and discussion
about the participants’ experiences with and views on FMHRs. Using the
digital audiovisual communication platform Microsoft Teams, five focus
groups were held with a total of 17 professional judges. The discussions had
an average length of 78 min. Data saturation was reached after the fourth
session. The groups consisted of three or four participants, with the excep-
tion of one in which only two judges participated due to last minute
attrition (see Table 1). In-person focus groups usually require a minimum
of four participants (Krueger & Casey, 2000). However, for online focus
groups using audiovisual conference technology, it is recommended to
assign fewer participants to each group to optimize interaction among
participants and to ensure manageability of the conversations (Dos Santos
Marques et al., 2021; Krueger & Casey, 2015). Furthermore, professionals
tend to contribute more freely to a focus group, so a smaller group is
preferred when conducting focus groups with professionals (Finch & Lewis,
2003; Tuttas, 2015). Purposive sampling was used to ensure homogeneity of
the groups. Participants were required to have experience as a criminal law
judge in panels of three judges at a district court or court of appeal. To
optimize heterogeneity in experiences and perspectives in each focus group,
experience with FMHRs was not a sampling criterion. The moderator (first
author) engaged the participants in active discussion and notes were taken
by a research assistant.

Table 1. Participants per Focus Group.
Participants

FG1(n=4) R1, court of appeal, female
R2, court of appeal, female
R3, district court, male

R4, district court, female
R1, district court, male

R2, district court, male

R1, court of appeal, male
R2, court of appeal, male
R3, district court, female
R4, district court, female
R1, court of appeal, female
R2, court of appeal, male
R3, district court, male

R1, court of appeal, female
R2, court of appeal, male
R3, court of appeal, male
R4, district court, female

FG2(n=2)

FG3 (n=4)

FG4 (n=3)

FG5 (n=4)

Note. FG = focus group; R = respondent. These abbreviations are
also used to reference the quotations.
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Procedure

This study was approved by the Dutch Council for the Judiciary and the
Committee of Data and Ethics of Leiden Law School. After permission was
obtained by the Council of the Judiciary, participants were recruited by the
National Consultation of Criminal Law (NCCL; in Dutch: Landelijk Overleg
Vakinhoud Strafrecht) and the personal networks of the researchers.
A recruitment message containing information about the purpose and design
of the study was distributed among criminal law judges by the NCCL. When
participants were interested, their contact information was shared with the
first author and the focus group was scheduled via e-mail. Participants were
assigned to a group based on agenda availability. In three out of five groups, at
least two participants knew each other professionally.

All participants signed a consent form after being informed about the
content and purpose of the study, their rights regarding their participation,
audio- and videorecording of the conversation and protection of their privacy
and data. This consent was also verbally confirmed before the recording
started. No incentives for participation were given. All focus groups were
conducted in Dutch and recorded with audio and video in Microsoft Teams
as well as with a remote audio recorder. The focus groups were held between
April 2021 and June 2021.

A semi-structured interview protocol with open-ended questions was used as
topic guide to allow participants to discuss how they approach an FMHR, which
aspects of the FMHR they find most important, and how they use the informa-
tion in an FMHR in their decision-making process (e.g. “for which decisions do
you use information from an FMHR?”; “in what manner does an FMHR
contribute to sentencing decisions?”; “to what extent does criminal responsi-
bility/recidivism risk play a role in sentencing decisions?”; and “to what extent
do you think that information in an FMHR contributes to decisions about
guilt?”). Follow-up questions were used to prompt and stimulate discussion.
The topic guide was tested in a pilot session with five deputy judges. Data were
anonymized during transcription and were stored and accessed according to the
university’s Code of Conduct and GDPR. After analysis, participants were able
to check the results for any factual inaccuracies.

Participants

A total of 17 judges from different districts participated in five focus
groups. Table 1 shows the distribution of participants and relevant
demographics across the five groups. Seven judges (41.2%) from district
courts and 10 justices from courts of appeal (58,8%) participated. There
was an even distribution of male and female participants (52.9% male).
Experience as a criminal law judge ranged from 6 months to over 20
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years. Participants with less experience as a judge, had long, prior
experiences as a criminal lawyer or prosecutor. Hence, they are familiar
with the judge’s role and the court’s procedures. Two participants had
recently retired. All participants had previous experience with FMHRs at
trial, and about half of the participants (n = 8) mentioned they had other
relevant (prior) occupations related to FMHRs or forensic psychiatry or
that they specialized in court hearings regarding extensions of involun-
tary commitment to forensic psychiatric hospitals.

Data coding and analysis

The discussions were transcribed by the first author using the computer-
assisted qualitative analysis tool ATLAS.ti (ATLAS.ti Scientific Software
Development GmbH 9). Transcripts were coded using a hybrid
approach (Fereday & Muir-Cochrane, 2006) of data-driven inductive
coding (Boyatzis, 1998) and a more deductive approach based on prior
research and theory (Crabtree & Miller, 1999). Data were coded in three
stages: open, axial, and selective coding (Strauss & Corbin, 1998). Open
coding was used to label relevant pieces of text. Subsequently, these
labels were reduced and related into (sub)categories (axial coding), from
which central categories or themes were derived (selective coding).
These categories were analyzed using a thematic approach to identify
patterns within the data (Braun & Clarke, 2006; Nowell et al., 2017).
Important themes that emerged were the specific sources of information
in a case with an FMHR (i.e. the case file, the FMHR, and expert
testimony), the need for information about specific attributes (i.e. crim-
inal responsibility and dangerousness), and the use of information in
specific decisions (i.e. guilt, prison sentence, and TBS). The research
assistant independently coded 20% of the data using a protocol of codes
and themes to check the validity of the themes. Any discrepancies were
resolved in a consensus meeting.

In what follows, we outline the results from the focus groups. First, we
describe how judges generally approach an FMHR in a case. Second, it is
discussed if and how information in an FMHR contributes to decisions about
guilt. Third, the decision-making process regarding sentencing is discussed.
Fourth, the evaluation of dangerousness of the offender is discussed and how
this specifically contributes to the imposition of the TBS measure. In this
regard, the role of the forensic mental health expert at trial is also discussed.
The final paragraph describes the evaluation of criminal responsibility and
how this contributes to decisions about appropriate punishment (also in
combination with TBS).
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Results
General approach of an FMHR

To explore the manner in which judges generally use FMHRs in their decision-
making, they discussed the (expert) information they can receive about
a defendant and how they approach such expert information in a case file.
Judges expressed different approaches when reading an FMHR in a case. On
the one hand, all judges expressed that they usually read the full FMHR
carefully and critically. On the other hand, judges are sometimes forced to
selectively read the report to search for the information they need, as the
volume of reports is often quite large due to a lot of repetition, and because
they experience a lot of time constraints in their profession. They mentioned
various aspects in the report that they choose to read (carefully), and consider
important for their decisions, such as information about a defendant’s child-
hood, the relation between disorder and behavior, psychological tests, and
treatment history. Interestingly, some aspects were considered to be very
important by some judges, while others regarded the same aspects as less or
least informative (i.e. information about early childhood). In general, they
agreed that the quality of FMHRs is usually good and has certainly improved
over the years. In this regard, judges also discussed how the perceived quality
of the report affects the interpretation of its content. When the conclusions
and advice follow logically from the report, most judges adopt the conclusions
and advice in the FMHR more easily. Finally, the experience of the reporting

e N g
Decision Decision-making process: Information from FMHR ]
" J |
4 N )
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Figure 1. Visualization of key results.
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experts is used by judges to evaluate the validity and credibility of the report.
This assessment was specifically mentioned when a case involves counter-
expertise. It could be questioned to what extent experience equals expertise.
Nevertheless, sufficient (recent) experience with conducting forensic mental
health evaluation is one of the formal criteria for being registered in the
Netherlands Registry of Court Experts (Nederlands Register Gerechtelijk
Deskundigen, 2018). All judges agreed that information about the diagnosis
of the disorder and how this relates to conclusions about criminal responsi-
bility and risk is important for their decisions. We more elaborately discuss
how these concepts contribute to their decision-making process regarding
sentencing in the paragraphs that follow (see Figure 1 for an overview of key
findings).

Decision-making regarding guilt

The decision on whether the defendant committed the alleged offense is the
first decision which judges have to make in a trial. Strictly speaking, informa-
tion about the mental health of a defendant in an FMHR is irrelevant for such
decisions (in terms of actus reus: act or omission that make up physical
elements of the crime). The majority of judges indeed did not promptly
mention the FMHR in association with decisions about guilt. Multiple judges
did mention that they check the interview by the psychologist and/or psychia-
trist about the offense for discrepancies with the defendant’s statements during
the police interviews. If major discrepancies are noticed, judges may confront
the defendant at trial with these discrepancies. In such situations, information
in an FMHR is used as a starting point for further questioning about the
offense during trial.

Participants were also asked to reflect on prior research (e.g. Van Es et al.,
2020, 2022), which showed that information about mental health in an FMHR
biased decisions toward a guilty verdict. Judges unanimously expressed that
they do not deliberately use information about the defendant’s mental health
from the FMHR as evidence:

No, I cannot really imagine that. It is just like R1 said, maybe it creates the impression of
a dangerous man and that can be important when you believe there are indications for
a measure. But for the allegations, yes then you really focus on the evidence and if the
evidence is not there, it is unfortunate if the man is dangerous. You sometimes acquit
someone who you think is very dangerous. I do not believe that that influences your
conviction. I have never experienced that [FG 1, R4].

Most judges believe that their professionalism and the manner in which the
Dutch criminal procedure is structured protect them against biases in their
decision-making. When they study the case file prior to the trial, most judges
claim to adhere to the order in which they have to make the specific decisions
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about guilt, criminal responsibility, and sentencing (as dictated by section 350
of the Dutch Code of Criminal Procedure®). Therefore, they usually start with
the evidence and circumstances of the offense before continuing with the
personal circumstances of the offender and thus the FMHR. A number of
judges mentioned that strictly adhering to this order, helps them to approach
each case unbiased and with an open mind. Moreover, the FMHR is often
added to the case file later on: “You usually receive that at the last minute and
then you have already reviewed the case file and established a judgment, more
or less, independently, about how to proceed” [FG 1, R1].

The order in which the case file is read is thus important for understanding
judges’ appraisal of whether information about a mental disorder in a defendant
can potentially bias evaluation of evidence and decisions about guilt. Judges could
imagine that such information in an FMHR might subconsciously contribute to
their evaluations of evidence and other aspects of the case:

I can imagine when you conduct such a study [experimental vignette study, RvE] among
professional judges, especially when a mental disorder is congruent with the allegation,
[R1 nods] that it provides a final push for the conviction even though this is completely
subconscious. I think that applies to us as well. R1: I do not rule it out no [FG 3, R3/R1].

This mechanism was further illustrated by a number of fictitious examples
they came up with in which such an effect could occur. For example, a case
with limited evidence, no criminal record, and a mental disorder that provides
a plausible explanation for the offense. These examples bear similarities with
case vignettes used in prior experimental research on this effect (Rassin, 2017;
Van Es et al.,, 2020, 2022):

Well, I was thinking of an example in which someone is suspected of stalking and denies.
There is not much more than the police report. If you have an FMHR that concludes that
the defendant has abandonment issues and a compulsive disorder or something like that,
then I think this may play a small part in your conviction and consequently the evaluation
of the evidence [FG 5, R3].

Decision-making regarding sentencing

Conclusions about criminal responsibility and assessment of risk in an
FMHR informed judges in the current study about two important factors
in sentencing decisions: blameworthiness of the offender and dangerousness
of the offender related to community protection. More specifically, judges
discussed how certain case and offender factors as presented in the FMHR
contribute to their evaluation of dangerousness, which plays a role in

2Saction 350 Dutch Code of Criminal Procedure states that the court deliberates, on the basis of the indictment and
the hearing at trial, on the question whether it has been proven that the defendant committed the criminal offense,
and, if so, which criminal offense the judicial finding of fact constitutes under the law. If the offense is punishable
and the defendant criminally responsible, punishment or measure shall be imposed.
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decisions about treatment measures. Furthermore, they discussed how cer-
tain case factors contribute to their evaluation of blameworthiness, which
plays a role in decisions about punishment (whether or not in combination
with treatment measures).

The role of offender dangerousness in decisions about treatment measures
The case factors judges deem useful in their evaluation of dangerousness are
the risk assessment in an FMHR and the severity of the crime. In general, these
factors, and the role they play in the evaluation of dangerousness, are taken
into account when deciding about treatment measures. Susceptibility to treat-
ment to reduce risk is also a factor that is taken into consideration when judges
decide on appropriate treatment measures. Several judges believed that some
disorders (i.e. persistent pedophilia) are not suitable for ambulatory treatment.
When an offender poses a significant danger to society, a TBS measure is
usually considered the most suitable sanction. Offenders often experience TBS
as a severe and invasive sanction. For most serious offenses, TBS with forced
care can be repeatedly extended with one- or two-year increments. Judges are
aware of this potential indefinite deprivation of liberty. Such incapacitation is
understandably deemed necessary in cases with dangerous offenders.
However, judges expressed, both explicitly and implicitly, that principles of
proportionality and subsidiarity of the measure are considered when deciding
to impose TBS, especially when the offense is less severe but still qualifies as
a TBS-worthy crime:

I think that for example a less severe index offense can be a reason to refrain from
imposing TBS [with forced care, RvE]. Because of the uncertain perspective that someone
is possibly “detained” for an extended period, maybe his entire life [R4 shakes her head].
For some offenses, you can question whether the offense justifies [R4 motions
a balancing act] that prospect [R4 nods]. Even if there is an advice to impose a TBS
measure [FG 5, R2].

Yet, sometimes judges experience practical constraints when they want to take
principles of proportionality and subsidiarity into consideration when decid-
ing between TBS with forced care or with conditions. Such constraints can
lead to a lack of cooperation between other actors in the criminal justice
system when judges contemplate less severe treatment options. For example,
the option of TBS with conditions instead of forced care is only possible with
support from the probation service, because they are responsible for monitor-
ing and control. If the probation service disapproves this option, TBS with
forced care often remains the only option. Such situations prompt summoning
experts to testify in court.

While judges unanimously agreed that experts should be summoned to
court more often, experts rarely testify in court in the Netherlands. A practical
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explanation for this was that an FMHR is often added at a late stage to the case
file. Therefore, there is often no time to request the expert to testify in court.
Judges also unanimously agreed that testimony by the expert is very valuable
to clarify the findings in a report, to critically evaluate the information and ask
questions that arise during trial.

The role of criminal responsibility in decisions about prison sentences

The extent to which experts consider an offender criminally responsible
for the offense, informs judges whether he is punishable, and if so what
the appropriate severity of this punishment should be. Judges discussed
several factors, both in the FMHR and other aspects in a case, that
influence the decision-making about the appropriate punishment, in
most cases a prison sentence.

Judges use the conclusions about criminal responsibility in FMHRs to
inform and establish their own evaluation of criminal responsibility. When
judges decide that criminal responsibility is diminished, this generally miti-
gates the prison sentence because they argue that less punishment is deserved.
As said, currently criminal responsibility is assessed in three degrees: no
responsibility, diminished responsibility, full responsibility. Multiple judges
in different discussions expressed that this scale makes it difficult to accurately
determine the extent to which the mental disorder affected the behavior of the
defendant. They expressed that they prefer the use of five degrees of respon-
sibility (i.e. no responsibility, severely diminished responsibility, diminished
responsibility, slightly diminished responsibility, and full responsibility) that
was used in the past. According to them, the reduction of degrees makes it
difficult to decide how a broad category of “diminished responsibility” can be
translated into the prison sentence:

Well ... .. Irealized that we recently moved from five degrees to three degrees. And I find
that an impoverishment of the reports. Especially concerning the question about the
extent to which it [criminal responsibility, RvE] should affect sentencing [R4 nods]. It
may be less of a problem when a TBS measure is also imposed, but whether someone is
strongly diminished responsible or slightly diminished responsible, is very relevant when
you determine the length of a prison sentence. It is currently very black and white, so I do
miss those five degrees [FG 5, R2].

Furthermore, judges mentioned that sometimes specific types of disorders can
affect evaluation of criminal responsibility and thus the extent to which it
mitigates the prison sentence. A few judges claimed that it is only meaningful
to know whether a disorder was present at the time of the offense. Others,
usually with more experience with cases with FHMRSs, expressed the view that
certain disorders (e.g. psychotic disorders) impair criminal responsibility
more than others (e.g. personality disorders) based on the reports. They also
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look at the congruency between the criminal behavior and the disorder more
specifically:

I mean, another example: there was someone with an intellectual disability, at least that
was what the tests concluded. At the same time, the offense was a very complicated
extortion. And not once, but twice. So we thought: you need to be a very smart guy to
pull that off. And when the conclusions state intellectual disability and slightly dimin-
ished responsibility, you start asking questions about how those things align. When
someone with an IQ of below, far below 70, comes up with a very complicated scheme.. ..
Yes, well those are all questions that arise and that you pose [FG 2, R1].

Even within some specific disorders, more specifically substance abuse, the
extent to which such a disorder could diminish criminal responsibility was
addressed differently by the respondents. Similar to the scholarly debate about
whether substance abuse is considered a disorder that can impair criminal
responsibility (see e.g. Goldberg, 2022; Kennett et al., 2015; Morse, 2013),
some said that the contribution of substance use to the offense does not
diminish criminal responsibility because of the principle of prior fault (culpa
in causa). Others argued that substance abuse is classified as a disorder by
experts in the FMHR and the DSM-5 (Psychiatric Association, A. American
Psychiatric Association, 2013). Therefore, they should also view it as a disorder
that can diminish criminal responsibility:

You sometimes encounter, for example with an addiction, that other factors, such as
moral judgment, affect the legal judgment about responsibility. To what extent can you
expect that someone asks for help [with addiction, RvE]? [R2 and R4 nod] This can create
tension with behavioral experts who have done more research over the years on how
addiction works, also biologically. But that does not mean that this is weighted heavily in
legal decisions about responsibility [R2 and R4 nod]. So in that case, the type of disorder
matters [FG 1, R3].

An additional factor that can mitigate a prison sentence is the urgency with
which an offender needs to be treated for mental health problems according to
the experts. Such considerations are relevant in case a prison sentence is
combined with a treatment measure such as TBS. In the Netherlands,
a prison sentence is executed before the TBS measure commences. If the
court concludes that the offender urgently needs to be treated, this will
mitigate the length of the prison sentence when combined with TBS.

I have been involved as chair in a case in which a prison sentence of 4 years and TBS were
imposed for homicide. Because we agreed that treatment was needed so urgently that we
should not wait too long. And you risk that the prosecutor appeals your decisions. But
when you explain it correctly, the prosecutor won’t appeal. But you have to realize that
such a decision is sometimes necessary and needs to be made. [FG 4, R3]

Because a TBS measure with forced care can be extended repeatedly, an
offender can remain in custody for a long period after the prison sentence
has been executed. This was sometimes mentioned as a reason to reduce
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a prison sentence when combined with TBS. However, a few judges remarked
other aspects in a case that can trump this mitigation. In severe cases in which
a prison sentence is combined with TBS, the prison sentence is explicitly
intended as retribution for the offense. “No, I think that especially with severe
offenses, the length of a prison sentence generally functions as a justification to
society [R2 nods: ‘Yes’] The potential length of TBS does not play a large role
in such cases, I think” [FG 3, R3].

Discussion

This study aimed to provide an in-depth qualitative account of the manner in
which information in FMHRs plays a role in judicial decision-making about
guilt and sentencing. To address this, 17 Dutch judges were interviewed in five
focus groups about their decision-making process and the specific aspects of
a forensic mental health evaluation (i.e. the report and the experts) they find
important to inform their decisions. This study is one of the first to gain
a deeper understanding of judicial decision-making processes in the
Netherlands in cases with an FMHR using an ecologically valid sample (but
see Van Spaendonck, 2021 for a qualitative study on TBS extension decisions
by the court). Such insight enriches the (scarce) prior quantitative research on
the effects of FMHRs on judicial decisions with convenience samples (e.g.
students). This study also more generally contributes to the knowledge base
about decision-making in criminal law, since empirical research on decision-
making among professional judges in criminal law is still quite scarce.
Results showed that judges claim to not consciously use information from
the FMHR in decisions about guilt (in terms of actus reus). They believe that
their professionalism and the order in which they approach a case file protects
them against such biases. However, it is also possible that they have a blind
spot and do not recognize their own vulnerability to cognitive bias (Pronin
et al., 2002). This blind spot has indeed been found in samples of forensic
mental health professionals (Kukucka et al., 2017; Neal & Brodsky, 2016; Zapf
et al., 2018; Zappala et al. 2017). Introspection about cognitive processes is
very difficult (Dhami & Belton, 2017; Nisbett & Wilson, 1977). Nonetheless,
they admitted they could not rule out that information in an FMHR may
provide an unintended “extra push” in their conviction in complex cases with
limited evidence. This reflection is in line with findings from prior experi-
mental vignette studies which demonstrated that information about the men-
tal health of the defendant increased the likelihood of a guilty verdict (see
Rassin, 2017; Van Es et al., 2020, 2022), but should be studied further.
Consequently, while such information is supposedly not used deliberately,
awareness and education about cognitive bias in (legal) decision-making
remains necessary. Especially since no legal regulations are in place to expli-
citly prohibit or prevent any effects of an FMHR on decisions about guilt.
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While information from an FMHR about the mental health of a defendant
is not deliberately used in decisions about guilt, multiple judges mentioned
that they sometimes use the conversation between the experts and the defen-
dant about the alleged offense in the FMHR to check for any discrepancies
with the police interview. If such discrepancies are noticed, they will confront
the defendant at trial. As such, the FMHR can be used as an anchor point to
question the defendant about the offense during trial and can thus contribute
to the evidence in a case. This particular use of information from an FMHR is
debatable for a number of reasons. On the one hand, prior to evaluation, the
defendant is instructed by the forensic mental health experts that all informa-
tion they gather is added to the case file and thus available to the judges.
A conversation with the defendant about the offense is an essential part of the
mental health evaluation to establish motives, emotions, and behavior at the
time of the offense. A defendant also has the right to read the FMHR before it
is sent to the court. Therefore, he knows which information is in the FMHR
and presented to the court (Nederlands Instituut voor Forensische Psychiatrie
en Psychologie, 2022). On the other hand, the Supreme Court decided that
information about the offense in reports purposed to inform the court about
personal circumstances of the defendant may not be used as evidence in
decisions about guilt (in terms of actus reus; Supreme Court,
18 September 2007, ECLI:NL:HR:2007:BA3610). The conversation between
the experts and the defendant about the offense does not serve investigative
purposes and is thus not protected by the same legal rights as an official police
interview. For example, the expert has the discretion to decide whether the
attorney is permitted to be present during the evaluation and whether audio
recording is allowed when requested by the defendant (Nederlands Instituut
voor Forensische Psychiatrie en Psychologie, 2022). Also, an expert is not
a trained police investigator. Yet guidelines for forensic mental health evalua-
tion encourage the expert to be critical of the defendant’s statement and
confront him with discrepancies with his statements during the police inter-
view or statements provided by victims (Nederlands Instituut voor
Forensische Psychiatrie en Psychologie, 2022). This will make it difficult for
judges to assess the reliability of statements about the offense in an FMHR.
However, when the defendant is confronted with his statements during trial
and decides to answer, these answers can be used as evidence. Therefore,
experts should be aware of the potential impact of such information in an
FMHR and attorneys should also critically monitor this process.

With regard to the decision-making process about punishment and mea-
sures, evaluation of dangerousness and criminal responsibility of the offender
seems to play an important role. Judges argued that high recidivism risk is the
most important factor when imposing TBS in cases in which the defendant
suffers from a mental disorder. The type of mental disorder is less important in
this consideration but can provide some insight into the contribution of the
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disorder to recidivism risk and how successful treatment can be in limiting this
risk. These findings are in contrast with results from an (explorative) experi-
mental vignette study among students who imposed TBS significantly more
often when the offenders suffered from schizophrenia than when he suffered
from an antisocial personality disorder (Van Es et al., 2023). This discrepancy
suggests that professional judges evaluate information about a specific mental
disorder differently than students. Judges are also aware of the severity of
a TBS measure and therefore apply principles of proportionality and subsi-
diarity. This decision-making process (partially) resembles the decision-
making process in TBS-extension hearings (cf. Van Spaendonck, 2021).

In the decision-making process about the appropriate length of a prison
sentence, the evaluation of criminal responsibility is an important factor. The
prison sentence can be mitigated by the evaluation of criminal responsibility
and by urgency for treatment (if the prison sentence is combined with a (TBS)
measure). However, severity of the crime and societal expectations about
punishment are also important factors in these decisions and can negate
mitigation (cf. Claessen & de Vocht, 2012). Certain disorders (i.e. substance
abuse) can complicate decisions about criminal responsibility even further.
Whether such disorders can affect criminal responsibility is sometimes viewed
differently between the disciplines of criminal law and forensic psychiatry.
Independent of the conclusions in the FMHR, a number of judges mentioned
that they evaluate themselves whether the alleged criminal behavior is com-
patible with the diagnosed disorder to determine the degree of criminal
responsibility. Such remarks illustrate the autonomy of judges in relation to
the expert advice.

Other discrepancies between the two disciplines that were highlighted in the
discussions relate to the scale of criminal responsibility. While there is no legal
or empirical support for either the three or five degree scales (Dalhuisen,
2013), judges prefer the five degrees to three degrees in practice because it
provides more insight into the extent to which a prison sentence should
potentially be mitigated. Yet, the Dutch Society of Psychiatry recommends
the use of three degrees in their guidelines, because these five degrees wrong-
fully implied scientific accuracy (Hummelen & Aben, 2015).”> The rationale
behind the use of three degrees is that it would improve the inter-rater
reliability between experts in their conclusions about criminal responsibility,
since research has suggested that this agreement has been poor (Gowensmith
et al., 2013; Hummelen, 2021). However, judges argue that this forces them to
rely more on their discretionary power than they would like. Recent research
has offered some suggestions on how to improve criminal responsibility

3In the most recent published guideline (April 2022) from the Dutch Institute of Forensic Psychiatry and Psychology,
psychologists are permitted to explicate their conclusions about criminal responsibility using the five degrees
despite the recommended three degrees in the standard questions format (Nederlands Instituut voor Forensische
Psychiatrie en Psychologie, 2022).
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determinations by experts (see, for example, Acklin & Velasquez, 2021;
Hummelen & Aben, 2015). For example, Hummelen and Aben (2015) suggest
that experts evaluate the extent to which psychological functions (e.g. cogni-
tion, motivation, mood, and attention) or personality traits are disordered and
dysfunctional using a structured format. Subsequently, they describe the
extent to which these dysfunctions affected the criminal behavior, instead of
providing conclusions about criminal responsibility. The feasibility of such
approaches should be studied further.

The different perspectives on a number of important issues by the disci-
plines of criminal law and forensic psychiatry require further dialogue and
communication. Such communication can be optimized when experts are
summoned to testify in court more often than is currently practiced or desired,
since participants unanimously expressed the value of expert testimony.

All in all, the results of the current study provide a first insight into the
judicial decision-making process about guilt and sentencing in cases with an
FMHR. While this is a study in the Dutch legal context, it does provide a more
general understanding of factors related to the use of forensic mental health
information which are considered important in judicial decisions, such as
criminal responsibility and recidivism risk. The Dutch legal context forms
an especially interesting case because Dutch professional judges have a lot of
discretionary power, especially related to defendants with mental health pro-
blems. Therefore, this study illustrates how aspects of forensic mental health
expertise contribute to decisions-making when this is less formalized by law
(compared to the jurisdictions in which certain disorders are prohibited from
affecting sentencing decisions or in which a trial is bifurcated). Given the
(international) prevalence of mental illness in the criminal justice system
(Dirkzwager et al., 2021; Dorn et al., 2014; Favril & Dirkzwager, 2019; Fazel
& Danesh, 2002; Fazel et al., 2016), this study may serve as encouragement to
turther study judicial decision-making regarding defendants with mental
health problems, both in the Netherlands and in other jurisdictions.

Limitations

The current study has some limitations. First, the analyses are confined to
judges who actively chose to participate in this study by responding to
a recruitment message. Many of the participants had (prior) experience related
to the field of forensic psychiatry. While these experiences made them more
knowledgeable and critical about the use of FMHRs in general, this selection
effect influences the interpretation of the findings. Although the sample size
was limited due to difficulty in approaching and obtaining sufficient partici-
pants, the data reached saturation. Notwithstanding these limitations, suffi-
cient heterogeneity of experiences and attitudes within and between focus
groups enriched and deepened the discussions.
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Second, as is the case with most (qualitative) research, the discussions may
have suffered from response bias by social desirability, especially when discuss-
ing more controversial topics such as unintended effects of FMHRs in decision-
making. While such bias can never be fully eliminated, the variability in answers,
critical notes, and details of answers within and between groups, combined with
rich examples from practice, provided an indication that participants were not
inclined to respond in a socially desirable way (Bergen & Labonté, 2020).

A third limitation concerns the online setting in which the focus groups took
place. A general limitation associated with web-conference, synchronous focus
groups is the lack of non-verbal cues and communication (Collard & van
Teijlingen, 2016; Steenhout, 2021; Tates, 2010). The use of webcam technology
partially reduced this limitation by showing participants’ faces and upper bodies.
This allowed non-verbal communication through facial expressions (Tuttas,
2015). Another limitation of web-conference focus groups is potential lack of
attention or engagement due to environmental distractors at the location from
which the respondents participate in the research (usually from home). Remote
participation in a group interview may enhance distancing from the discussion
(Tuttas, 2015). Despite these potential problems associated with the virtual
setting, the respondents were attentive and engaged in the discussion with
similar participation of each respondent. They were all involved in the discus-
sion, interacted with each other and their non-verbal attitudes indicated they
were listening attentively. The use of web-conference focus groups provides
a flexible and cost-efficient method to conduct research among a geographically
distributed and occupied population. Moreover, prior research comparing the
quality of online focus groups with face-to-face focus groups did not find
meaningful differences in data quality (i.e. Kite & Phongsavan, 2017; Menary
et al., 2021; Reid & Reid, 2005; Tates, 2010; Woodyatt et al., 2016).

Recommendations for future research

While the current study used professional judges as a sample, prior (interna-
tional) research mostly made use of convenient samples (e.g. students) to
study judicial decision-making (see a review by Van Es et al., 2020), even
though sentencing decisions are commonly made by judges. Therefore, more
systematic and (internationally) comparative research among this population
is necessary to expand our knowledge about factors that contribute to judicial
decision-making in cases with an FMHR.

Recent legal developments in the Dutch forensic psychiatry field, such as the
implementation of the Forensic Care Act and Compulsory Mental Health Care
Act, changed sanction options significantly (i.e. the introduction of the care
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authorization” that can be imposed throughout multiple stages in the criminal
procedure). These sanction options may require a different decision-making
process because other legal professionals are involved. For example, the
prosecutor has an important role in decisions regarding care authorization.
The current study shows that the involvement and interaction with other
criminal justice actors in judicial decision-making is not always optimal.
Therefore, future research should explore such interactions even further and
include other decision-making processes during the criminal justice
procedure.

Another complex and prominent issue revolves around the high number of
defendants who refuse cooperation with a forensic mental health evaluation to
avoid a TBS measure (see Nagtegaal et al., 2018). This subject remained
relatively unexplored in the current study. When a defendant is uncooperative,
it is difficult for experts to adequately inform judges about mental health
problems, criminal responsibility, and risk. Yet information needs concerning
these uncooperative defendants are similar to cooperative defendants (cf.
Nagtegaal et al., 2018). Recent initiatives have been introduced to gain more
information about the mental health problems of offenders. These include
a special ward to observe the behavior of uncooperative defendants more
elaborately, and expansion of legal authority to receive medical information
without the defendants’ consent (Nagtegaal et al., 2018; section 37a sub 6-9
DCC). Future research should explore whether these initiatives supply the
amount of information necessary for judges to make adequate decisions about
sanctions in such cases.

Conclusion

The current study provides a first qualitative understanding of the decision-
making process about guilt and sentencing in the Netherlands when an FMHR
is involved. While further (comparative) research is essential, this study shows
that judges value expert information about the mental health of the defendant
to evaluate the criminal responsibility and dangerousness in order to impose
appropriate sanctions. Despite the reliance on conclusions of the experts,
judges do critically assess the information in the report and the expert’s
professional experience. Cooperation between criminal law and forensic psy-
chiatry also results in diverging perspectives on issues about mental disorder,
principles of criminal responsibility, dangerousness, and treatment. More
communication and education within and between the two disciplines will
benefit both the forensic mental health evaluation and the understanding and

“Until January 1, 2020, when a defendant was considered not criminally responsible (insanity), they could also be
placed in a psychiatric hospital. From 2020 onwards, this measure has been replaced by the civil measure of a care
authorization (section 2.3 Forensic Care act) to divert these defendants out of the criminal justice system and into
psychiatric care.
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use of this expertise in criminal law. This will further improve legitimacy and
equality of decisions in severe cases which frequently generate a lot of public
and political attention.

Acknowledgments

We would like to thank Kiki Twisk, who assisted with data collection and analysis for this study.

Disclosure statement

No potential conflict of interest was reported by the authors.

Funding

This research was funded by an internal grant from the Meijers Graduate Institute and the
department of Criminology at Leiden Law School.

Data availability statement

The first author signed a confidentiality agreement with the Council for the Judiciary about the
processing and use of collected data. The participants of this study did not give written consent
for their data to be shared publicly, so due to the sensitive nature of the research supporting
data is not available.

Ethical statement

This research was approved by the Committee Ethics and Data of Leiden Law School and the
Dutch Council for the Judiciary.

References

Acklin, M. W., & Velasquez, J. P. (2021). Improving criminal responsibility determinations
using structured professional judgment. Frontiers in Psychology, 12, 700991. https://doi.org/
10.3389/fpsyg.2021.700991

Bergen, N., & Labonté, R. (2020). “Everything is perfect, and we have no problems”: Detecting
and limiting social desirability bias in qualitative research. Qualitative Health Research, 30
(5), 783-792. https://doi.org/10.1177/1049732319889354

Berryessa, C. M. (2018). The effects of psychiatric and “biological” labels on lay sentencing and
punishment decisions. Journal of Experimental Criminology, 14(2), 241-256. https://doi.org/
10.1007/s11292-018-9322-x

Berryessa, C. M., & Wohlstetter, B. (2019). The psychopathic “label” and effects on punishment
outcomes: A meta-analysis. Law and Human Behavior, 43(1), 9-25. https://doi.org/10.1037/
1hb0000317

Beukers, M. (2011). Weigeren en ontkennen bij de rapportage pro justitia een probleem?
Sancties, 5, 278-292.


https://doi.org/10.3389/fpsyg.2021.700991
https://doi.org/10.3389/fpsyg.2021.700991
https://doi.org/10.1177/1049732319889354
https://doi.org/10.1007/s11292-018-9322-x
https://doi.org/10.1007/s11292-018-9322-x
https://doi.org/10.1037/lhb0000317
https://doi.org/10.1037/lhb0000317

22 (&) R.M.S.VANESETAL.

Bodenhausen, G., & Lichtenstein, M. (1987). Social stereotypes and information-processing
strategies: The impact of task complexity. Journal of Personality and Social Psychology, 2(5),
871-880. https://doi.org/10.1037/0022-3514.52.5.871

Boonekamp, J., Barendregt, M., Spaans, M., De Beurs, E., & Rinne, T. (2008). Hoe gebruikt de
rechtbank de PBC-rapportage? Een onderzoek naar PBC-rapporten van 2000-2005. Sancties,
5, 294-303.

Boyatzis, R. E. (1998). Transforming qualitative information: Thematic analysis and code
development. Sage Publications Inc.

Braun, V., & Clarke, V. (2006). Using thematic analysis in psychology. Qualitative Research in
Psychology, 3(2), 77-101. https://doi.org/10.1191/1478088706qp0630a

Charman, S., Douglass, A. B., & Mook, A. (2019). Cognitive bias in legal decision making. In
N. Brewer & A. B. Douglass (Eds.), Psychological science and the law (pp. 30-53). The
Guildford Press.

Christopher, R. (2007). Tripartite structures of criminal law in Germany and other civil law
jurisdictions. Cardozo Law Review, 28, 2675-2695.

Claessen, J., & de Vocht, D. (2012). Straf naar mate van schuld? Delikt en Delinkwent, 42(7),
652-674.

Collard, S., & van Teijlingen, E. R. (2016). Internet-based focus groups: New approaches to an ‘old’
research method. Health Prospect, 15(3), 4-7. https://doi.org/10.3126/hprospect.v15i3.16327
Crabtree, B., & Miller, W. (1999). A template approach to text analysis: Developing and using

codebooks. In B. Crabtree & W. Miller (Eds.), Doing qualitative research (pp. 163-177). Sage.

Dalhuisen, L. (2013). Gradaties in toerekeningsvatbaarheid: Vergelijking tussen het huidige
stelsel met vijf gradaties en het voorstel drie gradaties van toerekeningsvatbaarheid. Wolf
Productions.

De Keijser, J. W. (2000). Punishment and purpose: From moral theory to punishment in action
[Doctoral dissertation]. Universiteit Leiden.

De Keijser, J. W. (2011). Never mind the pain, it’s a measure! Justifying measures as part of the
Dutch bifurcated system of sanctions. In M. Tonry (Ed.), Retributivism has a past: Has it
a future? (pp. 188-213). Oxford University Press.

Dhami, M. K., & Belton, I. K. (2017). On getting inside the judge’s mindtranslational issues in
psychological science. Translational Issues in Psychological Science, 3(2), 214-226. https://doi.
org/10.1037/tps0000115

Dirkzwager, A. J. E,, Verheij, R., Nieuwbeerta, P., & Groenewegen, P. (2021). Mental and
physical health problems before and after detention: A matched cohort study. The Lancet
Regional Health - Europe, 8, 100154. https://doi.org/10.1016/j.lanepe.2021.100154

Dorn, T., Ceelen, M., Buster, M., Stirbu, 1., Donker, G., & Das, K. (2014). Mental health and
health-care use of detainees in police custody. Journal of Forensic and Legal Medicine, 26,
24-28. htps://doi.org/10.1016/j.jflm.2014.06.005

Dos Santos Marques, 1. C., Theiss, L. M., Johnson, C. Y., McLin, E.,, Ruf, B. A, Vickers, S. M.,
Fouad, M. N., Scarinci, I. C., & Chu, D. I. (2021). Implementation of virtual focus groups for
qualitative data collection in a global pandemic. The American Journal of Surgery, 221(5),
918-922. https://doi.org/10.1016/j.amjsurg.2020.10.009

Dubelaar, M. (2014). Betrouwbaar getuigenbewijs: Totstandkoming en waardering van stra-
frechtelijke getuigenverklaringen in perspectief [Docotoral dissertation]. Universiteit Leiden.

Epstein, S. (1994). Integration of the cognitive and the psychodynamic unconscious. The
American Psychologist, 49(8), 709-724. https://doi.org/10.1037//0003-066X.49.8.709

Favril, L., & Dirkzwager, A. (2019). De psychische gezondheid van gedetineerden in Belgié en
Nederland: een systematisch overzicht. Tijdschrift Voor Criminologie, 61(1), 5-33. https://
doi.org/10.5553/TvC/0165182X2019061001001


https://doi.org/10.1037/0022-3514.52.5.871
https://doi.org/10.1191/1478088706qp063oa
https://doi.org/10.3126/hprospect.v15i3.16327
https://doi.org/10.1037/tps0000115
https://doi.org/10.1037/tps0000115
https://doi.org/10.1016/j.lanepe.2021.100154
https://doi.org/10.1016/j.jflm.2014.06.005
https://doi.org/10.1016/j.amjsurg.2020.10.009
https://doi.org/10.1037//0003-066X.49.8.709
https://doi.org/10.5553/TvC/0165182X2019061001001
https://doi.org/10.5553/TvC/0165182X2019061001001

JOURNAL OF FORENSIC PSYCHOLOGY RESEARCH AND PRACTICE . 23

Fazel, S., & Danesh, J. (2002). Serious mental disorder in 23000 prisoners: A systematic review of
62 surveys. The Lancet, 359(9306), 545-550. https://doi.org/10.1016/s0140-6736(02)07740-1
Fazel, S., Hayes, A. ]., Bartellas, K., Clerici, M., & Trestman, R. (2016). The mental health of
prisoners: A review of prevalence, adverse outcomes and interventions. The Lancet, 3(9),

871-881. https://doi.org/10.1016/52215-0366(16)30142-0

Fazel, S., Singh, J. P., Doll, H., & Grann, M. (2012). Use of risk assessment instruments to
predict violence and antisocial behaviour in 73 samples involving 24827 people: Systematic
review and meta-analysis. BMJ, 345(7868), e4692. https://doi.org/10.1136/bmj.e4692

Fereday, J., & Muir-Cochrane, E. (2006). Demonstrating rigor using thematic analysis:
A hybrid approach of inductive and deductive coding and theme development.
International Journal of Qualitative Methods, 5(1), 80-92. https://doi.org/10.1177/
160940690600500107

Finch, H., & Lewis, J. (2003). Focus groups. In J. Ritchie & J. Lewis (Eds.), Qualitative research
in practice: A guide for social science students and researchers (pp. 170-198). Sage.

Fletcher, G. P. (2007). The grammar of criminal law: American, comparative, and international.
Oxford University Press.

Goldberg, A. E. (2022). Blaming the addicted brain: Building bridges between criminal law and
neuroscientific perspectives on addiction. Eleven International Publishing.

Gowensmith, W. N., Murrie, D. C., & Boccaccini, M. T. (2013). How reliable are forensic
evaluations of legal insanity. Law and Human Behavior, 37(2), 98-106. https://doi.org/10.
1037/1hb0000001

Gunnell, J., & Ceci, S. (2010). When emotionality trumps reason: A study of individual
processing style and juror bias. Behavioral Sciences & the Law, 28(6), 850-877. https://doi.
org/10.1002/bsl.939

Hart, H. L. A. (2008). Punishment and responsibility: Essays in the philosophy of law (2nd ed.).
Oxford University Press.

Harte, J. M., van den Berg, W. M. C., & Stroobach, C. (2005). De invloed van klinische Pro
Justitia rapportage op de rechter. Nederlands Juristenblad, 27, 1391-1396.

Hummelen, J. W. (2021). Herziening Richtlijn psychiatrisch onderzoek en rapportage in
strafzaken: Nieuwe ronde, nieuwe kansen. Expertise en Recht, 3, 103-104.

Hummelen, J. W., & Aben, D. (2015). Functionele diagnostiek in plaats van een advies
aangaande toerekeningsvatbaarheid. Expertise en Recht, 5, 164-175.

Hummelen, J. W., & van der Wolf, M. J. F. (2018). Het gedragskundig onderzoek pro Justitia.
InJ. W. Hummelen, R. J. Verkes, & M. J.. F. van der Wolf (Eds.), Forensische psychiatrie en de
rechtspraktijk (pp. 245-268). De Tijdstroom.

Kalven, H., & Zeisel, H. (1966). The American jury. Little, Brown.

Keiler, J., Panzavolta, M., & Roef, D. (2017). Criminal Law. In J. Hage, A. Waltermann, &
B. Akkermans (Eds.), Introduction to Law (2nd ed., pp. 129-163). Springer International
Publishing. https://doi.org/10.1007/978-3-319-57252-9_7

Kennett, J., Vincent, N. A., & Snoek, A. (2015). Drug addiction and criminal responsibility. In
J. Clausen & N. Levy (Eds.), Handbook of neuroethics (pp. 1065-1083). Springer
Netherlands. https://doi.org/10.1007/978-94-007-4707-4_71

Kite, J., & Phongsavan, P. (2017). Insights for conducting real-time focus groups online using
a web conferencing service [version: 2: Peer review: 2 approved]. F1000research, 6(122),
1-16. https://doi.org/10.12688/f1000research.10427.2

Koenraadt, F. A. M. M. (2010). Pre-trial forensic mental health assessment in the Netherlands.
In M. Herzog-Evans (Ed.), Transnational criminology manual (pp. 527-544). Wolf Legal
Publisher.

Krueger, R. A., & Casey, M. A. (2000). Focus groups. A practical guide for applied research (3rd
ed.). Sage Publications.


https://doi.org/10.1016/s0140-6736(02)07740-1
https://doi.org/10.1016/S2215-0366(16)30142-0
https://doi.org/10.1136/bmj.e4692
https://doi.org/10.1177/160940690600500107
https://doi.org/10.1177/160940690600500107
https://doi.org/10.1037/lhb0000001
https://doi.org/10.1037/lhb0000001
https://doi.org/10.1002/bsl.939
https://doi.org/10.1002/bsl.939
https://doi.org/10.1007/978-3-319-57252-9_7
https://doi.org/10.1007/978-94-007-4707-4_71
https://doi.org/10.12688/f1000research.10427.2

24 (%) R.M.S.VANESETAL.

Krueger, R. A., & Casey, M. A. (2015). Focus groups. A practical guide for applied research (5th
ed.). Sage Publishing.

Kukucka, J., Kassin, S. M., Zapf, P. A., & Dror, I. E. (2017). Cognitive bias and blindness:
A global survey of forensic science examiners. Journal of Applied Research in Memory and
Cognition, 6(4), 452-459. https://doi.org/10.1016/j.jarmac.2017.09.001

Menary, J., Stetkiewicz, S., Nair, A., Jorasch, P., Nanda, A. K., Guichaoua, A., Rufino, M.,
Fischer, A. R. H., & Davies, J. A. C. (2021). Going virtual: Adapting in-person interactive
focus groups to the online environment [version 2; peer review: 2 approved]. Emerald Open
Research, 3(6), 1-14. https://doi.org/10.35241/emeraldopenres.14163.2

Morse, S. J. (2013). A good enough reason: Addiction, agency and criminal responsibility.
Inquiry, 56(5), 490-518. https://doi.org/10.1080/0020174X.2013.806134

Mossiere, A., & Maeder, E. M. (2015). Defendant mental illness and juror decision-making:
A comparison of sample types. International Journal of Law and Psychiatry, 42-43, 58-66.
https://doi.org/10.1016/;.ijlp.2015.08.008

Mowle, E. N., Edens, J. F,, Clark, J. W., & Sorman, K. (2016, November). Effects of mental
health and neuroscience evidence on juror perceptions of a criminal defendant: The
moderating role of political orientation. Behavioral Sciences & the Law, 34(6), 726-741.
https://doi.org/10.1002/bsl.2251

Nagtegaal, M. H., Janssen, D. L., Eltink, S. B. E., & de Vries, . J. (2018). Vijftien jaar weigerende
verdachten in het Pro Justitia onderzoek: Prevalentie, informatiebehoefte officieren van justitie
en rechters, en afdoeningen door de rechter. Wetenschappelijk Onderzoek- en
Documentatiecentrum.

Neal, T. M. S., & Brodsky, S. L. (2016). Forensic psychologists’ perceptions of bias and potential
correction strategies in forensic mental health evaluations. Psychology, Public Policy, ¢ Law,
22(1), 58-76. https://doi.org/10.1037/law0000077

Neal, T., & Grisso, T. (2014). The cognitive underpinnings of bias in forensic mental health
evaluations. Psychology, Public Policy, & Law, 20(2), 200-211. https://doi.org/10.1037/
20035824

Nederlandse Vereniging voor Psychiatrie. (2013). Richtlijn psychiatrisch onderzoek en rappor-
tage in strafzaken. De Tijdstroom.

Nederlands Instituut voor Forensische Psychiatrie en Psychologie. (2022). NIFP-richtlijn
forensisch psychologisch onderzoek en rapportage in het strafrecht (volwassenen en jeugdigen).
Dienst Justitiéle Inrichtingen.

Nederlands Register Gerechtelijk Deskundigen. (2018). Beoordelingskader forensische psychia-
trie, forensische psychologie en forensische orthopedagogiek (003.1-003.4).

Nisbett, R. E., & Wilson, T. D. (1977). Telling more than we can know: Verbal reports on mental
processes. Psychological Review, 84(3), 231-259. https://doi.org/10.1037/0033-295X.84.3.231
Nowell, L. S., Norris, J. M., White, D. E., & Moules, N. J. (2017). Thematic analysis: Striving to
meet the trustworthiness criteria. International Journal of Qualitative Methods, 16(1), 1-13.

https://doi.org/10.1177/1609406917733847

Pennington, N., & Hastie, R. (1992). Explaining the evidence: Tests of the story model for juror
decision making. Journal of Personality and Social Psychology, 62(2), 189-206. https://doi.
org/10.1037/0022-3514.62.2.189

Pennington, N., & Hastie, R. (1993). Reasoning in explanation-based decision making.
Cognition, 49(1-2), 123-163. https://doi.org/10.1016/0010-0277(93)90038-W


https://doi.org/10.1016/j.jarmac.2017.09.001
https://doi.org/10.35241/emeraldopenres.14163.2
https://doi.org/10.1080/0020174X.2013.806134
https://doi.org/10.1016/j.ijlp.2015.08.008
https://doi.org/10.1002/bsl.2251
https://doi.org/10.1037/law0000077
https://doi.org/10.1037/a0035824
https://doi.org/10.1037/a0035824
https://doi.org/10.1037/0033-295X.84.3.231
https://doi.org/10.1177/1609406917733847
https://doi.org/10.1037/0022-3514.62.2.189
https://doi.org/10.1037/0022-3514.62.2.189
https://doi.org/10.1016/0010-0277(93)90038-W

JOURNAL OF FORENSIC PSYCHOLOGY RESEARCH AND PRACTICE . 25

Pronin, E., Lin, D. Y., & Ross, L. (2002). The bias blind spot: Perceptions of bias in self versus
others. Personality and Social Psychology Bulletin, 28(3), 369-381. https://doi.org/10.1177/
0146167202286008

Psychiatric Association, A. American Psychiatric Association. (2013). Diagnostic and statistical
manual of mental disorders (DSM-5°). American Psychiatric Association. https://doi.org/10.
1176/appi.books.9780890425596

Rassin, E. (2017). Initial evidence for the assimilation hypothesis. Psychology, Crime & Law, 23
(10), 1010-1020. https://doi.org/10.1080/1068316X.2017.1371307

Rassin, E. (2020). Context effect and confirmation bias in criminal fact finding. Legal and
Criminological Psychology, 25(2), 80-89. https://doi.org/10.1111/lcrp.12172

Reid, D. J., & Reid, F. J. M. (2005). Online focus groups: An in-depth comparison of
computer-mediated and conventional focus group discussions. International Journal of
Market Research, 47(2), 131-162. https://doi.org/10.1177/147078530504700204

Simon, D. (2004). A third view of the black box: Cognitive coherence in legal decision making.
The University of Chicago Law Review, 71(2), 511-586.

Steenhout, I. (2021). Kwalitatief onlineonderzoek. In T. Decorte & D. Zaitch (Eds.),
Kwalitatieve methoden en technieken in de criminologie (pp. 418-462). Acco.

Steffensmeier, D., Ulmer, J., & Kramer, J. (1998). The interaction of race, gender, and age in
criminal sentencing: The punishment cost of being young, black, and male. Criminology, 36
(4), 763-798. https://doi.org/10.1111/j.1745-9125.1998.tb01265.x

Strauss, A., & Corbin, J. (1998). Basics of qualitative research: Techniques and procedures for
developing grounded theory (2nd ed.). Sage Publications.

Tates, K. (2010). Online focusgroepen als methode van dataverzamelen. KWALON: Tijdschrift voor
Kwalitatief Onderzoek in Nederland, 15(2), 40-46. https://doi.org/10.5117/2010.015.002.006

Tuttas, C. A. (2015). Lessons learned using web conference technology for online focus group
interviews. Qualitative Health Research, 25(1), 122-133. https://doi.org/10.1177/
1049732314549602

Tversky, A., & Kahneman, D. (1974). Judgment under uncertainty: Heuristics and biases.
Science, 185(4157), 1124-1131. https://doi.org/10.1126/science.185.4157.1124

Van Es, R. M. S., de Keijser, J. W., Kunst, M. J. ]., & van Doorn, J. (2022). The effects of forensic
mental health reports on decisions about guilt in the Netherlands: An experimental
approach. International Journal of Law and Psychiatry, 80, 101760. https://doi.org/10.
1016/j.ijlp.2021.101760

Van Es, R. M. S,, de Keijser, . W., van Doorn, J., & Kunst, M. J. J. (2023). Sentencing with(out)
forensic mental health information: Evidence from the Netherlands. Journal of Empirical
Research on Law in Action, 44(1), 39-62. https://doi.org/10.5553/RdW/
138064242023044001003

Van Es, R. M. S., Kunst, M. J. ]., & de Keijser, J. W. (2020). Forensic mental health expert
testimony and judicial decision-making: A systematic literature review. Aggression and
Violent Behavior, 51, 101387. https://doi.org/10.1016/j.avb.2020.101387

Van Es, R. M. S., van Doorn, ., de Keijser, . W., & Kunst, M. J. J. (2020). Het effect van een pro
Justitia-rapportage op de bewijsbeslissing: Een empirische verkenning. Recht der
Werkelijkheid, 41(2), 15-36. https://doi.org/10.5553/RdW/138064242020041002002

Van Marle, H. J. C., Mevis, P. A. M., & van der Wolf, M. J. F. (2013). Gedragskundige rapportage
in het strafrecht (2nd ed.). Kluwer.

Van Spaendonck, R. (2021). Meer dan een kwestie van tijd: De verlenging van de tbs-
maatregel. Boom.


https://doi.org/10.1177/0146167202286008
https://doi.org/10.1177/0146167202286008
https://doi.org/10.1176/appi.books.9780890425596
https://doi.org/10.1176/appi.books.9780890425596
https://doi.org/10.1080/1068316X.2017.1371307
https://doi.org/10.1111/lcrp.12172
https://doi.org/10.1177/147078530504700204
https://doi.org/10.1111/j.1745-9125.1998.tb01265.x
https://doi.org/10.5117/2010.015.002.006
https://doi.org/10.1177/1049732314549602
https://doi.org/10.1177/1049732314549602
https://doi.org/10.1126/science.185.4157.1124
https://doi.org/10.1016/j.ijlp.2021.101760
https://doi.org/10.1016/j.ijlp.2021.101760
https://doi.org/10.5553/RdW/138064242023044001003
https://doi.org/10.5553/RdW/138064242023044001003
https://doi.org/10.1016/j.avb.2020.101387
https://doi.org/10.5553/RdW/138064242020041002002

26 (%) R.M.S.VANESETAL.

Von Hirsch, A. (2009). Proportionate sentences: A desert perspective. In A. Von Hirsch,
A. Ashworth, & J. Robert (Eds.), Principled sentencing: Readings on theory and policy (3rd
ed., pp. 115-125). Hart.

Woodyatt, C. R, Finneran, C. A., & Stephenson, R. (2016). In-person versus online focus group
discussions: A comparative analyses of data quality. Qualitative Health Research, 26(6),
741-749. https://doi.org/10.1177/1049732316631510

Zapf, P. A., Kukucka, J., Kassin, S. M., & Dror, L. E. (2018). Cognitive bias in forensic mental
health assessment: Evaluator beliefs about its nature and scope. Psychology, Public Policy, &
Law, 24(1), 1-10. https://doi.org/10.1037/1aw0000153

Zappala, M., Reed, A. L., Beltrani, A., Zapf, P., & Otto, R. K. (2017). Anything you can do, I can
do better: Bias awareness in forensic evaluators. Journal of Forensic Psychology Research and
Practice, 18(1), 45-56. https://doi.org/10.1080/24732850.2017.1413532


https://doi.org/10.1177/1049732316631510
https://doi.org/10.1037/law0000153
https://doi.org/10.1080/24732850.2017.1413532

	Abstract
	Introduction
	Forensic mental health evaluation at trial
	Decision-making about guilt
	Decision-making regarding sentencing decisions

	The current study

	Materials and methods
	Focus group design
	Procedure
	Participants
	Data coding and analysis

	Results
	General approach of an FMHR
	Decision-making regarding guilt
	Decision-making regarding sentencing
	The role of offender dangerousness in decisions about treatment measures
	The role of criminal responsibility in decisions about prison sentences


	Discussion
	Limitations
	Recommendations for future research

	Conclusion
	Acknowledgments
	Disclosure statement
	Funding
	Data availability statement
	Ethical statement
	References

