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ArbitrAl jurisdiction – exploring the boundAries of de novo review

1. Introduction

In this lecture I will explore the tension between two 
principles: the notion that arbitrators have the power and 
obligation to rule on their own jurisdiction, the so-called 
principle of “competence-competence”; and the right and 
obligation of national courts to review jurisdiction, in 
particular in set-aside or annulment proceedings.

In recent years, case law has developed in many jurisdictions 
addressing the tension between these two principles. While 
some 10 years ago, I recall a discussion amongst a panel of 
judges at the ICCA Miami 2014 Conference expressing doubts 
about the right of national courts comprehensively to review 
arbitral jurisdiction. Since then, decisions from a wide range of 
jurisdictions demonstrate that at least ostensibly, there is fairly 
broad consensus that court review should be comprehensive 
and not applied through the prism of the tribunal’s decision. 
This concept is often referred to as de novo review.1

The scope of review by courts has been increasingly 
internationalized and harmonized, not in the least as the 
result of several successful international instruments, notably 
the New York Convention2 and the UNCITRAL Model Law.3 
International case law is widely available and extensively 
referred to in both arbitration proceedings and subsequent 
court proceedings.

At the same time, the decisions in which courts review arbitral 
jurisdiction also demonstrate that while in name court review 
is de novo, in fact review is restricted. In practice the review 
is limited, due to features and requirements of national laws 
of civil procedure and evidence. Thus, in an increasingly 
internationalized setting, the knowledge of, and application of, 
national law is increasingly important.

This lecture does not seek to provide a comprehensive 
overview of every jurisdiction and every annulment case in 

which the concept of de novo review has been addressed.4 
Nevertheless, by reviewing a selection of notable, recent, 
decisions from numerous significant and diverse jurisdictions 
I will describe how courts have juggled their responsibility 
to review arbitral decisions on jurisdiction, while seeking 
to respect competence-competence and also doing justice 
to the demands of efficiency and effectiveness. This fairly 
compact overview, “around the world in 45 minutes”, shows 
the wide range of instruments and modalities for potentially 
curbing a review, which in principle, is said to be fulsome and 
unrestricted.

As a second prong to this discussion, I will review several 
decisions from the International Centre for Settlement of 
Investment Disputes (ICSID) which have addressed the same 
principle, albeit in a slightly different legal setting. In the 
ICSID system, there is no national court control, and instead 
ICSID arbitration awards are subject to an internal review 
system. The grounds for annulment in the ICSID system 
are somewhat different from the grounds for setting aside 
contained, for example, in the UNCITRAL Model Law, even 
though there are significant similarities.5 In addition, the 
review is internal and carried out by ICSID committees, rather 
than by national courts. This begs the question whether any 
differences in the standard of review as conducted by these 
committees is caused by the fact that they do not have the 
powers and responsibilities of national courts or whether they 
are attributable to the differences in the standard of review 
imposed by the ICSID Convention.

2. Review by national courts – current case law

Statutory framework

At the outset, it is useful to set out the regulatory and in 
particular, the statutory framework relevant for the discussion 
of the level of review. Obviously, national systems differ, which 
can make it difficult to draw valid and relevant comparisons.
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One of the important features of international arbitration, 
however, is the considerable amount of harmonization 
worldwide. This is due in large part to the success of the New 
York Convention. The importance of the United Nations 
Commission on International Trade Law (UNCITRAL) for 
the unification and harmonization of arbitration law cannot 
be overestimated, and as the academic grandchild of Prof. 
Piet Sanders, I would be amiss not to refer specifically to the 
important role of Sanders in grandfathering the New York 
Convention.6

The New York Convention, which currently has 172 
contracting states,7 has had a profound effect on the law 
and practice of arbitration. Notably, because an equivalent 
instrument for the recognition and enforcement of court 
decisions and forum selection clauses does not exist.8 In 
addition, it has nurtured and fostered a myriad of subsequent 
international legal instruments, markedly the UNCITRAL 
Model Law of 1985 and the UNCITRAL Arbitration Rules 
of 1976.9 The UNCITRAL Model Law virtually repeats 
the grounds for refusal of enforcement of the New York 
Convention in its model for national arbitration legislation. 
Not only that, the grounds for the refusal of enforcement are 
aligned with the grounds for setting aside an award.10 While 
the number of countries which have adopted the UNCITRAL 
Model Law is more limited than the number of countries that 
have acceded to or ratified the New York Convention, the 
number is significant.11 Moreover, there are countries which 
have not adopted the UNCITRAL Model Law but instead have 
been inspired by the UNCITRAL Model Law (and/or the New 
York Convention).12

Harmonization requires more than a uniform base text. Again, 
the vision of Sanders, and subsequently the energy and stamina 
of his academic son Prof. Albert Jan van den Berg must be 
mentioned in this context. A compilation of national court 
decisions on the New York Convention was deemed useful, 
as this would reveal different interpretations and, by making 

them public, might lead to some degree of harmonization.13 
This resulted in the launch of the ICCA Yearbook in 1976, 
which provided practitioners with the kind of international 
resource that was unique at that time, long before electronic 
resources and the World Wide Web became mainstream.14

Article 34(2) of the UNCITRAL Model Law provides that 
an award may be set aside on the basis of a limited number 
of grounds only. Including, for example, if: (i) a party to the 
arbitration agreement was under some incapacity, (ii) the 
agreement is not valid, (iii) the award deals with a dispute 
not contemplated by or not falling within the terms of 
the submission to arbitration, or, (iv) the award contains 
decisions on matters beyond the scope of the submission 
to arbitration.15 Article 1065(1) of the Dutch Code of Civil 
Procedure similarly refers to the nonexistence of a valid 
arbitration agreement or a failure of the tribunal to comply 
with its mandate.16 The English Arbitration Act 1996 is worded 
somewhat differently, but section 67 also provides for recourse 
to the court to challenge an award for lack of “substantive 
jurisdiction”. This is defined in section 30 to include whether 
there is a valid arbitration agreement, whether the tribunal is 
properly constituted, and what matters have been submitted to 
arbitration in accordance with the arbitration agreement.17

2.1 Case law – a world tour

The Netherlands

I will start this high-level tour d’horizon with a Dutch case, 
The Russian Federation v. Yukos Universal Limited (and others) 
(Hoge Raad).18 I will do so in some detail, because as we will 
see, this case is firmly on one side of the spectrum, with the 
Court interpreting its supervisory role liberally. It is obviously 
also a reflection of my personal interest and experience but 
justified given the importance of the Netherlands and in 
particular The Hague as a frequent seat for international 
arbitration, especially in investment disputes.19
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Yukos Oil Company was one of the largest oil and gas 
companies in the Russian Federation. In the 1990s, Yukos 
was privatized. In the period from 2003 to 2006, the Russian 
Federation imposed several substantial tax demands on Yukos, 
and it was eventually declared bankrupt in 2006.

Three (former) major shareholders in Yukos (hereinafter 
“HVY”) initiated arbitration proceedings against the Russian 
Federation. The seat of the arbitration, which was conducted 
on the basis of the UNCITRAL Arbitration Rules, was in The 
Hague. In its awards of 18 July 2014, the Tribunal ordered the 
Russian Federation to pay the three shareholders a total of 
approximately USD 50 billion in compensation.

The Russian Federation applied to the District Court of The 
Hague to set aside the awards on the basis that the Tribunal 
lacked jurisdiction. The Tribunal’s jurisdiction was based on 
Article 45(1) of the ECT, which provides that each signatory to 
the ECT agrees to apply the Treaty provisionally, but only “to 
the extent that such provisional application is not inconsistent 
with its constitution, laws or regulations”.20

In determining its jurisdiction, the underlying Tribunal 
had considered two interpretations of the limitation clause: 
namely, whether it must be determined whether the principle 
of provisional application is contrary to Russian law (HVY’s 
position), or whether an individual provision of the ECT (in 
this case Article 26) is contrary to Russian law (the Russian 
Federation’s position). The Tribunal accepted HVY’s position 
as the correct one.21

In the annulment proceedings, HVY argued in the alternative, 
for the first time on appeal, that the limitation clause concerns 
the question of whether the provisional application of one or 
more provisions of the ECT is incompatible with the law of a 
Contracting Party, because the legislation of that Contracting 
Party allows for the provisional application of a treaty in 

principle, but excludes certain treaty provisions or certain 
categories or types of treaty provisions from provisional 
application.22

The Court of Appeal held that:

(iii) It is incompatible with the statutory system that the 
annulment court may only review whether the arbitral 
tribunal assumed jurisdiction on the correct grounds and 
may not find that there was jurisdiction on grounds not 
addressed by the arbitral tribunal for whatever reason (and 
wrongly so, in the court’s opinion). It would be contrary 
to effective arbitral proceedings if an arbitral award had to 
be annulled because the arbitral tribunal used an incorrect 
argument for taking jurisdiction, when in fact jurisdiction 
does exist. (consideration[s] 4.4.3 – 4.4)

(iv) The foregoing also means that, in principle, there is no 
objection if the defendant in the annulment proceedings 
asserts new arguments that could support the arbitral 
tribunal’s finding that it has jurisdiction. HVY’s alternative 
position with respect to the interpretation of the limitation 
clause will be considered when determining whether there 
was no valid arbitration agreement within the meaning 
of former art. 1065 (1) (a) CCP. (considerations 4.4.5 – 
4.4.7)23

The Russian Federation then lodged an appeal in cassation 
with the Hoge Raad, which confirmed that annulment review is 
not limited to arguments raised before the Tribunal:

On the basis of former art. 1052 (1) CCP, the arbitral 
tribunal may rule on its jurisdiction itself. However, if the 
arbitral tribunal finds that it has jurisdiction, that finding 
is not final. The last word on the jurisdiction of arbitrators 
lies with the court. This is connected with the fundamental 
character of the right of access to a court of law.
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If pursuant to former art. 1065 (1), opening words and 
(a) CCP, it is claimed that the arbitral award should be 
annulled because there is no valid arbitration agreement, 
the court should assess whether a valid arbitration 
agreement exists. This assessment should be made without 
restraint, and is not limited to the question of whether the 
arbitrators assumed jurisdiction on the correct grounds. 
The public interest in effective arbitration implies that the 
court should not annul the arbitral decision on the sole 
ground that the arbitral tribunal gave incorrect reasons 
for its decision that it had jurisdiction to hear the dispute. 
Therefore, the court is free to decide, on grounds other 
than those relied on by the arbitral tribunal, that it rightly 
considered itself competent to take cognizance of the 
dispute. After all, a different view would mean that a court 
that finds that the grounds relied on by the arbitral tribunal 
were insufficient to establish its jurisdiction, but notes 
that the arbitral tribunal did have jurisdiction on other 
grounds, would nevertheless have to annul the arbitral 
award. The consequence of this would be that, even though 
there is a valid arbitration agreement, the dispute would 
have to be decided by the ordinary court, unless the parties 
agree otherwise (former art. 1067 CCP). This would not be 
consistent with the parties’ clear intention to submit their 
dispute to arbitration rather than to the court system.24

In short, the Dutch position is that in annulment proceedings, 
the court is free to review jurisdiction, at least in so far as this 
results in a positive finding of jurisdiction of the tribunal, 
regardless of whether the grounds relied on were invoked 
before the tribunal itself. There is no indication in the 
judgment of the court whether, and if so how, such review 
might be limited or managed. An indirect indication may 
be found elsewhere in the decision in relation to a different 
annulment ground regarding whether new allegations of 
corruption might justify review by the court. In that context, 
the Hoge Raad considered that expansion of an annulment 
ground is not unlimited and in particular, may be precluded by 
the concept of due process.25

Canada

In a closely related dispute, Russian Federation v. Luxtona 
(Luxtona),26 the Canadian courts came to a similar conclusion, 
but not without some “to-ing and fro-ing”. The Ontario Court 
of Appeal ultimately held that in an application to Ontario 
courts under the UNCITRAL Model Law concerning whether 
an arbitral tribunal had jurisdiction, the court must decide the 
jurisdictional question de novo and no deference is owed to the 
tribunal.

What makes the Luxtona case particularly interesting is that 
the Court reached this conclusion after considering the strong 
international consensus to that effect, and by reference to the 
“uniformity principle”, which holds that it is “highly desirable” 
for Ontario’s international arbitration regime to be interpreted 
coherently with that of other countries.27

The case is also interesting because it involves several (lower) 
court decisions which are not entirely consistent and also 
address, more explicitly than the Dutch courts, the question of 
fact-finding and evidence in court proceedings when reviewing 
arbitral jurisdiction.

As a preliminary point, it is noteworthy that the Ontario Court 
of Appeal confirmed that the standard of review is the same, 
whether the review takes place in the context of review of a 
tribunal’s preliminarily ruling on jurisdiction or at the stage of 
setting aside proceedings once the award has been issued.28

In its application record, the Russian Federation filed evidence 
that was not before the Tribunal, including expert reports on 
Russian constitutional law and additional preparatory work 
documents obtained from the Energy Charter Secretariat.

Luxtona brought a motion to strike out the evidence that 
was not before the Tribunal. Justice Dunphy, the initial case 
management judge, dismissed the motion, finding that 
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the Court on an Article 16(3) application must decide the 
jurisdictional question de novo. Therefore, the Court could 
hear evidence that was not before the Tribunal.

Justice Dunphy was then reassigned, and Justice Penny took 
over as case management judge. In the context of an unrelated 
motion, he stated that he wanted to revisit Justice Dunphy’s 
ruling regarding the new evidence and found that new 
evidence was not admissible on such an application unless it 
met the test for fresh evidence on appeal set out in Palmer v. 
The Queen (Palmer).29

The Divisional Court then reversed Justice Penny’s decision, 
and following that decision, the case went up to the Ontario 
Court of Appeal.

First, the Court rejected Luxtona’s argument that the Divisional 
Court erred in not referring to the competence-competence 
principle, which it argued requires that parties be given strong 
incentives to put as much of the record before the tribunal as 
possible. Otherwise, in Luxtona’s submission, the tribunal will 
not truly be able to rule on its own jurisdiction.

The Court considered that competence-competence serves two 
primary functions. First, it resolves a legal loophole whereby 
an arbitral tribunal that finds itself lacking jurisdiction 
would, ipso facto, lose its ability to make a ruling to that effect. 
And second, it promotes efficiency by limiting a party’s ability 
to delay arbitration through court challenges to the tribunal’s 
jurisdiction.30 But, the Court added:

[34] That is as far as the competence-competence principle 
goes. It does not require any special deference be paid to 
an arbitral tribunal’s determination of its own jurisdiction. 
Competence-competence is best understood as “a rule of 
chronological priority” rather than as “empowering the 
arbitrators to be the sole judge of their jurisdiction”.

Referring to the “uniformity principle” set out in Article 
2A(1) of the UNCITRAL Model Law, the Court stressed the 
desirability that Ontario’s regimes should be coherent with 
those of other countries, especially (but not exclusively) those 
that have also adopted the UNCITRAL Model Law. In that 
context it referred to English,31 French,32 and Singaporean 
case law33 and concluded that “[b]ecause the court retains the 
final say over questions of jurisdiction, it necessarily follows 
that the court must be, as a Singapore court put it, ‘unfettered 
by any principle limiting its fact-finding ability’”34 and “a 
court assessing an arbitral tribunal’s jurisdiction is not limited 
to the record that was before the tribunal. Put another way, an 
application to set aside an arbitral award for lack of jurisdiction 
is a proceeding de novo, not a review of or appeal from the 
tribunal’s decision.”35

Again referring to overseas case law, namely English case 
law,36 which was moreover cited in one of the Singaporean 
decisions,37 the Ontario Court of Appeal considered that this 
conclusion comes with a significant caveat that parties should 
not be encouraged “to seek two evidential bites of the cherry in 
disputes as to the jurisdiction of arbitrators”.38 Thus, while the 
Court considered that although it was not required strictly 
to apply the national law standard (the so-called Palmer 
test, developed in a criminal matter)39, “where a party has 
participated fully in the arbitration, its failure to raise a piece of 
evidence before the tribunal may be relevant as to the weight the 
court should assign that evidence”.40

The Canadian perspective is reflective of “international best 
practice” and similar to the Dutch approach. It establishes 
that de novo review is required when determining a tribunal’s 
jurisdiction; deference is not made to the tribunal’s decision 
as it is not an appeal. However, this does not give parties free 
reign to introduce new evidence unchallenged.
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England

Effectively, by focusing on these Canadian decisions, we already 
continued our world tour beyond the boundaries of Canada. 
English case law was referred to extensively in the Luxtona 
decisions, in part because of the applicable uniformity principle. 
The Dallah v. Pakistan (Dallah) case has become the gold 
standard of de novo review, confirming that, although section 
67 of the Arbitration Act 1996 does not state in so many words 
what the standard is, review will be conducted by way of a full 
rehearing.41

More recent case law continues to confirm this principle and 
has added some additional coloring. See, for example, the recent 
decision of the Court of Appeal in National Iranian Oil Company 
v. Crescent Petroleum Company International Ltd & Anor:

A section 67 challenge involves a rehearing (and not 
merely a review) of the issue of jurisdiction, so that 
the court must decide that issue for itself. It is not 
confined to a review of the arbitrators’ reasoning, but 
effectively starts again; the decision and reasoning of 
the arbitrators is not entitled to any particular status 
or weight, although (depending on its cogency) that 
reasoning will inform and be of interest to the court 
([referring to Dallah]).42

In the investment arbitration GPF GP S.A.R.L v. Republic of 
Poland43 the Commercial Court reiterated the general principle 
that review should not be “fettered by how arguments were 
advanced below” but emphasized the fact that a section 67 
application is a rehearing and “does not mean that the court 
cannot control the evidence adduced”.44

More on England later, particularly regarding the recent Final 
Report from the Law Commission’s Review of the Arbitration 
Act 1996 and the comments made with respect to amending 
section 67 of the Act.

Singapore

Singapore has already been mentioned and several 
Singaporean cases were referred to by the Ontario Court of 
Appeal in Luxtona. What is interesting about these cases is 
that they are far from straightforward, even the cases relied on 
by the Ontario Court of Appeal in support of the overarching 
general principle that review is de novo and therefore in 
principle unfettered.

In AQZ v. ARA, the Singapore High Court did – notionally – 
support a de novo review, but caveated this finding significantly 
by considering that this does not mean that all evidence will be 
allowed, “turning every challenge into a complete rehearing”.45 
In this context, the Court referred to the Rules of Court 
dealing with the conduct of proceedings starting by a so-called 
Originating Summons, which contain quite granular guidance 
on the type of evidence that is and is not permissible. The 
decision sets out in some detail when and why, for example, 
the transcript of the underlying arbitration would be deemed 
adequate, or when additional oral evidence and/or cross-
examination would be allowed.46

Another Singaporean case further illustrates that the formulaic 
reference to “de novo” does not necessarily translate into an 
unlimited review. In Sanum Investments Ltd v. Lao People’s 
Republic (Sanum),47 the Court of Appeal overturned the 
decision of the Singapore High Court, which had ruled in favor 
of the Government of Laos in a challenge to the jurisdiction 
of a Singapore seated arbitral tribunal, hearing a claim of the 
investor Sanum under the PRC-Laos bilateral investment 
treaty (BIT).

What is interesting and potentially unsatisfactory about this 
case is that the Court addressed the standard for admitting 
new evidence in court review proceedings as a preliminary 
matter, before it addressed the standard of review. The lower 
court had applied a wider test but the Court of Appeal 
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considered that both parties accepted that a party which seeks 
to admit further evidence before the Court of Appeal when 
it considers the substantive appeal must satisfy the three 
conditions laid down in Ladd v. Marshall:48 (a) the evidence 
could not have been obtained with reasonable diligence for 
use in the lower court; (b) the evidence would probably have 
an important influence on the result of the case; and (c) the 
evidence must be apparently credible.49

Applying this standard, the Court reviewed whether several 
intergovernmental Notes Verbales, which related to the 
territorial scope of the BIT and which had not been part of 
the record of the arbitration, were admissible in the court 
proceedings. It concluded that some, but not all, of the Notes 
Verbales were admissible.50

Only then did the Court address the scope of de novo 
review, and perhaps not entirely surprisingly at this stage, 
considered that not according deference “does not mean that 
all that transpired before the Tribunal should be disregarded, 
necessitating a full re-hearing of all the evidence ... it simply 
means that the court is at liberty to consider the material before 
it, unfettered by any principle limiting its fact-finding abilities”.51 
But arguably, the “damage had already been done” because the 
material now before the Court included evidence which had 
not been before the Tribunal.

Given that the Court on its face upheld the de novo standard,52 
and that if anything the way in which domestic court rules 
on evidence, as laid down in Ladd v. Marshall, were applied 
resulted in the admissibility of evidence not used in the 
arbitration, it is not entirely clear why Sanum was invoked 
as support against the concept of de novo review, which is 
apparently what the appellant in Luxtona argued.53

The second observation about this case is that the Court, 
rightly in my view, as I will address later, rejected Sanum’s 
contention that the allegedly unique context and circumstances 

of this case, and in particular the fact that this case involved an 
investor-state dispute concerning the application of principles 
of international law, dictated a different standard of review.54

Switzerland

We now go back to the European continent, for the last stop 
on this whistle-stop tour. In Recofi SA v. Vietnam, another BIT 
dispute, the Tribunal declined jurisdiction on the basis that the 
contracts underlying the claim, namely contracts for the sale of 
goods, did not constitute an investment.55 The investor brought 
an application for annulment in the Swiss courts on the basis 
of Article 190(2)(b) of the Federal Act on Private International 
Law,56 arguing that the Tribunal wrongly denied jurisdiction.

The Swiss Federal Supreme Court considered that while it will 
review jurisdiction, this does not turn it into a court of appeal. 
The Court will not go and search for the legal arguments in the 
award that might justify setting aside – it is for the applicant to 
draw the Court’s attention thereto.57

Second, the Court considered that it would generally be bound 
by the facts contained in the award and the evidence gathered 
during the arbitration, even if the facts (or evidence) have been 
established in a manifestly inaccurate manner or in violation of 
the law, although it kept open the possibility that new facts or 
evidence might “exceptionally” be considered.58

Third, not only did the Court show deference to the Tribunal, 
in marked contrast to the decisions discussed earlier, it 
explicitly considered the reputation and experience of the 
arbitrators in question as a justification for not deviating from 
their interpretation of a provision of the BIT.59

Switzerland is therefore the most obvious outlier on the other 
side of the spectrum from the Netherlands, with potentially 
significant deference accorded to the underlying tribunal.
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(Interim) conclusions and further developments

This world whistle-stop tour shows that despite the frequent 
and superficially consistent reference to de novo review, the 
precise meaning and scope of the standard is not uniform. 
Individual courts and justices come to very different 
conclusions, even when they ostensibly apply the same review.

Switzerland is on one side of the scale; the Netherlands 
and possibly Canada on the other. Singapore perhaps best 
evidences the tension and illustrates that the “proof of the 
pudding is in the eating”. While in principle, the courts 
there favor de novo review, they claw back the court’s space 
by disallowing “two evidential bites of the cherry” – even 
though in practice, application of national rules of evidence 
and procedure may result in a situation that significant new 
evidence is admitted.

More than anything, all these cases show a struggle. Deference, 
no deference, or some deference? A bemusing difference is the 
weight allocated to the identity or profile of the arbitrators. 
The Swiss Federal Supreme Court explicitly referred to the fact 
that the interpretation of the concept of investment “came from 
three arbitrators whose experience in this field and international 
reputation are acknowledged by both parties” in support of its 
unwillingness to disagree with the opinion expressed by these 
“specialists”.60 

In Dallah, however, the English Supreme Court, rightly in my 
view, considered that the nature of its review was unaffected 
“whatever the composition of the tribunal – a comment 
made in view of Dallah’s repeated (but no more attractive for 
that) submission that weight should be given to the tribunal’s 
‘eminence’, ‘high standing and great experience’.”61 In this 
sense, the comment apparently made to the Law Commission 
of England & Wales by the judiciary in the context of the 
consultation process on the reform of the English Arbitration 

Act that a court may gain some assistance from the tribunal’s 
analysis of the jurisdiction issue, “particularly if the arbitrators 
were experienced and well regarded” is troubling. 62 Surely the 
point is whether the arbitrators in question had any right to 
contribute an opinion, not their general expertise or reputation 
– quite apart from the question how that is to be measured?

Before moving to the ICSID system, a few observations in 
relation to the ongoing reform of the English Arbitration 
Act 1996. The discussion above of English case law was brief, 
despite the abundance of case law and the frequent reference 
in other jurisdictions to English cases, particularly the Dallah 
decision. The reason for this brevity is that the situation in 
England is in flux. The potential review of section 67 is one of 
the key topics of discussion in this reform process, triggered by 
suggestions from “stakeholders” that the Arbitration Act 1996 
should be reviewed.63

In early September of this year, the Law Commission issued 
its Final Report and draft bill, having previously issued two 
consultation papers, each of which addresses the standard 
of review pursuant to section 67. In favor of reform, the Law 
Commission identified two major concerns about the current 
approach of a “rehearing”. First, the potential to cause delay 
and increase costs, and second, what is referred to as the “basic 
question of fairness”; the concern that a full review in the form 
of a rehearing would amount to granting a second bite at the 
cherry.64

In its First Consultation Paper, the Law Commission proposed 
boldly that section 67 be changed to state, in so many terms, 
that a challenge should be by way of an appeal and not a 
rehearing. This would effectively overrule the course set 
out in Dallah, which as discussed has become the hallmark 
of the level of review not only in England but in several 
other jurisdictions.65 As a result, if this were changed, the 
repercussions would extend well beyond England.
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Confronted with many and varied responses, the Law 
Commission changed its tune somewhat, proposing that 
deference be given to the decision of the tribunal and that the 
court should not decide the case afresh:66

(1) the court should allow the challenge where the 
decision of the tribunal on its jurisdiction was wrong;

(2) the court should not entertain any new grounds of 
objection, or any new evidence, unless even with 
reasonable diligence the grounds could not have 
been advanced or the evidence submitted before the 
tribunal;

(3) evidence should not be reheard, save exceptionally in 
the interests of justice.67

Furthermore, rather than providing for these changes to be 
codified in the legislation, the Law Commission proposes that 
they be implemented by means of rules of court.68

In its Final Report, the Law Commission further amended 
its proposal and dropped the first ground while retaining the 
second and third, redrafted as follows:

Where an objection has been made to the tribunal that 
it lacks jurisdiction, and the tribunal has ruled on its 
jurisdiction, then in any subsequent challenge under 
section 67 by a party who has taken part in the arbitral 
proceedings:

(1) the court will not entertain any new grounds of 
objection, or any new evidence, unless even with 
reasonable diligence it could not have been put before 
the tribunal;

(2) evidence will not be reheard, save in the interests of 
justice.69

Moreover, it recommended that rather than codifying these 
limitations in the act itself, legislation would confer the power 
to make rules of court to implement them.70

If this proposal becomes law, the impact will be significant, 
given that so many other jurisdictions have sought inspiration 
from English law. Whether they see Dallah as a codification 
of good practice or because in the particular legal system 
they are required to take heed to other jurisdiction’s laws and 
in particular English case law (which is often the case for 
Commonwealth jurisdictions in particular).71 For practitioners, 
the change will certainly not simplify the situation. How the 
rules of court may or may not be adopted remains to be seen, 
but a reference to secondary regulation is never helpful for 
external practitioners, quite apart from the question whether 
law reform by means of a mandate to the courts to adopt 
regulation is elegant and/or best practice in light of the trias 
politica.72

3. The ICSID system

The ICSID system provides for a tailor-made mechanism for 
the resolution of investor-state disputes. Not all such disputes 
are resolved by means of ICSID arbitration. As we have seen, 
several court decisions also involve (contractual) investor-state 
disputes, which are often conducted in accordance with the 
UNCITRAL Arbitration Rules.

The ICSID Convention enables a national of a Contracting 
State, an investor, and another Contracting State, the host state, 
to submit to ICSID arbitration if they fulfil the jurisdictional 
requirements of the Convention, laid down in Article 25 of the 
ICSID Convention.73 Frequently, the agreement to arbitrate is 
not contained in an arbitration agreement in a contract, but 
rather consent is based on – yet another – treaty, such as a 
bilateral or multilateral investment treaty, which in turn refers 
to ICSID arbitration.74
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The uniqueness and the attractiveness of the ICSID system 
is due to the stand-alone review and enforcement regime 
of the Convention.75 Article 52 of the ICSID Convention 
provides that a party may request annulment of the award on 
the basis of a limited number of grounds, including that the 
tribunal manifestly exceeded its powers.76 Crucially, rather 
than being reviewed by a national court, however, the request 
for annulment shall be reviewed by an ad hoc annulment 
committee appointed by ICSID, from the list of Members of 
ICSID’s Panel of Arbitrators.77

ICSID’s Updated Background Paper on Annulment for the 
Administrative Council of ICSID provides insight in the 
annulment mechanism as well as providing illustrations of 
potential annulment grounds.78 The drafting history of the 
Convention shows that annulment was designed to confer 
a limited scope of review to safeguard against “violation of 
the fundamental principles of law governing the Tribunal’s 
proceedings.”79 ICSID ad hoc committees have also affirmed the 
limited and exceptional nature of the annulment remedy,80 and 
the fact that ad hoc committees are not courts of appeal and 
annulment is not a remedy against an incorrect decision.81

Article 52 of the ICSID Convention does not contain the 
equivalent of Article 34(2) of the UNCITRAL Model Law, and 
there is not an explicit reference to the lack of jurisdiction as 
a review ground, even though the Convention does codify the 
principle of competence-competence.82 Instead, a review of 
jurisdiction is typically brought under the ground of manifest 
excess of powers laid down in Article 52(1)(b).83

Ad hoc committees have had to grapple with the meaning and 
impact of the qualifier “manifest” in jurisdictional matters. 
Generally, there is a reasonable consensus in the case law 
regarding the meaning of the manifest requirement as “easily 
perceived” or “obvious”.84 Some commentators are of the 
view, though, that the fundamental or foundational nature 
of jurisdiction implies that a decision on jurisdiction is an 

“everything or nothing” decision, and that consequently there 
is no scope for qualifying the review. In this view, there is 
or there is no jurisdiction; there is nothing in between, and 
committees may therefore assess the jurisdiction of tribunals 
on a de novo basis.85

The drafting history and ample case law, however, support the 
position that also in jurisdictional matters, in order to annul 
an award based on a tribunal’s determination of the scope of its 
own jurisdiction, the excess of powers should be “manifest”.86 
To quote Bishop & Marchili:

In sum, the better position seems to be that ICSID 
committees do not have the authority to examine a 
tribunal’s jurisdictional decision on a de novo basis, 
as if they were appellate courts or superior tribunals. 
Although a contrary position is understandable in 
light of the necessary jurisdictional (consensual) 
limits on arbitral power, nevertheless, the ICSID 
Convention has struck the balance in favor of 
finality, except for manifestly wrong assertions of 
jurisdiction.87

In addition to the limitation that jurisdictional review is not 
de novo, as the ad hoc committee in Bernhard von Pezold v. 
Zimbabwe considered, the annulment review is also limited 
to the record before the tribunal.88 A few committees have 
referred to the possibility that in exceptional circumstances 
new evidence or even new arguments might be admitted,89 
but overall, the limitation to the record has been accepted 
as a general rule, following from the nature of annulment 
proceedings.

The significance of this limitation has been demonstrated in 
several recent annulment cases involving intra-EU claims, 
where parties, typically respondent states, have sought to 
introduce new documents, including case law of the Court 
of Justice of the European Union, not forming part of the 
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original record, largely because they were not yet in existence 
at that time. Interestingly, some of these materials have been 
presented as either new legal authorities, and/or instead, as 
new factual exhibits. Overwhelmingly, committees have held 
that regardless of the nature and putative importance and 
relevance of these new materials, they should not become 
part of the annulment review. An illustrative decision is Antin 
v. Spain, where the ad hoc committee held that a tribunal’s 
decision should be evaluated based on the “arguments and 
evidence” raised before the tribunal.90

Where does this lead us in relation to the review of arbitral 
jurisdiction in the ICSID system? Clearly, a much more 
limited review. The review is limited both conceptually, 
and because of the restriction to the underlying record. The 
theoretical possibility alluded to in cases such as Sempra 
Energy International v. Argentine Republic that exceptional 
circumstances might justify a more fulsome review, has not 
been applied in practice.

4. Conclusion

Let us go back to the beginning – around the world in 
45 minutes. Whereas in the 1970s the proliferation of 
decisions combined with uniform or similar standards led to 
harmonization, we seem to have come to the end of an era. 
The overview of recent cases reviewing arbitral jurisdiction 
shows a more diffuse picture. While superficially there is still 
considerable cross-referencing of foreign decisions, these 
references are somewhat haphazard and formulaic.

Nature of the cases

Is there something in the nature of the cases reviewed, which 
may help us understand their meaning and impact? An 
interesting feature is that a significant number of decisions, 
including court decisions, relate to investment disputes. 
However, there is nothing to suggest that intrinsically, 

investment disputes justify a different review standard, or that 
this renders them unique or exceptional. In fact, as we have 
seen in Singapore, the Court of Appeal rejected the notion 
that review in an investor-state arbitration concerning the 
application of principles of public international law should 
be different. Rather, as a corollary of the principle that the 
tribunal’s ruling of jurisdiction is to be reviewed de novo, 
the Court held that no deference was to be accorded to the 
Tribunal’s findings.91

The mere fact that a court is called upon to interpret 
international law rather than national law should not make any 
difference to its standard of review.92 True, for some lawyers 
and courts international law may be less familiar, but that 
does not in and of itself justify different treatment. With the 
proliferation of investment disputes, many lawyers and courts 
have had no choice but to immerse themselves in international 
law, and there is a host of sophisticated and informative cases, 
as this overview shows. The abundance of court decisions 
involving investment disputes seems to reflect the proliferation 
of this type of dispute, as well as a reflection of the likely 
impact and value of the disputes.

New facts

If not the nature of the cases, is there another trait or 
characteristic of the cases reviewed that will help us 
understand the ongoing developments and help establish 
the boundaries of review? Many cases reviewed discuss the 
permissible evidence and seek to impose limitations on 
the review of jurisdiction by means of a limitation of the 
admissible evidence and thus facts. In doing so, the cases 
“speak the local language”, i.e., they build on mechanisms and 
features of evidence and procedure that are specific to the 
jurisdiction involved. For example, referring to the transcript 
of a hearing93 as a tool to curb review will not come natural to 
a continental judge. We have also seen that the standards used 
may derive from different areas of law, including criminal law.94
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New law

An interesting question which has not (yet) been clearly, if at 
all, addressed, is whether a different standard of review may 
be appropriate if the review is based on new law, rather than 
on new facts and/or arguments. In the sparse ICSID cases 
that might have triggered an exploration of this question, 
the argument of new legal development has only arisen in a 
specific context, the so-called intra-EU exception.

In essence, investors and states fundamentally disagree on the 
scope, significance and meaning of European law, as opposed 
to, or potentially as forming part of, international law. In 
several annulment proceedings, host states have invoked 
new legal developments95 to buttress their position, generally 
without success.96 Unfortunately, these cases do not provide 
much structural insight into the question of the position of 
new law in the review of jurisdiction, for two reasons.

First, and as many tribunals and committees have held, new 
developments in European law are unlikely to be attributed 
much significance if the starting point is that European law is 
deemed irrelevant for the interpretation and decision-making 
in the particular case.97

Second, the documents that states have frequently sought to 
introduce include not only (case) law but documents of an 
unclear nature, such as the “2019 Declaration of the Member 
States of 15 January 2019 on the legal consequences of the 
Achmea judgment and on investment protection”.98 Whether 
deliberate or not, the precise nature of these documents has 
been fudged in many cases by the applicants who have tried to 
submit them, not furthering the potential debate on whether in 
principle, development of new law may justify a more fulsome 
review.99

In the absence of a system of precedence in international 
arbitration, it is difficult to imagine that new law would 

generally justify de novo review if this were otherwise 
unavailable. Then again, there might be exceptional situations 
where this is warranted. The Vienna Convention on the Law 
of Treaties embodies the principle that a conflict with ius 
cogens or peremptory norms of general international law 
render a treaty void. 100 Conceivably, the development of 
new such norms would be an example where de novo review 
might be called for. Given the difficulties of classifying norms 
as peremptory anyhow, the emergence of new such norms 
relevant for decision-making in international investment 
arbitration may be too far-fetched to make this an example of 
much value. In addition, as will be discussed below, the review 
in ICSID annulment proceedings is – even – more limited than 
in court proceedings.

New grounds and arguments

Potentially the most far-reaching review allows applicants to 
submit new arguments. Interestingly, few cases address this 
possibility explicitly. Rather the emphasis is on deference to 
the tribunal’s findings (or not) and potentially revisiting the 
tribunal’s findings.101 At the same time, the key theme of most 
cases and the general debate is a reluctance to accommodate a 
second bite of the cherry.102

The Dutch Yukos case was previously described as an outlier 
as the Court reviewed jurisdiction based on a third way of 
interpreting the relevant treaty provision, which had not 
been entertained in the underlying arbitration by either of 
the parties. As I explained in a case note on this case,103 while 
ostensibly this decision suggests unrestricted liberty to reargue 
and reposition oneself, this freedom is compensated by various 
levels of checks and balances imposed by general concepts of 
the law of civil procedure, and in particular the limitations of 
appeal and appeal in cassation before the Supreme Court.

Just to name one significant aspect, this case involved the 
interpretation of the ECT, and the interpretation of a particular 
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provision thereof pursuant to Russian law. This resulted in 
questions concerning the characterisation of international law 
as opposed to foreign law, with the latter being considered 
neither fact nor law as a matter of Dutch private international 
law, and subject to different rules of decision-making by the 
courts and different standards of review in appeal and appeal 
in cassation.104 These are limitations and refinements not 
visible in the statutory law, and not easily identifiable from any 
particular case or (arbitration) textbook.

If one compares this approach to the Law Commission’s 
proposal in the Final Report, we see a very different type 
of regulation. Review will also be restricted, but based on 
an upfront limitation that the court will not entertain new 
grounds of objection, or new evidence, unless it was not 
possible with reasonable diligence to put them before the 
tribunal. The Law Commission supports this proposal by 
explaining that the prohibition of new evidence is analogous, 
and finds precedent in, similar contexts in the case law. For 
example, limiting new evidence on appeal in court proceedings 
– the same Ladd v. Marshall case referred to by the Court of 
Appeal in Singapore.105 Here too, therefore, it is case law that 
shapes the limitations of review, with this limitation found in a 
case from the 1950s.106

The circle is round and ultimately therefore, the range of 
outcomes may not be as significant as a first reading suggests. 
Is the glass half-full or is the glass half-empty?

Conclusion

Let me go back to the beginning. Arbitration exists as a stand-
alone system parallel to court adjudication; generally, the 
system is best served by a hands-off approach of the courts, 
possibly labeled as giving “deference” to arbitration and 
arbitrators. This is different, however, for review of jurisdiction. 
Fundamentally, any system which delegates the ultimate review 
of jurisdiction to arbitral tribunals is based on shaky ground. 

Even the expertise and repute of the arbitrators in question is 
not sufficient to overcome the Von Münchhausen trilemma.107

Obviously, it matters whether a party has taken part in the 
initial arbitral proceedings or not. If not, the question of review 
or rehearing does not arise in the first place.108 It is less clear 
to me that conceptually it can or should make a difference 
whether the court’s review results in an extension or limitation 
of arbitral jurisdiction (as the Dutch Supreme Court held in 
Yukos).109

It is the nature of the review and the reviewer and not the 
nature of the grounds of review that dictate the level and 
scope of review. There is a fundamental difference between 
review by national courts and the internal review within the 
ICSID system. Annulment committees are part of the very 
same system as the tribunal whose decision they review. There 
is no conceptual reason not to give meaning to the qualifier 
“manifest” if and when committees review jurisdiction under 
the aegis of the “manifest excess of powers” ground. That is not 
to say that ICSID annulment cases do not provide interesting 
and potentially relevant source material; rather the findings 
cannot be extrapolated one-on-one.

Finality has its boundaries. Time limits, grounds for appeal 
and appeal in cassation all serve to streamline recourse to the 
courts. Efficiency and effectiveness are laudable and relevant 
concepts. Most of all, abuse should not be allowed and 
encouraged.

Our whistle-stop tour shows that terminology is not 
everything: invoking the so-called de novo standard of review 
does not in and of itself resolve the question: deference, no 
deference, or some deference? The tour also shows that while 
we should continue to strive for harmonization, there are 
limits. The success of the New York Convention was at least 
in part attributable to its succinctness. What we want to avoid 
is additional and impenetrable layers of regulation. Query 
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whether granular, secondary regulations such as court rules 
will further the goal of fostering international arbitration. 
Then again, case law which builds on a complex framework 
of unspoken requirements and limitations only known to 
experienced litigators specializing in Supreme Court litigation 
is also unsatisfactory.

Either way, realistically, to practice and teach arbitration, it 
is not or no longer, if it ever was, sufficient to be versed in 
the law of arbitration. Arbitration and national rules of civil 
procedure are intrinsically interwoven. It may be that further 
harmonization of arbitration can only be achieved by the 
much more daunting process of harmonization of the law of 
civil procedure. For now, I thank the University of Leiden for 
enabling me to conduct research and to teach arbitration as 
part of the overarching system of civil law, as it properly should 
be.
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