:
S
gJl.S

Universiteit
“dd) Leiden
Mb The Netherlands

)
3|
B 3
.
=
.

4

&

o

Subsidiarity ex ante and ex post: from the early warning

system to the Court of Justice of the European Union
Huysmans, M.; Brink, T. van den; Gruisen, P. van

Citation
Huysmans, M., Brink, T. van den, & Gruisen, P. van. (2023). Subsidiarity ex

ante and ex post: from the early warning system to the Court of Justice of the
European Union. Journal Of Common Market Studies, 62(3), 744-759.

doi:10.1111/jcms.13531

Version: Publisher's Version
License: Creative Commons CC BY 4.0 license

Downloaded from: https://hdl.handle.net/1887/3636699

Note: To cite this publication please use the final published version (if
applicable).


https://creativecommons.org/licenses/by/4.0/
https://hdl.handle.net/1887/3636699

JOURNAL orF '.) Check for updates
COMMON

MARKET

STUDIES

JCMS 2023 pp. 1-16 DOI: 10.1111/jcms.13531

Subsidiarity Ex Ante and Ex Post: From the Early Warning
System to the Court of Justice of the European Union

MARTIN HUYSMANS,' (=) TON VAN DEN BRINK? and PHILIPPE VAN GRUISEN®
'School of Economics, Faculty of Law, Economics and Governance, Utrecht University, Utrecht 2School of Law, Faculty of Law,
Economics and Governance, Utrecht University, Utrecht *Department of Economics, Faculty of Law, Leiden University, Leiden

Abstract

The subsidiarity principle divides competences between the European Union and its Member
States. The Lisbon Treaty suggests a connection between ex ante and ex post subsidiarity review.
Ex ante, national parliaments were given a role via the early warning system (EWS). Ex post, leg-
islation is subject to review by the Court of Justice of the European Union (CJEU). More than 10
years after Lisbon, this article is the first to theorize and evaluate whether there is indeed a connec-
tion. Our theory predicts a conditional connection. Quantitatively, we provide a two-way classifi-
cation of Member States based on their use of the EWS and CJEU subsidiarity cases. Qualitatively,
we look back from court cases to the Council stage and analyse the Advocate General’s opinions in
subsidiarity cases. We find a weak conditional connection. A key explanation appears to be the
Court’s limited willingness to enforce subsidiarity and hence the limited incentives to go to court.

Keywords: early warning system; European Court of Justice; judicial review; subsidiarity

Introduction

The principle of subsidiarity is a cornerstone of the European Union’s (EU’s) constitu-
tional design and balance of power (Cass, 1992; Schiitze, 2009). In areas of shared com-
petence, Member States are in principle in charge of new policies. The EU can only make
new policies if there are clear cross-border effects or benefits of scale. Since the Treaty of
Lisbon, the principle is safeguarded through ex ante scrutiny by national parliaments
(NPs) and ex post judicial review by the Court of Justice of the European Union (CJEU).
The early warning system (EWS) entails ex ante and political scrutiny of proposed EU
legislation. Ex post judicial review is the result of Member States being able to file for an-
nulment of adopted legislation. In this article, we are interested in the connection between
both. Specifically, we theorize and investigate empirically the link between ex ante and ex
post subsidiarity scrutiny. Whilst the Treaty of Lisbon arguably intended a link, we theo-
rize this link to be conditional on many factors. Empirically, we find it to be weak indeed.

The drafters of the Lisbon Treaty appeared to have a connection in mind: When the
threshold for a yellow card under the EWS is not reached, or when a parliament is not sat-
isfied with the outcome of the EWS, ex post judicial review should be open as a last rem-
edy. As phrased by Davies (2006), the intention was to provide ‘the possibility for parlia-
ments to finally take the matter before the Court of Justice, if the Commission did not
accept their complaints’." Irrespective of the intentions of the drafters, a link between
the two systems simply seems necessary for them to function effectively: ‘[...] the

'Note that this comment pertained to the draft Constitutional Treaty. However, the subsidiarity provisions of the draft
Constitutional Treaty were more or less directly taken over by the Lisbon Treaty (Barrett, 2008).
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2 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

Protocol’s significance will depend on the support of the ECJ in policing the conduct of
the Union Institutions. The ECJ must ensure that the “reasoned opinions” of national par-
liaments are properly considered [...]” (Barber, 2005, pp. 204-205). In spite of the
intended connection by the treaties, with ex post review by the Court as a remedy where
ex ante scrutiny through the EWS failed, these review mechanisms have thus far only
been studied in isolation.

As we will theorize, the connection between ex ante and ex post subsidiarity enforce-
ment is likely to be limited in practice. There are many steps between the EWS and the
adoption of policy that could be challenged at the CJEU. For instance, subsidiarity con-
cerns may be amended away by the European Commission (henceforth: Commission).
Unpopular proposals may be dropped by the Commission or voted out in the Council
of the European Union (henceforth: Council).

What, then, if any, is the empirical connection between ex ante scrutiny and ex post
review of subsidiarity in the EU? That is the question taken up by this article. Specifically,
do we see the same countries being active ex ante and ex post? Or are some countries only
active in one of the two? Does the Court engage with subsidiarity arguments from the
EWS? All in all, we find that there is a weak empirical connection between ex ante and
ex post enforcement of subsidiarity.

We contribute to the understanding of subsidiarity in the EU in the following ways.
First, we theorize the expected strength of the link between ex ante and ex post subsidi-
arity scrutiny and show that it is conditional on many factors. Second, we document
Member States’ use of both systems and develop a typology. Third, we trace individual
court cases back to the Council stage and the EWS and find evidence consistent with a
conditional link: Court action only seems to follow activity in the EWS if there was (still)
opposition at the Council stage. Finally, analysing jurisprudence, we find that the Court
gives little incentives to move for annulment and that even Advocates General (AGs)
show little engagement with subsidiarity arguments in their opinions.

The remainder of this article is organized as follows. The rest of the introduction re-
views the literature and theorizes the conditional connection between ex ante and ex post
subsidiarity review. Section I provides the data and two-way classification of Member
States’ behaviour related to subsidiarity ex ante and ex post. It also looks back from court
cases to Member States’ voting behaviour in the Council. Moreover, Member State incen-
tives to go to court are shaped by past jurisprudence. Section II hence looks at the sub-
stance of subsidiarity considerations in CJEU decisions as well as AGs’ opinions and
the relation to prior reasoned opinions (ROs). Finally, the Conclusion section discusses
the results and concludes.

Theorizing the Connection between Ex Ante and Ex Post Subsidiarity Control

A short historical overview is necessary to understand the connection between ex ante and
ex post control of the subsidiarity principle. Subsidiarity found its way in the treaties when
the Treaty of Maastricht was adopted. However, the post-Maastricht reality was that of
strong concerns that the principle was insufficiently taken seriously (Craig, 2012, p. 77).
Thus, the 2001 Declaration of Lacken, which ultimately resulted in the Treaty of
Lisbon, defined some key challenges for the EU, two of which are relevant for our discus-
sion: providing a better division and definition of competence and bringing the EU closer
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Subsidiarity Ex Ante and Ex Post 3

to its citizens. In the Treaty of Lisbon’s Protocol on Subsidiarity and Proportionality,
these challenges have been addressed jointly. With the overall objective of embedding
subsidiarity more strongly in the EU’s constitutional framework and to allow it to impact
decision-making better, the Protocol introduced the right for NPs to scrutinize EU legis-
lative proposals and for the CJEU to engage with subsidiarity-based claims more. As
Craig rightly asserts, this should create a comprehensive upgrading of the principle.
NPs’ rights and CJEU jurisdiction are not isolated but jointly strengthen subsidiarity
throughout the full decision-making process from the impact assessment by the Commis-
sion to a possible procedure before the CJEU (Craig, 2012, p. 78).

The provisions of the Protocol on judicial review underline this point of a joint
strengthening of subsidiarity. The CJEU would have jurisdiction to review legislation
on compliance with subsidiarity anyhow under Article 263 of the Treaty on the Function-
ing of the European Union (TFEU). The Protocol specifies the conditions under which
subsidiarity-based actions may be brought to the Court. Article 267 of the TFEU provides
that ‘Member States’ may institute such proceedings, which practically means Member
States’ governments. The Protocol prescribes, however, that NPs should be enabled to
bring a matter to the CJEU as well.” The right to scrutinize EU legislation under the
EWS is thus supplemented by access to court provisions, thus providing a strong argu-
ment in favour of a connection between ex ante and ex post scrutiny. Parliaments that
did not manage to build a strong enough coalition of NPs (to reach the yellow or orange
card thresholds), or to convince the Commission to withdraw or amend its proposal (the
EWS does not give NPs the right to block legislation from being adopted), would still
have the right to individually address the Court. In this way, judicial review completes
the overall role of NPs as ‘watchdogs of subsidiarity’ under the Treaty of Lisbon
(Cooper 20006).

Thus, subsidiarity’s history since the Treaty of Lisbon suggests a connection between
ex ante scrutiny through the EWS and ex post judicial review. The argument for such a
connection is fostered further by a substantive argument. The increased and more explicit
role of subsidiarity in the legislative process should make judicial review easier: As the
arguments in favour of EU action would need to become better substantiated, more elab-
orate and refined, the Court would be in a better position to assess those arguments
(Craig, 2012, p. 78).

Other factors, however, challenge the strength of the intended connection between ex
ante and ex post subsidiarity scrutiny. They point to a connection that is conditional.

First, the actors are different: NPs in the EWS versus governments in the CJEU. How-
ever, beyond the obvious connection of parliament holding the executive accountable, per
Article 8 of the subsidiarity protocol, Member States may have specific rules that allow
parliament to force the government to move for annulment. So, the difference in actors
can only be a partial explanation at best.

%As alluded to in Article 8 of the Protocol on subsidiarity, Member States may have internal rules that allow parliaments to
instruct the government to move for annulment at the CJEU. This is not unlike the link between the EWS and voting in the
Council: Some Member States have mandating rules; that is, parliament can instruct a minister to vote a certain way
(van Gruisen and Crombez, 2019; van Gruisen and Huysmans, 2020; Winzen, 2012). Federal and decentralized Member
States may have specific and varying procedures for the involvement of regional parliaments in EU scrutiny
(Boronska-Hryniewiecka, 2017; Granat, 2018; Schneider et al., 2014).
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4 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

Related to the first point, in exceptional cases, positions in the Member States may
change over time. Several years may elapse between the EWS and potential CJEU cases
after adoption of new EU policies. This means that the opinions or even compositions of
parliaments and governments may have shifted. As an example, the Netherlands submit-
ted an RO against the European Public Prosecutor (EPPO). Yet, in the end, not only did
the Netherlands not challenge it in court, but it even voluntarily joined the EPPO under
enhanced co-operation, perhaps because opinions in the Netherlands had shifted.

Second, over the course of the legislative process, the actual content of EU legislation
may change significantly from the Commission’s proposal to the final legislative act.
Even before amendments from the Council and the European Parliament (EP), the Com-
mission may have changed the proposal based on the political dialogue and the EWS
(Cooper, 2006; Rasmussen and Dionigi, 2018). Hence, the Commission may have
amended away the most important subsidiarity concerns. In addition, proposals targeted
within the EWS may have been dropped altogether (van Gruisen and Huysmans, 2020)
or fail to obtain a majority in the Council, meaning that they will never end up in court.

Thus, legislative proposals may be amended to address NPs’ concerns or may be with-
drawn altogether. The possibility of judicial review would hence only remain relevant in
cases in which these concerns have not been sufficiently addressed. This could be the case
for Member States and NPs that found themselves in an isolated negotiation position.
Generally, however, the higher the responsiveness of the EU’s legislative institutions,
the less likely it will be that a strong connection will exist.

Third, cost—benefit calculations may mean that some Member States will only engage
in one of the systems, depending on the strength of their position and how isolated they
are. The EWS, whilst having resulted in only three yellow cards, seems to have engaged
the Commission in terms of changing or even dropping proposals (Cooper, 2019;
Jaroszynski, 2020; van Gruisen and Huysmans, 2020). This means that there are clear
policy incentives for NPs to engage in the EWS. However, the ability to build coalitions
and to co-operate with other NPs (Auel and Neuhold, 2017; Christiansen et al., 2014;
Malang et al., 2019) may be a key success factor. Some countries may find this more
difficult.

In contrast to incentives to engage in the EWS, incentives to launch a court case seem
much more limited.” On the cost side, Member States may fear reputational costs. Moving
for annulment may cost diplomatic capital as it is perceived as uncooperative by the EU
institutions and other Member States. Moreover, the potential benefits may appear lim-
ited. In particular, since the Court has never annulled legislation on the basis of subsidi-
arity, the odds of winning appear slim. On the other hand, launching a court case does

*Indeed, judicial review of subsidiarity has been limited. In the pre-Lisbon period, De Burca (1998) argued already that the
CJEU was treating subsidiarity issues with ‘only minimal scrutiny’. Up until now, the court has never annulled a legislative
act for violation of the principle. Oberg (2017) puts forward two main reasons. First, the principle of subsidiarity is vague
and often political in spirit. This makes it difficult to interpret (van den Brink, 2012) and renders it unfit for judicial review
(Janci¢, 2015). Second, even if the Court would be more willing to enforce subsidiarity, it suffers from an institutional dis-
advantage in terms of legitimacy, resources and competence. The Court’s reluctance to enforce subsidiarity must however
be qualified, especially since its decision in the Vodafone case, which will be discussed later in more detail. The Court’s re-
luctance to enforce subsidiarity, or to at least rigorously investigate it through procedural review, is also evident from the
Commission’s behaviour when asked to defend its proposal’s compliance with subsidiarity. According to some, the argu-
ments put forward by the European Commission are often standard, very simple (Miettinen and Tervo, 2017) and some-
times just generally of poor quality (Craig, 2012). Yet, despite these deficiencies, they seem reasonable enough to pass
the procedural review of the court (Oberg, 2017).
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Subsidiarity Ex Ante and Ex Post 5

have one important advantage compared to the EWS: It does not require collective action.
A single Member State could, in theory, veto EU legislation by asking for annulment
based on subsidiarity grounds.

Substantively, a considerable gap thus exists between NPs, which apply the EWS in a
broad manner with relative success, and the CJEU, which has been reluctant to accept
subsidiarity claims. The latter obviously negatively impacts the incentive to institute pro-
ceedings. Given the low odds of success, why bother going to court? This lack of incen-
tives places an important limit on the connection that one can expect between ex ante and
ex post scrutiny. Hence, Section Il will study the Court’s relevant jurisprudence to assess
Member States’ incentives to go to court.

Finally, the EWS, at least in theory, is only about subsidiarity — although in practice,
parliaments often bring in considerations of proportionality, legal basis or substance as
well (Fasone, 2013; Huysmans and van Gruisen, 2022; Janci¢, 2015; Jaroszynski, 2020;
Tacea, 2021; van den Brink, 2012). Whilst non-subsidiarity arguments are often brought
in, the Commission reserves the right to ignore those in the context of the EWS, as became
clear in its response to parliamentary objections to the EPPO (Wieczorek, 2015). In con-
trast, at the CJEU, Member States can and do overtly move for annulment based on mul-
tiple grounds. Rather than having to put all weight on subsidiarity, they usually bring a set
of arguments in the hope that at least one of them will convince the Court. In short, the fact
that subsidiarity is usually only one of the official grounds in CJEU cases may lead to a
disconnect in terms of the arguments used between ex ante and ex post subsidiarity review.

Hypothesizing a Conditional Connection

Based on our theoretical arguments and the literature discussed above, we theorize a con-
ditional connection. In particular, we only expect both ex ante and ex post subsidiarity ac-
tions on a given proposal by the same Member State, if (a) the parliament and government
are reasonably aligned and their preferences are stable over time, (b) subsidiarity concerns
are not amended away during the legislative process and the proposal is actually adopted
and (c) Member States expect a reasonable chance of success in both systems. Before in-
vestigating this conditional connection at the level of individual cases, we develop a ty-
pology of Member States on the basis of their overall use of both systems.

I. Subsidiarity Ex Ante and Ex Post

Data

To analyse empirically the activity at the two stages, we collected data for the period
2010-2020, that is, the first 11 years the EWS was in operation. All Member States of
the EU-28 are covered. This includes Croatia, as of its accession in 2013, and the
United Kingdom, which formally left the EU on 1 January 2021.

For the EWS, the 2010-2018 data were sourced from Huysmans and van
Gruisen (2022), supplemented with data from the InterParliamentary EU information eX-
change (IPEX) for the missing years 2019-2020. We define an EWS objection as at least
one chamber of parliament having filed a Reasoned Opinion (RO) on a proposal. This
leads to a total of 440 objections over the period 2010-2020. Figure 1 presents the num-
ber of ROs by Member State.
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6 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

FIGURE 1: Number of Reasoned Opinions (ROs) by Member State (2010—-2020). [Colour figure
can be viewed at wileyonlinelibrary.com]
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Notes: The dotted line indicates the rounded median number of ROs (12).

The average number of EWS objections (15.8) is somewhat skewed by the outlier
Sweden; the median number of objections per Member State is 11.5. The ex ante activity
of Member States was classified as having parliaments issuing more (12 or more) or fewer
than 12 than the median.

For subsidiarity cases at the CJEU, the data were sourced from the Commission’s annual
reports on subsidiarity, supplemented with information from the IPEX, EurLex and Curia.
For the period 2010-2020, this resulted in 18 cases related to subsidiarity.* Of these, only
nine involve Member States requesting annulment.” The remaining cases involve either
firms or individuals, or are requests from national courts for a preliminary reference. Fa-
mous examples of the latter type are Vodafone (C-58/08) and Swedish Match (C-151/17).

For the nine cases involving Member States moving for annulment, we coded the
Member States filing the case (often more than one), as well as any Member States siding
with the EU institutions and hence against annulment. Table 1 gives an overview of these

“For the Commission to consider a CJEU case to be related to subsidiarity depends on whether the parties in the case have
invoked the principle. See, for example, the annual report from 2020, COM(2021) 417 fin, p. 8.

*To give some insight into how this relates to the CJEU’s overall case load: In the period 2017-2021, the amount of cases
brought to the CJEU has varied between 737 (2020) and 966 (2019) annually. Direct actions for annulment — of which Mem-
ber State requests for annulment are part — amount to 29 (2021) to 63 (2018). Within the category of requests for annulment, it
must be noted that also EU institutions have the right to request annulment and that such requests may concern non-legislative
acts as well (which greatly outnumber legislative acts). Although there are no exact data on the Member State requests for an-
nulment of EU legislative acts, it is thus safe to assume that these requests are rare (source: CJEU annual report 2021, most
notably pp. 230-231).
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Subsidiarity Ex Ante and Ex Post 7

Table 1: CJEU Subsidiarity Cases Involving Member States.

Topic Case number Moving for annulment Siding with EU
institutions

Airport charges C-176/09 LU, SK

Financial statements C-508/13 EE

State aid digital TV T-461/13 ES

Flavoured cigarettes C-358/14 PL, RO IE, FR, UK

EU agricultural guarantee fund T-28/16 DE

Relocation C-643/15; C-647/15 SK, HU, PL BE, DE, GR,
FR, IT, LU, SE

Emissions C-128/17 PL, HU, RO

Weapons C-482/17 CZ, HU, PL FR

Posted workers C-620/18; C-626/18 HU, PL DE, FR, NL, SE

Abbreviations: CJEU, Court of Justice of the European Union; EU, European Union.

cases. The ex post activity of Member States was then classified as having governments
either (a) predominantly taking cases for annulment to the CJEU (two cases or more), (b)
predominantly siding with the EU institutions (two cases or more) or (¢) being neutral (the
remainder). Those classified as neutral are hence the ones with less than two cases against
or siding with the institutions; this includes 11 countries that did not take sides in any of
the nine cases. The threshold of two cases on either side was chosen to obtain a reasonable
separation of Member States. A higher threshold would have left only Hungary and
Poland against the institutions (four and five cases, respectively) and only France siding
with the institutions (four cases).

Since there are only nine relevant cases at the CJEU, no statistics can be run. Our anal-
ysis should rather be seen as exploratory and providing a case selection framework for
more in-depth qualitative case studies or comparative work.

Overall Ex Ante and Ex Post Subsidiarity Activity

Table 2 shows our two-way classification of Member States’ ex ante and ex post subsid-
iarity activity, based on the data of the previous subsection. The result is a 2-by-3 matrix.
We gave each of the six cells a descriptive name. However, these names may still hide
variation within one cell.® For instance, countries in the cell that we name ‘neutral scruti-
nizers’ may appear neutral at the CJEU because of an actual desire to be neutral or simply
because of a lack of interest or a lack of capacity. Investigating the differences within this
group and others hence seems a promising avenue for future work.

Starting from the top left cell, Poland and Romania are the only countries that have
above-median EWS objections and complained in at least two subsidiarity cases at the
CJEU. We call them subsidiarity hardliners — subsidiarity watchdogs that bark and also
bite. Two other countries have complained in at least two subsidiarity cases but are less
active in the EWS: Hungary and Slovakia (though Hungary is just below the median, with

°In addition, the limited number of court cases is a caveat to be kept in mind when considering the classification. For in-
stance, Sweden is classified as a pro-EU scrutinizer because it sided with the institutions on two counts (relocation and
posted workers). Yet, in both cases, Sweden may have sided with the institutions because those particular proposals were
beneficial for Sweden — and not because it necessarily wants to defend the EU in general.
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8 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

Table 2: Ex Ante and Ex Post Subsidiarity Activity.

CJEU subsidiarity Side against EU institutions — Neutral Side with EU
cases >2 institutions >2
EWS objections
Above median Subsidiarity hardliners Neutral scrutinizers Pro-EU scrutinizers
>12 PL, RO AT, CZ, ES, IE, IT, LU, DE, FR, SE
MT, NL, UK
Below median Ex post hardliners Non-enforcers Pro-EU non-scrutinizers
<12 HU, SK BE, BG, CY, DK, EE,  /
FL, GR, HR, LT, LV,
PT, SV

Abbreviations: CJEU, Court of Justice of the European Union; EU, European Union; EWS, early warning system.

11 EWS objections). We call them ex post hardliners: They are not so active ex ante, but
they do put their foot down ex post. Perhaps they have difficulties building coalitions in
the EWS and prefer to take cases to the CJEU directly. They do not bark but do bite.”

Nine countries have above-average EWS activity but are neutral at the CJEU: Austria,
Czechia, Spain, Ireland, Italy, Luxembourg, Malta, the Netherlands and the United King-
dom. We call them neutral scrutinizers: They are active in ex ante scrutiny, but ex post
they do not take subsidiarity cases to the CJEU. They bark but do not bite.

Three countries are active in the EWS but tend to side with the institutions at the
CJEU, against the complaining Member States: Germany, France and Sweden. Hence,
we call them pro-EU scrutinizers. They are active ex ante, but ex post they defend the
EU against subsidiarity cases. They bark but defend against the dogs that bite.

The remaining 12 countries are non-enforcers: Judging by their ex ante and ex post ac-
tivity as shown in Table 2, they do not seem to care much about subsidiarity, neither ex
ante nor ex post. One caveat is that they may be active in scrutinizing proposals but
end up concluding that subsidiarity has not been breached. Hence, we call them non-en-
forcers rather than non-scrutinizers. Future work may compare countries within this cell.

Perhaps unsurprisingly, the Visegrad 4 (Czechia, Hungary, Poland and Slovakia) dom-
inate the top left corner of the matrix: They are very active on subsidiarity.

Interestingly, there are no pro-EU non-scrutinizers. This suggests that scrutiny in the
EWS should not necessarily be seen as being anti-EU. The pro-EU scrutinizers show that
it is possible to care about the EU but not take it to court for annulment of legislation. This
seems in line with the idea of soft Euroscepticism: wanting to change the specifics of the
EU rather than being opposed to European integration per se (Huysmans, 2019; Taggart
and Szczerbiak, 2004). Conversely, there are no countries that defend the EU ex post
but are not active ex ante. Many countries that are not active in ex ante enforcement seem
to be somewhat indifferent: not sending ROs but also not coming to the defence of the
institutions at the CJEU.

All in all, only two groups of countries show consistent behaviour ex ante and ex post.
Subsidiarity hardliners Poland and Romania are active both ex ante and ex post. The 12

"The image is slightly different if we take a look at countries’ activity in the political dialogue (Rasmussen and
Dionigi, 2018). However, we leave the political dialogue out of scope, since we focus on subsidiarity.
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Subsidiarity Ex Ante and Ex Post 9

non-enforcers show little enforcement activity both ex ante and ex post. The two ex post
hardliners only show above-average enforcement activity ex post. The neutral scrutinizers
object a lot during the EWS but show low ex post activity. And the pro-EU scrutinizers
are active ex ante but come to the defence of the institutions ex post. Hence, the aggregate
activity pattern of Member States shows a disconnect between ex ante and ex post scru-
tiny of subsidiarity. If we consider subsidiarity as a tool to block legislation, it suggests
that Member States differ in the strategies they use.

Negotiations in the Council

The previous subsection has shown that countries show different overall patterns of ex
ante and ex post activity when they try to block EU legislation. Some Member States
are more active ex ante and others ex post. However, this does not mean that there is
no connection between ex ante and ex post subsidiarity. Condition (b) of our theorized
conditional connection stipulates a connection only if subsidiarity concerns are not
amended away during the legislative process and the proposal is actually adopted. After
all, in response to ROs, the Commission, the Council and the EP may have amended
away subsidiarity concerns. Likewise, the Commission may have dropped its proposal al-
together. As such, to observe a link, initial opposition by Member States should not have
been amended away towards the end of the legislative process.” To capture this condi-
tional connection, we move away from the aggregated analysis and turn to a more
fine-grained analysis.

In what follows, we study individual proposals and trace them back through the legis-
lative process. For this purpose, we use the CJEU policy cases as identified in Table 1. It
should be emphasized again that there are only a very limited number of court cases to
look back from. Nonetheless, this exercise can yield valuable insights into the dynamics
between Member States’ behaviour at the EWS and the CJEU and how it is affected by
negotiations in the Council.

For each of the identified court cases, we traced back Member States’ behaviour in the
EWS and the Council.” This approach has two main advantages. First, the fact that a
Member State was able to start a case at the CJEU implies that the Commission has not
withdrawn its proposal. Second, if the initiation of a case at the CJEU by a Member State
was preceded by a ‘No’ vote in the Council by that same Member State, it reveals that
concerns were not sufficiently amended away.

Table 3 shows that most court cases launched by Member States were indeed preceded
by opposition in the Council. In particular, a total of 13 Member States sought to annul
legislation at the CJEU. Amongst those 13, a vast majority (10) was preceded by a
‘No’ vote in the Council. The latter demonstrates that Member States who are outvoted
in the Council, and demonstrate strong reservations with a proposal, use subsidiarity com-
plaints at the CJEU as a last resort to annul legislation. Luxembourg, for example, was
outvoted on the Airport Charges Directive. Not only did it vote against the proposal in

8There are other conditions that matter too. For example, in the theoretical section, we have argued that preferences can
change over time and that Member States — as rational and strategic actors — need to expect a reasonable chance of success
in both systems for them to also use it. We refer back to these arguments in the analyses of cases.

"The EWS does not apply to three of the nine case studies presented in Table 1. This leaves us with six cases for which we
can track Member States’ behaviour through the entire legislative process.
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10 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

Table 3: Opposition in All Three Stages of the Legislative Process (EWS—Council-CJEU).

Case Stage 1: EWS Stage 2: Council Stage 3: CJEU

Airport charges - LU LU, SK

Financial statements - EE, HU EE

Flavoured cigarettes BG, CZ, GR, IT, PT, RO PL PL, RO

Emissions - PL, HU, RO, PL, HU, RO
DK, LT, AT

Weapons SE CZ,PL, LU CZ, HU, PL

Posted workers BG, CZ, DK, EE, HR, HU, HU, PL HU, PL

LV, LT, PL, RO, SK

Notes: Opposition in the Council is captured by formal ‘No’ votes only. Governments can also show their dissent by absten-
tions and negative statements. For the purpose of this analysis, formal ‘No’ votes are best suited because they demonstrate
the strongest form of dissent (Hosli et al., 2011). Compared to Table 1, this table shows that three cases have been dropped.
The EWS does not apply to those cases, for example, because they concern non-legislative acts, or because the legislative
does not fall under the area of shared competences, to which the EWS applies. Abbreviations: CJEU, Court of Justice of the
European Union; EWS, early warning system.

the Council, it also issued a statement warning that it reserved the right to move for annul-
ment based on subsidiarity grounds, which it eventually also did.

When we look at Member States’ behaviour in the EWS, there appears to be limited
alignment with subsidiarity activity observed at the Court. Only on the Posted Workers
Directive did Poland and Hungary submit an RO and later also file for annulment at the
CJEU (emphasized in bold in Table 3). Importantly, their voting behaviour in the Council
— they both voted against — suggests they were dissatisfied with the compromise reached,
leading them to resort to the CJEU as a final recourse. By contrast, other Member States
that issued ROs before a proposal’s adoption seemed to be satisfied with the compromise
reached in the Council as they did not oppose it, rendering legal action unnecessary."

These findings confirm the significant mediating role that negotiations in the Council
play in shaping a connection between ex ante and ex post subsidiarity activity of the
Member States.

II. Subsidiarity Cases at the CJEU

As described in the Theorizing the Connection Between Ex Ante and Ex Post Subsidiarity
Control section, the Subsidiarity and Proportionality Protocol of the Lisbon Treaty
strengthened both the ex ante and ex post mechanisms, suggesting a link between the
two. Under Article 8, cases for annulment may be brought by Member States or ‘notified
by them in accordance with their legal order on behalf of their national Parliament’.
Hence, parliaments that did not get their points across in the EWS may instruct their gov-
ernments to initiate a procedure for annulment. Thus far, however, the CJEU has never
annulled an EU legislative act for breach of subsidiarity. This section assesses how the
CJEU’s approach impacts the intended link between ex ante and ex post scrutiny and
how this incentivizes Member States and Member State parliaments to address the Court.

"The only exception is the behaviour of Romania during the flavoured cigarettes directive. It issued an RO and appealed at
the CJEU but did not oppose it in the Council.
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Subsidiarity Ex Ante and Ex Post 11

These questions necessitate an analysis of the substantive approaches of the Court, espe-
cially as its sensitivity to subsidiarity seems to be increasing.

Court Cases

Let us first look at the three yellow cards that have thus far been issued. The yellow card
against the Posted Workers Directive was followed by a court case initiated by Poland and
Hungary (C-620/18 and C-626/18). The Polish Sejm and Senate and the Hungarian
National Assembly had issued ROs, next to the parliaments from nine other Member
States (Fromage and Kreilinger, 2017). However, these Member States did not join
Poland and Hungary in their cases at the CJEU. Remarkably, however, in the court cases,
neither Poland nor Hungary made any claim that the subsidiarity principle had been
breached (Verschueren, 2021).

The regulation on the EPPO’s office has not been challenged before the Court. After
the yellow card was issued, the regulation was adopted under enhanced co-operation.
Some Member States whose parliaments had issued ROs did not join the enhanced co-op-
eration, but others did. Still, this has not resulted in any of the non-joiners challenging the
legality of the regulation. The first ever yellow card on the right to strike (the so-called
Monti II regulation) resulted in the Commission withdrawing the proposal, and hence,
no court case could be brought. The yellow cards thus show little connection to CJEU
subsidiarity scrutiny.

The CJEU is known to only limitedly scrutinize subsidiarity. Indeed, the CJEU’s ap-
proach may be qualified as reluctant and for long was limited to procedural aspects, thus
lacking any substantive review (van den Brink, 2012). This procedural review was limited
to checking whether the EU legislator had properly considered subsidiarity. Later on, the
Court seemed to become more sensitive to substantive subsidiarity arguments. The sub-
stantive approach the Court adopted in the Vodafone case (C-58/08) remains somewhat
of a one-off, however. In that case, the Court decided that the Roaming Regulation com-
plied with subsidiarity even though it included provisions on retail prices that usually in-
volve only a domestic context. The Court, however, ruled that these retail prices are inex-
tricably linked to wholesale prices, which do contain a strong cross-border dimension.
The regulation as a whole thus respected subsidiarity according to the Court, and the
cross-border dimension served as the key substantive argument.

A year later, in 2011, the Court had to decide on the directive on airport charges (C-
176/09). This directive applies to airports that process more than five million passengers
annually and to the biggest airport in each Member State even if it processes less than five
million passengers. Luxembourg took issue with the latter aspect of the directive’s scope
of application and brought a case before the court. The CJEU, however, concluded that
the Luxembourgish government had substantiated its subsidiarity claim in too weak a
way to be able to meaningfully address it. The Luxembourgish government had given
more weight to other arguments, such as the principle of equal treatment of the Member
States and proportionality. Still, the Court’s reasoning included a substantive subsidiarity
dimension where it argued that the EU legislature’s choice in this regard did not violate
subsidiarity. It referred to the privileged position that Member States’ main airports enjoy
even if they are smaller in absolute terms.
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12 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

A further interesting case regarded the legality of a directive laying down accounting
requirements for financial statements of undertakings (C-508/13). The directive pursued
two objectives: (i) harmonizing financial information of EU undertakings so that ad-
dressees of the financial information have comparable data and (ii) avoiding that small
and medium-sized enterprises would be faced with unreasonable burdens. Neither the Es-
tonian parliament — the directive proved difficult for Estonia to implement — nor any other
NP had issued an RO on the proposal. Nevertheless, in the procedure before the Court,
Estonia put forward a range of subsidiarity-based arguments, arguing that objective (ii)
could be better achieved at the national level. The Court, in addressing those arguments,
shed more light on the substantive interpretation of subsidiarity. In particular, the Court
stated that the second objective was intricately connected to the first, so the EU would in-
deed be better suited to pursue the two objectives in combination. The CJEU equally ar-
gued that the assessment of subsidiarity should be limited to the legislative act as a whole
and does not extend to each individual provision thereof. Lastly, the Court turned a deaf
ear to Estonia’s claim that its more advanced position in terms of its electronic reporting
system should have been considered when adopting the directive. The more general con-
clusion is thus that individual specific positions that Member States may hold towards a
certain issue do not necessarily result in a negative subsidiarity assessment.

Opinions by the AG

In other decisions, the Court has been even more reluctant to engage in substantive subsid-
iarity review. In some cases, the Court did not address subsidiarity even when the parties in
the procedure claimed the principle had been violated (van den Brink, 2012). What ex-
plains the Court’s reluctance? This may have to do with the Court viewing subsidiarity
as a political rather than a legal principle. Another reason, though, could be a possible lack
of consensus within the Court on whether and how to give substantive meaning to subsid-
iarity. In that light, it is worth examining whether AGs engage more with subsidiarity."

Contrary to the Court, AGs are not constrained by consensual decision-making. If AGs
would engage more with subsidiarity, that would suggest that the line between the polit-
ical and the legal nature of the principle is perhaps thinner than the Court’s reserved ap-
proach might suggest. Moreover, more robust approaches by AGs may be the harbingers
of a changing approach by the Court itself and thus indicative of how incentives to ad-
dress the Court may change. This would, in turn, impact the link between ex ante and
ex post scrutiny. Our analysis of the AG conclusions'> documented in Appendix S1 leads
us to distinguish three distinct situations:

® cases involving extensive subsidiarity assessments;
® cases involving minor subsidiarity points; and
® cases in which subsidiarity aspects are not addressed at all.

""AGs are important in the CJEU. They are called to present their opinions, advising the Court on how to decide cases.
Whilst the Court is not bound by an AG’s opinion, in practice, such an opinion is often followed.

12Unfortunately, AG conclusions are not available for all cases in which subsidiarity is relevant. For example, the court case
on the directive on financial reporting obligations (C-508/13) did not include an AG opinion, even though there was a clear
subsidiarity issue on the table. As such, though subsidiarity is an EU constitutional principle, its relevance in a particular
case does not automatically trigger the need to involve an AG.
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Subsidiarity Ex Ante and Ex Post 13

As this classification already suggests, our analysis does not reveal a fundamentally
different approach to subsidiarity between the CJEU and AGs. Some AG conclusions ig-
nore subsidiarity claims altogether, as the AG did in the Swedish match case. In other
cases, AGs dismissed subsidiarity-based claims with only cursory arguments. There are
however also some interesting examples of AG conclusions that involve a much more
substantive and comprehensive approach to the principle. Maduro’s conclusion on the
subsidiarity aspects of the Roaming Regulation involved an assessment of the transna-
tional aspects of the issue. More importantly, the conclusion of AG Kokott on the tobacco
directive involved an elaborate assessment of the substantive aspects of the directive (the
added value of EU action and the cross-border dimension) but equally addressed how the
EU legislature should justify legislation and how she viewed the political and judicial
meaning of the principle.

If adopted by the Court, such approaches would provide specific and concrete tools for
NPs to substantiate subsidiarity claims before the Court and to apply these already in their
ROs. In light of the enhanced chances this would create of winning, the incentives for
NPs and governments to bring such cases to court would be significantly strengthened.
Thus, the connection between ex ante and ex post scrutiny would be significantly fortified
as well. It seems, however, that this does not (yet) reflect the current state of affairs.

Conclusions

This article theorized a conditional connection between ex ante and ex post subsidiarity
review. In particular, we only expect both ex ante and ex post subsidiarity action on a
given proposal by the same Member State, if (a) the parliament and government are rea-
sonably aligned and their preferences are stable over time, (b) subsidiarity concerns are
not amended away during the legislative process and the proposal is actually adopted
and (c) Member States expect a reasonable chance of success in both systems.

Our empirical analyses confirm that there is at best a weak conditional connection be-
tween the EWS and subsidiarity cases at the CJEU — both in terms of overall activity at
the Member State level and in terms of substance. A key reason seems to be the limited
willingness of the Court — and even its relatively unconstrained AGs — to engage with
subsidiarity and hence the limited incentives to start a court case for annulment on subsid-
iarity grounds.

Future research may seek to test the relative importance of our arguments for a condi-
tional connection as explanations for why some countries are active ex ante but not ex
post and vice versa. In addition, detailed process-tracing research for individual cases
may follow subsidiarity concerns all along the way from the EWS to the Council and na-
tional decisions on whether or not to proceed to the CJEU.

The question remains why the Court has been so reluctant to police subsidiarity ex post
(Barber, 2005; Craig, 2012; De Birca, 1998; Miettinen and Tervo, 2017; Oberg, 2017;
Panara, 2016; Weatherill, 2005)." If the Court’s ex post enforcement is weak, can one re-
ally expect the ex ante system to meaningfully constrain the institutions? As the ex ante
EWS does not provide a binding veto, the Court’s enforcement of subsidiarity is essential

BFor a somewhat dissenting view, see Horsley (2012), who suggests that subsidiarity should actually (also) be interpreted
as a restraint on the Court.
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14 Martijn Huysmans, Ton van den Brink and Philippe van Gruisen

to keep fears of EU competence creep in check. In the long run, if subsidiarity would be
perceived as toothless, ‘National political elites, liable to be outvoted, are likely to react
negatively; so too national Parliaments and constitutional courts, and, perhaps in the long
term most alarming of all, citizens are likely to suffer alienation’ (Weatherill, 2005, p. 28).
In short, ineffective policing of subsidiarity because of a limited link between ex ante and
ex post subsidiarity enforcement could lead to Euroscepticism, EU polity contestation and
calls for leaving the EU. Hence, our findings are important for the EU’s future.

Perhaps the Court shows restraint to avoid raising political disputes that would threaten
the political sustainability and legitimacy of the CJEU (Panara, 2016). This would, how-
ever, seem an unconvincing argument in light of the much more activist approach the
Court has taken in other areas. Indeed, as de Waele (2010) puts it, the Court has become
‘the architect of ever more numerous institutional innovations, transforming and constitu-
tionalizing the Treaty architecture’. Why would subsidiarity, as a key principle of the
treaty architecture, be excluded from the Court’s attention?

In any case, the Court’s reluctance remains puzzling and unsatisfactory from an insti-
tutional design perspective: The Lisbon Treaty and its protocol on subsidiarity suggest
that ex post judicial review is the ultimate remedy if ex ante subsidiarity scrutiny fails.
This conception of judicial review as the ultimate remedy is hard to square with the
Court’s argument that the existence of the EWS proves that subsidiarity is political and
hence not really justiciable, at least not substantively.
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