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1.	Introduction

In 2016, Thomas Rixen and Peter Dietsch, in their book 
‘Global Tax Governance: What is Wrong with It and How to 
Fix It’, defined global tax governance as consisting “of the set of 
institutions governing issues of taxation that involve cross-border 
transactions or have other international implications. This 
definition implies that global tax governance need not, but could, 
involve a full or partial shift of the power to tax, that is, the 
right to impose taxes on citizens, to the international level”1. 

As I will further elaborate in section 1 below, since the 2008 
financial crisis, the Organization for Economic Cooperation 
and Development (OECD) with the political mandate of the 
G20 have introduced standards, first the standard of exchange 
of information, thereafter the BEPS Project and the BEPS 4 
Minimum Standards to tackle tax avoidance by multinationals, 
and more recently the proposals to address taxation of highly 
digitalized business and to introduce a global minimum tax 
rate to tackle tax competition. These standards are applicable 
to OECD, G20 and non-OECD, non-G20 countries including 
developing countries. 

In my view, when addressing these international tax develop-
ments from the perspective of global tax governance and using 
the definition of Rixen and Dietsch, it means then, that there 
is a shift of the power to tax from countries to international 
organizations (the OECD) and political forum (the G20). 

The main questions that I want to address in this lecture is 
why it matters? Why we need to discuss global tax governance, 
legitimacy and inclusiveness? 

In order to answer this question, I will explain the political 
developments that influence taxation at international and 
European level (Section 1 and 2 respectively). Thereafter I will 
address in Section 3 my research: How did I get here? Section 4 
will address the main topic of this lecture: Global Tax Govern-

ance: Legitimacy and Inclusiveness. In Section 5, I will address 
the next steps to be carried out in teaching and research in 
light of my Chair in Tax Governance, as well as my EU Jean 
Monnet Chair in EU Tax Governance. Finally, I will provide a 
short conclusion. 

International Political developments 
Since the 2008 financial crisis, countries and international 
organizations have been searching for ways to collect revenue. 
The proposed solution at that time was to facilitate transpar-
ency and exchange of information among countries. Bank 
secrecy needed to be repealed, and tax havens needed to 
facilitate exchange of information on the assets and financial 
accounts owned by residents and non-residents (individuals 
and business).2

In response the OECD with the political mandate from G20 (a 
political forum with some OECD and non-OECD countries 
such as China, Russia, Indonesia, India) introduced interna-
tional tax standards such as of the standard on exchange of 
information and transparency. This standard was also later 
implemented by other countries (non-OECD, non-G2O) 
participating in the Global Transparency Forum (currently 
more than 160 tax jurisdictions3). 

Since then, this standard has been amended to include auto-
matic exchange of information mainly on financial accounting 
(bank) information of residents and non-residents. This new 
standard has been endorsed by more than 110 jurisdictions.4 In 
order to facilitate the exchange of information, countries have 
signed the Multilateral Convention on Mutual Administrative 
Assistance in Tax Matters (with more than 140 tax jurisdic-
tions).5 

The OECD claimed they did so with the political mandate 
of the G20 and by inviting non-OECD, non-G20 countries 
to participate in these initiatives, developed and developing 
countries will benefit since exchange of information will raise 
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more revenue by countries. This revenue could be used for 
public services (health, education, etc.) but also to contribute 
to fairness of taxation vis-à-vis citizens who were suffering 
from the consequences of the financial crisis. In short, more 
transparency meant more money for countries to overcome 
the problems created by financial crisis. 

Later on, due to tax scandals by big multinationals such as 
Starbucks, Google, among others, the OECD (again) with the 
political mandate of the G20 decided to introduce the Base 
Erosion and Profit Shifting (BEPS) Action Plan and Project to 
tackle aggressive tax planning by multinationals and to ensure 
that multinationals pay their fair share. This Project contains 
15 Actions (4 Minimum Standards, 10 Best practices, and 1 
Multilateral Instrument). The BEPS Multilateral Instrument 
has two of the BEPS 4 Minimum Standards and some of the 
BEPS Best Practices.

As I have argued in the past, the decision making of the 
content of the BEPS Project and its Actions took place at the 
so-called BEPS 44 Group (the OECD, OECD Accession coun-
tries and G20 countries). Non-OECD, non-G20 countries were 
invited to participate as BEPS Associate in the implementation 
of the 4 Minimum Standards. The result was the creation of 
the BEPS Inclusive Framework with 143 tax jurisdictions (as of 
June 2023).6 

Furthermore, 100 tax jurisdictions have signed the BEPS 
Multilateral Instrument that amends their bilateral tax treaties. 
Tax Treaties are agreements concluded by two countries to 
prevent double taxation in cross-border transactions as well as 
to prevent tax avoidance.7 Since the BEPS Project, the aim of 
tax treaties is also to prevent double non-taxation where the 
income is taxed nowhere. 

At this time, this Multilateral Instrument has been ratified by 
more than 70 jurisdictions.8 However, even in case that the 
country signs and ratifies the BEPS Multilateral Instrument, 

the country has to explicitly mention the tax treaties that will 
be covered by the Multilateral Instrument. The country has the 
possibility to opt-in, opt out of the provisions provided in the 
BEPS Multilateral Instrument.9 

In both cases, the result is the OECD with the political 
mandate of the G20 introducing international tax stand-
ards that non-OECD, non-G20 countries are implementing 
throughout their membership to networks (Global Transpar-
ency Forum and BEPS Inclusive Framework) or by signing 
multilateral instruments (Common Reporting Standard, the 
Multilateral Convention on Mutual Administrative Assistance 
in tax Matters and the BEPS Multilateral Instrument).

Countries participating in the transparency, exchange of infor-
mation and the BEPS project have also agreed to be reviewed 
by their peers (peer review) on their commitment to these 
standards. However, unlike treaties where you sign the treaty 
and it has an effect for both/or multiple parties, the BEPS 4 
Minimum Standards are regarded as soft law since these Stand-
ards are not binding for countries. So in principle countries 
are not required to implement these standards, but they do so, 
why? (see section 4 below).

Due to the increase of digital business prior to the COVID 
19 Pandemic, countries decided to address this issue. After 
several proposals from the OECD Secretariat, OECD coun-
tries, non-OECD countries10, in 2021, 137 of the 141 coun-
tries11 belonging to the BEPS Inclusive Framework (at that 
time) reached a political agreement to introduce measures to 
tax highly digitalized business (Pillar 1) and to introduce a 
global minimum tax rate of 15% (GloBE Pillar 2). The number 
has now increased to 139, since the inclusive framework 
has increased to 143 countries jurisdictions (including 99 
non-OECD, non-G20 countries).12 

The legitimacy of all of these political developments by the 
OECD, G20 and the BEPS Inclusive Framework have been 
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questioned by scholars, civil society, countries, regional tax 
organizations and regional organizations (see section 4 below). 
My research in the GLOBTAXGOV research project, and my 
Leiden Law Chair on tax governance investigate under what 
conditions this shift of power can be legitimate and feasible 
vis-à-vis non-OECD, non-G20 countries including devel-
oping countries. 

These questions are even more relevant now in the midst of the 
discussions taking place since November 2022 at the United 
Nations level. These discussions have been initiated by Nigeria 
with the support of some African countries. These countries 
submitted a proposal for a draft resolution at the UN Second 
Committee on the “Promotion of Inclusive and Effective Inter-
national Tax Cooperation at the United Nations” by means of 
developing a framework or instrument. This resolution has 
been approved by the General Assembly in December 2022. 
This resolution gives the United Nations, a more important 
role in the setting of international tax standards. 

Following this resolution, input has been sought (i) on the 
content of this framework or instrument and (ii) on the role of 
the United Nations to achieve inclusive and effective inter-
national tax cooperation.13 A virtual consultation with UN 
countries and other stakeholders took place end May 2023. At 
this time, the UN is developing this framework, and further 
consultations will take place in July 2023. 

This is not the first time; efforts have been made to give impor-
tance to the United Nations. At the 2015 Addis Tax Initiative, 
it was proposed to give to the UN Tax Committee the status of 
an intergovernmental body. The proposal was rejected (at that 
time) by some developed countries due to the predominant 
role of the OECD in tax matters. 

Given the political developments and the voice raised by 
scholars, civil society and countries (unilaterally or in regional 
settings), this new development at the United Nations; could 

shift the decision-making process from the OECD-G20 
towards the United Nations. But of course, we will have to wait 
and see. 

In January 2023, the Minister of Finance (at that time) of 
Colombia an OECD member country- and a participant in the 
decision-making process of the BEPS Project, also questioned 
Pillar 1 and Pillar 2 and the work of the OECD, G20 and the 
BEPS Inclusive Framework. He stated that “the two-pillar 
solution delivered by the OECD/G20 Inclusive Framework is 
a step forward, but does not fully address the concerns devel-
oping and emerging countries have raised. Latin American and 
Caribbean countries face common challenges when it comes to 
cross-border taxation, from the role of tax havens to taxing the 
digitalized economy. We share the same problems, but we have 
not shared our views and technical strengths to come up with 
common solutions. Therefore, our interests have not been visible 
enough in the international tax policy debate so far, and this 
must change”. 14

However, changes have taken place in the 5 months since I 
started writing this inaugural lecture. Since May 2023, there 
is a new Minister of Finance, and the future of the initiative is 
not clear. At the same time, during the conference in May at 
Bogota, Colombia, civil society claimed that these discussions 
were mainly organized by business, and that the civil society 
was not being heard, respected in their views.15 Since I was not 
at the conference, I cannot give an informed opinion, but these 
claims show that trying to find a consensus and shared views is 
more difficult that one can ever imagine.

In March 2023, at the Special Meeting on International Coop-
eration in Tax Matters, Ahmed Zainab, Minister for Finance, 
Budget and National Planning of Nigeria, “expressed concern 
about the lack of inclusiveness and equal footing in the develop-
ment of taxation frameworks, both in terms of the weight attrib-
uted to inputs from the developing countries, and their capacity 
to make such inputs. Tax cooperation architecture should address 
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mutual accountability measures through a fair process, she 
said, adding that developing countries are being punished by 
unilateral declarations and “blacklisting by forums and bodies in 
which they have no voice”.16

More recently, at the June 2023 conference, Global Tax 
Governance at a Crossroads organized by the International 
Centre for Tax and Development (ICTD) and hosted by Kenya 
School of Revenue Administration, countries, regional (tax) 
organizations, academia, civil society, among others expressed 
the need to achieve inclusiveness in international tax nego-
tiations including the sharing of taxing rights. According to 
Martin Hearson (ICTD), in a blog posted before the confer-
ence (ICTD) there are four conditions to be met (i) lower 
income countries need to become agenda setters; (ii) the 
ambition of deep, universal consensus must be abandoned; 
(iii) to review the subject matter of international cooperation 
analyzing its costs and benefits for countries; and (iv) the 
disconnect between the political and technical spheres in inter-
national tax policymaking needs to be overcome.17 

In my view, we need to continue engaging all stakeholders 
(business, countries, civil society, international organizations, 
regional (tax) organizations, supranational organizations) 
while discussing these international political developments. 

As I highlighted in 2015, non-OECD, non-G20 countries 
including developing countries need to participate in the 
agenda setting of international tax standards (input legiti-
macy), and to benefit from these standards (output legitima-
cy).18 In my article, I concluded that there is a lack of input and 
output legitimacy. Later on, in a 2018 article, after the creation 
of the BEPS Inclusive Framework, I continue questioning the 
legitimacy of the BEPS 4 Minimum Standards. At that time, 
and still applicable, it is not yet clear, whether these BEPS 4 
Minimum Standards are what developing countries need? 
How much revenue has the implementation of the BEPS 4 
Minimum Standards raised for developing countries? In the 

2018 article, I concluded (and still applicable) that the fast pace 
of the implementation of the BEPS 4 Minimum Standards has 
resulted in developing countries focusing on these standards, 
while deviating their attention from other priorities, such as 
taxation of informal economy, tax evasion, digitalization of 
tax administrations, improving taxpayer compliance among 
others. 

The same discussions/questions in input and output legiti-
macy can also be raised in respect of the Pillar 1 and Pillar 2 
discussions. Therefore, it is for international/regional organi-
zations and governments to find out how countries including 
developing countries can benefit from these initiatives, and 
what needs to be done to give a voice to developing countries. 
All countries should have a voice, but this means that training 
and knowledge is needed so that all countries can exercise that 
voice.

In order to contribute to this dialogue, we have asked scholars/
civil society among others to express their views in the GLOB-
TAXGOV blog.19 We have organized (online/onsite) several 
conferences, seminars where we provide a space for dialogue 
on topics of global tax governance with academia, civil society, 
international and regional organizations, business, policy 
makers from different regions in the world.20 Most of these 
seminars have been recorded with recordings and slides made 
available open access.21 

2.	 EU political developments and the EU Standard of Tax 
Good Governance 

At EU level, the EU Commission has introduced the BEPS 
4 Minimum Standards and some of the BEPS best practices 
in the form of a directive. The Directives are applicable to 
EU countries (e.g. Anti-Tax Avoidance Directive 1; Directive 
on Administrative Cooperation 1 to 622) and also to non-EU 
countries (Anti-Tax Avoidance Directive 2). 





Global Tax Governance: Legitimacy and Inclusiveness. 
Why it matters

Unlike other Directives, where the focus was to prevent double 
taxation in EU cross-border transactions (e.g. Merger Direc-
tive, Interest and Royalties Directive, Parent and Subsidiary 
Directive), the new Directives aim to prevent base erosion and 
profit shifting and to ensure fair taxation. In addition, the EU 
following the international developments recently adopted an 
EU Directive that implements Pillar 2 (GloBE). 

One obstacle to these initiatives at EU level, is that since tax is 
based on the concept of sovereignty, countries may be reluctant 
to give up their sovereignty in tax issues. At EU level, this 
concept of sovereignty is also reflected in the decision-making 
process to harmonize direct taxation (i.e. taxation on indi-
viduals and companies) since all of the above-mentioned 
Directives require unanimity by all EU Member States.23 One 
of the drawbacks of this unanimity is that political agreements/
concessions by the EU Commission and/or Member States 
have been made to achieve tax objectives.24 In addition, the 
EU Commission has revisited/relaunched EU tax initiatives in 
order to achieve consensus by member states.25 

With the aim to play a more important role in the interna-
tional tax developments vis-à-vis non-EU countries, the EU 
Commission has also introduced in 2008 the EU Standard 
of Tax Good Governance that provided for transparency, 
exchange of information and fair tax competition. Since 2018, 
this Standard also includes countries commitment to the BEPS 
4 Minimum Standards. This Standard of Tax Good Govern-
ance is introduced in economic/trade/partnership agreements 
with third (non-EU) countries, as well as one pre-condition to 
receive EU aid and to be excluded from the blacklist of non-co-
operative jurisdictions.26 

In light of the above, my research in the GLOBTAXGOV 
research project and my chair on tax governance also inves-
tigates (in addition to the role of the OECD and the G20 
mentioned above) under what conditions the role of the 

EU in international tax law making can be legitimate and 
feasible vis-à-vis non-OECD, non G20 countries?

In 2021, I was awarded an EU Jean Monnet Chair 
(EUTAXGOV) to raise awareness of the use of the Standard of 
EU Tax Good Governance and the consequences for non-EU 
countries including developing countries. Receiving this Jean 
Monnet Chair shows that research can be translated into 
teaching. The courses that I teach at Leiden Law School also 
contribute to raise the awareness of the use of this Standard.27

In addition, I will be starting in October 2023, a post-graduate 
training on “The EU’s Global Regulatory Power and the EU 
Standard of Tax Good Governance”. This training is partially 
funded by the EU Jean Monnet EUTAXGOV Chair. The aim 
of this training is to contribute to the international tax debate 
by analyzing the international tax policies and the extent to 
which these policies are adopted by the European Commission 
in their external relations with third (non-EU) countries.28 
This course will be open to tax administrations, scholars, civil 
society, etc, from EU and non-EU countries.

In my view, more research and teaching is needed on how 
these international and EU tax developments have been influ-
enced by political developments, but also on how these devel-
opments can be legitimate and feasible vis-à-vis non-OECD, 
non-G20, non- EU countries. 

I have started to address these questions with my ERC GLOB-
TAXGOV (Global Tax Governance) Research project and my 
Jean Monnet Chair EUTAXGOV (EU Tax Governance). I will 
continue addressing these questions with my Chair on Tax 
Governance at Leiden Law School. 

3.	 The research: How did I get here?

In short, my current research and teaching addresses Global 
Tax Governance, and EU Tax Governance using theories of 
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comparative legal theory, political science and taxation. In the 
following paragraphs I will address how these theories can be 
useful to study tax governance. 

My interest in legal transplants and comparative law theory 
started while carrying out my PhD. My PhD Supervisor Prof. 
Burgers at the University of Groningen introduced me to the 
use of legal transplants in taxation. I relied mainly on Watson 
of legal transplants -“As the moving of a rule or a system of law 
from one country to another, of from one people to another”29 . 

 In my PhD I investigated how the concept of leasing was 
transplanted from the United States to France, the Netherlands 
and Colombia, and whether there were differences in the rules 
upon transplantation. For this purpose, I used comparative 
legal theories such as Watson, Sacco, Nelken, among others 
to understand why countries use legal transplants in taxa-
tion. Furthermore, I used legal culture theories to explain the 
reasons for the differences in the rules. I did this in 4 different 
branches of law, tax law, private law, accounting law and 
banking law.30 

In my view, legal rules can be borrowed by countries either 
from an international organization, or from one country to 
another, but the legal system and the legal culture may have an 
influence on the way that these rules change upon transplan-
tation. Using the words of a comparative legal scholar Örücü, 
legal culture provides the local fine tuning to explain why rules 
change upon transplantation.31 This PhD raised my interest to 
use legal transplants and legal culture in taxation.32

Following the financial crisis, I decided to study the introduc-
tion of the new (at that time) standard of transparency and 
exchange of information33, as well as the content of the BEPS 
Project and the feasibility of this project to tackle aggressive tax 
planning in developing countries. I have argued in my articles 
that one size does not fit all, and that the standards of transpar-
ency, exchange of information and the BEPS Project, should 

take into account the differences among countries (developed 
vs. developing countries), among regions (Africa with also 
sub-regions, Latin America, Central America, and Asian), as 
well as the differences among legal systems and legal cultures. 

In my view, more research is needed on how these standards 
operate within the countries’ legal systems, legal cultures and 
geographical (regions and sub-regions) context. I did some 
of this research in cooperation with other colleagues within 
the framework of the Project Sustainable Tax Governance 
in Developing Countries Through Global Tax Transparency 
(DeSTaT) funded by the government of Norway.34 

Following these articles and the DeSTaT project, one question 
that I keep asking myself, is what is the validity of the stand-
ards of transparency, exchange of information, and the BEPS 
Action Plan and Project vis-à-vis developing countries? and, 
validity in terms of what? 

In order to answer this question, and in the midst of the 
discussions of the content of the BEPS Project, I started with 
an article where I analyzed the validity and feasibility of the 
BEPS Project vis -a- vis developing countries. However, the 
validity was still a vague concept, so I researched theories 
in political science to define legitimacy. I used Scharpf and 
Schmidt35 concepts of Input/Output (Scharpf) and Throughput 
(Schmidt) legitimacy which have been used in other areas than 
tax law. In short legitimacy provides for a framework to eval-
uate the participation and representation in decision making 
(i.e. input legitimacy), the outcome being useful for all stake-
holders (output legitimacy) and the process being transparent, 
inclusive, accountable and open (throughput legitimacy). 

I have used these concepts when explaining the conditions for 
international tax law making from the OECD, G20 and the EU 
to be legitimate (i.e. validity) vis-à-vis non-OECD, non-G2O/ 
non-EU countries. By using the concept of legitimacy, I have 
been able to address some of the questions that I have asked at 
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the beginning and which I will answer later on in this lecture. I 
have been also able to question the role of the OECD, G20 and 
the EU in international tax law making in conferences/semi-
nars with different audiences such as academia, civil society, 
EU Institutions, OECD, World Trade Organization, World 
Economic Forum, the United Nations, among others.36 

This brings me to the title of this lecture and the questions 
addressed at the beginning of this lecture. I will address these 
questions in the following paragraphs. 

4.	 Global Tax Governance: Legitimacy and Inclusiveness: 
Why it matters

Taxation is linked o sovereignty, where countries can decide 
what rules are needed, and how these rules are implemented. 
These rules are subject to the trias politica (checks and 
balances) between the different branches (executive, legislative 
and judiciary). These rules can be domestic (national/regional/
local) rules. 

In addition, there are rules applicable to cross-border trans-
actions/activities by non-residents (either individuals or busi-
nesses). In order to provide relief of double taxation regarding 
these cross-border activities/transactions, countries have 
concluded double tax treaties. For this lecture, we focus on 
direct taxation rules applicable to individuals and businesses. 
Examples are for instance business income, employment 
income, capital gains income, among others.37

 In general, tax treaties are applicable to taxation of income 
and capital and are in general based on the OECD or the UN 
Model. Some countries have also their own tax treaty models. 
In some cases, there will be national rules to prevent double 
taxation in the absence of the tax treaty or for topics not 
covered under the tax treaty. 

However, the introduction of the standard of transparency and 
exchange of information as well as the BEPS Project changed 
this approach. By means of the former, countries were required 
to exchange information and to repeal their bank secrecy 
rules, for instance countries such as Switzerland, the Neth-
erlands, and Uruguay changed their rules to make exchange 
of information more effective and efficient (swift exchange of 
information among tax authorities). 

With the BEPS Project, countries were required to introduce 
rules to tackle aggressive tax planning including treaty shop-
ping (Action 6) as well as to facilitate exchange of information 
of rulings (Action 5), transfer pricing documentation (Action 
13), and to repeal harmful tax regimes (Action 5). In addition, 
countries were required to introduce rules to facilitate the 
resolution of tax disputes (Action 14). 

From legitimacy… 
Scholars, civil society and countries have expressed in arti-
cles and meetings at international and regional level their 
concerns regarding the legitimacy of the BEPS Project vis-à-vis 
non-OECD, non-G20 countries. Scholars and countries in 
regional consultations have also addressed issues outside the 
BEPS Project that are relevant for developing countries such 
as taxation of informal economy, taxation of capital gains from 
indirect transfers, among others. Some of these topics are being 
addressed by international organizations such as the Interna-
tional Monetary Fund, World Bank, and the United Nations 
either directly or in the framework of cooperation under the 
Platform for Collaboration on Tax. 

In order to address these concerns, the OECD created the 
BEPS Inclusive Framework where countries were invited to 
participate as BEPS Associate and to commit to the implemen-
tation of the BEPS 4 Minimum Standards. This implementa-
tion is on equal footing and subject to the consensus minus 
one rule. This rule means that upon review of the implementa-
tion, the peer review of the country can be adopted even if one 
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country does not agree with it (minus one rule). This country 
can be most likely the country which is being peer reviewed. 
The system of peer review and consensus minus one rule was 
adopted based on the experience of peer review of the standard 
of transparency and exchange of information. At that time, 
Uruguay a country with bank secrecy opposed to the peer 
review report, but the report was adopted based on this rule. 

To Inclusiveness
In addition to legitimacy, there were other concerns from 
developing countries including the fast pace of the BEPS 
Project and the lack of resources (personnel/financial) to 
participate effectively at the discussions by the BEPS Inclusive 
Framework (either in Paris or online). Furthermore, some 
scholars, civil society, and think tanks have highlighted that the 
main role in international tax policy making should be given to 
the United Nations.

These concerns have not been addressed with the creation of 
the BEPS Inclusive Framework, since for the BEPS Project the 
participation on equal footing was only for the implementation 
of the BEPS 4 Minimum Standards. Furthermore, it is not clear 
if all countries can become a member of the BEPS Inclusive 
Framework, since it needs approval of all of the other countries 
participating in this Framework. This is the case of Cyprus that 
has not been able to join the BEPS Inclusive Framework. To 
still show their commitment to the BEPS Project, Cyprus has 
decided to sign the BEPS Multilateral Instrument. 

Furthermore, at the start of the discussions between 2018-2019 
of Pillar 1 (taxation of highly digitalized business), it was clear 
that there were three positions (i) from OECD countries, (ii) 
from the United States and (iii) from G24 countries which are 
developing countries).38 Because no consensus was reached, 
the OECD Secretariat submitted a proposal (end of 201939), 
which was a combination of the OECD and the United States 
proposal leaving behind the G24 (developing) countries 
proposal.40 

In the midst of these discussions, the United States asked 
countries to refrain from introducing unilateral measures such 
as digital service tax, and if not, the US will start section 301 
US trade investigations which will result in trade retaliation 
measures. 

In 2020, consultations and discussions took place, but without 
any progress on the adoption of the OECD Secretariat 
proposal. However, the situation changed in 2021 with the 
United States Biden’s presidency. The United States decided 
to go forward with the implementation of the GLoBE (Pillar 
2) proposal and to endorse the Pillar 1 OECD Secretariat 
proposal. This proposal was discussed at the G7, G20 and 
thereafter in the BEPS Inclusive Framework. 

The result is the political statement agreed in 2021 endorsed by 
137 of the 141 jurisdictions participating at the BEPS Inclusive 
Framework. Since then, the number has raised to 139 with the 
increase to 143 of the number of countries participating in the 
BEPS Inclusive Framework. 

4 countries did not endorse this political statement i.e. Nigeria, 
Kenya, Sri Lanka and Pakistan. Nigeria has expressed that 
the political outcome is not fair, and therefore, they continue 
with their own rules (e.g. significant economic presence to 
tax digital business). Kenya has a digital service tax, so at that 
moment, it was not considered by policy makers in Kenya 
that the country should commit to this political statement. 
However, in the framework of the negotiations of a trade 
agreement the US has asked Kenya to repeal the digital service 
tax, and to commit to the political outcome for Pillar 1 and 
Pillar 2. Kenya’s government has recently expressed that they 
will follow that path.41 

Why it matters
Even if at the time that the BEPS Project started in 2013, the 
OECD developed the BEPS Inclusive Framework to allow 
participation on equal footing, this participation is only for 
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purposes of the implementation, so I argued back in 201542 
that there was no participation on the decision-making 
process. Since then, so many actors have come into place, 
including also new standards Pillar 1 and Pillar 2, but the ques-
tion remain the same. These questions are the following: 

a.	 If the decision making of the content of the standard of 
exchange of information and of the BEPS Project took place 
at the OECD level with the political mandate of the G20, 
have non-OECD, non G20 countries truly participated in 
the decision-making process? 

b.	 If not, is the creation of networks such as the Global Trans-
parency Forum and BEPS Inclusive Framework enough to 
justify the legitimacy of the decision-making process? 

c.	 If the BEPS 4 Minimum Standards are regarded as soft law, 
thus non-binding, why are countries complying with these 
standards?

d.	 Despite the work done by the OECD and the G20 in 
exchange of information, the BEPS Project and Pillar 1 and 
Pillar 2, should the decision-making continue taking place 
at the OECD level, or rather at the United Nations level, and 
if so, how? 

If the decision making took place at the OECD level with 
the political mandate of the G20, have non-OECD, non G20 
countries truly participated in the decision-making process? 

As I have addressed in this lecture, the decision making of the 
content of the BEPS Project and its 15 Actions was made by the 
OECD and G20 countries. In my research, I have addressed 
that for OECD countries, the BEPS Project was an opportunity 
to advance in projects that were not broadly implemented 
e.g., harmful tax competition, and to take the leading role in 
international tax matters with the OECD Secretariat, and the 
Committee of Fiscal Affairs deciding on the agenda/topics to 
be addressed in the BEPS Project.43 

Even if countries wanted to participate in this decision-making 
process, it was not possible. As I argued in 2015, membership 
of the OECD is on invitation only, and it requires an accession 
process. Even more difficult is to become member of the G20 
which is a political forum, where very few emerging economies 
participate (e.g., Indonesia, India, China, Brazil, Argentina, 
etc.). Despite the existence of other political forums with 
developing countries e.g., G24 and G77, these forums were not 
invited to take part in the decision-making process of the BEPS 
Project. 

Furthermore, as it has been mentioned above, even in case of a 
proposal submitted by developing countries e.g., G24 countries 
in Pillar 1 choosing for significant economic presence; this 
proposal was left behind in the OECD Secretariat proposal 
which combined the OECD and the United States approach. 

Nevertheless, the significant economic presence has been 
adopted unilaterally by countries such as Nigeria, Israel, and 
also Indonesia (G20 country) and in 2022 Colombia (OECD 
country).44 This shows that countries have decided to follow 
unilaterally the rules that they consider are more convenient 
for their own economy. This is the case of the significant 
economic presence and the digital service tax (e.g. Kenya) for 
taxation of highly digitalized business. 

If not, is the creation of networks such as the Global Transpar-
ency Forum and BEPS Inclusive Framework enough to justify 
the legitimacy of the decision-making process?

Regional Tax organizations i.e. the African Tax Administration 
Forum (ATAF) and countries in the African, Caribbean, Latin 
America and Central American region have stated the fast pace 
of the implementation of the BEPS Project, and the need to 
provide effective and equitable Pillar 1 and Pillar 2 rules. 

Regarding the BEPS Project, some countries have chosen in 
addition to the BEPS Minimum Standards to implement some 
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of the BEPS Best Practices (Actions 3, 4, 1245), but this decision 
has been a unilateral decision made by each country. However, 
even if the countries have chosen to implement the BEPS 
Minimum Standards and some of the BEPS Best Practices, 
analysis of the peer review reports shows that some countries 
may choose to do that on paper but not in practice. 

Regarding the decision making process, the discussions of 
Pillar 1 and Pillar 2 within the BEPS Inclusive Framework have 
also shown that there is a limited participation of non-OECD, 
non-G2O countries in decision making. This limited partic-
ipation was addressed by the OECD in the report to the G20 
under the 2021 Italian Presidency.46 In the report, the OECD 
recognized.

“the diverse membership of the Inclusive Framework, which 
includes different types of non-OECD economies, current 
chairing arrangements could evolve to comprise two co-chairs, 
including one from a non-OECD/non-G20 economy. Feedback 
from regional consultation events on practical ways to enhance 
inclusivity indicated strong support for greater representation 
by developing countries in the leadership of the Inclusive 
Framework and its subsidiary bodies. Similar co-chairing 
arrangements could be considered for the Working Parties and 
other subsidiary bodies. In addition, consideration could be given 
to the revision of the memberships of the bureau or steering 
groups of the subsidiary bodies, to ensure that they more 
systemically include representatives from a range of non-OECD 
economies, including lower-capacity countries”. 47

In light of the above, one of the recommendations of this 
report addressed the governance of the inclusive framework 
stating “The Inclusive Framework stakeholders should, as a 
priority, reflect on governance arrangements to ensure a broad 
and systematic inclusion of developing countries. This could 
include consideration of representation in the leadership 
of the Inclusive Framework and its subsidiary bodies, and 
updating the mandate of the Advisory Group for Co-opera-

tion with Partner Economies”.48 The result was then, next to 
the chair from an OECD, country, to introduce a co-chair 
of the BEPS Inclusive Framework which should be from a 
non-OECD, non G20 country. 

The question is whether the proposed co-chair would be 
enough to ensure inclusive participation of developing coun-
tries in the decision-making process. 

For illustration purposes, I am dealing with these questions 
in a forthcoming article where I analyze the peer review and 
legitimacy of the BEPS 4 Minimum Standards in a case study 
of 7 countries which are members of the BEPS Inclusive 
Framework. The countries are Congo, Cameroon, Costa Rica, 
Jamaica, Peru, Sri Lanka and Viet Nam. Four of these coun-
tries (Sri-Lanka, Congo, Cameroon, Costa Rica) are members 
of the BEPS Inclusive Framework since the creation of this 
Framework (30 June 2016)49 and the other three countries have 
joined shortly afterwards (Jamaica July 2016, Peru December 
2016, Viet Nam June 2017).

In this forthcoming article, I have concluded the lack of 
(throughput) legitimacy (see section 3 above50) of the peer 
review process (i.e., accountability, transparency, inclusiveness 
and openness) of the OECD Secretariat, the BEPS Steering 
Group and the BEPS Inclusive Framework. I have also 
provided recommendations to improve the governance of the 
peer review process as one way for the OECD Secretariat and 
OECD countries to address the lack of throughput legitimacy. 

If the BEPS 4 Minimum Standards are regarded as soft law, 
thus non-binding, why are countries complying with these 
standards?

As I have explained in section 3 above, by using the theories 
of legal transplants, I can explain why countries may decide to 
comply with the BEPS 4 Minimum Standards even if soft law. 
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For instance, there are 3 reasons that I would like to highlight 
here 
1.	 chance and necessity (technical assistance by developed 

countries and/or OECD, and twinning projects between 
developed and developing countries); 

2.	 expected efficacy of the law (access to information by tax 
administrations on multinationals); 

3.	 political, economical and reputational incentives (commit-
ment to the EU Standard of Tax Good Governance in trade, 
partnership agreements to receive EU funding and to be 
excluded of the list of non-cooperative jurisdictions). 

The reason for countries to comply with the standards is being 
dealt in a forthcoming article where I have analyzed the peer 
review and legitimacy of the BEPS 4 Minimum Standards in 
a case study of 7 countries (Congo, Cameroon, Costa Rica, 
Jamaica, Peru, Sri Lanka and Viet Nam).

Since these 7 countries were non-members of the BEPS 44 
group (OECD, OECD Accession, and G20 countries), these 
countries did not participate in the agenda setting and deci-
sion-making process of the content of the BEPS Project and its 
15 Actions including the BEPS 4 Minimum Standards. Since 
then, one country Costa Rica has become an OECD Member 
and another country Peru is in the Accession Process to 
become member of the OECD. 

2 of the 7 countries are involved in closed cooperation with 
the OECD regarding the implementation of international tax 
standards. For instance, Viet Nam has signed a memorandum 
of understanding to enhance cooperation (competition, invest-
ment and tax) with the OECD.51 Cameroon participates in an 
OECD induction Programme to implement international tax 
standards.52 Such Induction Programme or Memorandum of 
Understanding have not been found in the OECD website for 
Sri Lanka, Jamaica or Congo. However, Jamaica’s tax adminis-
tration representative has now been appointed co-chair of the 
BEPS Inclusive Framework.53 

Despite the work done by the OECD and the G20 in the BEPS 
Project and Pillar 1 and Pillar 2, should the decision-making 
take place at the OECD level, or rather at the United Nations 
level, and if so how? 

In my view this is the most difficult question to answer at this 
stage, since the United Nations development is recent (since 
November 2022). It is also difficult to answer taking into 
account the changes at OECD Secretariat mainly the Director 
of the OECD’s Centre for Tax Policy and Administration. 
When the BEPS Project started Pascal Saint-Amans was the 
director, thereafter in 2022, Grace Perez Navarro had this 
role (temporary) and was recently replaced by Manal Corwin 
(former US Tax Advisor and US Tax administration represent-
ative).

At the time that Pascal Saint-Amans was the Director 
(2012-October 2022), the BEPS Project, BEPS Actions and 
the proposals for Pillar 1 and Pillar 2 were developed and 
discussed, including also the Pillar 1 and Pillar 2 Political 
Outcome. There was a clear movement of the OECD towards 
inviting countries to participate as BEPS Associate in the BEPS 
Inclusive Framework as well as to commit to the Pillar 1 and 
Pillar 2 OECD Secretariat Proposal. 

Since then, the OECD has focused on the design of PiIlar 2 
rules (model rules54, safe harbour55, technical administrative 
guidance56) as well as to address issues such as compliance 
and tax certainty.57 In respect of Pillar 1, the OECD is still in 
the process of having public consultations on the design of 
Amount A58 and B.59 

During that time, as we have addressed in section 1 above, 
countries, civil society and some regional tax organizations 
(ATAF) called for a more decisive role of the United Nations. 
One of the main reasons, is the broader representation of 
countries in the United Nations vis-à-vis the limited member-
ship of OECD countries where countries are invited to become 





Prof. dr. Irma Mosquera Valderrama

members following a accession procedure. Furthermore, as I 
have argued in section 4 above, the participation at the G20 is 
even more difficult, since it is a political agreement where only 
few countries are able to participate. 

While the OECD, OECD Accession countries and G20 coun-
tries (i.e. BEPS 44 group) have been discussing the content 
of BEPS Project, BEPS Actions, and Pillar 1 and Pillar 2; the 
United Nations has presented proposals for some non-BEPS 
issues (e.g. in the taxation of indirect transfers) and its own 
alternative proposal to address Pillar 1 i.e. the introduction of 
Art. 12B 2021 UN Tax Treaty Model. This article 12B provides 
for withholding tax on automated digital services 60 which is 
different from the unilateral proposals i.e. the digital service 
tax and significant economic presence that are currently being 
introduced by countries. 61 

However, times have changed, as Nigeria with the support of 
some African countries, and Colombia (currently an OECD 
member country that took part in the BEPS decision making 
process as OECD Accession country (at that time)) have also 
questioned whether there is a global fair tax deal that benefits 
not only developed but developing countries. 

Nevertheless, I am still skeptical about the role of the UN. In 
my view, for the UN to have a leading role, there should be a 
coordination between all units (i.e. UNDESA, UNDP, UN Tax 
Committee). This requires also political will of countries, and 
of the UN Institutions. 

For any international tax global body to function either at the 
UN or as separate international tax body or any international 
or regional tax organization, it is important to keep in mind 
that it is not only about the input and output legitimacy, but 
also about throughput legitimacy (i.e. Accountability, transpar-
ency, inclusiveness and openness).62 

In my view, the OECD, but also any organization/body such as 
the UN or an independent global tax body, will require these 
four conditions: transparency, accountability, responsiveness 
and openness. Agenda setting and decision-making should be 
transparent. Furthermore, this body should be held account-
able for the decisions taken. The process should be open to all 
stakeholders, and responsive to the needs of all countries. 

From observing the process that it has been carried out since 
November 2022, in my view, the UN and its Institutions 
mainly UNDESA could be more open and responsive since at 
this moment, despite the public consultations: One (closed) 
for countries, and another one (open) for other stakeholders, 
and the publication of documents in the UN website, there 
is not clarity who is hiring the experts to present/work in the 
text of this instrument (either a multilateral convention or a 
multilateral instrument such as the BEPS MLI) or framework, 
are all developing countries truly participating, and why we are 
now discussing a convention?, if the resolution mentioned an 
instrument or framework?. 

By using the word Convention, and not instrument nor 
framework, we may assume that all countries will be invited 
to sign this Convention followed by ratifications including 
constitutional/legislative review at country level which may 
take a long time. As we know from ratification of tax treaties, 
as well as from the lengthy process of ratification of the BEPS 
Multilateral Instrument, the ratification and enter into force 
process will take time. What would countries do in the mean-
time? Introduce unilateral measures, re-negotiate tax treaties, 
conclude tax treaties, or introduce regional tax treaties. 

5.	 What is next? 

In 2017, I received the Starting Grant to carry out the Global 
Tax Governance (GLOBTAXGOV) Research project. While 
receiving, Frans Vanistendael, tax scholar who recently passed 
away, told me that the problem of global tax governance was so 
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complex that if I manage to find a solution, I will not only get 
the Nobel prize of Economy, but also the Nobel prize of Peace. 
I took the challenge, and since 2018, I am searching for the 
conditions under which a model of global tax governance can 
be feasible and legitimate for both developed and developing 
countries. 

When I started to discuss global tax governance, the BEPS 
Project just started. 5 years later, we also have Pillar 1 and Pillar 
2 proposals, as well as the recent developments that have taken 
place at the UN level. 

Moreover, on 15 of June, the EU Parliament in a resolution on 
lessons learnt from the Pandora papers and other revelations 
called for “the EU to support the setting up of a UN framework 
convention on tax, with the aim of strengthening international 
cooperation and governance on tax and trade-related illicit 
financial flows; highlights the need to introduce transparent 
and inclusive decision-making where all countries can nego-
tiate as equals” (para. 17). But in light of the EU Standard of 
Tax Governance that I have mentioned above, my question is, 
is this true?, can developing countries negotiate as equals since 
non-EU countries including developing countries are required 
to implement BEPS and receive positive review? I have already 
addressed my concerns regarding the EU Standard of Tax 
Governance in my statement at EU Parliament public hearing 
on 1 December 2020.63 

Following up the questions addressed in the GLOBTAXGOV 
Research Project, I will continue addressing these questions 
(despite the funding ending on July 2023), in my Chair on Tax 
Governance at Leiden University, and in my EU Jean Monnet 
Chair on EU Tax Governance. In my work, I aim to expand my 
research agenda to inquire under what conditions can the role 
of the United Nations in international tax law making be legiti-
mate and feasible for developed and developing countries?

This shows that still there is work to be done, and that even 
though we started with global tax governance addressing issues 
of legitimacy and feasibility, after 5 years, we have more actors 
(OECD, EU, UN, regional (tax) organizations, countries, civil 
society, business, think tanks, etc.) and that reconciling these 
goals so that all countries (developed and developing coun-
tries) benefit from these changes is still a difficult task. There-
fore, I will continue with this research by using my network of 
the GLOBTAXGOV and EUTAXGOV and Leiden University 
to reach out to developing countries, civil society, regional 
tax organizations, and scholars in developed and developing 
countries. 

This task is not one person-task, but a multiple stakeholder 
task. Therefore cooperation, exchange of knowledge/experi-
ences, sharing publications/presentations via open access, is 
relevant. Coming from Colombia (an emerging country that 
only recently joined the OECD) in my Chair, I also want to 
focus on what these changes on international tax law making 
could mean for developing countries, and for scholars in the 
global South. 

Conclusion 

To conclude, international taxation nowadays is not only about 
the technical rules. The political developments need to be 
taken into account. In addition, to participate in international 
tax law making process and to introduce tax rules, countries 
should not only have technical knowledge, but also resources, 
and political will to change the rules. 

What I have learned since 2018 when I started with my GLOB-
TAXGOV Project is that the questions of legitimacy, inclusive-
ness continue being relevant for all stakeholders, and that any 
process of international tax law making will need to analyze 
the conditions under which this process can be legitimate and 
feasible for developed and developing countries. This is true, 
in the BEPS Project, but also in the current developments of 
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Pillar 1, Pillar 2 and the UN Tax Resolution. We cannot forget 
the process, so therefore, more attention should be given to 
transparency, accountability, responsiveness and openness. 

Who am I? 
When I began studying law in Colombia, I was interested in 
topics of equality and fairness among all stakeholders. These 
topics are still relevant to me after more than 20 years of being 
employed as tax advisor, lecturer, postdoctoral researcher 
and, since November 2021 as a Full Professor at Leiden Lw 
School, Leiden University. I have received acknowledgment 
of my research with, first, a Fulbright scholarship (2005) 
to conduct PhD research in the United States. Thereafter, I 
earned cum laude for my PhD (2007) primarily due to the 
comparative approach for which I studied the transplant of a 
concept leasing in four countries: The United States, France, 
the Netherlands, and Colombia. These experiences allowed 
me to understand the role of the stakeholders (governments, 
companies, advisors, judges, scholars) in law making. 

Research
In 2017, I was awarded a European Research Council (ERC) 
Starting Grant to assess the feasibility and legitimacy of the 
current model of global tax governance and the role of the 
OECD and the EU in international tax law making (GLOB-
TAXGOV). In the ERC Project, I employed different disci-
plines (law, international relations, political science, and inter-
national political economy) in order to understand the setting 
of international tax standards by the G20, the OECD, and 
the EU. This project also utilizes empirical research compiled 
through interviews with all of the stakeholders to understand 
the differences in implementation of different rules between 
countries. 

One of my goals as a researcher is to facilitate exchange of 
ideas and also to connect people working on the same topic 
from a different perspective. Therefore, in the ERC Project, I 
have organized several conferences and workshops. We have 

addressed common problems (sustainable development, digital 
economy, tax competition, new models of governance) with 
(young and experienced) scholars from different disciplines 
and backgrounds: business, governments, and representa-
tives of the European Commission, the United Nations, and 
Regional Tax Organizations, among others. 

Another goal as a researcher is to reach different audiences, 
listen their experiences, and raise awareness of the differences 
between developed and developing countries when dealing 
with international standards. In order to achieve this goal, I 
have given lectures and training in several countries within 
and outside Europe to different audiences, i.e. business, 
government representatives, non-governmental organiza-
tions (NGOs), and representatives of several international 
and regional organizations, and also participated in the EU 
Platform for Tax Good Governance, the WTO Forum, and the 
Think Tank T20 meetings for the G20. 

In order to ensure that information is being shared under the 
FAIR practices and open access policy, I have published my 
power point presentations in the GLOBTAXGOV blog and 
ensured that most of my publications are openly available. 
In addition, my research team and I have published (when 
possible) slides and summary reports of the workshops/confer-
ences that we have organized. I have also invited stakeholders 
with different backgrounds to write in the blog on issues of 
global tax governance (with more than 40 contributions since 
2018). 

To facilitate public engagement, we have utilized social media 
such as LinkedIn, Twitter, and Facebook to share our activi-
ties and create discussion for hot topics regarding governance 
in general. These efforts have made it possible for me, as a 
researcher and leader of the ERC project, to be asked to partic-
ipate in international and national discussions. This position 
allows me to address issues of fairness, taxation, and inequality 
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and also draw the attention of stakeholders to the need to 
address the 2030 Sustainable Development Agenda in taxation. 

Education 
In my Chair on Tax Governance at Leiden Law School and my 
EU Jean Monnet Chair on EU Tax Governance, I have been 
able to address all topics of fairness with different audiences. At 
Leiden University, I am currently teaching alone or with other 
colleagues, courses for Bachelor students, Master Students 
from Leiden Law, as well as other Faculties such as FGGA 
(Faculty of Global Governance and Global Affairs), FSW 
(Faculty of Social Sciences). Among the courses, I am currently 
teaching (some with other colleagues) are: 
•	 General Understanding of Comparative Tax Law (Minor 

Tax and Society)
•	 Policy Coherence to achieve the Sustainable Development 

Goals from a tax, trade, and investment law perspective 
(HC Law)

•	 EU and Tax Sovereignty: Discussing the Role of the EU in 
International Tax Law Making (FGGA MsC International 
Relations and Diplomacy Program 

•	 Role of International Actors to tackle global inequality 
(Honours Academy)

•	 International Tax Law for Multinational Enterprises (Leiden 
Law School also open for exchange students)

•	 Working group Privatissimum (Capita Selecta of European 
Law): Topic The EU Global Regulatory Power and the EU 
Standard of Tax Good Governance (Leiden Law School)

•	 Belastingverdragen (In English Tax Treaties)
•	 Comparative Tax Law (Leiden Law School also open for 

exchange students) 

In addition, I will be starting in October 2023, a post-graduate 
training on “The EU’s Global Regulatory Power and the EU 
Standard of Tax Good Governance”. This training is partially 
funded by the EU Jean Monnet EUTAXGOV Chair.64 This 
course will be open to tax administrations, scholars, civil 
society, etc, from EU and non-EU countries.

Management and Organization skills 
My management tasks have been mostly related to the manage-
ment of the ERC GLOBTAXGOV Project. Even though I had 
prior management experience, managing such a project has 
been challenging, especially since this ERC project is the first 
one carried out at Leiden Law School. Therefore, I managed 
to actively engage in my project all the key people at Leiden 
Law School and at Leiden University in the project including 
project controllers, human resources, marketing, ICT, among 
others.

For further improving my management skills for the ERC 
project, I have sought advice from other ERC grantees outside 
Leiden Law School, and I have set up an External Advisory 
Board to the project.65 For the supervision of the PhDs fellows, 
I have also found an experienced professor (Madeleine Hosli) 
to be the co-supervisor. 

At Leiden Law School, I was (between 2019-2020), appointed 
as coordinator of the research Programme “Limits of Tax 
Jurisdictions”. In this position, I participated in the Faculty 
Research Board, coordinate research output within the 
Research Programme, and publish the Research Programme 
Annual Report.66 

Since January 2021, I am one of the two PhD Deans (promov-
endidecaan) at Leiden Law School. In this position, I am the 
contact person for the PhD researcher (external and internal 
PhDs, including PhD fellows). I also help with the training 
and supervision plan for PhD candidates and contribute to 
developing the policy on PhDs. Furthermore, I advise about 
possible extensions of contracts for PhD candidates. From my 
personal experience, I know what it is to be a PhD. As PhD 
Dean my aim has been to contribute to the academic and 
professional development of PhD candidates and support them 
in progressing with their research. 
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