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Chapter 2

Democracy and the Strange
Death of Mixed Government
in the Nineteenth Century

Great Britain, France and the Netherlands

Henk te Velde

CS@@D

In recent years, interest in the aristocratic dimension of democracy and in
mixed government or mixed constitutions has grown. This interest is histor-
ical, but it is related to current conceptions of democracy. Philosopher and
historian Frank Ankersmit has argued that it would be easier to understand
the current problems of ‘representative democracy’ if we accepted that we
live in an ‘elective aristocracy’.! In his well-known analysis of ‘representative
government’, political philosopher Bernard Manin underlined the aristocratic
elements of our current democracy. In the last sentence of his book, he con-
cludes that ‘representative government’ is ‘the mixed constitution of modern
times’.> Manin traces ideas about representation from antiquity until today,
and he refers to the classical theories about mixed government. These form
the explicit starting point for Mogens Herman Hansen, a specialist in ancient
Greek politics. He suggests that we should return to the ideas of the mixed
constitution in order to understand modern democracy.® The conclusion of
the comprehensive synthesis of the development of the idea of the mixed con-
stitution by Swiss political scientist Alois Riklin is that modern democracy is,
in fact, a mixed constitution: ‘the mixed constitution is not dead’.*

These recent publications suggest that the old mixed constitution has not
been irrevocably superseded by democracy. They show an awareness that
modern democracy is a rather ambiguous concept. The advent and victory of
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the concept of ‘democracy’ in nineteenth-century Britain have recently been
described not as a ‘conversion’, but rather a ‘prolonged negotiation between
the language of democracy and the established principles of British politics’.’
‘But why should we have to call it democracy?’, John Dunn asks.® Yes, why
do we not call it mixed government, for instance? This raises the question of
what happened with the mixed constitution during the nineteenth century. At
the beginning of the twentieth century, hardly anybody was still referring to
the concept and, if they did, it was to argue that it had gone forever.” However,
this did not mean that aristocratic or monarchical elements had disappeared
from the constitution or that the country had turned into a ‘pure’ democracy.
How and why did the concept and words of the ‘mixed constitution’ lose
their attraction? Retracing the debate about the mixed constitution or mixed
government may help to explain why, on the one hand, the victory of the word
‘democracy’ was so complete, whereas the current political system could, on
the other, still be described as a sort of mixed constitution after all.

This contribution concentrates on a small number of central issues, and it
shall argue that a shift in the hierarchy of political values and a concomitant
reinterpretation of democracy are neglected clues to understanding the rise of
‘democracy’ and the demise of the mixed constitution.® When the democratic
revolution of 1848 had unseated the French monarchy and its Prime Minister
Francgois Guizot, Guizot wrote his well-known pamphlet about ‘democracy
in France’. He famously equated democracy with class war and ‘chaos’, and
he sang the praises of the British mixed system with the three constitutional
powers — monarchy, House of Lords and House of Commons — in his eyes the
sole guarantee of good and stable government.® At least since Edmund Burke,
posing an opposition between savage democracy and prudent mixed govern-
ment had been quite common. In the 1830s it was not uncommon in Britain
to denounce ‘the mad attempt at substituting a wild democracy for our mixed
constitution’.!” The ultimate triumph of democracy became possible through
the discovery that it need not be the opposite of stability, balance and freedom,
and that it could even serve as a protection against despotism. This triumph
was also brought about by a change of political values: once people started to
think that government should not be primarily ‘stable’ and ‘balanced’, but
rather vigorous, mixed government lost its attraction.

The British Mixed Constitution and its Exportation

The classic references of the literature of the mixed constitution are, of
course, Aristotle and, in particular, Polybius. Polybius perfected the classic
scheme of the mixed constitution, that is, the ideal mix of monarchical, aris-
tocratic and democratic elements, a stable balance that could avoid the de-
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generation of its separate ‘pure’ parts into tyranny, oligarchy and ochlocracy
or mob rule, respectively. In early modern Europe, his scheme was applied to
many countries. The ‘aristocratic republics’ of Venice and the Dutch Repub-
lic, for instance, allegedly had mixed constitutions because they also included
a monarchical element, such as the Prince of Orange in the Dutch case.!!
In Scandinavia, mixed government was sometimes understood in terms of
dualism, between the monarch and the people. This conception was often
anti-aristocratic and idealized the role of the peasants or the common people.

By the eighteenth century, Britain was by far the most famous example.!?
In no other country was the notion of the mixed constitution so pervasive.
After the Glorious Revolution of 1688, politicians often argued that the ‘con-
stitution of England’ with the king, the House of L.ords and the House of
Commons presented a ‘mixture of monarchical, aristocratical, and democrat-
ical power, blended together in one system’." It is obvious that this type of
political language was not simply descriptive but also performative. The
central issue in constitutional debates was the struggle between the king’s
executive power and the power of Parliament. The language of the mixed con-
stitution could be used to hold executive power in check, avert royal absolutism
and assert the power of the House of Commons. In that sense it supported the
change of the constitution, away from a preponderant monarchy, and moving
in the direction of a larger role for the House of Commons. The connection
with present-day British politics was so obvious that the classic references
were no longer necessary and disappeared from at least the more popular dis-
cussions of the mixed constitution. It is questionable whether those who used
the concept had read the ancient authors.

When at the end of the eighteenth century power had shifted to the Com-
mons, a parliamentary variety of the theory was developed. The balance
politicians talked about was no longer primarily a balance between the inde-
pendent powers of king, I.ords and Commons, but rather a balance within
the Commons, where king and Lords had their ‘influence’, but ‘where all the
powers of government and legislature ultimately lie’."* For some time this was
the theory most Whigs adhered to (although around the time of the Reform
Bill of 1832, they rejected the idea of ‘influence’, which was then defended by
the Tories).

So the political implications of the mixed constitution and the theory it-
self were somewhat in flux. However, the terms constitutional theorists used
to describe the British constitution remained the same: ‘balance’, ‘equilib-
rium’, ‘mutual check’ and ‘stability’." The ideal constitution was a flexible
balance. According to Whig leader Charles James Fox, amongst others, the
aristocratic House of Lords maintained ‘the balance that equalized and me-
liorated the powers of the other two branches, and gave stability and firmness
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to the whole’. As a constitutional historian put it: “The desideratum of this
mechanism was not progress but stability.’'® This served political purposes, of
course, such as curtailing the position of the king and afterwards legitimizing
the role of the aristocratic and liberal Whigs in politics. But the interesting
thing is that it was always the argument of stability and balance that was used.
This balance was equally important for avoiding the two dangers of democ-
racy, on the one hand, and despotism, on the other. The mixed constitution
was a safeguard against both.

Stability and balance were also used by eighteenth-century French critics
of the mixed constitution. Not all commentators were as enthusiastic about
the British constitution as Montesquieu. Some thought that it was a compli-
cated, burdensome system, while others predicted that the different powers
would collide and suffer from ‘discordes intestines’ and ‘conflits perpétuels’.
Mixed government would therefore result in ‘anarchy’, ‘a thousand times
worse than despotism’, and in civil war. All wars in British history resulted
from this imbalanced system.!” Also, those who wanted to criticize the British
constitution used the argument of stability and balance, but now against it.
In 1817 French lawyer Jean Chas used these arguments to counter the pro-
motion of mixed government by French liberals. The divided sovereignty of
mixed government produced distrust, ‘perpetual combat’; and even civil war
and anarchy. The British mixed government model would inevitably result
in ‘democratic government’ built on ‘the debris of the monarchy’.!® In 1810
Chas had used the same arguments to defend the authoritarian regime of Na-
poleon and to attack the British constitution. According to him, only monar-
chy would bring peace and stability. The mixed constitution and the system
of maintaining balance between the powers led to confusion, factious politics
and clashes. The British system had produced despotism and corruption.!’

The Edinburgh Review was flabbergasted by this defence of Napoleon.
A few years earlier, Francis Jeffrey, the Whig editor of the Review, had vig-
orously defended the parliamentary variety of the mixed constitution — the
‘influence’ of aristocracy and monarchy within the House of Commons main-
tained the balance of the constitution.?” He agreed with Chas that unmiti-
gated aristocracy, let alone pure democracy, did not work, but he was ready to
fight for ‘the fair form of mixed government’.?! The self-confidence of British
politics soared after the fall of Napoleon. It has sometimes been assumed
that the mixed constitution was outdated after the French Revolution and was
replaced by ideals of liberal parliamentarianism and democracy.? The truth
is that the British form of mixed government was never as admired as in the
years after the fall of Napoleon. King, L.ords and Commons formed the pres-
tigious regime of the greatest power. It was the prime example for countries
that had to build up a new political system after the revolutionary period.
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This new prestige, however, came at a price. The concept of mixed gov-
ernment was narrowed down. In the eighteenth century it was used not only
to describe institutional politics as a mix of rule by one, rule by the few and
rule by the many, but also as the representation or balance of different socie-
tal ‘interests’.”* The balance ensured that the British ‘constitutional nobility’
did not ‘become an aristocracy like that of Holland’; it would be unfair to
compare them to ‘these little tyrants’.>* When after the fall of Napoleon the
British system of mixed government was exported to the continent, this was,
however, as a system of government only. In order to be ready to be imple-
mented, the ‘modularity’ of mixed government was useful: there was a kind
of political package of constitutional monarchy with a two-chamber system
that could be used abroad.?”> Continental commentators usually complained
that the social conditions of the British system did not apply in their case. In
particular, the introduction of a sort of senate or House of Lords was difficult.
According to French conservatives, for example, the nobility could no lon-
ger fulfil its social role and thus no real aristocracy existed anymore. Liberals
did not mind because they were looking for a new type of ‘aristocracy’. Both
agreed, however, that the social underpinning of the political constitution was
important but problematic.?

In any case, in practice the British constitution was used as a model only
for the state-structure. The Netherlands, for instance, was turned into a con-
stitutional monarchy and at first tried to keep many elements of the older
republican constitution, including the single, small and quiet, deliberative
chamber. When the Belgians joined the Dutch in the united Kingdom of the
Netherlands (1815-30), a bicameral system was introduced. The supporters
of this system argued that a senate should be introduced to accommodate the
Belgian nobility, but also to get a balanced constitution that would avoid the
risks of an over-ambitious single chamber, such as the revolutionary French
National Assembly had been, and to allow for sophisticated and moderate
deliberation of political issues. Although the system was introduced without
thorough theoretical debates, it is clear that the British example of the mixed
constitution was in everybody’s mind. Because of its mixed constitution,
Britain was the cradle, the home, of ‘well-ordered liberty’.?” The introduction
of an aristocratic senate — which was called the ‘First Chamber’ in the Dutch
system — without the societal role of the British aristocracy was later consid-
ered to be a failure. Yet, the idea of a balance (‘evenwigt’) was prominent, at
least until 1848.% In that year direct elections to the lower house, the ‘Second
Chamber’, were introduced. According to conservatives, this would disturb
the balance and ‘firmness’ of the Dutch Constitution. The aristocratic ele-
ment was in danger, and this could cause problems for the monarchy as well.
After the liberal revision of the Constitution of 1848, many conservatives left
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parliament and, with them, their ideas of balance and stability disappeared.
The liberals who had written the new constitution wanted ‘representation’,
not ‘democracy’, but they hardly referred to the mixed constitution anymore.
In the parliament, one of them still said that ‘constitutional government’
consisted of three elements that could not exist separately: (pure) monarchy,
aristocracy and democracy.?’ This was an isolated comment and, significantly,
he did not use the term ‘mixed constitution’, but the liberal expression ‘con-
stitutional government’ (even though he quoted the famous theorist of the
mixed constitution, William Blackstone). Liberals also advocated a balanced
constitution and opposed pure democracy, but in their fight against aristo-
cratic conservatives, they did not want to appeal to the mixed constitution.
As in other countries, the separation of powers and the rule of law took the
place of the balance between social powers as the guarantee of well-ordered
and free government. The mixed constitution disappeared from parliamen-
tary and other debates.

A remarkable feature of the debate about the mixed constitution was the
lack of references to the Dutch past. The kingdom of the nineteenth cen-
tury was presented as a ‘restoration’ because the Orange family returned after
Napoleon had left. The main author of the Constitutions of 1814 and 1815,
Gijsbert Karel van Hogendorp, was inspired by Montesquieu and theories
about the mixed constitution, and tried to argue using historical precedents
in support of his arguments, but only very few commentators really used the
old ideas about the mixed constitution of the Dutch Republic to legitimate
the new king.*® The mixed constitution was not a reflection of Dutch societal
groups, but an imported attempt to devise a new political system with checks
and balances.

France

The same was true for Restoration France.’! In around 1800, Swiss author
Jean Simonde de Sismondi belonged to the circle of Madame de Staél and
Benjamin Constant. He referred to his native Geneva in defending the mixed
constitution as a protection of freedom against the threats of an overpower-
ing popular sovereignty. He was influenced by the comments on the British
constitution of his fellow countryman Jean-Louis Delolme, and the British
system of representative government was his obvious albeit implicit model.*

When after the revolutionary and Napoleonic periods a new political
system had to be devised for France, the prestigious British system was the
natural point of reference. “The whole of Europe appears to be inclined to
adopt the [British] system of moderate monarchy’, conservative leader René
de Chateaubriand opined. He tried to argue that the mix of monarchical, aris-
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tocratic and democratic elements was an original French system that would
save France from democracy and despotism. He was referring to Aristotle and
Polybius, but this could not hide the British inspiration, which he tried to ig-
nore because nationalism was more popular than foreign inspiration.*® France
would probably not have introduced the bicameral system with an aristocratic
Chambre des Pairs if it had not been for the concrete example on the other
side of the Channel.** Already at the beginning of the French Revolution,
aristocratic liberals had advocated a bicameral system along British lines.
Some argued that this was an original French system that had been copied by
the British, while others did not hide the fact that they wanted to introduce
the British system.’® Their proposal did not stand a chance because of the
outcry against everything that was ‘aristocratic’ that dominated the Revolu-
tion, and that partly explains the emergence and popularity of the new term
‘democrat(ic)’.% ‘Aristocracy’ was at the heart of constitutional debates in
the first part of the nineteenth century. Was aristocracy synonymous with a
selfish oligarchy and was it the greatest obstacle on the way to a modern re-
public, as many revolutionaries thought? Or was it crucial for a well-ordered
society, freedom and a balanced political system?

Before the Revolution, the nobility had routinely assumed that they were
the only real safeguard against despotism, on the one hand, and democracy,
on the other, and that only they could assure a ‘balanced’ representation of
all ‘interests’. But they could argue this only as a force or class in society,
which was not yet matched by an institutional political arrangement. On
the eve of the Revolution, the nobles spent their energy on the defence of a
‘social rather than an institutional equilibrium’.’’ The Revolution demon-
strated the importance of proper political institutions. After the experience
of the Terror, the debate about the bicameral system acquired a new dimen-
sion. A system with just one chamber would easily derail, as the National
Convention had demonstrated during the Revolution.®® A representative
system needed checks and balances, and at the beginning of the Restoration,
the adoption of a Chambre des Pairs was almost self-evident. According to
liberal theorists, this was rather the introduction of a proper ‘aristocracy’,
and the reflection and recognition of social differences, than the restoration
of a narrow caste of ‘nobility’, let alone formal privileges. The Chambre des
Pairs was allegedly needed to maintain the balance between the monarchy and
the democratic element in the Chambre des Députés. In practice, it was only
a formal political institution, regardless of the social position of the nobility.

Even advanced liberals such as Benjamin Constant thought that a hered-
itary senate should serve as a ‘counterweight’ to unpredictable ‘democratic
tendencies’.** In particular, doctrinaire or conservative liberals were fond of
the hereditary Chambre des Pairs. In what amounted to a defence of mixed
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government, leading doctrinaire liberal Royer-Collard argued that ‘repre-
sentation’ should not be taken too literally as it was just a ‘metaphor’. The
Chambre des Députés was a constitutional ‘power’, the ‘democratic part of
the constitution’. Representation was a mere means to establish this power.
France was a ‘mixed monarchy’, which was ‘called’ representative govern-
ment, where several powers cooperated with the royal power.*” The Chambre
des Pairs was an indispensable element of this mixed government.

The July Revolution of 1830 propelled the doctrinaire liberals into the cen-
tre of power, but the debate about the hereditary Chambre des Pairs showed
that their conception of government encountered considerable opposition.
The liberal Charles de Rémusat thought that the Chambre des Pairs was an
artificial creation, but that the debate about it was a nice symbolic way to
channel revolutionary passions.* Indeed, the abolition of hereditary peers
did not change much in the short run, but the outcome of the debate was
important for the downfall of the theory of mixed government. Doctrinaire
liberals realized their defeat; they criticized the ‘commonplaces of democ-
racy’, the ‘democratic clamor’ and ‘democratic rancour’ of their opponents
who presented the debate about the peers as the last combat between feudal-
ism and the modern egalitarian spirit.*

Shortly after the introduction of the Chambre des Pairs, its liberal advo-
cates had already realized that it was unlikely that the peers would get the
social position that their political role in fact presupposed. The abolition of
the hereditary peers turned their chamber for all practical purposes into a
chamber of reflection as part of a parliamentary system instead of one of three
powers in a mixed government. This did not mean that the (doctrinaire) lib-
erals abandoned the idea of a mixed government, in the sense of balanced
government. They advocated parliamentary government, not as a means to
(directly) represent the ‘people’ or introduce democracy, but as a guarantee of
good government, and this meant first and foremost ‘moderate’ government.*

The doctrinaire liberals were champions of ‘representative government’,
and Guizot was famous for his work on the subject.** However, in order to
demonstrate that ‘representation’ did not really mean that the people decided,
arguments drawn from the mixed constitution were particularly useful, as
Royer-Collard had already made clear. In the 1860s, Guizot’s more left-wing
pupil Rémusat still tried to use the mixed constitution in order to moderate or
mitigate a democratic system. As ‘passions’ could endanger freedom, political
moderation was its best guarantee. Moderation was not a virtue of ‘simple’ or
‘pure’ systems such as political democracy, but of mixed systems. Only mixed
systems could maintain an equilibrium based on an institutional structure
that regulated conflicts. An aristocratic second chamber was the best example.
Rémusat realized that the social basis for such a system did not exist, and his
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argument was not about society, but about the political system. At the end of
the nineteenth century, this type of conservative liberalism was swept away by
the Third Republic. It seemed to confirm the opinion of critics who argued
that mixed governments did not last. The only example of a lasting mixed
government was (3reat Britain. In other cases it was just a transitory phase
on the road to the real thing: democracy.* Conservative liberals resigned
themselves to democracy; their new motto was: ‘to constitute democracy, is
to moderate it’ (‘Constituer la démocratie, c’est la modérer’).*

Rémusat’s biographer points out that the mixed constitution was origi-
nally part of a cyclic and pessimist political philosophy, such as that advocated
by Polybius. Every pure form of government would degenerate into its bad
counterpart, and the best that could be achieved was to avoid evil. The most
valuable quality of mixed government was its stability. However, stability was
rather hard to reconcile with a progressive philosophy of history and with
progress as the aim of politics, and this was one of the reasons why the phi-
losophy of mixed government would disappear. Philosopher and liberal MP
John Stuart Mill also said that the idea of a mixed constitution of Aristotle,
‘a Liberal Conservative’ or rather ‘a moderate aristocratical politician, at
Athens’ was ‘a philosophic consecration of existing facts’, and that he was
more interested in ‘stability’ than in ‘improvement’. This was due to the fact
that ‘none of the ancient politicians or philosophers believed in progress; their
highest hopes were limited to guarding society against its natural tendency to
degeneration’. It was not Mills’ favoured form of politics.”

‘Progress’ also became a strong argument for democracy and against the
mixed constitution in popular circles and in newspapers. ‘It is a stereotyped
argument, in favour of the complicated character of the “British constitu-
tion”, that the royal and aristocratic ingredients act as a “check” upon the
popular, or democratic, element.” You only needed to ‘check’ something if it
was bad or uncouth, but ‘the progress of the English people is upwards, and
not downmwards’. If this were true, the crown and the nobility had checked the
upward progress of the people of England. The conclusion could only be that
it was time for democracy.®®

Great Britain

It is not easy to determine when conceptions of mixed government lost their
appeal in Britain. It had always been a rather bookish, theoretical term. But
in particular from the 1830s to the 1870s in Britain — unlike France or other
countries — the ideas about mixed government became part of newspaper
debates about the nature of the constitution. It has often been asserted that
the Reform Act of 1832 marked the defeat of mixed government and that
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there was a parallel between developments in France (the end of the hered-
itary peers in 1831) and Britain, where the Reform Act affected the position
of the House of Lords. By passing the Reform Bill, the Whigs ‘involuntarily
destroyed mixed government’ (Weston) and instituted ‘parliamentary gov-
ernment’. In the House of Commons in the 1860s, however, Prime Minister
Palmerston could still refer as a matter of course to ‘a mixed Constitution like
ours’. And Weston also writes that Delolme’s theory of British mixed govern-
ment remained popular until it was superseded by Walter Bagehot’s popular
conceptions — and his English Constitution was published only in 1867.% It
seems safe to conclude that the period from the 1830s to about 1870 was a
phase of discussion. This is corroborated by an overview of newspaper hits of
‘mixed constitution’ and ‘mixed government’, which reached a peak in exactly
this period, when the discussion over mixed constitution and democracy was
apparently most heated.*® Aristocrats defended the mixed constitution, while
radicals attacked it (in the name of progress, democracy and popular influ-
ence), and for a couple of decades mixed constitution no longer seemed such
a bookish expression, but an ordinary part of political debates.

Already by around 1800, radicals had criticized the system. In 1791
Thomas Paine wrote that mixed government was irresponsible and corrupt,
but then it was still very hard to ‘imagine’ the alternative of a practical dem-
ocratic system.’! Another critic who has often been mentioned,” Jeremy
Bentham, published his most interesting comments decades later, with the
existing American example in mind: ‘there, all is democracy, all is regularity,
tranquility, prosperity, security: continual security’, no aristocracy or monar-
chy in sight. It was clearly nonsensical to equate this democracy with anar-
chy. The American example inspired Bentham to try to check the overbearing
aristocratic and monarchical interest in Britain. ‘Mixture’ was fine as long as
it did not hinder the ‘efficiency’ of the one constitutional element that mat-
tered — the democratic part. Nobody should think that government should
be balanced: ‘in a machine of any kind, when forces balance each other, the
machine is at a stand’. ‘Immobility’ would be fatal: ‘when motion ceases, the
body dies’.>

A country could not afford to have such an inefficient ‘machine for stand-
ing still’;* progress should be made. This criticism was new. Bentham and
his adherents wanted a strong government that could efficiently solve the
problems of a modern society. Until then, inefficiency had not been a major
problem in the theory of mixed government. On the contrary, some of its
conservative adherents saw it as an advantage that it provided ‘a check to the
too great facility and rapidity of legislation’: ‘Change of law is in itself an evil,
and should never be admitted but from unavoidable necessity.”® It is true that
after 1800 both the doctrinaire liberals in France and the Whigs in Britain no
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longer advocated a balance between independent elements (a possible inter-
pretation of mixed government) because this threatened to result in paralysis
or even a kind of ‘civil war’ between these elements. Instead, the Whigs a
dvocated the close cooperation among or even fusion of monarchy, aristoc-
racy and democracy in the lower house. According to Guizot, the mixed con-
stitution was not a system of mere negative checks and balances; the three
powers should work together closely in order to make government function
properly.’® There was no doubt that these admirers of the mixed constitution
were enthusiastic supporters of a representative government with a modest
role for the king. For them, representative government meant responsible
and moderate government. For the legitimacy of a more powerful executive
government, they could have appealed to the king, but as liberals they did not
want that solution.

The moderate liberals rejected the alternative source of legitimacy, democ-
racy. Their concept of representative government did not imply democratic
rule by the representatives of the people. According to traditional political
theory, ‘democracy’ ran the risk of degenerating into either anarchy or des-
potism. The period of the French Revolution had changed the meaning of
the concept, but the revolutionary experience also seemed to confirm these
age-old fears. Mark Philp argues that Edmund Burke’s Reflections on the Rev-
olution in France (1790) gave a wider and more popular currency to the until
then rather academic concept of ‘democracy’. Burke did this, of course, by
contrasting the anarchy and despotism of French revolutionary democracy
with the wise, mixed and tempered British constitution in particular, and
solidity, stability and balance in general.”

Time and again, the fears about democracy seemed to be confirmed by
its European practice. In France, the democratic revolution of 1848 ended
in the authoritarian regime of Napoleon III. According to The Times, Napo-
leon’s destruction of constitutional rights belonged to ‘the ordinary results of
democratic revolution’.’® Walter Bagehot saw Napoleon III’s regime as dem-
ocratic despotism and famously called it ‘the best finished democracy which
the world has ever seen’. Bagehot also referred to Bentham’s conception of
efficient democratic government by calling Napoleon III a ‘Benthamite des-
pot. He is for the “greatest happiness of the greatest number’”.%’ Bagehot was
intrigued by the way Napoleon III ruled his country. He did not like either
democracy or despotism, but he favoured strong government. This helps to
explain why Bagehot symbolically sealed the fate of mixed government.

Bagehot was a journalist, and his work was more convincing than really
original or new. His The English Constitution starts with an attack on the idea
of the ‘balanced union of three powers’. Bagehot uses a rhetorical trick be-
cause the old Whig Lord Brougham was one of the last people to really defend
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the classic idea of mixed government with its completely separate powers. He
thought that its incomparable ‘stability’ depended on the principle ‘that each
of the orders or estates should remain separate from the other’.®’

To a certain extent, Bagehot summarized current ideas. According to some
comments, he was meanwhile looking for a new balance, in the Whig tradition.
It is clear that he did not attack mixed government in the name of democracy.
He was ‘exceedingly afraid of the ignorant multitude’ in Britain and thought
that democracy had brought the United States ‘an almost unmitigated och-
locracy’. He wanted to legitimate responsible and strong executive govern-
ment. He thought that the recent broadening of the suffrage at least had the
advantage that the ‘now secure predominance of popular power must greatly
mitigate our traditional jealousy of the Executive Government’. He did not
like democracy, but democracy could serve to legitimate strong government.
British government should follow the modern French and Prussian regimes,
both ‘new machines, made in civilized times to do their appropriate work’.%!

The end of mixed government was not the end of the ideal of stable and
balanced government. Bagehot loved the idea of an ‘equilibrium’® in poli-
tics, exactly the ideal of mixed government. However, the hierarchy of values
had changed. A combination of democracy and executive government became
dominant. The answer to the question why mixed government disappeared
and democracy won is not that the checks and balances had now gone and
the people now ruled. The authors quoted at the start of this chapter explain
that what we call ‘democracy’ today is more akin to mixed government than
to ‘pure’ democracy.

In the first half of the nineteenth century, the form of government in Brit-
ain, France and the Netherlands was called representative government, but
representation did not mean reproduction of the wishes of the people. In
explicit contrast to ‘democracy’, it implied the independence of represen-
tatives, once they were chosen by the select group of voters.%® The efforts to
make representatives more responsive to the electorate and also to enlarge the
electorate were increasingly symbolized by the word ‘democracy’. When it
became common to use the adjective ‘democratic’ to describe the regime in
Britain, France or the Netherlands, this was parliamentary or representative
democracy. However, the new popularity of the term — in France after 1848,
and again after 1870, in Britain from the second but mostly the third Reform
Bill; and in the Netherlands from around 1900 — was the expression of a shift
in politics. The old independence of representatives was gone, and now they
continuously had to justify their actions to the people and to political par-
ties. Parties now mobilized and organized the people, and their dominance in
many countries is a sure sign that the meaning of representation had changed.
Conservatives and conservative liberals had used the virtues of ‘mixed gov-
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ernment’ as an argument to prevent the change of representative government.
In 1816 a prominent conservative politician said in the French Parliament
that representative government meant the cooperation of royal, aristocratic
and democratic powers in order to defend the common interest and the bal-
ance and security of the state. At the same time, another conservative parlia-
mentarian doubted whether such a representative system existed in France
because the balance between the powers was disturbed by the lack of power
of the aristocracy.* They equated ‘representative’ with ‘mixed’ government.
When mixed government lost its attraction, ‘representative government’ was
also contaminated, so that now even conservatives had to come to terms with
democracy. To a certain extent, the same was true for ‘parliamentary gov-
ernment’ in Britain, which in the middle of the nineteenth century was also
defended as a moderate and balanced government.®

On the other hand, ‘democracy’ increasingly included liberal notions of
rule of law and separation of powers, which took over the moderating func-
tions of a balance of powers within the mixed constitution. It is no coinci-
dence that the well-known history of the theory of the separation of powers
by Maurice Vile reads as a history of the theory of mixed government until the
story reaches the middle of the nineteenth century. In the nineteenth century,
the main opponent of ‘democracy’ was ‘aristocracy’, and thus democracy
almost self-evidently implied an attack on the social foundation and legitima-
tion of mixed government. The struggle against totalitarianism of the 1930s
and 1940s would result in the new antinomy of democracy and dictatorship,
which definitely made the rule of law the heart of democracy. It brought
democracy closer to mixed government again.

A second change was related to the legitimation of government and was
popularized by the work of Walter Bagehot. The change from mixed govern-
ment to democracy did not mean the end of checks and balances, but govern-
ment could remain legitimate only by calling the new balance ‘democracy’. In
addition, executive government required a new legitimation too. The idea of
balance and equilibrium was completed and sometimes even overruled by the
idea that a modern society needed vigorous government. Bagehot’s ‘descrip-
tion’ of the British constitution was an acknowledgement of the importance
of executive government. He still thought that a deferential attitude of the
population would suffice as popular support for this government. But soon
it appeared that this was a miscalculation. It was no coincidence that future
liberal leader William Gladstone complained about the ‘declining efficiency
of parliament’ (Quarterly Review, September 1856) and was at the same time
arguing for a broadening of the suffrage.®® In the short run, the extension
of the suffrage perhaps seemed to hinder executive government, but it ap-
peared that legitimation of power by ‘democracy’ was very effective. This was
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particularly the case once it had become clear that democracy did not mean
‘ochlocracy’ or mob rule, but suffrage for those who were — as Gladstone said
in the House of Commons in 1864 — ‘morally entitled to come within the
pale of the Constitution’. Accepting democracy was a process of, on the one
hand, parliamentarization of democracy and, on the other, democratization
of parliament. In the meantime (general, male) suffrage became the main
element of democracy. In the mixed constitution, suffrage had not been very
important, and its prominence in political debates was one of the signs of the
end of the mixed constitution, as well as of parliamentary government as an
opposite of democracy.

Even more clearly than Gladstone, his radical opponent Joseph Cham-
berlain combined ‘democracy’ with strong executive government. It became
hard to distinguish the two: for him, ‘democratic’ meant ‘representation of
the will of the majority’, and this in turn meant that the ‘executive’ should
mirror this majority.®”’” This could just as well mean that he used democracy
as legitimation for strong executive government. The first criterion for good
government was no longer stability, but vigorous execution of the wishes of
the majority. This was perhaps a democratic claim, but it certainly was anti-
aristocratic, and it could build on older doubts about the efficiency of aristo-
cratic government. %

Conclusion

After the fall of Napoleon I, the British version of the mixed constitution was
attractive for opinion leaders in many countries. Only in Britain, however, was
it part of popular debates and perceived as a ‘national’ form of government.
According to MP and historian Macaulay, the French Chambre des Pairs —an
essential element of mixed government — ‘was a mere exotic transplant from
our island’.* However that may be, in countries such as the Netherlands and
France, as well as in Britain, defence of the mixed constitution became a strat-
egy to hold democracy at bay; representative government was interpreted as
merely virtual or metaphoric representation. For those who wanted to inter-
pret representation in a democratic way, the mixed constitution had become
a defence of aristocratic interest. Democracy, moreover, was a battle cry that
could mobilize the people; the mixed constitution mainly remained an idea
for the connoisseurs. It was used quite a lot in parliament, but, setting aside a
short period in Britain, hardly in mass meetings. If politics was for everyone,
then it should be democratic; the mixed constitution was something for the
social elite and political insiders.

The values of stability and balance that were attached to the mixed consti-
tution were gradually transferred to democracy and also became less prom-
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inent. Democracy demanded progressive government that would improve
society. The changed interpretation of representation as well as of executive
government helps to explain the victory of democracy over mixed govern-
ment. When during the nineteenth century both the input of popular in-
fluence and the output of government action were redefined, and the links
between politics and society were strengthened and restructured, democracy
replaced the mixed constitution. This did not mean that all aristocratic or
mixed elements disappeared from the political system — far from it. Key vir-
tues of the concept in its original shape such as stability, balance and a safe-
guard against despotism were to a certain extent transferred to democracy.
Current debates between liberal democracy and populism sometimes recall
the old opposition between the mixed constitution and democracy. Hardly
anybody would really like to return to the old system, but if you want to
understand modern democracy, you are well advised to review the arguments
used for and against the mixed constitution.
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