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7 Overall Conclusions and
Recommendations

7.1 ANSWERS TO THE SUB-QUESTIONS OF THE RESEARCH

The previous chapters have addressed the sub-questions of this research
as noted in Section 1.2 of this dissertation. This section covers the insights
provided in the respective chapters that are then merged in order to answer
these sub-questions. The answers to the sub-questions are used to set the
background note for providing an answer to the main research question
addressed by this dissertation, which will be provided in the subsequent
section.

711 Sub-question1

What are the challenges posed by the inherent characteristics of online platforms
for the application of the current EU antitrust law to these actors and what is the
nature of the adjustments required in order to tackle them?

This sub-question has been addressed throughout the entirety of the disser-
tation. Each of the previous chapters has addressed this question from a
different perspective and provided an answer to it in varying degrees of
depth.

In chapter 2 that provides an overview of challenges posed by online
platforms for the application of competition policy it was shown that such
challenges appear not to originate from the wording of the treaty provi-
sions (art. 101 and 102 TFEU) but rather from their practical application.
Thus the nature of the adjustments or solutions required to overcome these
challenges concerns for the most part changes in the practical application
of the existing frameworks of art. 101 and 102 TFEU. The challenges identi-
fied concern three main steps of the application process of art. 101 and 102
TFEU. These steps are jurisdictional thresholds for legal intervention, the
qualification of business practices as prohibited under their scope and the
possibility of applying justifications and derogations under these provi-
sions. When it comes to triggering intervention based on art. 101 TFEU the
main challenge that arises in the context of online platforms stems from
the fact that coordination and collusion among undertakings presupposes
the presence of human intervention which may not always be present in
fully automatized pricing processes. Such processes are made possible by
the great degree of transparency that digital markets display that allows for
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constant monitoring between competitors. Furthermore, even when coordi-
nation is a result of human intervention but implemented through digital
communication means the current notions of agreement and particularly
concerted practices may fail to cover such practices as these require a form
of conscious human awareness with regard to such actions, which may be
very difficult to prove in digital settings.

In the case of art. 102 TFEU intervention requires firstly the finding of
dominance which must be reached by defining the relevant market in
each case according to the CJEU. Performing this process in the case of
platforms is however difficult due to their multisided nature which may
require defining several separate yet related markets in which the market
power of the concerned platform must be assessed. This entails also that the
SSNIP test, which is often used as the main quantitative tool for delineating
relevant markets, will have to be applied simultaneously across several
markets. Some of these markets will entail products or services which are
offered without charge (also referred to as zero priced) as is common in the
case of platforms, which will require revisiting the price centered nature of
this test. Past these thresholds for intervention, the assessment of the busi-
ness practices of online platforms and their qualification as permissive or
prohibited under art. 101 or 102 TFEU will require a more elaborate analysis
than in the past.

While the qualification of business practices as a restriction of competition
by object (or effect) or as a form of abuse remains possible, the manner in
which such findings are reached requires an analysis that accounts for the
multisided nature of platforms. This entails in practice that the assessment
of (potential) anti-competitive effects of the investigated practices may need
to extend across more than one (relevant) market. Extending the scope of
the analysis in such a way is possible under the scope of both provisions
and even required to some degree by the CJEU in its judgment in Groupe-
ment Cartes Bancaires where it noted that cross market analysis is required
when two separate, yet related, markets display indirect network effects.
The manner in which this should be done, however, is not entirely clear,
as the case is the first of its kind, and provides relatively little guidance in
this regard. This is unfortunate in the case of online platforms, as these will
inherently display a degree of indirect network effects between the various
customer groups they serve. Similarly, when evaluating the efficiency argu-
ments put forward by online platforms suspected of engaging in prohibited
practices such evaluation must extend to efficiencies generated across
multiple separate yet related markets. Although such possibility is feasible
under both provisions, the practice of Commission and the recent judg-
ment of the CJEU in Mastercard indicate that the success of such arguments
depends greatly on the manner in which such efficiencies are accounted
for. While cross or out of market efficiencies may be taken into account,
the primary focus of the analysis is on the efficiencies that can be identi-
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fied with respect to the same parties that are subject to the infringement.
In the case of online platforms which operate across multiple markets this
requirement may prove to be burdensome as the prohibited practices and
corresponding efficiencies may not manifest directly in the same (relevant)
market but, nevertheless, still arise by virtue of the indirect network effects
that are at play on such platforms. If restricting competition with respect
to one customer group of the platform creates efficiencies for a second
customer group such efficiencies may (at least partially) benefit the former
when the two customer groups display indirect network effects.

Chapter 3 that focuses on the market definition process provides a prime
example of how the challenges posed by online platforms for the applica-
tion of art. 102 TFEU stem primarily from the practical application of this
provision. The market definition process is perhaps one of the most difficult
challenges that result from the multisided nature of online platforms. It
can even be said that it is one of the main drivers behind platform specific
regulation initiatives including the recent proposal of the DMA. Neverthe-
less, this challenge stems from the fact that this process has been made
mandatory for the finding of dominance by the CJEU in its case law. The
provision as such does not mention this requirement and in fact in the early
days of EU antitrust law abuse of dominance cases were handled without
a market definition. Similarly, in some jurisdictions, like the US and China,
such a requirement is not necessary in cases concerning the unilateral
behavior of undertakings with significant market power. Accordingly, if
the market definition process would not have been made mandatory by
the CJEU such challenge would have been less acute. Admittedly, the lack
would still require a change to the common practice of the Commission,
which would have likely been met with criticism as in case where it chose
not to engage in this process as it normally would. However, taking such a
course of action could have been motivated by the specific circumstances
of cases concerning online platforms which display significantly different
characteristics than non-platform undertakings in such a context. This has
been done to a certain extent by the Commission in the recent cases against
Google. In Google Shopping the Commission chose not to apply the SSNIP
test when defining the relevant market due to the use of zero pricing by
Google. In Google Android, however, the Commission chose to overcome
this same issue of zero pricing by modifying the price centered SSNIP test
into the quality based SSNDQ that determines interchangeability based on
quality reductions instead of price increases.

Chapters 4 and 5 that provide an in-depth discussion concerning the
qualification of certain business practices by online platforms as abusive
behavior further confirm the initial findings of chapter 2. Accordingly,
when it comes to the finding of an abuse, the challenges associated with
the multisided nature of online platforms concern primarily extending the
scope of analysis beyond one (relevant) market. The manner in which such
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analysis takes place is not determined by art. 102 TFEU but rather by the
Commission’s previous practice and most importantly the past case law of
the EU Courts which has established the various legal tests for qualifying
anti-competitive business practices as abusive under art. 102 TFEU.

Finally, chapter 6 that covers the last stage of the application process,
namely the remedy phase, adds another angle for the answer to this sub-
question which was not covered in chapter 2. Similar to the case of finding
an abuse, as covered in chapters 4 and 5, this last substantive chapter shows
that remedy design considerations become more complex when dealing
with the characteristics of online platforms and the nature of competition
in the markets in which they operate because it often entails taking into
account the effects of remedies across multiple markets. Such difficulties
do not relate to the wording of art. 102 TFEU, which does not cover the
matter of remedies, but mostly to the Commission’s previous practice and
the case law of EU courts. Nevertheless, to some extent it can be said that
the wording of art. 8 of Regulation 1/2003 which, establishes the legal
framework for interim measures, does make the implementation of effective
and proportionate remedies more difficult in the case of online platforms.
This is primarily due to the fact that according to the text of this provision
interim measures can only be implemented by the Commission when there
is evidence of a potential risk of irreparable harm to competition. Providing
such evidence in the case of online platforms is difficult as these are often
considered to operate in highly dynamic markets. Therefore, finding such
proof in practice will often entail finding proof of market tipping (or at least
a tendency thereof) where the respective platform gains an impassable and
constantly growing competitive advantage over its competitors in one or
more of the markets in which it is active. Finding proof of market tipping
(or a tendency thereof), is however, presently more a theoretical than prac-
tical option as current practice has yet to find the tools that are suitable for
measuring such an occurrence.

Alternatively, an argument could be made that the damage to competi-
tion following the exit of existing competitors cannot be remedied by a
later entry or re-entry due to the high pace of innovation in the respective
market, as was made in Broadcom. However, it is unclear whether such
arguments would always survive judicial review in the case of online plat-
forms as not all such actors offer highly complex and specialized services
that entail very demanding and costly R&D processes. In light of such
difficulties the possibility of flexible remedies may constitute an alternative
that fits within the current framework of art. 7 of Regulation 1/2003. Such
remedies would consist several layers of behavioral and structural measures
that are triggered based on how competition on the affected market(s)
evolves following the final decision of infringement. Such remedies would
allow accounting for the competitive harm that can be amplified due the
(indirect) network effect at play while not exceeding the boundaries of
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proportionality. In this respect, although the challenges observed in the
case of remedies relate to some extent to the wording of Regulation 1/2003,
tackling such challenges can be done mostly through changes in application
and interpretation.

712  Sub-question2

How should the definition of the relevant market be performed in the case of online
platforms in light of their multisided nature?

This sub-question has been addressed in all the chapters of this dissertation
to varying degrees. In chapter 2, as noted above, the difficulties associated
with the market definition were identified. The findings in this chapter
predominantly concern the theoretical challenge of defining multiple
relevant markets for one platform and the use of the SSNIP test in settings
where the platform service or interaction under investigation is provided
free of charge.

Chapter 3 which is focused on this topic in the most specific way encom-
passed an in-depth discussion of both these challenges and provided
guidance for resolving them in practice. Accordingly, when engaging in
the market definition process it was noted that the preferable approach
would entail firstly identifying the nature of the service or interaction of the
concerned platform. Such interactions would in practice either be single-
sided or multi-sided matching interactions. Single-sided interactions can
be observed when two customer groups are brought together, however,
positive indirect network effects are present only in one direction. This
occurs for example in cases where consumers are attracted to the platform
to watch videos but must first watch a commercial before being able to do
as can be seen on Youtube, which matches advertisers with consumers. The
increase in the volume of consumers on Youtube may increase that demand
of advertisers for the platform but not the other way around. This limited
interdependence between the two customer groups of the interaction means
that two separate relevant markets can be defined for these respective
groups as these will likely have (very) different views on the substitutability
of the platform. Consumers may consider other video sharing platforms
without advertisements as substitutes while advertisers may consider plat-
forms that do not offer video sharing services as substitutes, as long as they
offer a comparable exposure to consumers.

Multi-sided matching interactions occur where two or more customer
groups are brought together which display mutually positive indirect
network effects. This can be observed most clearly in the case of online
hotel booking platforms where, the more hotels a platform has, the more
consumers it will attract and vice versa. This relationship between the two
customer groups indicates they are quite interdependent when it comes to
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their demand for the platform meaning that they will likely have a similar
view on substitution. Therefore, in such cases a single relevant market for
the platform interaction could be defined. Such a market would consist of
alternatives that are considered substitutes for the concerned platform from
the perspective of all the customer groups matched by the interaction. In
the case of online hotel room booking platforms this would entail a relevant
market that consists of outlets that allow both hotel owners and consumers
to perform that same task of offering and booking a hotel room. Neverthe-
less, the demand for the platform interaction or service and views on inter-
changeability may not always be fully aligned even among the customers
of a multi-sided matching functionality. Accordingly, while perspective of
all such groups may be required in the context of the legal analysis it is not
certain whether a single market approach will always be suitable. There-
fore, even in such cases a supplementary substitutability check from the
perspective of each of the customer groups interconnected by the respective
interaction should be performed.

When the views of the respective customer groups on substitution are
(nearly) identical, it can be concluded that the relevant market is most likely
the (platform) market consisting of only other platform alternatives that
compete with the concerned platform under investigation. In such situa-
tions it can be said that the matching interaction or service is indispensable
(for the purpose of substitutability) for the respective customer groups
connected by it. This would likely occur in situations where the value
proposition of the platform for its customer groups is de facto access or the
ability to interact with (a large volume of members of) another customer
group. This is the case with price comparison platforms. Such platforms
offer consumers the ability to view offers across numerous sellers and at
the same time offer a large scope of exposure to consumers with respect to
sellers that place their offers on the respective price comparison website.
When the views on substitutability of the customer group vary, it can be
concluded that two or more related markets need to be defined covering
each of those perspectives. Accordingly, in such cases, the relevant
market(s) may consist of non-platform entities that constitute substitutes for
the concerned platform from the perspective of one or more of its customer
groups. Such outcomes are most likely when the matchmaking interaction
or service offered by the platform is not entirely indispensable for meeting
the demand of the respective customer groups served by the platform. This
can occur for example in the case of online marketplaces as consumers may,
under certain circumstances, consider large non-platform retailers as substi-
tutes for the marketplace whereas sellers on the same marketplace cannot
consider such players as substitutes since they cannot provide them with
the desired access to consumers they seek from the respective marketplace.

The mentioned approach to the market definition for online platforms
allows for a process that is more compatible with the commercial reality
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of such actors than the current approaches in academia and practice which
seem to be based on a platform typology. According to such approaches, the
number of markets to be defined in each case concerning online platforms
should be determined in accordance with their type. In this regard, the
transaction vs. non-transaction platforms, which has been further explored
by the Bundeskartelleamt, is perhaps the leading approach. According to
this typology the market definition for platforms that facilitate some form of
transaction should result in one relevant market consisting only of alterna-
tives that offer such a transaction service. By contrast, platforms that do
not facilitate a transaction should lead to the definition of multiple markets.
This approach was followed by the US Supreme Court in the recent case of
Ohio v. Amex where one relevant market was defined for Amex’s services
with respect to acquiring and merchant banks. Nevertheless, unlike in
the case of the Amex payment platform, applying this approach or any
approach based on a specific platform typology does not work well in the
context of online platforms.

The reason for this limited compatibility is two-fold. First, such approaches
will always presuppose a finite number of platform types which is incom-
patible with the commercial reality of platforms that often display a mix of
transaction and non-transaction oriented services. Second, such approaches
are concerned with defining the relevant market for the platform as the
commonly presuppose that such platforms are predominantly two-sided
and the matter of market definition concerns solely a decision between
defining one or two markets for the service(s) provided by the platform
to its two separate customer groups. Online platforms are, however, often
multisided or become multisided at some point, meaning that they provide
multiple separate interactions or services that relate to different markets.
Accordingly, the market definition in such cases can result in multiple
separate relevant markets. In such cases, as discussed in chapter 3, there is
no need to define all the (relevant) markets in which the platform is active.
Instead, the focus should be on defining the relevant market(s) for the
services or interactions associated with the theory of harm that is consid-
ered in the context of a specific case as the platform may adopt abusive
practices only with respect to some of its services and corresponding
customer groups. Such outcome is only possible if the relevant market
definition is performed in a manner that is capable of targeting the various
platform services separately when needed. This approach can be said to be
supported by the Commission’s latest practice in Google Shopping, approved
by the General Court in appeal, where Google’s search page was found to
consist of multiple services, belonging to separate (search) markets that
displayed different degrees of competitive harm.

When it comes to the use of the SSNIP test in the context of the market
definition process for online platforms, the discussion in chapter 3 provided
that this test will have to be modified in order to remain useful. This modi-
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fication is needed in cases where platforms allow some of their customer
groups to market use of their services free of charge. In such cases, the
SSNIP test cannot be applied to test the substitutability of the platform
from the perspective of customers that are provided the service for free as it
would lead to a mathematical impossibility; a relative increase of zero with
5-10% will always remain zero. This difficulty has been seen in practice in
the Google Shopping case where the Commission refused to apply the SSNIP
test to Google’s search services as these are predominantly offered free of
charge. Therefore, in order to maintain the usefulness of the SSNIP test it
must be converted into a SSNDQ test where substitutability is tested based
on a theoretical decrease of quality rather than an increase in price. This
conversion maintains the rationale of the SSNIP test, while making it suit-
able for circumstances where zero-pricing can be seen in practice in the case
of Google Android, which was decided after the publication of the articles of
which chapter 3 consists.

Adapting the SSNIP into a SSNDQ entails, however, more than simply
switching the price parameter with quality parameters. Such a conversion
also requires that the legal framework which regulates the use of the SSNIP
test is also converted. This means that the Commission would also have
to come up with a procedural framework that covers this new test and
provides the guidelines for its application. Such guidelines should concern
the manner in which quality and the degradation thereof should be tested.
As quality, unlike price, is dependent on the service or product that is being
assessed, such guidance would in essence have to provide the manner in
which the quality criteria for the purpose of the SSNDQ will be selected in
each case so as to ensure the legitimacy of the test of its results. This part of
the conversion has unfortunately not been addressed by the Commission
before, during or after the application of the SSNDQ in Google Android. In
this specific case, the official decision document indicates that the quality
criteria used for the purpose of this test were provided by Google’s own
developer staff. Beyond this however, no additional information has been
provided on how the SSNDQ was performed or on the intentions of the
Commission to utilize this conversion in the future. Therefore, the sugges-
tions and concerns addressed in chapter 3 with regard to the procedural
aspects of the conversion process of the SSNIP test to the price settings of
online platforms remain to be resolved.

Chapter 4, which deals with the assessment of the expansion strategies
of online platforms under the test(s) of tying and bundling, displays the
importance of an interaction-based approach to the market definition as
suggested by chapter 3. In chapter 4 it is shown that expansion strategies,
which can be facilitated through tying or bundling practices, can occur on
existing platforms as well as across them. Accordingly, an online platform
may choose to expand by adding new services or interactions, thereby
bringing more customer groups on board. This occurred for example on
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Booking.com which started off with a hotel room reservation service and
now offers additional booking services such as airplane tickets, rental
cars and airport taxis. Alternatively, an online platform can also choose to
expand by launching another platform which may be desirable for at least
one of its existing customer groups. This can be seen in the case of Uber
which launched UberEats at a later stage in time. When online platforms
implement such expansions through tying or bundling practices the
manner in which the market is defined will determine greatly the scope of
anti-competitive practices that can be caught by art. 102 TFEU. Acknowl-
edging that the various interactions or services provided by a platform can
constitute separate products, meaning that the market definition process
can be performed with respect to each of them, will allow to catch both
on-platform and cross-platform anti-competitive expansions implemented
through tying or bundling. By contrast, treating the entire range of interac-
tions or services offered by a platform as one product and thus performing
the market definition process to the platform as such, based on whether
it is a transaction or non-transaction platform, will inevitably fall short of
catching anti-competitive on-platform tying or bundling practices.

Similarly, chapter 5 which deals with the assessment of price-related
abuses in the case of online platforms further confirms the importance of
the suggested approach to market definition covered in chapter 3. Accord-
ingly, when engaging the in assessment of price related abuses the manner
in which the relevant market is defined determines greatly the scope of
the legal analysis and its outcome. If the relevant market for a multisided
platform is defined in a way that treats all of its interactions and services
as one single (bundled) service, the legal assessment of its pricing practices
will have to address the entire pricing scheme of the platform. Accordingly,
if a hotel room booking platform like Booking.com would be accused of
charging predatory commissions from hotel owners the assessment of
predatory pricing will have to take into account all the costs and profits
associated with all the services provided by the platform. By contrast, if the
various services or interactions facilitated by Booking.com are considered to
be separate, the market definition process would have to be performed with
respect to each of these services. At the phase of assessing the potentially
predatory pricing behavior of Booking.com with respect to hotel owners,
this would entail an analysis that focuses predominantly on the costs and
profits associated with the hotel room booking service for which owners are
charged. The difference between the two outcomes cannot be overstated.
The first approach to the market definition for online platforms allows a
lot of room for shifting common costs across the various services of the
platform thus making it easier for them to avoid competition law scrutiny.
Similar outcomes can also be expected in the case of excessive pricing which
constitutes in essence the opposite situation of predatory pricing.
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Although not extensively addressed in chapter 6, that manner in which the
market is defined with respect to the concerned platform, and its respective
services and interactions, will inevitably also have an impact on how reme-
dies will be designed. This is most evident in the case of pricing abuses as
the manner in which the market is defined determines the manner in which
the corresponding price assessment is made. In the case where an abuse is
established, this will also determine therefore what the platform would be
required to do in order to be in compliance with art. 102 TFEU. For example,
in the case of predatory pricing, whether predation is established with
regard to the platform as a whole or only with respect to one of its services or
interactions will determine what kind of price adjustment the platform must
undertake in order for its pricing practices to be considered non-abusive.

Therefore, the approach to the market definition suggested in chapter 3 will
allow performing the market definition process with respect to online plat-
forms in a manner that is compatible with their commercial reality. This in
turn will allow competition authorities to scrutinize and remedy their anti-
competitive behavior more accurately, particularly when dealing with multi
sided platforms that provide or facilitate multiple services or interactions.

713  Sub-question 3

To what extent is the current framework of non-price related abuses suitable for
distinguishing between legitimate expansions and anti-competitive leveraging of
market power by online platforms?

This sub-question is addressed in chapter 4 of this dissertation which
focuses on the topic of expansion strategies by online platforms and their
assessment under the framework of tying and bundling abuses.

A. Expansion strategies

The implementation of expansion strategies by online platforms has been
found, by economic and management research, to be an inevitable part of
their commercial existence. In the early days of their existence all online
platforms will struggle with the same coordination challenge that stems
from their multisided nature also known and the chicken-and-egg problem.
In order for such actors to exist they must succeed in attracting two or more
separate customer groups to the platform in order to provide them with a
matchmaking service or interaction which can then be capitalized by the
platform. Once the platform is successful in attracting members of two or
more separate customer groups, the indirect network effects between such
parties will help facilitate growth on the platform to the point when the crit-
ical mass needed to make it financially viable is reached. From this commer-
cial milestone onwards the respective online platform will commonly seek
to improve and optimize the service or interaction it offers to its respective
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customer groups in order to further grow its presence in the market(s) in
which it is active and increase its revenue. Such optimization is also referred
to as increasing the depth or core base of the platform interaction or service.

In practice such optimization means that the respective platform will try to
reduce the various costs incurred by its customer groups when using the
platform such as search, information and transaction costs. By doing so the
platform is expected to be better able to increase the volume of members
of its customer groups and thereby increase the number of profitable inter-
actions on the platform thus generating more revenue. Such optimization
can, however, not be pursued in perpetuity and at some point in time the
maximum commercial potential of a specific platform interaction or service
will have been reached meaning that further optimization is no longer
possible or profitable. At that stage the most feasible possibility left for the
respective platform to further increase its revenues is to expand.

In practice, expansions can be either on-platform or cross-platform. On plat-
form expansions occur when the respective platform adds another service
or interaction to the existing platform. For example, Booking.com started
with the hotel room reservation service and now offers also the possibility
to book airline tickets, airport taxis and rental cars. Cross platform expan-
sions occur when the owner of the existing platform launches another
platform which has a common customer group with the initial platform.
For example, after Uber became a known platform for ride sharing and
booking it launched UberEats which similarly to the ride-sharing platform
also caters to consumers. Such expansions do not only enable platforms to
significantly increase their revenues but, and perhaps more importantly,
also serve as a valuable strategic tool that allows them to improve their
market position. By expanding into another market, whether through
on-platform or cross-platform expansions, the respective platform is able
to offer at least one of its customer groups a better value proposition and
prevent them from switching to competing platforms while also increasing
the participation on the platform at the cost of direct and indirect competi-
tors and thus gaining a competitive advantage.

Alternatively, expansions can also be said to be an effective way to fend
such strategies, also referred to as ‘envelopment attacks’, when attempted
by established platforms in neighboring markets. For example, vertical
search engines like Skyscanner that offer airline tickets price comparison
could obtain a competitive advantage over platforms offering a comparable
service if it chooses to expand and also allow for hotel room price compar-
ison, which consumers searching for airline tickets are likely to seek as
well. At the same time, by adding the hotel room price comparison service
Skyscanner would be able to prevent being challenged by an established
vertical search engine platform that offers hotel room price comparison
which chooses to also offer an airline ticket price comparison service.
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In this respect not all expansions are equally effective. From an operational
perspective the added service or interaction can involve either a unilat-
eral (or single-sided) matchmaking interaction or a bi or multilateral (or
multisided) matchmaking interaction. The former will allow the respec-
tive platform to generate additional revenue however it will have limited
strategic value. For example, adding a non-search advertising element to
a hotel room booking platform may allow the platform to open up to a
new stream of revenue, however, it will not attract new consumers to the
platform or prevent existing ones from switching since such consumers are
not likely to because of such advertisement function. By contrast, by adding
a bi-or multilateral matching interaction or service the respective platform
will be able to generate more revenue and increase its market power in two
or more markets due to the positive network effects at play. For example,
if Skyscanner were indeed to add a hotel room price comparison service
to its platform such a function would likely also attract more consumers
as well as airline companies and hotel owners interested in reaching such
consumers to the platform. Such an increase would produce more revenue
for the platform and magnify its foothold in the respective markets for
airline ticket price comparison tools and the market for hotel room price
comparison tools. Therefore, it can be expected that successful expan-
sions, particularly those involving bi-or multilateral matching interactions
or services, will have a noticeable effect on competition across multiple
markets, which in turn requires ensuring that such strategies are not imple-
mented through anti-competitive practices.

In this regard, the most relevant non-price related abuse that should be
considered is that of tying and bundling. This is because such practices offer
the greatest potential for the successful leveraging of market power across
various markets that is inherently pursued in the context of expansion strat-
egies. Therefore, if platforms were to implement their expansion strategies
though anti-competitive practices it is more likely that these would select
tying and bundling practices as their preferred vehicle than other types of
anti-competitive leveraging. Accordingly, the applicability of the of tying
and bundling framework to the practices of online platforms will determine
to a great extent the suitability of the framework of non-price related abuses
to distinguish between legitimate and anti-competitive expansion strate-
gies.

B.  Qualifying expansion strategies as tying and bundling

In order for expansion strategies by online platforms to qualify as tying and
bundling practices such strategies must fulfill the criteria set for this form
of abuse by the CJEU in Microsoft, namely (i) the concerned platform must
have a dominant position in the tying market or the market of one of the
bundled products, (ii) the platform must be tying or bundling two separate
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products (iii) customers are coerced into obtaining the tied and tying prod-
ucts or the bundled products together.

Fulfilling this test requires firstly that the services or interactions added at
the phase of expansion must be considered as separate products or services
than those offered by the concerned platform prior to the expansion. This is
needed for the first two conditions of the test. In the case of cross-platform
expansion this will not be problematic as services or interactions enabled
by two separate platforms can hardly be said to constitute one (complex)
service. For example, it is hard to see why Uber and UberEats would be
considered to constitute parts of one single product or service. An exception
to such a finding would require essentially concluding that the respective
platforms constitute part of an elaborate ecosystem and the competition
across platforms in the markets where they are active predominantly
takes place at the ecosystem level rather than at the service level. In the
case of on-platform expansion reaching the finding of separate products is
more complicated as it requires looking at the various services offered by
the platform as separate rather than part of one comprehensive package
of services. This in turn requires establishing the nature of competition in
the respective markets where the concerned platform is active by virtue of
the services or interactions it enables. In practice, this may involve quite
some difficult assessment. For example, does Booking.com provide multiple
separate services each part of a separate relevant market or does it provide
one comprehensive package of services with which it competes as whole
against other comparable platforms in one relevant market. In this context
the interaction-based approach to the market definition covered in chapter
3 would help make this assessment manageable.

Secondly, a finding of (abusive) tying and bundling practices would require
identifying a contractual or technical coercion mechanism with respect to
the use of the additional service or interaction. This would occur when an
existing platform customer group is pushed into making use (actively or
passively) of the newly added service or interaction following the expan-
sion (either on the initial platform or a new one). In practice such actions
can take different forms and display different degrees of coercion. The
most evident form of coercion would entail making the use of one service
or interaction conditional upon the use of a second newly added service
or interaction on the respective platform or on a separate platform. For
example, this would be the case if airline tickets on Booking.com could only
be reserved in combination with a hotel room reservation, or if purchases
on Amazon marketplace could only be done with Amazon’s own payment
system AmazonPay. The dependency across platforms can also be limited
to the sharing of data meaning that the use of one platform may entail an
obligation to share the generated data with a second separate platform. This
can be said to exist to some extent with regard to Whatsapp (outside of the
EU) where the use of Whatsapp is conditional upon consumers agreeing to
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share their data with other Facebook owned companies. More subtle forms
of conditionality and coercion could then be that the use of one platform
service or interaction triggers another one on the respective platform.
Alternatively, the use of one platform may require the creation of a common
profile account on two or more separate platforms which also entails an
obligatory sharing of data across such separate platforms. This can be said
to occur to a certain extent with regard to the various Google products and
platforms that require the use of a Google account that in turn creates a user
profile across such services among which data is shared.

Where the respective platform services or interactions help facilitate
monetary transactions, the conditionality aspect can manifest in the form of
significant monetary incentives. This could occur for example if booking a
hotel room on Booking.com would generate a significant reduction for the
reservation of an airline ticket on the same platform. Similarly, this would
also occur if using Uber regularly would provide consumers with significant
discounts on UberEats. Alternatively, the conditionality aspect could also be
achieved through ‘negative’ incentives such as reduced or limited interoper-
ability as well as less favorable contractual terms. For example, this could
occur if payments of Amazon Marketplace with AmazonPay would be very
easy and offer full buyer protection and payments with other payment solu-
tions would be (significantly) more expensive, technically cumbersome or
offer less buyer (or seller) friendly terms. To the extent that such positive or
negative incentives are significant these will have de facto the same coercive
effect as the more evident forms of conditionality mentioned earlier. Finally,
the respective platform could use various nudging tactics that drive the
respective platform customers into using more than one service of interac-
tion. Although these may achieve in practice the same outcome of getting
platform customers to use more than one platform service or interaction (on
the same platform or a second one), such action will not fall under the scope
of tying or bundling. This is because such actions cannot generally be said
to coerce customers into more than a single service or interaction offered by
the concerned platform at a time.

Thirdly, in order for expansion strategies to be qualified as anti-competitive
these must be able to create a foreclosure effect. The likelihood of such an
effect commonly requires looking at the type (technical or contractual) and
duration of the tying or bundling practices as well as the market power that
the concerned undertaking has with respect to its entire product portfolio.
In the case of online platforms these criteria need to be supplemented with
two additional variables, namely the customer overlap between the tied or
bundled services or interactions and the degree to which these are two or
multisided.

The customer overlap between tied or bundled platform interactions
requires assessing whether the tied or bundled interactions share a great
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deal of common customers. The greater the degree of overlap the more
likely it is that the respective platform will be able to leverage its market
power from one interaction to another. In practice customer overlap can
be evaluated to some extent based on the functional relationship between
the interactions that can be one of: complements, weak substitutes and
unrelated products. Complements by their very nature are expected to
display the greatest degree of customer overlap. For example, in the case
of Booking.com the hotel room reservation service and the airline ticket
booking service will predominantly serve the same group of customers
(mainly consumers) that will often be interested in both. Thus, tying or
bundling these services together with respect to this common customer
group would allow the platform to leverage its market power from one
service to another rather easily.

Weak substitutes may also share a significant degree of customer overlap.
Such overlap may be less pronounced than in the case of complements,
however, it can nevertheless be very considerable in practice. This can be
observed in the case of Whatsapp and Instagram, which were qualified as
weak substitutes when acquired by Facebook and can be said to currently all
form part of a data-sharing bundle where the customer data generated on
one of these platforms is shared with the rest. Finally, a functional relation
of unrelated products may also display a less pronounced customer overlap
than complement, however, be quite significant nonetheless. For example,
Uber and UberEats facilitate two completely different interactions, however,
they share a great deal of customer overlap with respect to consumers.

Following this stage, it is important to assess to what extent the respective
platform services or interactions are two or multisided. The reason for this
check is that the tying or bundling of two sided interactions, which share
a great degree of customer overlap, are more effective for market power
leveraging than the tying of bundling of single sided products or services.
This is primarily due to the indirect network effects at play in the case of
two or multisided interactions that may enable a mutually reinforcing rela-
tion on the respective interactions as well as between the tied or bundled
interactions. For example, when PayPal was tied to Ebay after its acquisi-
tion this action benefited the growth of both platforms. Using PayPal made
purchases on Ebay safe and more consumer friendly which in turn made
Ebay more popular. At the same time as more customers joined Ebay the
bigger PayPal became by virtue of the tie, which in turn made it also a more
popular payment platform even outside the scope of Ebay that was even-
tually also implemented by other platforms as well. This example shows
that the tying or bundling may not only allow the respective platform
to leverage its market power from one interaction to another but also to
increase its market power as such. Assessing the degree to which a platform
service of interaction is two or multisided requires looking at the nature
and intensity of the indirect network effects at play between the separate
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customers served by it. Where such effects are pronounced and are mutu-
ally positive with respect to the involved customer group(s) the respective
potential of a foreclosure effect will be higher.

Expansion strategies that display the above characteristics can be said to
qualify a potentially abusive tying or bundling practice in the sense of art.
102 TFEU, at least in a prima facie form. With the above in mind it can be said
that the framework of tying and bundling under art. 102 TFEU is quite suit-
able for distinguishing between legitimate and anti-competitive expansion
strategies. The main reason behind this suitability stems from the fact that
platforms that are expanding will commonly try their best to ensure that
their newly added service or interaction (on the initial platform or a new
one) is utilized by at least one of their existing customer groups. In practice,
this will inevitably mean applying some form of pressure on the freedom
of choice of such respective customer groups. Where such pressure is suffi-
cient to be considered a form of coercion such strategies could be analyzed
under the framework of tying and bundling abuses and condemned only
when producing competitive harm. By contrast where the efforts made by
the respective platform leave sufficient room for the respective platform
customer groups to opt for competing options for the tied or bundled inter-
action these will commonly be harmless and also fall outside the scope of
the tying and bundling framework due to a lack of coercion. Accordingly,
by observing whether the respective platform implements its expansion
through coercive leveraging actions, the tying and bundling framework
under art. 102 TFEU can serve as a useful filter for distinguishing legitimate
expansion strategies from anti-competitive. Furthermore, since the shift to
an effects based approach in tying and bundling cases in Microsoft, there
is also a reduced risk of erroneous qualifications of abuse in such cases.
This holds true also in the case of multisided platforms in principle, as the
Commission appears to have taken into account the multisided aspects
of Microsoft’s products when assessing the anti-competitive effects of its
practices. Accordingly, to the extent that a similar and perhaps more elabo-
rate analysis of competitive harm is undertaken, wrongful qualifications
of expansion strategies as abusive tying and bundling practice would be
avoided.

Admittedly, anti-competitive expansion strategies could also be achieved
through other means of exclusionary behavior as seen in the case of Google
Shopping where Google’s expansion or entrance to the market of comparison
shopping services was coupled with exclusionary behavior in the market of
general search. Nevertheless, expansions that entail disfavoring competitors
are likely to be met with more apprehension by enforcement authorities and
thus less likely to be implemented in practice. For example, the removal of
parental control apps from Apple’s Apps Store soon after Apple launched
its own parental control apps was broadly criticized for being pursued due
to potentially anti-competitive motives. Accordingly, strategies targeted
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at the decision making process of the platform customer groups are more
likely to be implemented in such instances, as they may achieve the same
outcome, namely getting platform customers to use more than one platform
service of interaction in tandem, but may appear less concerning the eyes
of enforcement authorities. Therefore, the current framework of tying and
bundling under art. 102 TFEU would be suitable for distinguishing legiti-
mate expansion strategies from anti-competitive ones, at least as an initial
mechanism for review.

7.14  Sub-question 4

How can abusive pricing practices by online platforms be assessed under art. 102
TFEU in light of their inherent reliance on unconventional price settings resulting
from their multisided nature?

This sub-question is addressed in chapter 5 of this dissertation which
focuses on the identification of abusive pricing practices by online plat-
forms. The selected abuses for this chapter consist of predatory, exces-
sive and discriminatory pricing which represent the main three forms of
competitive harm that can be caused by the pricing strategies of dominant
undertakings. Accordingly, the insights gained by the research in this
chapter extend to many of the remaining price-related abuses that are not
addressed as these share a great deal of communalities in terms of the
theory of harm they address and the legal and economic tests they employ.

The assessment of the pricing practices of online platforms in the context
of abuse of dominance cases will require overcoming several complexities
associated with the distinct commercial reality of these actors that stem
to a large extent from their multisided nature. In practice, overcoming
these complexities will require adapting the analysis of the various tests
and benchmarks used for the purpose of establishing compliance with
art. 102 TFEU to fit this specific legal and economic context. The extent
of these adjustments will vary across the different types of price related
abuses depending on the theory of harm such abuses seek to tackle and
prevent from materializing or persisting. This is because the differences in
the theories of harm addressed by the various types of price-related abuses
often require approaching the price setting of the concerned undertaking
from different perspectives and assess their permissiveness with the help
of different benchmarks. Nevertheless, some common ground can be found
with respect to the adjustments that need to be made in the case of online
platforms.

First, it is important to acknowledge that multisided online platforms are
in essence a type of multi-product company. As multi product companies
create and market a range of different products (or services) so do platforms
when these facilitate multiple matchmaking interactions. Accordingly,
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when defining the relevant market in each case thought must be given to
the question of whether such a market should be defined with respect to
the entire set of interactions or rather for each interaction on a standalone
basis. The decision taken on this matter will significantly impact the scope
and substance of the legal and economic analysis in each case. Second, the
fact that platforms, due to their multisided nature, serve several separate
customer groups means they may possess diverging degrees of market
power with respect to such customer groups. This in turn means that plat-
forms may have the ability and perhaps even the incentive to abuse their
dominance only with respect to some of these groups. Such abuses can
concern practices which inflict harm upon the competitors of the respec-
tive platform as well as to its own various customer groups. This relates
to the third common point for adjustment which requires acknowledging
that although both the pricing level and pricing structure of online plat-
forms need to be taken into account in the scope of analysis, the manner in
which this should be done depends greatly on whether the potential harm
is caused to the platform competitors or customers. The implementation of
these three common points together with more specific factors that require
attention will entail the following.

A. Predatory pricing

In the case of predatory pricing, the theory of harm or the competitive harm
that is expected to manifest is that the competitors of the concerned domi-
nant platform are forced out of the market by its loss making pricing that
such competitors are not capable of sustaining. In order to assess whether
the pricing practices of the concerned platform are indeed capable of
producing such an effect several steps need to be taken. First, it is important
to establish the nature of competition between the concerned platform and
its (actual and potential) competitors. This step is indispensable in cases
where the concerned platform is multisided, meaning it facilitates multiple
interactions. Accordingly, at this stage it is important to establish whether
competition between the concerned platform and its potentially harmed
competitors occurs with respect to each of the interactions separately or to
the entire range of interactions offered by it as a whole. The decision taken
in this regard determines how the relevant market in the respective case
is defined. If competition is considered to take place across the individual
interactions of the concerned platform with other players offering similar
service or interaction, then the relevant market that needs to be defined
is primarily that of the interaction with respect to which the concerns of
predation have been identified. By contrast, if competition occurs with
respect to the entire range of interactions offered by the concerned platform
the relevant market that will have to be defined will concern the platform
as a whole. This in turn will determine how dominance in each case has to
be established and how the assessment of the price settings of the respective
platform needs to be performed. Accordingly, when the relevant market in
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a case concerning a multisided platform is defined for the entire platform
interaction range, dominance will have to be established with respect to
such a market which will consist of players that offer a similar range of
interactions. The assessment of predation would then be analyzed based on
the entire cost and profit structure of the platform so as to evaluate whether
competitors offering a similar range of interactions could viably maintain
similar price settings.

The division of costs and revenues across the different interactions in such
cases is not addressed meaning that the evaluation takes into account the
possibility that such competitors, as well as the concerned platform, are
able to shift costs and revenues across their various interactions. When
competition is found to occur with regard to each individual interaction
separately, the relevant market(s) in such cases would have to be defined
with regard to such individual interactions followed by a corresponding
approach for establishing dominance. The assessment of predation in such
cases would then require looking into the costs and revenues associated
with each of the individual interactions separately. Such assessment then
would also require an overall costs and revenues of the concerned platform.
This extension is needed to ensure that the concerned platform does not
allocate the common costs associated with its multiple interactions so as to
operate below cost with respect to one of them and maintain a price setting
that cannot be viably sustained by competing platforms that offer a single
interaction. When the assessment of individual interactions is performing it
is important that the calculation of costs and profits covers all the costs and
profits associated with serving such an interaction to the customer groups
it brings together. For example, the hotel room reservation interaction on
Booking.com is served to both consumers and hotel owners. Therefore, a
predation analysis with respect to such an individual interaction should
take into account the costs involved in serving both these customer groups
as well as the prices charged from them by Booking.com.

In addition to changing the approach of the legal assessment to the reality
of platforms it is also important that the corresponding economic tools
and benchmarks are suitable for their cost structure. In this regard current
EU practice, established in Akzo, indicates that prices that are not high
enough to cover the average variable costs (AVC) of a product or service
are presumed to have such an effect and solely serve a predatory purpose.
Prices above this level but below average total costs (ATC) of a product
or service can be considered suspicious but will only be abusive when
supported by additional evidence of a predatory intent. Utilizing the test of
predation based on these benchmarks may often not be suitable for dealing
with online platforms. This is because online platforms will often have
relatively high fixed costs and low variable costs as well as a great deal of
common costs when these players offer multiple interactions on the same
platform. Accordingly, it is important that the chosen assessment bench-
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marks are suitable for establishing the predation potential of price settings
that involve such cost structures. Such alternative benchmarks have indeed
been mentioned in the Commission’s guidance paper on the application of
art. 102 TFEU where it was noted that the Commission may replace the use
of the Akzo benchmarks with LRAIC and AAC. Therefore, it would appear
that the existing tools and benchmarks of the Commission in this regard may
be suitable for dealing with the cost structures of online platforms. What
remains uncertain however is whether the legal presumptions attached
to the findings based on the benchmarks approved by the CJEU in Akzo
will also extend to the alternative benchmarks used by the Commission.

B. Excessive pricing

In the case of excessive pricing similar considerations concerning the market
definition for the platform or its individual interactions as well as the price
benchmarks used for the purpose of assessment will apply as in the case
of predatory pricing. The approach to the assessment of the excessive and
unfair character of the respective price under investigation will, however,
differ due to the theory of harm covered by this abuse type, which is focused
on the exploitation of the customers of the concerned platform. Therefore, in
such cases it would be suggested that the price assessment of the concerned
platform is done with respect to the individual customer group that is
believed to be subject to excessive and unfair prices with regard to one of the
platform interactions. Nevertheless, in the context of such an assessment,
the costs and charges associated with the other customer groups that take
part in the same interaction as the allegedly harmed customer group should
also be considered. This is because the costs and profits associated with a
platform interaction are commonly divided unequally across the customer
groups served by such interaction in a manner that may not always appear
to correspond to the economic value provided to them by the platform.
For example, on hotel room booking platforms or online marketplaces
it is common practice that the merchants and hotel owners are the only
customer group charged for using the intermediary service facilitated by the
platform. Such charges cover not only the platform costs associated with the
participation of these hotel owners or merchants on the respective platform
but also with the costs involved in attracting consumers to such platforms.
This is because having many consumers using such platforms constitutes a
great deal of the economic value provided to hotel owners and merchants
by them, which in turn justifies charging these parties for the costs (in
part or in full) involved in attracting consumers. The manner in which
the costs and fees of individual interactions can be expected to be divided
depends on the nature and intensity as well and the homing patterns of the
respective customer groups interconnect by the platform interaction. These
settings provide essentially an insight to the nature of the economic value
provided by the platform to such customer groups and thus have been
found to constitute important variables for the price setting of platforms.
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Therefore, it is suggested that the assessment of potentially exploitative
prices also takes such variables into account in the context of the analysis.
Doing so in practice will entail introducing an additional step to the first
prong of the test introduced by the CJEU in United Brands. Accordingly,
after assessing whether the fees charged from a customer group exceeds
the costs involved in serving it the interaction service, an additional step is
implemented which looks at the costs and fees charged from other customer
groups served by the same interaction. This second step of the assessment
is then aimed at analyzing the nature and intensity of the (indirect) network
effects among such customer groups as well as their respective homing
patterns. This step is done in order to assess the scope of the interaction
costs that can be expected to be covered by each of the customer groups in
light of such settings. To the extent that the fees imposed by the platform
exceed such costs the second prong of the United Brands test concerning
the unfairness aspects of the fees can be performed with respect to such
a margin of excessiveness. This second prong of the test can in principle
be performed in a similar fashion to non-platform cases, however, it is
important the use of comparators for this purpose is done with significant
diligence. Accordingly, any use of comparative evidence concerning under-
takings that offer similar services to those of the concerned platform should
be limited to identical or highly similar market settings. This means that
such comparisons would ideally be limited to other platform entities that
operate similar cost structures, display similar (indirect) network effects
among their customer groups, which also exhibit similar homing patterns as
the customer groups of the concerned platform. This specific scope of such
a comparison between the concerned dominant platform and other players
offering comparable services or interaction is needed in order to be consis-
tent as indicated by the CJEU in Latvien Copyright. When the evidence used
in the second prong concerns the past or present practices of the concerned
platform in the same relevant market or a related one it is important that the
platforms’ size (volume of its various customer groups) as well as the depth
of its respective interactions are accounted for.

The economic value created by platforms is to a great extent determined by
these factors. Accordingly, any discrepancies in the prices of the concerned
platform across territories, across different points in times or across compa-
rable services should be assessed in light of identified discrepancies in such
factors. To the extent that the discrepancies in prices do not correspond
with the identified discrepancies in the volume of members of the respec-
tive customer groups of the platform, the depth of the interaction(s) served
to such customer groups and ratio of successful (profitable) interactions
then such evidence can support a finding of abuse. When such factors
correspond, however, evidence of price discrepancy will not be equally
meaningful as a platform that has a larger customer base and more evolved
interactions provides its customer de facto a higher economic value which
would justify subjecting them to higher rents. This remains true also in
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cases where the concerned platform manages to provide such high value
at a lower cost compared to its competitors as efficiency should in principle
be encouraged and rewarded, even in the case of dominant undertakings.

Finally, when the claim of excessive pricing is made by customer groups
which are attracted by zero-priced offers to use the respective interaction
of the concerned platform, such claims should not be dismissed due to
such a setting which may misrepresent what factually occurs in practice.
For example, consumers are said to be offered hotel room booking services
free of charge, meaning these are attracted to the platform with a zero-price
offer. The hotel owners on such platforms commonly pay a transaction fee
of 15-30% for each room booked through the platform. Nevertheless, in
practice such fees can be calculated in the hotel room prices and thus passed
on (in full or in part) to consumers. Accordingly, if claims of excessive prices
arise with regard to such fees members of both customer groups should
be able to substantiate their claims in practice. Therefore, when situations
occur where the pass-on of platform charges can occur, claims of excessive
prices should be open to members of all the customer groups that utilize the
interaction suspected of being excessively priced by the concerned platform.

C. Discriminatory pricing

In the case of discriminatory pricing, finding abuses by online platforms
firstly requires acknowledging that the various services or interactions
offered by the concerned platform may constitute separate transactions
under art. 102 TFEU. Although multisided platforms may facilitate multiple
interactions which essentially provide a similar operational function in
the sense that they often enable transactions between consumers and
commercial parties, such communality is not sufficient in order for such
interactions to qualify as equivalent transactions in the sense of art. 102(c)
TFEU. Therefore, the fact that platforms commonly attach different price
tags to their various interactions should not be perceived as suspicious since
such interactions will often not fall under the scope of this provision.

Secondly, when addressing a specific interaction which is priced differ-
ently with respect to the commercial customer group(s) of the platform
it is important to see whether such price discrepancies occur between
competing platform customers. This is because a platform may serve
one and the same interaction to one of its commercial customer groups
(consisting of heterogeneous members) based on a variable pricing menu.
Accordingly, in such cases some members of a customer group may pay
more than other members of the same group. Nevertheless, such discrep-
ancies may not fall under the scope of art. 102(c) TFEU to the extent that
they do not apply across competing members of the same customer group.
In this regard it is important to assess the pricing rules of the concerned
platform with respect to its interaction(s). Where the pricing rules entail a
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calculation method that works along the lines of competition the outcome
of price discrepancy would not entail a potential infringement of art. 102(c)
TFEU. In practice this would occur when the differentiation applied for
pricing rests on factors that also constitute important determinants of the
competitive relationship between members of the same customer group.
For example, Amazon marketplace charges merchants selling their goods
on the marketplace different transaction fees depending on the goods
they sell. This is in itself not problematic as merchants selling shoes do not
compete directly with merchants selling consumer electronics. Accordingly,
the different fees charged in such cases cannot be considered abusive since
they do not concern competitors. In this regard prima facie concerns of
abuse can only arise where the pricing rules consist of factors that do not
effectively exclude the possibility that competing members of a platform
customer group are charged different fees.

Thirdly, when cases displaying such prima facie signs of abuse the com-
mercial value of the concerned platforms’ interaction as an input for its
commercial customers needs to be evaluated. This requires assessing
what the proportion of the platform fees is from the total costs associated
with the commercial activity of the respective platform customers. If the
platform fees constitute an insignificant part of the total costs carried by
the platform customer groups in their commercial practices, discrepancies
in such fees even when applied to competitors are not likely to impact
competition among them. Therefore, in such scenarios, it is less likely that
dissimilar pricing will lead to a finding of abuses as the CJEU noted in MEO
the discrimination as such is not sufficient to establish an infringement.
By contrast if the platform fees constitute an important share of the total
costs carried by the platform customers in their commercial practices any
price discrepancies should be further assessed with regard to their poten-
tial effect on competition. In this final stage of the assessment concerning
anticompetitive effects, such effects should be assessed in the respective
markets where the platform customers utilize the platform interaction as an
input. For example, where merchants use an online marketplace as a sales
channel, the effect on competition should firstly be assessed with respect
to competition among the competing merchants on the platform. Alterna-
tively, where merchants use a platform as an advertisement channel such as
a price comparison site, the impact on competition should be assessed with
regard to the market for which such advertisement is intended outside of
the platform. In both cases, the greater the discrepancy in prices charged by
the concerned platform, the greater the chance that an impact on competi-
tion resulting from it can be established, and with it a finding of abuse.

D. Owverall applicability of Art. 102 TFEU to price related abuses

The findings concerning the recommended adjustments that would be
required in order to adequately bring potentially abusive pricing practices
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of online platforms under the scope of art. 102 TFEU indicate that this provi-
sion is overall suitable for this purpose. From a formal perspective, nothing
in the wording of art. 102 TFEU, as such, prevents the effective application
of this provision to the potentially abusive pricing practices of platforms.
Although all three price-related abuses are specifically mentioned in art.
102 TFEU the legal tests developed for reaching such findings have been
developed in practice. Therefore, the adjustments required in the context of
online platforms do not necessitate any formal changes in the wording of
this provision but rather to its implementation in practice.

When addressing the current frameworks and corresponding legal tests
used for establishing the various forms of price-related abuses in the case of
online platforms it can be said that such frameworks are similarly suitable
to accommodate the unconventional pricing practices of online platforms.
Although the multisided character and unconventional pricing practices
of online platforms were not foreseen by the current frameworks of price
related abuses at the time when their respective legal tests were introduced,
the manner in which such tests operate in practice leave significant room
for taking into account new economic insights. The legal tests developed
for the price related abuses covered by this dissertation (as well as those
not addressed) entail a set of criteria with respect to which the Commission
or NCA (or private claimants) carry their burden of proof. The manner in
which the burden of proof is discharged in such cases is, however, often
form free. Accordingly, the Commission or NCA are free to make use of any
kind of factual or economic, direct or indirect evidence for the purpose of
sustaining their finding of abuse. It is only at this stage of the application
of such frameworks of abuse that the difficulties associated with the multi-
sided character of online platforms and their corresponding unconventional
practices arise and thus require special attention.

In the case of predatory pricing such difficulties concern the manner in
which the assessment of predation is approached and the cost benchmarks
that are selected for the purpose of analysis. These difficulties equally arise
in the case of excessive pricing. Finally, in the case of discriminatory pricing
the difficulties associated with platforms concern primarily the approach
taken for the assessment of discrimination. All such difficulties concern
aspects of the analysis with regard to which both the Commission and NCA
have significant discretion as these form part of the complex economic
assessment these actors may perform which is only subject to limited
review (and guidance) by EU Courts. Therefore, it can be said that the
current frameworks of price related abuses under art. 102 TFEU are capable
of accommodating the multisided character of online platforms and their
corresponding unconventional price setting to the extent the Commission or
NCAs are willing to implement the economic insights associated with such
special circumstances in the context of their assessment of abuse.
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7.1.5  Sub-question 5

How does the multisided nature of online platforms need to be accounted for when
making remedy design choices for price and non-price related abuses of dominance
and does the European Commission have the legal tools to design effective and
proportionate remedies in such cases?

This fifth and last sub-question of the research is addressed in chapter 6
which deals with the topic of remedy design in the case of the price related
abuses covered in chapter 5 as well as in the case of abusive tying and
bundling practices as covered in chapter 4.

Chapters 4 and 5 which deal with potential price and non-price related
abuses in the case of online platforms provide meaningful insights
with regard to the manner in which such practices can manifest and the
competitive concerns they raise. Such insights are not only relevant for the
finding of abusive behavior by online platforms but also for remedying
it as remedies often entail in practice imposing the mirror image of the
abusive behavior on the concerned undertaking. Therefore, the platform
specific considerations relating to their multisided nature that were taken
into account for the purpose of adjusting the respective abuse frameworks
under art. 102 TFEU must also be taken into account at the phase of remedy
design.

These abuse specific insights provide guidance on how to tackle the funda-
mental factors that dominant online platforms are likely to attempt and
impact in the context of their anti-competitive practices which would allow
them to obtain a competitive advantage over their competitors and make
use of opportunities that would otherwise not be possible in competitive
markets. These factors, stemming from the multisided nature of platforms,
concern the indirect network effects on or across platforms owned by the
concerned undertaking and the single or multi homing patterns of the plat-
form customer groups. The role of indirect network effects in the context
of online platforms cannot be overstated as it constitutes one of the core
factors which is inherent to their existence. In the context of competition,
it is precisely the presence of indirect network effects between the various
platform customer groups that is responsible for the positive feedback loop
on or across platforms, which facilitates their respective growth. Therefore,
a platform that succeeds in amplifying the indirect network effects between
its customer groups will significantly increase its growth potential with
respect to the interactions where such amplification occurs.

The homing patterns (i.e. single or multi-homing) of the platform customer
groups determine the intensity of competition experienced by online plat-
forms with respect to such customers and as such their ability to obtain more
market power and utilize it in their own interest, at times to the detriment
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of others. Therefore, by implementing strategies which impact the homing
decisions of their customer groups, platforms are able to influence the scope
of competition they experience with regard to their respective customer
groups. Accordingly, given the importance of such factors it can only be
expected that the anti-competitive practices of online platforms will target
them in practice so as to achieve the most beneficial settings. This is particu-
larly so given that a great synergy exists between the two factors, which,
if managed properly, can give a significant competitive advantage to the
concerned platform. This synergy can, if left unattended, lead to market
tipping in favor of the concerned platform. Such an outcome has been
acknowledged to be highly detrimental for competition and extremely diffi-
cult to remedy by the Commission or NCAs. Consequently, at the remedies
phase it is principal that such factors are also tackled to the extent that these
are influenced by the anti-competitive practices of the concerned platform.
Failing to do so in practice may render the respective remedies ineffective
as the growth of the concerned platform triggered by the changes in such
factors will not be brought to a halt. This would mean that the (competitive)
harm created by the concerned platforms’ abusive behavior may persist even
long after such prohibited practices have been abandoned, and depending
on the market considerations in each case, may lead to market tipping. This
in turn would mean that remedies that fail to account for such factors will
unlikely be capable of attaining their threefold policy of objective which
entails: bringing the infringement to an end, preventing its repetition and
restoring or reestablishing the state of competition harmed by the abuse.

The manner in which such factors must be taken into account when reme-
dying the various price and non-price related abuses explored in chapters 4
and 5 will vary depending on the competitive harm these can create. Tack-
ling such aspects will at times be resolved by similar means implemented in
non-platform cases, however, in most cases it will require a more elaborate
use of the remedies available to the Commission under Regulation 1/2003
(or NCA under their respective frameworks).

A. Remedy considerations in tying cases

In the case of tying and bundling practices, it was shown in chapter 4 that
such abuses can manifest on a single platform or alternatively across two or
more platforms owned by the same undertaking. The tying and bundling
practices will predominantly (but not exclusively) be applied with respect
to the customer group of the platform consisting of consumers as these
often constitute the common customer group for multiple interactions on
a single platform or across multiple ones. When remedying such practices
the first step would entail following the common practice in non-platform
settings which entails requiring the concerned undertaking to remove the
conditionality aspect (technical or contractual) that ties or bundles two or
more of its products or services.
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The second step, where the multisided nature of platforms needs to be
accounted for, would require zooming into the effects created by the
abusive practices on the indirect network effects on or across the concerned
platforms and the homing patterns of the customer groups that have been
subject to the tying and bundling practices. At this second step, to the extent
that such factors were impacted, the imposed remedy should be designed
in a manner that halts their shift in favor of the concerned platform and
restores their settings to situation prior to the abuse or at the very least
create the possibility for such settings to be reset through competition on
the merits. Accordingly, if the tying or bundling practices of the concerned
platform amplified the network effects at play between its respective
customer groups, the imposed remedy should ensure that positive feedback
loop caused by such effects, which will fuel the growth of the platform, is
brought to a halt. The manner in such a result will be achieved will depend
on the nature of the tying and bundling practices (technical, contractual
or a combination thereof), the type of tying and bundling (on-platform or
cross-platform) as well as the functional relation between the interactions
or platforms tied and bundled (complements, weak substitutes, non-related
services). This is because these variables, as discussed in chapters 4 and 6,
determine to a great extent the impact of the concerned platforms’ tying
and bundling practices on the indirect network effects at play. Accordingly,
these variables will also determine the kind of intervention required at the
remedy phase.

Similarly, when the tying or bundling practice caused a shift in the homing
patterns of the platform customers in favor of the concerned platform it is
important that such shift is reversed as much as possible. This would occur
if the concerned platform caused (through its abusive practice) a shift of
such patterns from multisided multi-homing, to a competitive bottleneck
setting (single homing by some customer groups and multi-homing by
others) or the even more favorable multisided single homing. Reversing
such shifts at the remedy stage will similarly depend on the nature of the
tying and bundling practices, the type of tying and bundling as well as the
functional relation between the interactions or platforms tied and bundled.
This is because such variables determine the manner in which such a shift
is achieved and the extent to which it may persist or progress in the future.

Finally, when the tying and bundling practices concern the customer group
of the platform consisting of consumers, it is important to observe whether
such practices helped form a consumer bias in favor of the concerned
platform. The presence of such a development would mean in practice that
even once the conditionality aspect attached to the concerned platforms’
interactions is removed, consumers are likely to persist with a behavior
similar to that pursued by the abusive practices. This in turn means that the
impact caused by the tying or bundling practices on the indirect network
effects at play and the homing patterns of the platform customer groups
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may continue to persist even once the prohibited practices have ended. As
mentioned, in the long run, this can lead to market tipping in favor of the
concerned platform which is extremely difficult to remedy ex-post. Conse-
quently, in the event that such consumer bias has been formed it will likely
be required that the Commission (or NCA) implements more far-reaching
and elaborate measures to weaken such bias by making consumers actively
reconsider their default choices and behavior formed by the abusive prac-
tices of the concerned platform.

B. Remedy considerations in the case of price-related abuses

The potential impact of price related abuses on the indirect network effects
at play and the homing patterns of the platform customer groups can at
times be similar to that of tying and bundling cases. The extent of such
impact as well as the potential of creating a consumer bias through such
abuses will vary based on the respective abuse. The overall approach to
remedies will therefore consist of the previously mentioned two main
steps. In the first step the abusive aspect of the pricing strategy needs to be
removed. In the case of predatory pricing this entails demanding that the
price levels or the respective interactions are raised above predatory levels.
In the case of excessive pricing this would entail imposing a decrease of
price for the respective interaction to a level that better corresponds with
the economic value it offers to the customer groups using it. In the case of
discriminatory pricing this first step would entail requiring the concerned
platform to minimize the price discrepancy applied by it with respect to one
or more of its interactions so that it does not impact competition between
its customers. The second step, as previously mentioned, will focus on
tackling the impact of the abusive practice on the indirect network effect
at play and the homing patterns of the respective customer groups affected
by the abuse. To the extent that a consumer bias was formed due to the
abusive pricing practices of the respective platform, such bias then needs to
be tackled as to prevent the (competitive) harm it generates from persisting.
As in the case of tying and bundling practices, the nature and degree of the
legal intervention at the remedy phase will depend on the impact caused by
the abusive practices on such factors.

C. Thelegal tools of the Commission

Under the current framework of EU competition law, the legal tools avail-
able to the Commission for the purpose of imposing remedies in the case of
infringements are found in Regulation 1/2003. In this regard, art. 7 and 8 of
the Regulation constitute the most important provisions. From a theoretical
perspective, the combination of these two provisions would appear to be
suitable for coming up with proportionate and effective remedies in the case
of online platforms. Art. 7 allows for the implementation of behavioral, as
well as structural remedies, which would essentially allow achieving the
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tri-fold objective of remedies in most cases. Art. 8 allows for the implemen-
tation of interim measures that help prevent the deterioration of competi-
tion to non-remediable states in the course of investigations pursued by
the Commission. Accordingly, from a formal perspective it would appear
that such provisions enable the Commission to take the necessary measures
it would need when dealing with platforms. However, when looking at
previous practice of the Commission it soon becomes clear that this theo-
retical potential has been constrained by past choices.

Under art. 7 structural remedies may indeed be theoretically possible,
however, that is only under special circumstances where such remedies
are more effective and less burdensome than behavioral ones. Accordingly,
if the abusive practices of the concerned dominant platform need to be
tackled through structural measures such an option is only possible to the
extent that the Commission can show that behavioral remedies would not
be equally suitable for such purpose. Doing so in practice will be difficult
as behavioral remedies can at times indeed produce similar results. The
difficulty is, however, that the effectiveness of behavioral remedies cannot
be assessed ex-ante and once they are imposed these cannot be switched
for structural ones if they do not deliver the desired outcome. Accordingly,
if the competitive harm caused by the abusive behavior of the platform
persists after the concerned platform ceases its abusive behavior, due to
shift in the homing patterns of its customers for example, there is not much
that can be done further in terms of remedies. In such cases, it could then
occur that the market may tip in favor of the concerned platform after the
abusive behavior was terminated in accordance with the Commission’s
behavioral remedy measures. Nevertheless, such uncertainty with regard
to the effectiveness of behavioral remedies is not sufficient in order to make
the choice for structural remedies less cumbersome as can be observed by
the previous practice of the Commission that consists almost entirely of
behavioral remedies. Therefore, implementing structural remedies in plat-
form cases so as to prevent the harm caused by the abuse from persisting
and the affected markets from tipping in favor of the concerned platform
will require some form of prima facie evidence that behavioral measures in
such cases may not deliver the desired outcomes. Producing such evidence
in practice is theoretically possible however it would require a more stra-
tegic use of interim measures under art. 8 of Regulation 1/2003.

The use of interim measures in platform cases where the abusive behavior
of the concerned platform shows signs of the above mentioned develop-
ments with regard to the indirect network effects homing patterns that may
lead to market tipping may prove to be very valuable for effective enforce-
ment. Firstly, such measures would enable the Commission (or NCAs) to
intervene in the early stages of such developments which increases the
chances that these can be effectively addressed at the phase of the final
decision which commonly takes place at a significantly later point in time.
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Secondly, the implementation of behavioral remedies at the interim measure
phase and their review up to the moment of the final decision on abuse can
provide valuable guidance on the scope and nature of the final remedy that
needs to be imposed. Accordingly, if the behavioral remedies implemented
in the context of interim measures appear to produce the desired effects
from the perspective of competition policy these can be maintained to a
large extent also at the phase of the final decision on abuse. By contrast if
such remedies do not appear to slow down the competitive harm caused by
the concerned platform and the risk of market tipping continues to increase
such an outcome can serve as evidence supporting the use of structural
measures at the stage of the final decision on abuse.

Despite the potential benefits associated with such strategic use of interim
measures from a theoretical perspective it is quite questionable to what
extent the Commission would be able and willing to do so in practice. On
the one hand, recent statements made by the Commission give the impres-
sion that there is a growing momentum for the use of interim measures
in the case of digital markets in general and even more so in the specific
case of online platforms. On the other hand, it is not clear how such inten-
tions will transform into actions. The use of interim remedies under art. 8
of Regulation requires evidence of a prima facie infringement which may
cause irreparable harm to competition. Producing evidence that the poten-
tially abusive practices of the concerned platform are capable of producing
irreparable harm to competition will constitute a significant impediment
for using interim measures. This is due to the fact that adducing such
evidence would entail essentially providing evidence that if the practices
of the concerned platform are not tackled at an early stage, these will lead
to market tipping in its favor which can hardly if at all be remedied at the
stage of the final decisions. While this could theoretically be possible to
prove, there are currently no available economic or legal tools which can
be used for this purpose. Accordingly, even assuming that the concrete risk
of market tipping would suffice to meet the criterion of irreparable harm to
competition needed for using interim measures, adducing such evidence
will firstly require coming up with specific tools capable of measuring such
risk.

An alternative approach to achieve the same effect as the strategic use of
interim measures would be introducing flexible remedies at the stage
of the final decisions of abuse. Such remedies, currently discussed in the
context or merger control, would entail imposing remedies consisting of
multiple layers of legal interventions which may be triggered according to
the manner in which market conditions in a respective case evolve. Such
remedies could consist of behavioral measures which would entail the first
layer of intervention that would then intensify to the point where structural
measures are triggered if the harm caused by the abusive practices persists.
In this sense, a comparable combination of behavioral and structural reme-
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dies could be highly effective in tackling market tipping which cannot be
appraised with certainty ex- ante. Furthermore, since the legal intervention
imposed by such remedies would work based on a gradual scale it would in
principle be considered compatible to a great extent with the requirements
of art. 7 of Regulation 1/2003 as structural measure would only be initi-
ated once the behavioral aspects of the remedies have failed to achieve the
desired outcome. Thus, implementing structural measures would be made
possible for the cases which are required and due to a preliminary phase
consisting of behavioral remedies will more likely be considered propor-
tionate under the scope of art. 7.

The implementation of this possibility will however not be free of chal-
lenges. Firstly, it would require the Commission to adopt a practice it has
never pursued until now which should not be underestimated. Secondly,
the implementation of such remedies may give rise to legal certainty
concerns as the concerned platforms may not always have sufficient
clarity concerning the circumstances that may trigger the initiation of more
intrusive measures in each case. This is linked to the third main challenge,
which concerns the definition of well-defined market scenarios for each
of the remedial steps included in the scope of flexible remedies. Accord-
ingly, when imposing such remedies it is paramount that the Commission
defines clear, transparent and measurable conditions attached to the various
behavioral and structural measures included in the remedy. Doing so would
provide more legal certainty for the concerned platform as well enable EU
Courts to better review such measures when contested. By providing clearly
defined market conditions attached to each of the behavioral and structural
remedial layers, such remedies could be better evaluated with respect to
their effectiveness and proportionality. Consequently, when designing such
remedies it is imperative that the Commission acknowledges these legal
boundaries for remedies for each of the respective remedial layers as well as
to their combination as a whole. Despite the difficulties associated with flex-
ible remedies such an option would appear to provide a concrete effective
solution within the boundaries of the existing legal framework that would
allow the Commission to accommodate the challenges associated with the
multisided nature of online platforms at the remedy design phase.

Until the time comes that the Commission starts making a more strategic
use of interim measures or introduces flexible remedies it can be expected
that the current framework of EU competition law will struggle with imple-
menting effective and proportionate measures for abuses of dominance
by online platforms, which adequately tackle the challenges stemming
from their multisided nature. In this regard, it can be said that the recently
proposed DMA, if implemented, may assist in this respect to a limited
extent. Accordingly some of the obligations included in art. 5 and 6 of the
DMA cover several forms of structural remedies that would unlikely be
implemented as a first choice remedy under art. 7 of Regulation 1/2003.
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Consequently in some cases the DMA would allow imposing measures
which would otherwise not be possible following a finding of abuse.
Furthermore, to the extent that the behavioral and structural obligations
included in the DMA fail to achieve the objectives of the DMA, which is
ensuring the contestability of markets, this can serve as supporting evidence
for more far-reaching remedies with respect to abuses of dominance by
platforms that fall under the scope of the DMA. While such an addition to
the toolkit of the Commission would certainly be welcome, its added value
in practice should not be overstated. The impact of this synergy between
competition law remedies and the DMA will predominantly be relevant
to cases concerning cross-platform tying as the competitive concerns
associated with the other forms of abuse in this dissertation have not been
included in the DMA. Furthermore, the scope of application of the DMA
is restricted to a predefined selection of platform categories that must also
fulfill very high thresholds with respect to their absolute size and turnover.
In practice this means that the scope of cases in which the DMA could be of
assistance for the purpose of remedy design for abuses of dominance cases
under art. 102 TFEU will be quite restricted.

With these findings in mind, it can be concluded that the current framework
of EU competition law may provide the Commission to a large extent with
the tools it will need in order to design effective and proportionate remedies
in the case of online platforms. However, in order to make full use of such
tools the Commission must break free of its previous practice and attempt
to find more dynamic solutions which are better suited to deal with uncer-
tain market developments. Doing so would not only improve enforcement
in the case of platforms but will also benefit the process of remedy design
in the cases of non-platform undertakings where similar difficulties may
sometimes arise.

7.2 ANSWER TO THE MAIN RESEARCH QUESTION AND FINAL CONSIDERATIONS

The answers to the sub-questions of the research discussed above provide
the fundamental insights needed in order to provide an answer to this
dissertation’s main research question:

To what extent can the current framework of EU antitrust law, and in particular
art. 102 TFEU, account for the multisided nature of online platforms and accom-
modate an application capable of attaining a similar level of enforceability as in
non-platform market settings?

In light of the many doubts expressed over the past few years in academia
and practice about the ability of the current legal framework of EU antitrust
law (i.e. art. 101 and 102 TFEU) to apply to online platforms, it is perhaps
best that the answer to this research question starts with the positive note
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that the current framework is indeed up to this task. Doing so in practice
will by no means be an easy task, however, from a legal formalistic perspec-
tive there is no reason why this should not be possible. In essence, applying
the current framework of EU competition law and in particular art. 102
TFEU to online platforms requires incorporating the distinguishing char-
acteristics stemming from their multisided nature throughout the entire
process of application.

Incorporating such characteristics requires first and foremost extending,
or at least considering extending, the legal and economic analysis in each
step of the application process to more than one market. As multisided
online platforms compete with respect to the various customer groups
they bring on board, their respective market position, (anti-competitive)
commercial practices and, when needed, corresponding remedies should
also be assessed and designed in such a context. Adapting current practice
to such context with regard to cases addressed under art. 102 TFEU would
entail multiple adjustments. Firstly, it would mean that the outcome of the
market definition process might be that multiple relevant markets need to
be defined with respect to the concerned platform or one of the services it
facilitates. This would also entail that testing interchangeability and market
power may have to be done across multiple markets in parallel. Secondly,
when assessing potentially abusive behavior, the assessment thereof and the
(pro-and) anti-competitive effects it may produce requires looking at such
effects across more than one market. Thirdly, in the event that infringements
are indeed established, the corresponding remedies should be designed in
so as to also apply, if needed, across multiple markets.

When implementing such adjustments, additional, more specific, character-
istics will need to be incorporated in the corresponding steps of the applica-
tion process. The most important ones in this regard would be: the (indirect)
network effects displayed by concerned platforms’ customer groups, the
homing patters of the concerned platforms’ customer groups and the use
of a skewed pricing structure. These characteristics, which are inherent to
online platforms, will significantly impact the legal and economic assess-
ment at each step of the application process.

In the context of the market definition the (indirect) network effects and the
homing patterns displayed by concerned platforms’ customer groups will
determine to a great extent the number of markets that need to be defined
for the concerned platform or one of the services it facilitated. In the context
of the assessment of non-price related abuses such as tying and bundling
practices these characteristics will determine the anti-competitive potential
and scope of competitive harm created by such practices. Similarly, when
dealing with price-related abuses these characteristics together with the use
of skewed pricing structures will help determine anti-competitive potential
and scope of exclusionary and exploitative harm caused by the concerned
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platforms’ price settings. Finally, at the stage of remedies all three character-
istics will determine which markets the remedies should address, the nature
of the harm that needs to be halted and restored and the manner in which
the concerned platform should amend its abusive commercial practices in
order to be in compliance with the law.

Incorporating all of these platform characteristics in the application process
of art. 102 TFEU will undoubtedly be challenging, however, it will mostly
concern adjusting the (economic) tools used by the Commission (or NCAs)
in order to discharge their burden of proof with regard to each of the legal
steps in the application process. In the case of the market definition, it is
not the requirement to undertake this process as such which constitutes
the main challenge in the case of platforms but rather the manner in the
process is approached, how substitutability is assessed and how the SSNIP
test cannot work in zero-price settings. Similarly, in the case of tying and
bundling abuses, the legal test developed by the CJEU is not in itself
problematic. Instead, it is the ability to ensure an accurate identification
of practices which resemble tying and the multi-market assessment of
foreclosure effects, which is required for establishing an infringement, that
constitute the main enforcement hurdles. In the case of price-related abuses
the situation is similar, it is mainly the manner in which the price analyses
are performed, the price benchmarks selected and the multi-market analysis
of foreclosure which require caution.

To a great extent this is also visible at the phase of remedies, where the
main difficulty related to the multisided nature of platforms is designing
measures that are capable of tackling anti-competitive effects across
multiple markets simultaneously. Admittedly, however, in this latter case it
can also be argued to some extent that the legal requirements and bound-
aries imposed on remedy design choices may be amplified in the case of
online platforms. This is most noticeable in the case of interim measures
that require proof of irreparable harm to competition, which is far more
difficult to prove in dynamic market conditions as those often associated
with online platforms. Nevertheless, this difficulty also partly stems from
the lack of (economic) tools suitable for assessing market tipping which
would otherwise fulfill this legal requirement, as it would represent the
equivalent of irreparable competitive harm in the context of platform
markets. Similarly, when it comes to the justification possibilities under art.
101 and 102 TFEU it can be argued that the Commission’s guidelines and
the CJEU’s interpretation of these modalities make them less feasible in
the context of platforms. However, this difficulty may at times be resolved
by the manner in which the relevant market is defined as well as by the
manner in which such efficiencies are presented and explained by the
concerned parties.
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In this regard it can therefore be concluded that the current framework of
EU antitrust law and in particular art. 102 TFEU is to a great extent capable
of accommodating the distinguishing characteristics of online platforms in
a manner that would attain similar outcomes as in non-platform market
settings. Making use of this capability depends, however, to a great extent
on the willingness of the Commission (or NCA) to incorporate such charac-
teristics in the (economic) tools and methods used to discharge its burden
of proof in such cases. These adjustments will therefore mostly form part of
the complex economic assessment the Commission is expected to perform
in most competition cases. This in turn means that adapting the current
framework to the reality of online platforms will for the most part not
require additional regulatory intervention or the revision of previous case
law by the EU Courts. Accordingly, despite the substantive complexities
associated with accommodating the multisided nature of online platforms
in the current frame of EU competition law, the adjustments required for
this purpose will entail relatively few formal legal hurdles. In this respect
the recent proposal of the DMA will do relatively little to alleviate the chal-
lenges faced in the context of competition policy as its framework provides
little guidance on how the deal with the multisided character of online
platforms.

Instead, the DMA offers a way around some of the challenges experienced
in the context of competition policy. The most evident examples in this
regard are the avoidance of the market definition process and its replace-
ment with predefined volume thresholds, and the ex-ante prohibition of
various cross platform tying modalities. This approach may to some extent
increase the feasibility of enforcement in the short term. However, the
restricted scope of the DMA will limit its relevance in practice. Furthermore,
to the extent the parties covered by it will contest the obligations imposed
on them by the DMA the Commission and EU Courts will inevitably have to
deal with the multisided character of the concerned online platforms in the
context of such procedures. While the context of such cases may be slightly
different, the legal and economic assessment required will inevitably entail
looking into the state of competition in platform markets and the commer-
cial reality of the online platforms active in them. Therefore many of the
challenges faced in the context of competition policy will require resolving
even in the presence of specific regulatory frameworks such as the DMA.
What remains to be seen is whether these challenges will be tackled with
the aim of resolving them or whether the Commission (or NCAs) will seek
additional manners in order to avoid them all together.
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Executive Summary

This dissertation assesses the various challenges involved in the application
of the current framework of EU antirust law, and in particular art. 102 TFEU
to online platforms. The dissertation is based on the combined research
that resulted in the publication of six separate articles and a supplementary
chapter. Looking into various topics and considering different angles this
dissertation addressed the following main research question: ‘To what extent
can the current framework of EU antitrust law, and in particular art. 102 TFEU,
account for the multisided nature of online platforms and accommodate an applica-
tion capable of attaining a similar level of enforceability as in non-platform market
settings?’.

An inquiry into the economic, commercial and technological characteristics
of online platforms reveals that that the application of the current frame-
work of EU antitrust law to such actors will give rise to multiple challenges.
Many of those challenges relate to the multisided nature of such players.
The multisided nature of online platforms entails that they cater their
services to two or more separate customer groups, meaning they operate
on multiple separate yet related markets simultaneously. When brought
within the ambit of EU antitrust law, these circumstances would mean that
the scope of the legal analysis under such framework might also have to be
adjusted correspondingly. Accordingly, generally speaking, when assessing
the potential anti-competitive effects as well as the efficiencies generated
by the practices of the concerned platform(s) in each case, such assessment
may have to extend to more than one market at a time. In turn, this may
mean that certain cases will require delineating multiple separate yet related
relevant markets. Furthermore, where infringements of EU antitrust law
are indeed identified, designing effective remedies might equally require
measures that extent across multiple markets simultaneously.

In practice, adjusting the application process if EU antitrust law to the
multisided nature of online platforms will entail taking into account several
core settings that are inherent to this nature. Generally speaking, the most
important of such settings will be the network effects at play, the homing
patterns of the platform customer groups (single or multi-homing) and the
skewed pricing structures of platforms.

Taking into account the network effects and homing patterns of platform
customers in each case will have a significant impact on the outcomes of
all stages of the application of the current EU antitrust law framework.
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When defining the relevant market, the presence and intensity of (indirect)
network effects and the presence of multi-or single homing patterns by the
platform customers will determine to a great extent the number of markets
that should be defined as well as their respective scope. The skewed pricing
structures in such cases will also determine whether the SSNIP test needs
to be replaced by a non-price centered test if such structures include zero
priced offers with respect to certain platform customer groups.

When assessing the anti-competitive effects of the commercial practices
of the platform(s) under investigation, the network effects and homing
patterns will determine likelihood and scope of harm that can be expected
to arise from its actions. Accordingly, when dealing with potentially anti-
competitive behavior such an extended assessment may determine whether
such practices are legitimate, or otherwise an abuse of dominance under
art. 102 TFEU or a restriction of competition under art. 101 TFEU. When
designing remedies, taking account of the network effects at play and the
homing patterns of platform customers will determine the intrusiveness of
the envisaged measure as well as the number of markets that need to be
covered by it.

In cases where the investigated behavior of the concerned platforms
involves their pricing practices, taking into account the inherent use of
skewed pricing structures by platforms will be essential for assessing
the permissiveness of their practices. This aspect, taken together with
the network effects and the homing patterns of platform customers, will
contribute greatly towards establishing whether certain pricing practices
concern prohibited exclusionary or exploitative practices when imple-
mented by dominant platforms. The manner in which such skewness needs
to be accounted for in each case will depend on the type of infringement
that is considered and its corresponding theory of harm. Where abusive
practices are indeed identified, this same composition of settings will also
provide guidance on how the pricing strategies of the concerned platform(s)
ought to be adjusted so as to comply with EU antitrust law while being
mindful of the commercial and economic constraints of platform pricing
structures.

Finally, throughout the entire application process, is it imperative that
the technical aspects of platforms are crystalized and translated into the
specific context of EU antitrust law based on their working in practice.
Such technical aspects are often given little attention, however their inclu-
sion in the legal and economic analysis will have significant implications
for the entire application process. For example, the outcome of the market
definition process for online platforms will often depend on the technical
characteristics of these actors, which will significantly determine the degree
of interchangeability between platform undertakings that are thought to be
(potential) competitors.
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Furthermore, establishing whether certain practices constitute an abuse of
dominance or a restriction of competition will often depend on whether
their technical manifestation is adequately identified and understood. This
is particularly important in the process of expansion that all platforms go
through at a given point in time as such process will inevitably entail some
form of cross market leveraging. In such cases anti-competitive leveraging
actions such as tying and bundling strategies can easily become obscure
when these are technically implemented. This can occur for example
through cross platform sign-in obligations (i.e. using platform A requires
signing in with an account of platform B) or the unsolicited creation of
cross platform profiles (creating an account for platform A automatically
creates one for platform B as well), which are often used in practice and are
rarely viewed with suspicion. Similarly, with the rise of price monitoring
and setting software, understanding the workings of such software together
with the manner and context in which it is applied could determine whether
the use of such software can be seen as a form of concerted practices or a
legitimate practice. Of course, given the logical link between infringements
of EU antitrust law and their corresponding remedies, the technical of
online platforms will also need to be taken into account when designing
remedies. Failing to do so would risk coming up with disproportionate
remedies that require technically unfeasible adjustments or otherwise
ineffective remedies that may be circumvented or minimized. Therefore,
correctly contextualizing the technical architectures and functionalities of
online platforms will be indispensable for applying the current EU antitrust
law framework to their practices.

Based on the research presented in this dissertation, it is submitted that
accommodating all these platform related considerations in the current
framework of EU antitrust law is overall possible but requires supple-
mentary efforts in order to be workable. Often such efforts will simply
concern additional guidance for existing practice. For example, under
the existing framework there is nothing truly preventing the definition
of multiple relevant markets in a given case, however, what remains to
be developed is a guiding methodology for deciding when and how this
should be done. Similarly, there are no legal hurdles that would exclude
the possibility of converting the SSNIP test to non-price test carrying the
same logic, however, doing so requires also introducing a corresponding
procedural framework that determines how such test should be constructed
and applied. The assessment of anti-competitive behavior across markets
is also certainly possible, and at times even required within the current
framework, however, the manner in which such effects should be assessed
needs to be established.

In other instances accommodating the current framework to online plat-
forms may require the adjustment of certain existing legal tests for infringe-
ments. Although such adjustments may appear more significant they do not
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require substantively deviating from existing practice but rather translating
such practice to the setting of multisided markets. Accordingly, the respec-
tive frameworks can remain intact, however, their mode of application may
have to be redefined. In this respect the matter of remedy design entails
perhaps the most evident example.

Creating remedies capable of dealing with the fast paced and unpredict-
able market dynamics of online platforms, will require using the current
framework of Regulation 1/2003 more creatively than before. Such creative
use would entail a strategic combination of interim measures and final
(behavioral or structural remedies) or the introduction of flexible remedies
consisting of multiple measures that are triggered based on market devel-
opments. Despite being unconventional, these options are feasible within
the existing legal framework of Regulation 1/2003 and are imperative for
the effective application of EU antitrust to online platforms. Such solutions
could prevent network effects, which are inherent to online platforms, from
amplifying the competitive harm produced by such actors. In extreme
circumstances these may even help prevent markets from tipping or alle-
viate some of the competitive harm in case of markets that have tipped.

Although the commercial behavior of online platforms is increasingly being
covered by newly developed regulatory frameworks, it is noted that such
developments are not likely to make the need for adjustments to the existing
framework of EU antitrust in practice less acute. This is because platform-
specific frameworks, such as the Digital Markets Act (DMA), will apply
solely to a sub-set of online platforms and address a (limited) pre-defined
scope of undesirable practices. Consequently, the majority of practices
implemented by online platforms that are capable of raising competitive
concerns will remain to be addressed under the scope of EU antitrust law.

With these insights in mind, the conclusion of my dissertation is therefore
that the current framework of EU antitrust can, to a great extent, account
for the multisided nature of online platforms and ensure its enforceability
with respect to these actors. Achieving this outcome in practice will require,
however, translating such framework as a whole, throughout all the stages
of its application, to the commercial, economic and technical settings of
online platforms. Doing so will often require revisiting the boundaries of
such framework and re-defining some of the forms of its application so as
to maintain its enforceability in an effective manner. The research covered
in this dissertation attempts to provide guidance as to how such task should
be performed. Such guidance is not intended to be exhaustive nor exclusive
but rather present various possibilities in which the current framework
could be adjusted to deal with online platforms. Alternative solutions may,
in time, also prove to be suitable provided that the core rationale of this
dissertation is followed, namely that the distinguishing multisided nature
of online platforms requires being taken into account throughout the entire
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application process of the current EU antitrust framework. Treating such
process as ‘old wine in new bottles” and perusing similar approaches as
in the case of traditional non-platform markets will undoubtedly lead to
undesired outcomes of over-or underenforcement.






