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“Theorizing crime and gender in long term perspective”

Manon van der Heijden and Ariadne Schmidt
Leiden University, the Netherlands

Abstract

This article examined in what ways gender theomtriioutes to the study of crime in the
early modern period (1500-1800). Crime historiamsenused gender concepts of social
science studies in various ways. First, the conoépgeneralization of crime contributed to a
much clearer understanding of the frequency andegbrof women'’s crime in the past.
Secondly, the issue of the gender gap in crime thedstudy of the gender ratio offered
relevant perspectives to historians. Finally, tbéam of gendered institutions has been used
by historians to explain prosecution patterns &mal treatment of women by the courts.
Conversely, historical research provides relevasights to social scientists. Historians have
shown that the gender gap in crime is not a sgtenomenon; women'’s proportion in crime
was considerably higher in the early modern petiwah in the modern area. Historical
examinations also demonstrate the importance of sibgial and economic context in
explaining variation and change in women’s crimiee high proportion of female criminality
before 1800 was due to women’s socio-economic diveonditions in towns. Finally,
historical research demonstrates that there is Iear dink between emancipation and
women'’s high involvement in crime.

Key words: gender theory, early modern, crime
Introduction

Theory about gender may not be totally absent holsely work on crime, but it certainly
plays only a minor role in general studies andbteaks on crime and criminal justice. Most
textbooks on criminology devote no more than a grash — or a chapter at the most — to
women’s crime, and their crime is usually explairmdtheir biological and psychological
natures. The reason for this disregard lies invrg small proportion of women in recorded
crime. In Europe, women currently account only fgproximately 13 per cent of all
prosecutions.It is generally assumed that women’s small coutiin to crime has remained
static over time, and as a consequence femaled#ferhave received little attention.

Due to feminist criminology, the ‘gender gap’ Ecorded crime has become a much
debated topic in studies of crime and criminal ipest Scholars have analysed the gap
between male and female crime rates; they havéestilde differences and similarities in the
patterns of offending by women and by men and haeel to find explanations for the
disparities observed. They have looked at the geddferences in law breaking and the
treatment of women and men in the judicial systeith Whe aim of developing and further
advancing a gendered theory of crime.

Similarly, gender has also not figured prominerdty the research agenda of crime
historians. However, this changed some thirty yesgs, when historians began to apply
gender as a tool for historical analysis. By themad become clear that the perception that
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crime rates were static proved to be wrong. A leerga historical approach to crime and
gender, traced back to the early modern periogaievthe discontinuity rather than continuity
in the contribution of men and women to criminaliData on early modern Europe show that
in France, England and the Netherlands in the degath and eighteenth centuries women
played a much more prominent role in crime thathintwentieth centuryThe application of
gender as a unit of analysis has revealed thategeatifferences in criminality varied over
time. Moreover, it has advanced the field of his@rcriminology.

In this contribution we will examine how the inditection of the concept of gender in
the research methodology of crime historians hastribmted to our understanding of
criminality in the early modern period. We will duate the gains as well as the limitations of
the explanatory power of gender in the understandirthe rates, patterns and prosecution of
early modern crime. Four important themes in theeaech on crime and gender will be
addressed: the generalizability of crime theorg guantification of crime and gender, the
prosecution of female crime and emancipation a®xplanation in gendered patterns of
crime.

Each section will start with a brief discussiontieé gender theories and perspectives
of criminologists and other social scientists, rftdich parallels with historical research on
early modern crime will be pointed out. The broadlen is to indicate how research on early
modern crime benefitted from a gender perspectiVe.will also try to assess what early
modernists have to offer to modern theories of gerahd crime. Evidence will be drawn
from literature and archival records collected he tontext of the on-going project ‘Crime
and gender in a comparative perspective, 1600-1900°

Generalizability of crime theory

In 1976 Smart was one of the first to critique gahessumptions about what scholars
considered typical for men’s and for women’s critrcholars developed new conceptions
about men’s crime in relation to class structuogja control, and deviance, but there seemed
to be little development in the analyses of wometrisne. As Smart pointed out, since
Lombroso, little progress had been made in expigifémale offenders, and women'’s crime
remained largely related to their assumed bioldgiod passive natufeln her work on “The
deviance of women” (1985, 2010), Heidensohn progp@sgendered sociology of crime, since
differences between men’s and women’s crime cap belunderstood when the impact of
social control on women'’s lives and on notions efidnt behaviour are taken into accolint.
A helpful term was introduced by Daly and Chesnaydl(1988), who questioned the
problem of “generalizability’: can theories on neand boy’s crimes apply to women and
girls? General theories of crime are based on men’s beinatheir socio-economic position
in society, and their experiences, and they seldwctude experiences of women or the
impact of gender on crime patterns. General thearay explain men’s crimes and behaviour
in relation to mechanisms of social control, butsash theories neglect women'’s specific
experience, they may not very useful for explainimgnen’s crime.

Most studies that do acknowledge crime differerfoetsveen men and women focus
on women’s biological nature and psychiatric chimastics, and on women'’s social and
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economic position compared to that of men. In ditlaron women, crime and the informal
economy (1997), Davies argued that a ‘rational @hgerspective” - which explains men’s
crime by looking at their reasons and consideratifiom committing crime - might also be
applied to women. According to the rational choice perspective, ntemmit economic
crimes for economic gain because of hardship aednpfoyment. However, as Davies states,
“The possibility of rationality being a female cimal's attribute has never been
systematically explored® Although most female crime is property crime, fsautarly
shoplifting, explanations for women'’s involvementgconomic crime is seldom explained by
economic hardship, their earning capacity or tlgiportunities to earn a living. In their
recommendations 'towards a gendered theory of geoféénding', sociologist Steffensmeier
and behavioural scientist Allen argue that no fatsry theoretical framework has yet been
developed for explaining gender difference in criraed they suggest that scholars should
build on an approach that is compatible with genudmrtral theories. However, a gendered
approach should include not only the study of gesdieifferences in the type and frequency
of crime, but also differences in the context @& tffending'? In response to the question of
whether criminologists need separate theories tplagx male and female offending,
Kruttschitt pointed out that "(S)ome formative espaces that are conducive to crime (e.g.,
poor parental relationships, low self-control, dglient peers, economic disadvantage) are
gender invariant but that the emotional mediatdrthese experiences and the opportunities
for offending may not be." Sophisticated distinntidike these are of course difficult to make
in historical research, but a similar call to lobkyond differences alone is voiced by
historians working on crime, as we will see below.

Historians working on women’s crime have also pminto the problem of helpful
comparisons between men’s and women’s crime. Camjostice historian Dean has
suggested that instead of emphasizing a differtmidased on specific roles of women and
men, historians should look at the variety of simiinotives that exist for both seXédean
also argues strongly for a new direction in theeagsh on women'’s criminality: one which
does not take women'’s confined position in work &ily as a starting point, but instead
considers the variety of activities and work oppoities available to women. He advocates a
more flexible notion of gender, a multi-dimensiospkectrum rather than a binary divide, in
which different male and female behaviours are esgmted “alongside a broad band of
shared, similar behaviour$®.

Indeed, from the onset of the focus on women ime&rin the 1980s, historians have
drawn attention to the differences between the esimmommitted by women and those
committed by men. Women were overrepresented inexolusively prosecuted for — such
offences as witchcraft, infanticide, scolding andrah offences. These typical 'female crimes'
received ample attention after the introductiongefider into the field of crime histoty.
Social historian Walker emphasizes that assumptbesit women and crime are often based
on our own cultural stereotypes and a lack of imfation on women’s crime in the pa8ts
women were disproportionately prosecuted for witaftc infanticide and prostitution, not
only have historians focused their studies of woret criminal justice on such crimes, they
have also labelled them as typically ‘female’. Gamsently, all other crimes are implicitly
viewed as typically ‘male’ or ‘masculine’. Withoektensive knowledge and information on
early modern crime, such distinctions remain imgiatrtin narratives on women'’s crime, but
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they have little to do with the real practices efile offenders. Walker states that, in fact, in
early modern England women participated in mosegates of crime. In addition, the
majority of the crimes committed by women were amio those committed by men. Thus,
they were far more likely to be prosecuted for ¢gtly ‘male’ crimes such as theft and assault
than they were for ‘female’ crimés.

Recent studies on early modern Holland confirm #ssumed patterns of men’s and
women’s crime do not correlate with the everydagcfices of female offenders. Also, in
Holland there were more similarities than differentetween the types of crimes of men and
women. In the cities of Holland between 1600 an@01&omen particularly participated in
property crimes such as theft and fencing and Wese well represented in burglary. The
gender gap in property theft in general in theilexity of Leiden in the seventeenth and
eighteenth centuries was remarkably small, and woaecounted for almost half of all
thefts® In some cities, like Amsterdam and Rotterdam, womere also heavily prosecuted
for respectively prostitution and adultery. Thesévities that later became decriminalized
were prosecuted as sexual crimes by the criminadt€an the early modern period, and this
doubtless contributed to the high female crime srate the seventeenth and eighteenth
centuries. It is thus important to keep in mindttichanging definitions of crime and
criminalization of certain behaviours affected @imates and may at least partly explain
fluctuations in the gender gap over time. Howevemnvould be wrong to conclude that
patterns found in Amsterdam and Rotterdam were reppaeverywheré® The share of
women prosecuted for moral offences in the smalligtrial town of Gouda, for example, was
much smallef° The very fact that large numbers were prosecuted tertain offence did not
necessarily make it a 'female crime', as histotdoek correctly emphasized. She, for
example, agitated against the characterizationnffagtion of banishment as a typical
women's crime. Kloek showed that the numbers of @oprosecuted for this offence by the
Leiden criminal court were large, but the numbefsmen prosecuted for infraction of
banishment were equally larg€haracterizing infraction of banishment as a tgpfemale
offence, as has been done by Noordam, does notayldinalytical value nor does it do
justice to the experiences of male and female oafsf® Another problem with the
characterization of a crime as a 'women's crim#ias it does not capture the experience of
most women, whether criminal or non-criminal. Irtfeidle, a crime primarily committed by
women, had a huge impact, though not numericatie Amsterdam criminal court dealt with
30 cases in the years between 1680 and #8i0that sense it was not representative for the
majority of female criminals.

Caution is therefore needed in generalizing theeegpces of female criminals. Not
only should future research take into account regieariations, attention also has to be paid
to the urban-rural divide. Most studies on earlydera criminality in Holland, and especially
those examining female criminality, limit their iecto urban areas. Consequently, far less is
known about crime patterns in rural areas. Gersftalies have shown that rural and urban
patterns of criminality diverge, with violent offees being far more dominant in the
countryside® To what extent this influenced the experiencedeafale criminals in rural
areas still needs to be further examined.

Recently, historians have begun to look at baotfergnces and similarities in their
work on crime and gender in the past, and thestetpns have resulted in new insights
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into, for example, violent female offenders. Whatking about violent crimes, it is first and
foremost important to address the definition oflemze. The definition applied by early
modern historians is often rather broad, sincesitally includes physical violence as well as
verbal violence, such as scolding. Gerd Schwerhas$f emphasized the importance of such a
broad and ‘inclusive’ scope. He argued that onlyapplying a ‘thick description’ of violent
behaviour and categorizing changes, forms andsittercan we really understand violence in
history?* Other historians — like criminal justice histori&pierenburg — prefer a narrower
definition and focus on serious violence, leavirgghal violence asid@. Definitions may
differ according to the aim of the examination.idtthus highly important to give clear
definitions of the sub-types of violent crimes, woly for the sake of comparability but also
as different types of violence were prosecutedubcjal institutions at different levels, as we
will see.

As most crime historians assumed that women wetevinbent, scholars largely
neglected women'’s role in assaults. In his artitlew violent are women?” Spierenburg
found that between 1650 and 1750, the Amsterdamnt ooly prosecuted a small number of
women for violence and a fair number of them werarged with trivial acts. As the low
figures for female violence in Amsterdam are irelinith the findings of other researchers,
historians generally assume that women were nbiteig? Yet the picture appeared to be
more complicated than this. Indeed, Walker's woHovs that in seventeenth-century
Cheshire there was little difference in the actomathods of fighting used by men and
women?’

More recently, historian and social scientist Warcame to similar conclusions in her
examinations of violence in Portsmouth in the sesemth and eighteenth centuries. In
Portsmouth, women accounted for just over 31 pat o€ all recorded assaults, and there
were very few differences between the fighting etybf men and woméf..For Scotland
between 1750 and 1815, Kilday also concluded teatafe violence that came before the
Scottish Justiciary court was more aggressive anthbthan historians commonly assuffie.
For Holland, Spierenburg’s selection of sourcesrset® have hindered a clear understanding
of women's violence. Van der Heijden’s researctihenDutch lower courts, the institutions
that dealt with street fights and quarrels, rewg#hat the share of women was much larger. In
Rotterdam in the eighteenth century, women accouftteup to 30 per cent of the fighters
who were prosecuted by the correctional c8Ugtlearly, women's violent behaviour remains
invisible in the early modern higher criminal cqourtit becomes more apparent in the records
of the lower courts which particularly handled figiy and aggression within
neighbourhoods.

The gender gap: a quantitative approach to criminaty

The problem of gender ratio is a second issueishaften raised by feminist criminologists as
well as crime historians. This problem of genddiorand the generalizability of crime are
inextricably connected as a focus on gender inrtee®f crime was too often set aside as
unimportant, as there were "so few women crimit#lisThe issue fuelled the debate on
quantitative research and gender: to what extemt bath be combined? Although
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criminologists often adopt a quantitative appro&mhthe study of crime, since the 1970s
social scientists have also criticized the use wdngjtative analysis. The feminist critique
against quantitative methods was fierce. Opporemgsed that crime and gender can only be
understood within a specific social, cultural anidtdrical context and by using thick
description analyses. Scholars such as Cook andwamuggested in the 1980s that
quantitative data and counting crimes would inatkdone’s findings and prevent scholars
from truly understanding who, why and how crimedsnmitted®?

In their introduction to a special issue on Gen@ime and Criminal Justice in 1993,
sociologists Kruttschnitt and Gartner challenged tiiew that quantitative research might
have little to offer to scholars in the field ofime and gender. They argue that scholars
should not rely strictly on one methodology in theisearch, but rather choose to combine
quantitative and qualitative approaches. The fimt reveal general patterns and provide
evidence for explanations, while the latter mettsoihdispensable in order to understand “the
complex and diverse pathways that lead to femdénding and victimization®: Kruttschnitt
and Gartner mention several examples to show thee vaf combining ‘objectivity and
abstraction’ with ‘subjective’ and concrete souncaterial on women'’s crimes and lives. The
debate on quantitative research methods in therlography of crime partly developed along
similar lines and shows some very interesting pelsalas we will see.

Like criminology, the work of historians of crimmo, was dominated by quantitative
research methods for a long time. The 1970s arlg #880s saw a large number of studies
on different regions in Europe presenting statidtitata in an attempt to explain the long-term
trends in criminality. The works were true breaktighs and, with their choice of variables
examined to understand crime rates (i.e. in rafatio the prices of grain, the level of
urbanization and industrialization), they were digghly innovative. However, no attention
was paid to gender differences.

Feminist historians critiqued the quantitative ezsh methods that were so commonly
applied by crime historians. Quantification of ceinshowed that women often formed a
minority among the offenders and it was argued thdbcus on statistics thus led to the
marginalization of women and female activity inlganodern crime. As Garthine Walker so
tellingly warned: “What tends to happen is that veormare counted, and being a minority of
offenders, are subsequentljiscounted as unimportant* She remarked immediately
afterwards that this was partly the result of types of sources chosen for quantification and
thus that the marginalization was rather the resfuétn underestimation, which resulted in a
wrongful interpretation of the role of women inrog. Gender historians especially called for
the application of other methodologies and thegrggon of quantitative and qualitative
approaches for the proper understanding of genéfeerehces in crimé® The feminist
critique on the gender-blind use of a statistiggdraach has without doubt, and beside other
critiques, contributed to a critical re-evaluatioh the application of quantitative research
methods in the history of crime.

One of the first problems of early modern histasiawith quantitative research
methods is that it is much harder to obtain dash #ine statistically significant. Scholars tend
to look at recorded crime or they use statistiGghdo reveal the number and proportion of
women’s crimes, but such figures bring to lightyoal fraction of women’s participation in
crime. This relates first and foremost to the vikelbwn and general problem of the 'dark
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number' that all criminologists and crime histosi@ncounter. Scholars working on crime are
well aware of the fact that there was always annomin share of criminality that was not
registered and therefore remained outside theialfitatistics. Social scientists can solve this
problem by using other sources, such as intervavasself-reporting of female offenders, but
historians have a much more limited variety of searavailable to them. Early modernists
seemed to be double handicapped in this respecta A&snsequence of a far less well
developed police system, the share of crime thaameed undetected and unregistered was
much higher in the seventeenth and eighteenth Gestthan in modern times. The issue of
the ‘dark number’ is an even larger problem forlyearodernists, because they have to deal
with information that is more scattered. Data usubhve to be collected from incomplete
registrations that come from much less professipedl administrations. A significant
example is that crime in the early modern period wéten dealt with through financial
agreements or fines that are only recorded in theirdstration of the public prosecutor - if
they left traces at all. Personal relations andiepeaces played an important role in the choice
for judicial procedures, which obviously led to hiig biased outcomes in terms of social class
and gender.

As there is no easy solution for early modern hiats to deal with the problem of the
‘dark number’ in crime, creativity is needed. Whienerpreting the figures, it is highly
important to take into account the historical caht@ which crimes are committed. First,
reflection upon the preparedness to indict crimeessential. It is likely that both the
seriousness of the offences as well as the siteeafommunity were relevant here. Secondly,
the size of the police force should be taken icmant as a factor of influence on the volume
of hidden crime. The context and different typescdfmes might also have affected the
impact of gender on the volume of the ‘dark numbde prosecution of prostitution
constitutes an excellent example in this respect.

The first point to consider is that moral norms evan important factor in crime rates.
Prostitution was often regarded as a transgresfidime social norms, but it was not always
criminalized, neither in all instances, nor inlaltations. In early modern Holland, all forms
of extramarital sexuality were illegal and, as @idal consequence, prostitution was
prosecuted® Secondly, even when prostitution was criminalizét: prosecution was not
always consistent. The lack of prostitution-relateses, for example, does not imply that
prostitution did not take place. Lotte van de Pa$ lshown how the prosecution policy of
Amsterdam magistrates fluctuated throughout theerseenth and eighteenth centuries,
depending on such factors as the nuisance prastitcaused in the neighbourhoddThe
clientele of prostitutes were rarely brought beftite court. Visiting prostitutes was illegal
and was also considered as a criminal offence, dm&t that was often settled through
composition. Such financial settlements agreed umith the bailiff to escape further
prosecution were especially popular in cases obhuaffences®

A final consideration in the visibility or invisiliy of crime is, again, the fact that the
early modern judicial landscape was characterizgdiegal pluralism. Not all criminal
offences were dealt with by the criminal courtstthee most often studied by early modern
historians. There were various courts through wisicbial control was exercised and there
were various legal instruments to solve disputexh formal and informal. The gender
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balance among the defendants in these variousiqlidistitutions varied at different levels,
as we will demonstrate below.

As signalled by Walker, quantification may leadtlhe marginalization of women as
criminals and to underestimation of their crimirzadtivities. Also, their role in the legal
process is related to the sources that historidno®se to use. Historians often focus on
felonies and study the ‘'formal indictments' in Eamgl or the records of the criminal courts in
Holland. These courts dealt mainly with felonid® tost serious offencésConsequently,
looking at criminal courts may hinder our undergfag of women and crime. On the other
hand, the broad variety of courts and proceduresofiict regulation in early modern Europe
may give a more exact picture of women’s large imement in various types of crime.
Various recent studies indicate that the proportbrwomen involved in crime was much
higher than is often assumed. Thus, historiansbeaseen to have methods and sources at
hand that might improve our understanding of wommerrime in ways that current social
science research may not. The ways in which peagdel the various forms of justice and
semi-legal procedures had an influence on the numibeé proportion of cases of male and
female criminal behaviour. The share of women mtipes of crimes handled by the lower
courts or less formal methods of dispute regulatvene often much higher than their share in
the crime dealt with by the higher courts, suckthasLondon Old Bailey, which handled more
serious crime&’

The under-representation of women in serious cge@ms to have been a constant in
time and placeKing showed that women were better represented gstdhose imprisoned
for non-felonied', Jones observed for late Medieval Kent that wonfeatured more
prominently in lesser courts and were much morélesin church court8? and Karla has
shown that at the end of the sixteenth to the esrlienteenth century 7% per cent of women
were tried at the assizes, 20% at the quarteraesaind 73% at local couftsFrank showed
for Imperial Russia 1834-1913 that “the lower wevmaown the jurisdictional ladder, the
larger was the proportion of wome!".Variations in the proportion of women among
offenders are not only determined by the 'sericssraf the crime. As shown above, women'’s
violent behaviour remains invisible in the early dem higher criminal court records of
Holland, but becomes apparent in the records ofawer courts which particularly handled
fights and aggression within neighbourhoods. Redean these lower urban courts revealed
that the proportion of women in assault cases wgiseh than is often assumed. Usually, less
than one out of ten perpetrators tried for violeffences before the criminal court were
female. We already saw that in eighteenth-centwtfdRdam the share of women among the
fighters prosecuted by the correctional court wastmlarge®® In Amsterdam, similarly, the
share of women involved in violent offences registiein the bailiff's account that recorded
the offences of suspects who remained at largeadstf being imprisoned awaiting trial was
higher than the share of women in violent crimesd there brought before the (full) criminal
court?®

That a critical approach to the figures as theyeapgrom early modern records is
mandatory is a commonplace. But historians who hesegl gender as an analytical category
have been able to identify the pitfalls inherenuging quantitative research methods in an
attempt to assess the role of women in early modeime. When combined with an
awareness of the gender biases and the abilitydinl ahe pitfalls, the quantitative approach

Published in: Elise M. Dermineur, Asa Karlsson Sjégren and Virginia Langum, Revisiting Gender
in European History 1400-1800 (Routledge: New York/London, 2018).



can be highly valuable and has already led to itambrnew insights. Counting women'’s
share systematically does undisputedly show thatpttoportion of female offenders was
much higher in the early modern period (1500-180@hereas criminal statistics reveal that
in the present day women comprised about 10-1%@er of all indicted criminal offenders,
in early modern Europe women usually accounteclfmut 20 per cent of all indicted crime.
In eighteenth-century London, women made up a aunbat proportion - and at times even
45% - of all offenders tried for felonies beforee t®ld Bailey courf’ Research on Dutch
towns revealed that at times women accounted fotoulpalf of all indicted crimé® Such
historical studies show that women's involvementrime has not always been marginal, but
varies across time and space. While criminologistserally assumed that women always and
everywhere commit fewer crimes than men, historjaoisted at changes over time. Their
quantitative efforts had led to a fundamental angartant new insight, namely that in Europe
female crime rates were much higher before ca. 1B@@ence from the early modern period
not only questions the biological explanations, tkalso challenges the traditional
representation of women as more law-abiding them.fhén addition, it opens up new
questions and makes clear that we should looktfereexplanations for gendered patterns of
crime. But before we delve into this issue, we Miilt discuss how gender affected the
prosecution of crime.

Crime or prosecution?

Sociologist Pollak argued in 1950 that crime staiswere seriously distorted by gender
perceptions that influenced the prosecution of femaame. He argued that women were just
as criminal as men but that women were convicted @&ften and judged less harshly due to
the preconceptions about women and female behawidhe male-dominated judicial sytem.
Besides the idea that women were beter able toeabrtheir crimes, 'male chivalry' in the
justice system also played an important role, Roldaimed. Officers of law were
predominantly male and less inclined to arrest womued prosecute women or to find them
guilty.®® Pollak pointed to the influence of gender sterpesyin prosecution. This idea was
followed up on by criminologists, including feminisriminologists, and crime historians.
Interestingly, though, their conclusions on theatiehship between gendered notions and
prosecution and the way in which gender functioriedjudicial systems differered
fundamentally and Pollak received fierce critigellak’'s opponents emphasized that gender
norms and stereotyping disadvantaged worten.

In line with the further development of the coricepgender and theorizing in social
science, the use of the concept of gender in chisry, particularly in the early modern
period, became broadened. The development of thiseps can be followed along the lines
as described by Acker, 'from sex roles to gendergtitutions'. The early usage of gender as a
synonym for 'sex' or 'womel&d to attention being aid to the role of womeroffending in
the past. The application of gender as an analytategory and the addition of gender as a
variable in the models of investigation was funeéibin documenting gender differences in
the experiences of criminal women and men, andoinep relations? To understandhow
gender differences are produced and reproduced,needs to look at the processes that
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created sex segregation and institutions that slg@peler relations. It requires, as Acker
argued, attention for ‘gendered institutions’ whreffiers to gender "present in the processes,
practices, images and ideologies, and distributmngower in the various sectors of social
life".>3

Krutschitt and Gartner remarked that this fiele:de further theoretical development,
because “studying women and crime is in large freetstudy of social control by various
institutions.™ As a first step in this direction, they refer teffenmeier who examined arrest
rates between 1960-1990, and concluded that a fmecwesonomic and occupational roles of
women affecting female-to-male criminality ignomther ways in which gender and gender
relations structure social lif8.More recently, Heidensohn and Silvestri concluthed within
criminal theory work still needs to be done "inat@n to the need to recognize the state (and
the criminal justice system) as a gendered ingiittif®

Historians also acknowledge that gender playedeathooughout the whole process of
criminal justice. It follows that the impact of jsdictional changes on fluctuations in crime
rates and crime patterns should be accounted foimfportant contribution was provided by
Zedner. She showed that the proportion of indigtechen began to decline in the second half
of the nineteenth century (when the percentagdrteth 27 to 19%)%’ Zedner argued that the
traditional legal discourse on women gradually tekiftowards a medical discourse, along
with the growth of biological explanations for cemVictorian notions of femininity and the
increasing conceptualization of women as the wead®x, made them "particularly
susceptible to a process of medicalizati$hit.was the intervention of psychiatry, as Zedner
argued, that tended to decriminalize female deyiaWdomen's criminal behaviour was
increasingly explained by a tendency to madnestead of a "deliberate contravention of
social norms or laws" rather "as the manifestaibimnate pathology", or, in short, women
were reassessed from 'bad' to 'miad®he concluded that women's crimes in earlier times
"appear to have been determined more by their sooimmic situation than by any innate
sex differences". We will come back to this Iater.

Wiener similarly attributed the changed statisteschanges in notions of gender in
the nineteenth century. He believed that the nedaghare of women decreased due to a steep
increase in the prosecution rates for men causecthagging codes for male behaviour and
the Victorian reconstruction of manhood. His foeuss on changes in the conceptualization
of masculinity. Traditionally there had been aneptance of a high degree of physical
violence in the behaviour of mal&sThe “readiness to resort to violence" had longnhate
the "heart of manhood" but this altered under tfilaénce of changing notions of civilization
that in the case of men focused on their aggresshich had to be restrainé8The use of
violence thus became increasingly stigmatized aimdimalized, which had repercussions for
prosecution rates. Changes in the gender gap shaultlis view be attributed to the
"criminalization of men'®®

The specific gendered notions of deviancy onlyapetp play a role at the end of the
nineteenth century and obviously did not affeclyearodern prosecution policies. Zedner's
and Wiener's findings nevertheless underline that have to be aware that underlying
dimensions of gender could be of influence onpidxeeption and theprosecution of male and
female crime. Zedner argued that the behaviouriofical women was perceived as deviant
in two ways: women not only broke the law, but thelgo acted against the norms of
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femininity.®* It was Peter King who linked Zedner’s interpratatio that of the concept of
‘double jeopardy' and ‘double devian&yHeidensohn used this concept to contest Pollak’s
idea of 'male chivalry' determining responses todle crime - a view that became accepted
in much conventional criminolody. Both believed that gender notions in criminal ijest
systems had an impact on the prosecution of woBethwhereas according Pollak’s chivalry
thesis the judicial system protected women, wheth tb the under-reporting of women in
crime and to milder punishments, Heidensohn, bytresty argued that women were treated
more harshly due to sex discrimination by the amahijustice system. Female defendants
broke the law, but they also acted against the mwor@amental norms that governed sex-role
behaviour’

This way of conceptualizing gender - the intergtien of judicial systems as gendered
sites - certainly found its way into the historiaghy, and has been fruitfully implemented by
historians. In 1999, Arnot and Usborne wrote: &ltnow generally accepted that in the past
European legal systems treated women and men efiffgrand that women and men were
likely to use the law in different way& The outcome of the criminal processes in the past
can only be interpreted against the backdrop ofsng that criminal justice systems were
controlled by men and dominated by men.

King elaborated upon this issue in his contributiorthe volume edited by Arnot and
Usborne by examining how gender affected the ougcofrials in late eighteenth- and early
nineteenth-century England. King calls for reapgabof Zedner’s conclusion that the judicial
response to male offenders who were perceivednagrsi was different from that to females.
He does not agree with her suggestion, though thimted to harsher judgements of women.
On the contrary, according to King women were #dawith more leniency. He repudiated
the idea that 'instinctive chivalry' lay at the isasf this more lenient treatment of women by
the court, but believed that it was a combinatibrpaternalism, protectionism, practicality
and prejudice were of influence on the verdictsfomen®®

The issue of gender-based leniency became a mibetiedktopic in the historiography
on early crimé? Besides King, other historians also suggested éaaly modern courts
treated women less harshly. Shoemaker showed thatew were less often prosecuted by
indictments than men in seventeenth- and eightessmitury London and Middlesex, but
concluded that sources for these gender differemcescomplex. It is difficult to assess
whether women committed less serious crime, or hdrethey were less oftesccused of
committing serious crimes but that female crime wasight to be a less serious crime than
male crime’! Feeley and Aviram showed that leniency could étitai choice for a type of
punishment, pointing to the fact that for womenpowal punishments decreased in favour of
disciplinary punishments like confinement in workkes'? Spierenburg similarly has shown
that Amsterdam judges applied somewhat milder fpumménts to women who committed
some categories of crime, like swindling and noafidjed theft. In such cases women were -
at times - whipped less often compared to fidhthis is so because the judicial system on
the continent was different, or because norms vdferent, remains to be seen. Kilday
showed for Scotland that there was no systemdfiereice in the penal treatment of women
compared to men and thus that gendered leniency'maaso readily practised" in the north
as it was in early modern BritalAWhat has come out of the research on Englandgthds
that the examination of possible lenience towardsnen needs to be carried out with the
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utmost care as various factors as well as decisansarious levels could have led to
differential treatment.

Walker and Palk, for example, have shown how geptisred an essential role in the
various the stages of the criminal justice systéfalker emphasizes that, when addressing
the issue of leniency, it is important to compake With like instead of looking at aggregates
and that historians should pay careful attentiotht® contexts of particular crinfe.Palk’s
findings confirm the importance of looking at diféet categories of crim@.But leniency
also had a different impact in different stagestiod prosecution process. For example,
overall, women were less likely to be hanged, mateoconvicted they had a larger chance to
be hanged than méAMorgan and Rushton conclude that "If there wasiltue of official
chivalry towards the female criminal, it had itsiiations in north-east Englané"

A careful scrutiny is needed of why women were éwelly treated more mildly.
Gender could interact with other factors, or otfeetors might have more impact, or gender
could have operated in unexpected ways. Age, famgke, often appeared to be a more
important reason for a lenient decision than gefitlemtil the age of ten, children did not
appear as defendants in Dutch criminal law. Butdas not uncommon to find ten to twelve-
year-olds tried by the criminal courts. Even thoubky only legally reached the age of
majority between 21 and 25 years, they were regaadeadults between 17 and 18, as Florike
Egmond has shown. Until that age, themuld be sentenced with similar punishments as
adults. Courts treated them as “neither complatelye or inculpable nor as responsible and
fully liable — but with circumspection and attemtito specific circumstances, and above all
with concern for individual difference€® And in the considerations of the specific
circumstances, youth certainly played a role a$ agpossibly - though not always - leading
to the imposition of a lighter senterfte.

The impact of the various factors fluctuated overetand thus must be historized.
Age has become an ever more important factor irptbsecution policy and the severity of
punishments over the course of time. The impaamafther factor — that of marital status -
that sometimes led to more lenient treatment disapgu. Historians have pointed to the
impact of the legal status of married women inghesecution and judicial decision in early
modern times. A married woman, &sne covert, acted as one with her husband and was
assumed to lack accountability as her legal right$ obligations were subsumed by those of
her husband upon marriage. Husbands were not ‘aticely held accountable’ for their
wives’ criminal actions nor were wives “routinelysdharged on the grounds that they had
acted in accordance with their husbands comm&n@ut some women benefitted from
coverture and some escaped further prosecutioned¥er, the awareness that their legal
leeway was limited may also have influenced theisilmes of magistrates and possibly
mitigated some of the harshness with which theaddevere condemned. The married status
of women, however, in some cases might very weleHzeen different from what was often
thought. Conviction rates for theft, for examplegrev lower for wives than for unmarried
women in seventeenth-century England. Garthine ¥dilas shown that it was not so much
the supposed lack of accountability of married wopimit rather the acknowledgement of the
responsibilities of the mistresses of the housett@tlaccording to Walker led to the practice
in which wives were more often pardorféddere, it was the consideration of the importance
of their economic roles rather than their lega¢iidrity that was decisive.
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This typical legal status - that in England hads le$fect in practice than is often
assumed - was non-existent in the Netherlands. Wpmbkether married or not, were fully
accountable for their criminal offences. To whateex women were treated more leniently in
practice has not been examined fully. On some dmtsithe penalties women received were
less harsh, as we have seen. But research on ticl BPourts does not give evidence for the
assumption that women were systematically treatecemildly than mefi* The absence of
leniency would fit the pattern of the much highemgle crime rates in Dutch cities. The
gendered prosecution of offences could also wodkrest) women. The flip side of leniency in
the early modern prosecution of crime was the doudlandards that were applied.
Discrimination against women in either in the legafms or in the legal practices influenced
the outcomes of the prosecution process. A prorhiearly modern example is the way in
which authorities dealt with moral behaviour. Th@gecution of sexual offences changed
over time. During the sixteenth and seventeentlucis, authorities in Protestant as well as
Catholic countries increased control over the sekehaviour of women and men but this
especially led to more sustained prosecutions ahemwin moral offences, such as adultery,
fornication and prostitutiof® Women who had committed adultery - considered and
prosecuted as a serious criminal offence - werergdly punished more harshly than nfén.

Similarly, in Holland, prostitution was forbiddeas we have seen above. Prostitutes
were prosecuted, but their male clients usuallyewest and could get away with a financial
agreement’ A disadvantage for women was, of course, thatr thlldgal extramarital
intercourse became impossible to conceal if itlteduin a pregnancy. 'Pleading the belly'
could lead to a milder treatment as pregnant wowee spared corporal punishment, though
this certainly should not be equalled with leniertowards women, as Walker correctly
remarked®® We should be careful not to attribute prosecutimslicies to ideological
considerations too easily. Diane Wright workingearly modern female criminals in another
cultural context, that of early modern Japan, shibthat the increase of convicted women in
government records from the late eighteenth century did not simply result from an
ideological bias of authorities that tried to regtwomen to the 'female sphere'. Also, the bare
fact that more women were engaged in criminal bieiaylayed a rol&

A whole range of explanations for the possible geras in prosecution came across
in the historiography: the reluctance to proseowtemen or the tendency to treat them
differently may be rooted in the idea that womerreniegally less responsible for their
actions, that the actions of women were seen wisltrivomen were less of a threat to the
public order, and they were more vulnerable andlegeupport rather than punishment, as
Palk summarize® Gender-based leniency - or discrimination - wasammstant but varied
according to different types of crimes, in differstages of decision-making and for different
categories of women. When discussing the influesfcgender on prosecution policies, it is
vital to have an awareness of this historical e’ Yet, the long-term changes from high
to low female crime rates cannot be explained bgnging attitudes only but are also
attributable to actual living conditions.

Emancipation as an explanatory factor
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Biological explanations for sex differences in dnality persisted for a long time. In the
1960s and 1970s, however, social explanations dgiopularity. Particularly influential in
this respect were the works by Sim&#men and Crime and Adler’'sSistersin Crime, both
published in 1975. Both argued that social circams¢s caused gender differences in crime.
Adler's theory, which has become known as the difi@n thesis, was that women's
participation in crime was related to their pubiites. She predicted that female crime rates
would rise as a result of the success of the wosndibberation movement. Increased
participation of women in public and economic lifeould also give women more
opportunities to commit crimes, and both the fregpyeas well as the type of criminality
would become more similar as the position of wormeproximated the position of méh.

The liberation - or gender equality thesis - was criticized by several feminists, and
various overviews highlight the different aspecfstte critique. One was related to the
assumption that, once restrictions were lifted, womvould automatically act like men -
violent, greedy and crime-profiePointing to the 'dark side' of women's emancipeti@s at
least delicaté* The objection put forward by Steffensmeier andnAldnat the evidence for
time-space variations in the gender gap is meagreeasily be contradicted with evidence on
early modern criminality - which will be discussdstlow® Yet other - feminist -
criminologists did believe in variability, but reased the other way around and argued that it
was not equal chances, but rather discriminatiosh poverty that drove people to crime.
Steffenmeier and Allan explain this gender inedudliypothesis: "Patriarchal power relations
shape gender differences in crime, pushing womém énime through victimization, role
entrapment, economic marginality, and survival 1s¢€8

Similar arguments came across in the debates @riiory of gender and crime.
Criminologist Feeley with co-authors provided ttamlial criminology with a historical
dimension. In his influential thesis on the vanighfemale, unfolded in several articles, he
explains the long-term changes in female crimigpalitrelation to changes in the social roles
of women®’ Feeley observed that female crime rates were inighthe end of the eighteenth
century, declined dramatically in the decades #fegeand eventually led to the 'vanishing' of
the female from the judicial system. According &eley and his co-authors, changes in the
social and economic roles of women caused thisraedtconomic and social transformations
such as the rise of industrialism, the upcoming ctidomesticity, and the separation of the
private and the public spheres and patriarchatttres restricted women to the home and
limited their public roles. The link with the deudéi of the role of women in the criminal
process suggests that "women had fewer opportaridieommit crimes and were subject to
increased private informal controls rather thanlipubgal controls'®®

Feeley's thesis received critique from historiamsking on early modern crinf8.
First, historians found little evidence for a lotegm decline. King showed that evidence for
England rather pointed at long—term stability, @hdt trends in female crime rates were
characterized by short-term fluctuations and sigaift spatial variation®° Koningsberger
and Van der Heijden showed that in Holland the ivement of women in crime in urban
areas also remained high between 1750 and 829second point of critique concerned the
data. Historians pointed out that lower figuredeshale involvement reflected jurisdictional
changes rather than an actual declifterdly, linking the decline with the broader sdcad
economic transformations was questiotf&King very briefly remarks that Feeley pays too
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little attention to the arguments of women's hisiug about the nature and extent of changes
in the roles of womef® Van der Heijden, Schmidt and Pluskota pointedhatliterature that
showed that women did not disappear from the pufibere, that female labour force
participation did not decline as steeply as suggeshat many women continued to be active
economically and simply could not afford to uphtié ideal of domesticity and the male
breadwinner®*

The theory that links female crime rates to geratprality and public roles has been
highly influential in the explanatory models of lgamodern crime. This is related to the
marked rural-urban disparity in female crime. Higtns working on England have shown that
women committed most of their crimes in cities, &male crime rates were particularly high
in urban areas. Beattie, who was the first to oleséhis disparity, related the high female
crime rates in cities to their place in society. &#das in rural areas paternalistic controls
restricted women's behaviour and at the same thoé@ded protection, according to Beattie,
in urban areas women were thrown in direct contaitt the wider society. In cities women
were "more regularly part of the workforce and mdependent on working for wages and
thus were more vulnerable to economic fluctuatiotf They were both less restricted and at
the same time also less protected and less shblfea@ in the countryside. To what extent
this rural-urban divide played a role in femalengnrality in Holland — a province that was
highly urbanized - still needs to be examined.

Early modernists have shown that high female criates were clearly related to the
social and economic reality in which women livea@n® historians argue that economic
hardship drove women into criminality and that aimvas primarily a survival stratedy’
Others acknowledged the impact of economic circamsts but emphasize the assertiveness
of criminal women or saw their involvement in crings an indication of women's
independenc&”’ The involvement of women in crime was relatedh® inequal sex ratios in
cities that resulted in large cohorts of women \ukd to provide for themselves.

Other factors pointed out by early modern histariesere the high level of mobility of
women and the large impact of marital status omersingle women were over-represented
in crime. These women did not fall under the legaardianship of a husband and had to
provide their own income. This made them both irthefent and vulnerable as options for
women on the labour market were far more restrithech for mert® The vulnerability of
women was partly rooted in severe gender discritiunaFor example, female participation
in the labour market was high, yet their optiongeviar more restricted than those of men.
Women were often hit harder when economic circuntsts deteriorated, and the wage gap
between women and men made it difficult for womleant for men to maintain themselves
with work. The over-representation of singles areindle-headed households among
recipients of charity in early modern towns poiatsheir vulnerable positiotf®

But gender was not always decisive. Marital stans the pre-industrial living
standards that were much lower also had a conigelienpact. Women's leeway and
independence had impact on women's opportunitiesramit crimes but these factors cannot
be interpreted in terms of emancipation. In thdyeamodern period, inequality between the
sexes was legally established. Early modernistse hakiown that vulnerability and
independence are not mutually exclusive in theanation for the involvement of women in
crime.
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Conclusion

The aim of this article was to examine in what wggader concepts may have contributed to
the study of crime in the early modern period. Aitgh historians have not always used the
same terms as criminologists or sociologists, theegeal with similar questions and problems
regarding the examination of women'’s crime.

Firstly, the question of the generalization of @ias introduced by criminologists has
also been raised by various historians. Recentimechistorians have increasingly begun to
focus on both the differences and similarities enfs and women'’s crime. Such research has
resulted in a much clearer understanding of thguigacy and context of women’s criminal
behaviour in the past. Secondly, the issue of #dgr gap in crime and the quantitative
study of the gender ratio as discussed among alogists offered relevant approaches to
historians as well. Although the counting of cribetween ca. 1500 and 1800 provided more
information about the numbers of men and women ¢ogirosecuted by the courts, the
quantitative approach also led to wrong assumptalr@ut women'’s involvement in crime.
Thirdly, though using different terms, the notidngendered institutions with regard to crime
has also been useful to historians. How gendertifomed in the prosecution process and to
what extent women were treated with more leniengythe early modern courts are still
important topics among crime historians workinggemder. Finally, the idea that patriarchal
roles may be one of the most important explanatacyors for low female crime rates has
been adopted as well as heavily criticized by histrs.

The introduction of gender in the quantitative gualitative work of crime historians
has resulted in insights that are not only useduhistorians, but also to criminologists and
sociologists. First, in European cities before 18 gender gap seemed to have been much
smaller than in current times; women’s proportianciime was considerably higher in the
early modern period. Second, historical researchmem and women'’s crime in the past
shows the importance of the social and economitegdbim explaining the frequency and type
of crimes committed. The high proportion of femelgne before ca. 1800 was largely due to
women’s socio-economic living conditions in towrtbey led independent, but risky and
vulnerable lives that resulted in their greateoimement in crime. Finally, historical research
has shown that women'’s high involvement in criméhi@ past was not in any way linked to
female emancipation. Early modern urban women hiadally inferior status; they may have
led relatively free and independent lives, butrtlteimes were the result of their poor living
conditions and were a feature of their strategguiwive.
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