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56. Optimistically about this disciplinary force: Philippe Nonet and Philip Selznick,

Lnw and Society in Transition: Toward Responsive Law (1978), pp. 78-86
57. Fig. 3 is the graphic expression of justice (vertical axis) and exit (horizontal axis).

Figure 3 Secondary justice

exit
I'hanks to proactive mobilization there is some justice to be found in no-exit situations.
As the opportunities for exit increase, the assertion of rights increases too, till the point
where more exit results mostly in flight. At the extreme end of maximum exit there is on-
ly justice brought about by proactive mobilization.

s8. H.L.A. Hart, The Concept of Law (1961, ed. 1972), esp. chap. s.

59. An example of the market producing justice can be found in Aubert, op. cit., passim.
H.c concludes on the basis of his survey, that just working conditions were more the result
of the labour market than of the Law on the Housemaids.

60. Figure 4 is the graphic expression of the relation between primary justice (vertical
axis) and exit (horizontal axis).

Figure 4 Primary justice

exit

Justice in no-exit situations is the result of the deterrent effects of inspection and control;
for the rest it is dependent on the good intentions of the stronger party. Even one exit
gives rise to much more deterrence, out of fear of revenge for instance. More exit
strengthens the power of the weaker party, and at a certain point introduces the equalizing
effects of the pure market. 3

The graphic expression of both curves in one figure, i.e., secondary and primary justice
taken together in relation to exit, leads to the practical guideline for producers of law to
further exit in order to get justice, at least to a large extend.
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On legislatures and Societal Change:
The Netherlands and the United Kingdom

M. P. C. M. van Schendelen and Valentine Herman™

1. The Public Sector Boom

Since the second World War, there has been a remarkable growth in the
public sector of all modern, Western societies. Table 1 gives some compara-
tive data on the Netherlands and the United Kingdom concerning this mac-
ro-political process. Impressive rates of growth apply, among other things,
to the amount of government expenditure (both as a percentage of national
income and in absolute terms); the number of people employed in the pub-
lic sector; and expenditure for the collective well-being.’

This rapid growth of the public sector has many different causes and ef-
fects. It can be explained partly in terms of macro-societal processes, such as
the growth of population, industrialisation, urbanisation, increasing educa-
tion and the changing composition of the national population, and partly in
terms of the growing economy itself which demands more governmental
action. Many of the problems which such processes of change posed to soci-
ety could no longer be solved only through the policy-making mechanisms
of private organisations. Efforts were made to solve these problems through
collective action, in which the government adopted many different roles: as
a broker, acting between private organisations as a negotiator; as an organiz-
er of collective action; as a banker for expensive policies; as a powerful pro-
tector of collective agreements, etcetera. In addition to these macro-socictal
forces which partly explain the rapid growth of the public sector, there was
also, within the public sector, some willingness to grow. Many powerful pri-
vate organisations and pressure groups are affiliated with particular political
parties which, within the political system, have some control over strategic
political positions and over policy-making processes. In their electoral cam-
paigns, parties can, in addition, underline their policy preferences, especially
their attitudes towards the growth of the public sector.”

As well as the ‘autonomous force’ and the Downsian explanation of the
public sector growth, there is a third explanation which is related to the be-
haviour of bureaucrats.? The reasoning goes that public servants themselves
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strive for expansion of the public sector, not only for their personal satisfac-
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Table 2: Number of Government bills introduced

120 The Netherlands
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Source:  CBS Statistics; D. Butler and A. Sloman, British political facts 1900-1975; 1. Bur-
ton and G. Drewry, 1970 and affer.

society. In spite of the absence of reliable research-data, our impression is
that many a new bill covers policy-points which were not covered by previ-
ous legislation. In almost any policy-field, one can find numerous examples
of legislative accumulation; e.g. in the fields of environment policy, public
order, income and fiscal policy, and education.

Secondly, many bills contain provisions for so-called delegated legislation.
This means that the main legislator, i.e. parliament and the Crown, abstains
from giving all the detailed regulations: instead, it delegates the authority to
legislate further to some other political body. How important this phenom-
enon of delegated legislation is, can be shown from Dutch area. Of all laws
made in the period 1965-1974, 42% contained one or more delegations of
law-making powers to the government, a minister, a civil servant or some
other political body.® Although there is a wide range of differences around
this mean percentage, in fact in any given year, an important proportion of
laws provides powers of delegated legislation to others; so, here too, there is
some accumulative effect.

Thirdly, there is the phenomenon of so-called ‘pseudo-legislation’ (accord-
ing to some, ‘symbolic legislation’ too). This means that the government
formulates general rules through other techniques than formal laws, for ex-
ample through peculiar public statements, reports to the parliament, ‘green-
papers’, official promises, etcetera.” A large part of this pseudo-legislation
passes Parliament, not in the formal sense through the process of legislation
(although occasionally it might), but in the sense in that it is presented to, and
debated in Parliament.

So, our preliminary conclusion that there is not a noticeable increase in
public legislation, comparable to the growth of the public sector, has now
undergone important modification. Through the accumulation-effect, the
volume of legislation in society can greatly increase. The contents of bills, es-
pecially the provisions for delegated legislation, will have the same effect. In
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addition, there is the phenomenon of voluminous pseudo-legislation. From
this we conclude that there is a real increase in legislation in the Dutch and
British societies, although it is not directly observable and can not be equat-
ed with the number of formal bills.

Parliament is concerned in all these types of legislation: formal legislation,
delegated legislation, and pseudo-legislation. Although there are other forms
of law-making, especially in the British system, by jurisprudence, we shall
limit ourselves to these forms where the Parliament plays a direct and major
role: both formal and delegated legislation has to be provided by Parliament
and both delegated and pseudo-legislation can be debated.

Our central question now is how the two parliaments have adjusted themselves
to the increasing and varied bulk of legislation with which they are concerned and
which may be viewed as an expression of the growth of the public sector and
thus of a more politicised society.

3. The Second Chamber’s Adaptation to Societal Change

Sections — Since the Second World War, the legislative structures and pro-
cesses in the Dutch Second Chamber have undergone some important
changes. The initial system of legislative processing was that any incoming
bill was sent to the five ‘sections’ of the Chamber in order to prepare the
readings for the floor; these sections were unspecialised committees. A bill
was prepared in each section and, when the preparation was considered to
be sufficient, was reported on to the full Chamber by five rapporteurs, one
from each section. Sometimes there were, within a section, substantial de-
bates, but, in many cases, the random assignment of section-membership led
to very general or merely procedural discussions.

This system of collective decision-making was very expensive 1n terms of
individual information-costs, because everybody was expected to be in-
formed about everything. The truth is that it was always the case that only a
few MPs were well informed on each issue under debate, dependent upon
the MPs’ particular interests: generalism was the rule.

This almost Madisonian way of legislative decision-making came under
pressure when the Parliament’s workload increased.® In fact, generalism 1s
only possible when the workload is low; when there is a low volume-input;
when overruling political leaders order the voting behaviour; or when there
is another work-reducing mechanism.

Committees — From 1953 on, the already-existing specialised standing com-
mittees came into fuller use and were extended to the present number of 30
to act as a substitute for the section system.? Several times, especially in 1966,
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the Rules of the Chamber were changed in order to remove impediments to
the further development of this committee-system or to codify it. More per-
sonal and other resources were allocated. Assignment of membership was
brought under control of the Chamber’s Presidium. Strict rules were drawn
up concerning the accessibility and confidentiality of the committee-meet-
1ngs.

Because many more policy processes had inter-departmental implications
which needed coordination — and, because of this, the related formal bills as
well™® — many specialised ad-hoc committees came into existence, up to a
number of between 5o and 60. As an effect of this development, segmented
specialism became the main characteristic of the Chamber’s legislative pro-
cess. On any given issue, a few MPs, belonging to the same committee, have
a superior knowledge of the subject; all other MPs, the real majority, are
scarcely or not at all informed.”" Because membership of any committee
(leaving aside some exceptional cases) is carefully distributed over all the dif-
ferent parties in the Chamber, every party has at least one specialist on each
subject. These specialists, often for many years familiar with the same policy-
field, act as trustees for their party: they provide voting-cues, which usually
are taken up. Through this cue-mechanism, political majorities are formed.
Because the cue-givers of the government parties are expected to consult
each other, these majorities usually parallel the governmental majority.

The cue-system is a work-reducing system. Without cue-taking, MPs, in
a short space of time and with relatively limited informational resources,
would have to make a large number of decisions regarding many complicat-
ed bills in widely diverging areas. Without cue-taking, these decisions
would be based on a low level of information with a high risk of error. With
cue-taking, MPs can at least reduce the risk of error: one takes the lead from
an informed MP.

The role of parties in this system of work-processing was rather limited
and passive in their dependence on their trusted specialists. The parties hard-
ly had any alternative because, in the Second Chamber, with, at first, 100
members, and, from 1956 on, 150 members, and with usually ten to fifteen
different parties, the size of most parties did not allow them to hold informa-
tive full party meetings on any issue, let alone to develop within the party a
committee system. Thus there seemed to be here another example of proof
of Jewell and Patterson’s thesis of ‘an inherent contradiction between party
and committee leadership’.'®

Party-committees — However, this situation changed in the seventies when, as
a result of increasing electoral instability since 1967, politicization within
Parliament also increased.”3 Ideological competition between the parties be-
came much sharper: the rather ‘quiet’ and closed committee system was not
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very suitable for this. Uncertain electoral success made the parties and their
inside-factions highly insecure and led to a high turnover of MPs (30-40%
each election)™: the many new Members could not be left unguided and,
without experience, immediately be treated as trusted specialists; they need-
ed some control from the party. In the 1977 elections, the larger parties be-
came larger and the smaller ones lost seats: the two large parties now each
had the opportunity to develop a committee-system within the party. They
took that opportunity and institutionalised, in so doing, the ideological pro-
liferation of their party and the party’s control over the individual MP.

In fact, there is now some shift of the legislative process from the formal
Chamber’s committees to the more informal parties’ committees, at least
with reference to the two larger parties. These party-committees have a
more-or-less standing character and are, just as are the Chamber’s commit-
tees, focused on particular policy-fields. They are formed around the experi-
enced and, in any case, trusted specialists of the party and often function
rather informally, for example, during lunchtime. They prepare for the par-
ty voting-cues which are usually taken.

The Chamber’s committees have lost, because of this, some of their func-
tions. They are still useful in the exploration of the political relationships and
attitudes between the parties and, of course, for the formal meetings with the
members of the Cabinet and their accompanying top civil servant, but as a
decision-making structure they have lost most of their political importance. "

Therefore, in essence, the type of adaptation of the increased workload
has remained the same: division of labour, specialisation, and transferal of
cues. Under pressures and opportunities provided by societal change, the
main structure, however, shifted somewhat from the Chamber’s commit-
tees to those of the largest parties and, because of the majority-rule, to the
governmental parties in particular.

Parliamentary activities and resources — The situation described above especially
relates to so-called formal legislation. The delegated legislation and pseudo-
legislation, as far as the Parliament is concerned in these, are usually clarified
in debate on the floor in Parliament, although, since 1974, many Govern-
ment Papers are also processed through the commuttee-system. o

Whatever type of legislation is involved, however, on the floor, once
again, the division of labour reigns supreme. Depending on the contents of
an issue, the specialists of each party debate with each other; in former days,
they were the rapporteurs and the most interested members. Generally, only
these specialists attend and participate in the debates. Here, on the floor,
their cue-giving power is tested and, in most cases, with success, as is indicat-
ed by the highly cohesive voting behaviour of each party and, in general, of
the Government Parties.
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Not only the growth in legislation, which is related to the expansion of
the public sector, has had a strong effect on the workings of Parliament in the
direction of specialisation, but also the politicization of the Parliament,
which was a result of societal change and of increased electoral instability
since 1967 and which has had many remarkable effects on the functioning of
the Second Chamber as a legislature.

As Table 3 indicates, more amendments on bills are introduced; many
more motions (strong requests to the Government) are introduced; many
more interpellations (some kind of investigation) are requested; many
more written questions are posed; and much more plenary time (indicated
by the number of pages of the Proceedings, divided by ten) is spent on the
debates.'” The debates have also acquired a more hectic character. By sam-
pling-method, we can count, for the fifties, a mean of 0.21 interruptions
per page of the Proceedings; for the sixties, 1.70; and for the seventies,
2igoile

The Chamber’s committee-system underwent some parallel changes. To
help with the handling of 1ssues of delegated legislation and pseudo-legisla-
tion, the Parliament multiplied its committee-meetings, organised public
committee meetings and tried out the novelty of hearings: table 3 provides
some data about these. The committees also lost some of their apolitical
character through the Chamber’s decision to allow the mentioning in the
reports of the names of MPs and parties. An increasingly important source of
inspiration for these activities on the floor or in committee, was not situated
within Parliament or within the Government, but came from outside: mass
media, protest groups, and so on became important agenda-builders of the
Parliament. Issues-of-the-day, often related to matters of delegated legisla-
tion or pseudolegislation, successfully competed with formal bills for parlia-
mentary attention.

[n addition to these structural and procedural adaptations to important
changes of its environment, the Parliament substantially increased its materi-
al resources. The Second Chamber’s budget grew from about 1.5 million
guilders in 1950, to about 4 million in 1960, up to about 14 million for the
year 1970, and to about §3 million for 1978." A large part of the budget in-
crease was spent on staff-members; at first, mainly on the Chamber’s staff-
members, but since the mid-sixties, when the parties acted in a more politic-
ised manner, mainly on staff-members for the parties and partly on both
part-time individual assistants (since 1973) and Chamber personnel.*® Imi-
tating the USA Congress and the FR G Bundestag, a computerised informa-
tion-system was developed. A more indirect mechanism of resource-en-
largement was the 1971 decision to subsidize the so-called ‘scientific
bureaus’ of the political parties. One time-saving device used is that it has be-
come the policy of nearly all parties to limit more strictly the number of ex-

506

M.]g’.C.M. \;;1 Schen&elen and V. Herman: On Legislature and Societal Change

Table 3: Parliamentary activities in the Second Chamber between 1956 and 1976
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tra-parliamentary activities and side lines, especially the paid ones, of the
MPs, with the result that most Members are now full-timers.

Adaptation and the future*' — We have seen that, under environmental pres-
sures, the Dutch Second Chamber has changed from a Chamber of general-
ists to one of specialists: at first independent specialists, but now for the most
under some control of a party-committee. Specialisation, however, is related
to policy-fields. In fact, the Parliament’s decision-making is determined by
very small groups of specialists, different for each policy-field, who, through
the mechanism of cue-giving, gain support from the majority of nonspecial-
ists. Parallel to this specialisation, is the development towards a ‘Parliament
of professionals’: full-timers, equiped with many resources, and anxious to
be successful.*?

But has adaptation resulted in greater success? From a traditional approach
to Parliament, in which it 1s viewed as opposite and dualistic to the Govern-
ment, the answer to the question is not completely positive. Today, as in for-
mer times, nearly all bills derive from the Government and are passed, in
most cases within a year.?3 Indeed, the increase of introduced amendments
and their success-ratio, 1s an indicator of parliamentary success; and, besides,
very often the Government anticipates amendments by changing the con-
tents of the Bill during the parliamentary process of legislation, or by taking
over, without vote, a proposed change of it. But the increase of delegated
legislation and pseudo-legislation indicates that, in spite of the amending of
formal legislation, the Government has achieved much more success.

A more sophisticated approach, however, is to view the Government’s
behaviour as very dependent on the governmental parties in Parliament; in
fact, between them there exists a political osmosis, activated against the Op-
position. This osmosis is founded on real pacts between the coalition-parties
and their Cabinet which has to behave in accordance with the pact agree-
ments. In addition, there is much formal and informal deliberation between
the specialists of the governmental parties and the policy-related members of
the Cabinet and even with top civil servants. Thus, as well as the formal pro-
cess of lawmaking, there appears to exist an informal version which strongly
determines that formal process.

This osmosis-view continues to gain validity. In fact, this osmosis reflects
some kind of crisis-behaviour: the governmental parties and their Govern-
ment do their utmost to support each other and, through this, to retain pow-
er.** The dangers come not only from the opposition parties, which now
behave in a more politicised manner than before, but also from electoral in-
stability which makes power uncertain’ therefore making elections more
risky than before. At the same time, since the mid-seventies, due to the de-
crease in economic wealth and, because of this, the decrease in budgetary
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means of satisfying public demands and expectations, the Government is
under more stress. For this reason, a firm osmosis 1s helpful because it guaran-
tees the Government a standing majority and a weak Opposition.

Given these considerations, one may expect that, in the future, the
Parliament’s role as a legislature will become less visible, because that role is
more frequently played in informal political circles. In a structural sense, one
may expect a further weakening of the Chamber’s committees and a parallel
strengthening of the Party committees. At the same time, other parliamen-
tary roles may become more important. The governmental parties may have
a stronger need to make legitimate in public, i.e. on the floor” what was
agreed through the osmosis-system. The Opposition may feel a greater need
to countermand its institutionalised weakness: because its support-groups
are outside Parliament, this challenge has also to be made in public, 1.e. on
the floor. All parties may feel a stronger inclination to debate, again on the
floor, the outcomes of delegated legislation and the contents of pseudo-leg-
islation.

It is, however, an open question whether this continuous process of adap-
tation of the Parliament to a changing socio-political environment, will go
on and be adequate. Some leading MPs and others are already discussing the
necessity and possibilities of further changing and remodelling Parliament.
According to them Parliament’s focus has to be concentrated more on plan-
ning than on the details of political rules, thus more on the main lines of del-
egated legislation and on pseudo-legislation than on formal legislation: and
its functioning has to take place more in the openness of the floor than in the
secrecy of the committees. In addition, according to some members of the
Opposition, the present political osmosis has to be weakened, partly through
constitutional change, to ensure more control by the Parliament of the pub-
lic sector.

4. Adaptation to Societal Change and the U.K. Parliament

Adaptations and their results — Earlier we argued that the growth of the public
sector would lead to, or be reflected in, legislative changes, and our exam-
ination of the Dutch case showed this to be so. However, when one exam-
ines the position of the House of Commons in the British legislative process,
the hypothesis must be refuted. Very little change in the structure and func-
tioning of the legislature has taken place; that change which has taken place
has been carefully controlled and regulated by Governments; and the limited
amount of legislative change permitted by Governments has by no means
been commensurate with wider societal changes.

Post World War II adaptations in the British legislature have been quanti-
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not only used their majorities to ensure the unhindered passage of their

legislation, but have also used them to resist procedural changes. Ultimately,

all procedural reforms are dependent upon a Government both willing to let

Parliament play a greater part in the governing of the country, and willing to

accept the consequences of a reduction in its own powers.* In practice,
those reforms which have taken place have neither achieved this nor affected
the traditional relationship between the Government and the House of
Commons.

The most widely championed change over the last two decades has been
for the introduction of a series of specialised parliamentary committees
which would parallel the structure and closely monitor the activities of Gov-
ernment Departments, and be established along the lines of similar commit-
tees in the Second Chamber and the Bundestag.?® However, vital elements
of the European experience —such as the multi-party legislature, and a coali-
tion government necessitating accommodation and collaboration between
the legislature and the executive — are absent in the British case where the
parliamentary majority effectively guarantees that Governments can govern
largely free of parliamentary constraints. Only for a short period in the late
1960’s was such a committee system introduced, and then only on a limited
basis and for a limited time. The Common’s experiment with specialist Se-
lect Committees from 1966 onwards had mixed results: the three ‘subject’
committees on Science and Technology3', Race Relations and Immigra-
tion, and Scottish Affairs, became institutionalised and a permanent part of
the parliamentary landscape; the ‘departmental’” committees on Agriculture,
Education, and Overseas Aid were evanescent and were wound up by 1971.
Although there has been a net increase in the number of Select Committees
in the House since 1966, Parliament’s relationships with the Government,
civil service, interest groups and the public at large have remained un-

changed.??

Notwithstanding the limited success of the initial experiments with these
Select Committees, enthusiasm for a comprehensive system of such Com-
mittees has not waned. In its report of the 1977-78 session, the Select Com-
mittee on Procedure proposed a new system of Select Commuittees based
upon Departments: Agriculture, Defence, Education, Science and the Arts,
Energy, Environment, Foreign Affairs, Home Affairs, Industry and Em-
ployment, Social Services, Trade and Consumer Affairs, and Treasure. Ex-
isting Committees of Public Accounts, Statutory Instruments, and European
Secondary Legislation would be continued, but others on Expenditure, Na-
tionalised Industries, Science and Technology, and the Parliamentary Com-
missioner for the Administration (Ombudsman) would be reshaped along
departmental committee lines. The Procedure Committee also proposed
that each of the new Committees would consider departmental estimates (fi-

A
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nances); be able to enquire into Departments and the quasi-autonomous
non-governmental organisations (quangos) operating within their orbit; and
be able to demand an immediate and full-scale parliamentary debate if the
Government refused to provide information to a Committee.3? While both
the Labour and Conservative 1978 Party Conferences supported the
strengthening of the Select Committee System along the lines advocated by
the Procedure Committee, Parliament did not have chance to decide on the
matter before its premature dissolution in April, 1979.

Since 1945 the problem for reformers of Parliament has not been a pauci-
ty of schemes such as those put forward by the Procedure Committee in
1977-78, but rather in persuading a Government to adopt such a scheme.
Successive Governments have resisted atempts to introduce specialist Select
Committees on a comprehensive basis, and even refused to cooperate (by
refusing to permit Ministers to appear before them or give evidence) with
those established along more modest lines and with more limited powers. 34
Also, it has increasingly come to be questioned as to exactly what the estab-
lishment of a system of specialist committees might achieve. Advocates of a
specialist Select Committee system argue that the Committees would allow
Parliament to monitor, and ultimately control, the activities of the Govern-
ment and the civil service.33

Those less enthusiastic about them, argue that it is unrealistic to expect a
Commuittee of 25-50 legislators to scrutinise the workings of an immense
Department of State, and that Parliament should devote its energies to other
matters. It is also argued that there is a limit to the type and nature of political
control that a legislature can exert over a Government ultimately dependent
upon majority support in the Parliament. Miller, for example, asks,

Is there any escape from the paradox for specialist committees; are they to be agents
of criticism, but not critical? issue partisan but not party partisan? the voice of the
backbencher, but at the mercy of the Government? Can they be both slaves and
masters?... I think not.3°

In addition to Select Committees, the House of Commons has also been
permitted to engage in half-hearted flirtations with other procedural adapta-
tions. During the 1967-68 session, it experimented with morning sittings on
Mondays and Wednesdays. (Standing Committees, which deal with legisla-
tion, meet on Tuesday and Thursday mornings.) No voting took place dur-
ing these morning sittings, and divisions called in the morning were held
over until the afternoon. While Labour MPs supported this experiment,
most Conservatives —who had part-time professions which they pursued in
the morning — opposed them.

The sittings were badly attended, and in the absence of divisions ‘had a
certain air of unreality and lack of purpose’.3” The experiment with morning
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sittings lasted for a single session, as did a second procedural experiment (also
in 1967-68) under which the Committee stage of the Finance Bill was held
in Standing Committee rather than on the floor of the House. Again the
Conservatives were opposed to this, and it was not repeated although subse-
quently the more technical aspects of taxation have been sent to a Standing
Committee, while the more important items of the Finance Bill have been
discussed on the floor. One reform that was finally accepted after a lengthy
parliamentary struggle concerned the broadcasting of the progccdings of tl’.lC
House. Although proposals for televising Parliament were first debated in
1972, it was not until 1978 that radio broadcasts of Parliament were begun,
and then only on a limited scale. .

To return for a moment to parliamentary committees: immediately after
World War 11, the Attlee Government reformed the legislative process so
that the Committee stage of all major Bills — except constitutional Bills —was
to take place in Standing Committee. This allowed Parliament to lcgiﬂatc
on more items than previously, without significantly reducing the effective-
ness of parliamentary scrutiny. However, as a form of horizontal spccighsa—
tion, the device of the Standing Committee is peculiar. These Commuttees
do not ‘stand’ in the sense that they are permanent and/or specialised; rather
they are appointed for each particular Bill, and are comparable to those
‘sections’ of the Second Chamber that existed until 1953. Consequently
their membership is continually in flux: MPs do not have the chance to bqild
up expertise by considering, say, all education or transport Bills enactec_{ n a
Parliament; accordingly they do not become cue-givers; and there 1s no
guarantee that a Standing Committee will consist of MPs with specialist
knowlcdgc of the subject under consideration.3*

Both major parties have a system of specialist committees,_but these have
almost no part to play in the House of Commons and do little more than
provide a forum for the unofficial expression of views. \X{hcn a party forms
the Government, its committees can obtain information from and put pres-
sure on Ministers, but the latter are under no obligation to provide the in-
formation and can resist the pressure. When a party is in opposition, its spe-
cialist committees are even more ineffective as they are many steps removed
from the locus of the policy-making process. Both the Government’s ;m-d
the Opposition’s specialist party committees tend to operate in a vacuumuin
the absence of a developed system of specialised Select Commuttees whl_ch
would closely monitor departmental activities and subject their ]cgislat{vc
proposals to close scrutiny. In many policy areas (those not covered l.?y Se-
lect Committees) there are few or no cue-givers. Neither party nor Stand-
ing Committees provide the setting for the dcvclopmcpt of an cffecﬁvc
system of cue-giving similiar to that found in the Second Chamber, and in a
Parliament with over four times as many MPs as its Dutch counterpart, the
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effects of this on legislative decision-making and executive scrutiny are seri-
ous.

Alternative adaptations — Let us next consider the various ways in which a leg-
islature could respond to societal changes on the scale and magnitude of the
public sector experienced by the United Kingdom this century. Four such
responses warrant examination. The first involves increasing the number of
MPs: however, the House of Commons — with, at present, 630 Members —
has always been amongst the largest legislative bodies in the Western world,
and has a comparatively high ratio of MPs/citizens.3 Furthermore, the dis-
advantages of increasing the Common’s membership to 650 or more prob-
ably outweighs its advantages, especially in view of the fact that the House
conducts most of its business in plenary session. A second way one could im-
agine a legislature responding to growth in the public sector would be for it
to increase the amount of time that it meets. However, as the Commons is in
almost full-time session — and already meets for more than twice as long as
any other Western legislature — this precludes it meeting for more days per
year, or more hours per day, or both.#° A third method concerns a horizon-

tal division of labour through the mechanism of specialist committees, via

the establishment of a series of ‘mini-legislatures’ each with their own nar-

rowly defined areas of competence. As we have already discussed, Govern-

ments have not opened up this road to the British Parliament, and the single

‘macro’ and unspecialised legislature has been forced to contend with an ev-

er-increasing volume of specialist and complex matters. A final way that a

legislature could respond to societal change involves a vertical division of la-

bour, which would involve legislative functions being devolved to, or

shared with, bodies other than the legislature. There is evidence to show that

this has indeed been taking place in the United Kingdom, as witnessed by

the growth of quangos, the devolution of central government powers to lo-

cal and regional authorities, and the increased recourse of Governments to

statutory instruments. +'

Implications of non-adaptations — We have shown that the United Kingdom’s
Parliament’s adaptations have been minimal. What are the consequences of
this? At the outset it can be argued that the nature and role of legislation in
Britain has changed over the last seventy-five years, and that it has become
more complex, technical and specialised. At the turn of the century, all ma-
jor Government ‘outputs’ took the form of Acts of Parliament, and space
should be found in Parliament’s timetable for all necessary legislative items.+>
Now it is the case that the Act of Parliament 1s only one of several types of
legislative output available to a Government, and one used increasingly rare-
ly. Other outputs include public statements, official documents, administra-
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tive circulars, international commitments, as well as a panoply of symbolic
devices: in other words, pseudo-legislation. Furthermore, parliamentary
time is one of the scarcest resources that a Government with legislative am-
bitions has to contend with, and the Act of Parliament is a relatively ‘costly’
activity (in terms of time, man-hours invested in it, visibility, etc.) for it to
engage in. Whereas the nature of legislation and the characteristics of the
legislative process have undergone considerable change, the legislature has
not. This is especially apparent when one takes into account the large-scale
changes in executive government that have taken place over this period.
While Cabinets and the civil service have increased in size, been subjected to
a series of reviews, restructurings and reforms; and experienced both hori-
zontal and vertical divisions of labour, the House of Commons and its struc-
tures and functioning have remained virtually unchanged. As a consequence
of this, Mackintosh’s argument 1s convincing:

Parliament now plays a much smaller part in the legislative process than it did a cen-
tury ago and a smaller part than legislatures such as the Bundestag or Congress. Poli-
cy-making is often done by the party organisations, or by consultations between the
Government and outside pressuregroups which happens both in Government and

in opposition.+?

Given that the British Parliament has evolved markedly different from its
Dutch counterpart, has its performance in the legislative arena also been dif-
ferent? We are inclined to think not, as the similarities between the experi-
ences of the Dutch and British Governments in their respective legislative
processes are more noticeable than their differences: both Governments suc-
ceed in getting the bulk of their legislation passed; control the flow of legisla-
tion and legislative amendments from their own MPs and non-governmen-
tal parties; and have increasing recourse to delegated and pseudo-legislation.
However, similarities between the two governments are most evident when
a British Government lacks a majority, or when its own backbenchers chal-
lenge this majority; when it has to form alliances with other parties and MPs;
and when its usually combatative style has to be replaced by one emphasising
accommodation and collaboration.

At the end of our analysis of legislative adaptation in the United Kingdom
one must confront a series of questions. If, as we have argued, the House of
Commons is a legislature more attuned to the beginning than the end of the
twentieth century, how has it continued to play a part — however minimal —
in the legislative process? If the House of Commons is an atrophied part of
the British body politic, why has it not withered away? If basic changes to
the House of Commons have been avoided for so long, and both it and the
political system as a whole continue to perform reasonably well, is it desir-
able to introduce changes to the structure and functioning of the Parliament
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so late in the day? Or might such changes have unforeseen and undesirable
effects on the whole political system, especially the balance of legislative-ex-
ecutive relations in an era marked by electoral volatility, minority adminis-
trations, and the break-up of the two-party system?

Comprehensive answers to these questions would take us away outside
the scope of this article. However, it is necessary to pose the questions in this
way, and worthwhile to contemplate the answers to them in a comparative
context to further our understanding of the relationship between legislatures
and society. It 1s to these matters that we finally turn.

5. Comparable Stimuli — Why Difterent R esponses?

The main conclusion to be drawn from the foregoing sections on the Dutch
and the British Parliaments, 1s that comparable environmental stimuli do not
necessarily result in comparable responses.

Since the Second World War the two parliaments have experienced sim-
ilar developments in their socio-political environments: social processes of
growth, urbanisation, shifts in employment, education, etcetera; a rising
public sector; a constant stream of formal legislation; and, as a newly familiar
phenomenon, more delegated and pseudo-legislation. The Dutch Parlia-
ment has constantly tried to adapt itself to these environmental stimuli by
changing its internal structures and processes; the British Parllament has tried
much less to do so. We have to conclude that the Dutch Second Chamber 1s
now very different from that of twenty or thirty years ago, while the British
House of Common is still basically the same.

How can we explain these different reactions to similar environmental
stimuli? What intermediate factors are instrumental between environment
and the Parliament? Our analysis leads us to advance four main explanations
for these differences of adaptation.

Firstly, we have to underline the somewhat trivial observation that, even
from the earliest period with which our analysis is concerned, the two parlia-
ments were different from each other. The similar environmental stimuli we
noticed, did not reach two identical parliaments. The Second Chamber and
the House of Commons had, from shortly after the Second World War, a
different history, different traditions and rules, a difterent position within the
constitution and the political system, and processes. Therefore, historical fac-
tors can help to explain the difference of adaptation to environmental change.

This applies not only to history, but also to other events which took place
during the period under study. Britain experienced the rise and fall of her
Commonwealth — the Netherlands only its Commonwealth’s fall. Britain
was orientated mainly towards her Commonwealth and towards the Atlan-
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tic Powers; the Netherlands partly towards the Atlantic and partly towards
Europe. These and many other different ‘events’ may have had intermediate
effects on the relationship between environmental stimuli and parliamentary
responses.

A second explanation is partly related to the former, but is much more
cultural in bias. In the British political system there has always been a trend
towards generalism rather than specialism, and this 1s in marked contrast to
the Dutch system. Proof for this is provided in the examination of recruit-
ment for top positions in the Civil Service and the Cabinet as well as that for
parliamentary committees, as we have previously described. The British po-
litical culture is not a very favourable environment for the Dutch type of
specialist parliamentary adaptation. The contrary applies to the Dutch politi-
cal culture which, traditionally has a preference for specialism in all kinds of
political positions.

Our third explanation is mainly structural and refers to the relationship
between the government and the parliament. This relationship 1s different
for the two countries. Our conclusion is that, because the House of Com-
mons is under much more political control of the Government than is the
Second Chamber, the British Parliament has much less freedom for adapta-
tion than has the Dutch Parliament. The assumptions behind this are that ad-
aptation increases the Parliament’s political influence — at least, does not de-
crease it — and that 2 Government prefers to control Parliament, rather than
be controlled by it.

The British Government has much more control over the Parliament
than has the Dutch Government. One reason for this is that Britain has basi-
cally a two party system, while the Netherlands has always had a multi-party
system (between 10 and 1§ parties in Parliament, none having a majority of
seats). This situation affects the process of government-formation. In Britain
the Government is directly determined by the election results. In the Neth-
erlands it is determined after the elections through negotiations between the
leaders of the different parties. In fact, thanks to this parliamentary Cabinet
formation, in contrast to the British election process, parties-in-coalition can
exert much more influence on the Government. The dimensions of this in-
fluence are laid down in a genuine ‘pact’ between the coalition parties and
between these parties and their Cabinet.

Even when the Cabinet does try to control the Parliament, it has fewer
political resources to do so than has the British Cabinet. In the Netherlands,
the members of the Cabinet are not allowed to be Members of Parliament,
in contrast to the British situation: there is no overlapping membership
between the Cabinet and the frontbench-positions in the Dutch Parliament.

In addition, the difference between frontbencher and backbencher 1s
much less in the Netherlands than in the United Kingdom. In the Second
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Chamber the most relevant difference 1s that between specialists (the few)
and nonspecialists (the many); party leadership, normally, is weak. Thus, for
the Dutch Cabinet, there 1s no fixed elite in Parliament through which it can
control the Chamber, as is the case in the House of Commons.

[n summary, the British Government, usually, has a clear and guaranteed
majority in Parliament, and has influential frontbench-positions. The Dutch
Government has neither a comparable majority nor institutional front-
benchpositions, but has to negotiate and compromise, again and again, with
the specialists of the coalition-parties. Because of this, the Second Chamber
has much more freedom than has the House of Commons to adapt itself to a
changing political environment. In the Netherlands, more than is the case in
the United Kingdom, political power 1s divided between the Government
and the Parliament, i.e. the Coalition in Parliament.

A fourth explanation for the difference of adaptation is procedural. In the
House of Commons, a Bill must be passed within the parliamentary session
in which 1t 1s introduced: otherwise, it 1s ‘lost’, and has to be re-introduced in
the next session. In the Second Chamber, a bill can last for ever; a recently-
passed bill was a top-scoring fifteen years before Parliament.** The most
time-consuming phase in the Dutch process of legislation 1s the Commuttee-
phase.

In the House of Commons, therefore, much more control is needed to
pass a Bill on time. Frontbench-leadership, including the whip-system, satis-
fies this need. A strong commuittee-system would hamper this control, be-
cause it would stimulate the development of committee-elites, in addition to
party-elites.

All these explanations apply to the period under study. We noticed, how-
ever, that the two Parliaments, especially the Dutch, are not static but are dy-
namic structures. The direction of these dynamics is such that the two Parlia-
ments seem to be growing somewhat closer to each other.

In the United Kingdom, until the election of May, 1979, there was a slight
development in the direction of a Coalition-Cabinet, at least in the last few
years. The size of Government majorities decreased, and as party discipline
grew weaker and minor parties won by-election seats at the expense of the
Government, these majorities became minorities. Accordingly, groups in
the House of Commons gained more negotiation-power.*5 In addition, a
few attempts were made to develop a system of Standing Committees.

In the Netherlands there is the ‘osmosis’~trend in which the Cabinet and
the Coalition in Parliament try to form a united front against the Opposi-
tion. The shift from the Chamber-Committee system to the Party-Com-
mittee system brings specialists under more control of their parties. In addi-
tion, there is the increasing importance of the floor, which in the House of
Commons 1s already the main legislative structure.
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Notes

* We thank Rob van Putten and Albert van Veelen for their research assistance, espe-
cially concerning the quantitative materials; the Faculty of the Social Sciences of the Eras-
mus University Rotterdam for the grant which made possible this research; the MPs, and
the Parliament’s staff members who provided further background information.
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