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111 The law of inheritance I cases without a
slave context

I INTRODUCTION

A large portion of the bilingual replies by the jurists concern the interpreta-
tion of Greek wording in documents, testaments and codicils in particular.
From the works of three Roman jurists, Scaevola, Paul and Modestin!, bilin-
gual texts on the law of inheritance are known.

In the following two chapters, fourteen bilingual replies with regard to
the law of inheritance will be examined. In this chapter an introduction to
the law of inheritance will be given using Scaevola’s responsum in Dig. 32.39.1
(Scaev. 20 Dig) as an example, to be followed by an analysis of the responsa on
testamentary documents not containing references to slaves and liberti. Six of
the replies mentioned do concern slaves and liberti and these will be analysed
in the next chapter2. Roman law strictly governed the (socio-)legal relations
between masters, slaves and freedmen and as such no interference from a
Hellenistic legal culture is to be expected in replies concerning this subject.
This is the rationale behind the distinction between responsa concerning
slaves and liberti and those without slaves and liberti.

The responsa (and one sententia) will be examined in the chronological
order of the corresponding jurists. First three responsa by Scaevola will be
analysed, namely Dig. 33.4.14 (Scaev. 15 Dig.), Dig. 32.37.6 (Scaev. 18 Dig.)
and Dig. 26.7.47pr (Scaev. 2 Resp.)3. Subsequently, two fragments by Paul, viz.
Dig. 36.1.76 (74) pr (Paul. 2 Decr.) and Dig. 28.1.29pr (Paul. 14 Resp.)*. Lastly,
a reply by Modestin will be addressed which is found Dig. 31.34.1 (Mod. 12
Resp.)>.

1 These jurists have also been discussed in Hausler SZ 133 (2016).

Because Dig. 34.4.30.1 (Scaev. 20 Dig.) and Dig. 34.4.30.3 belong to the same fragment in
Lenel’s Palingenesia (fr. 84), they will be examined together in the following chapter, even
though Dig. 34.4.30.3 does not contain references to freedmen or freedwomen.

3 Dig. 32.101pr (Scaev. 16 Dig.), Dig. 32.37.5 (Scaev. 18 Dig.), Dig. 31.88.15 (Scaev. 3. Resp.),
and Dig. 40.5.41.4 (Scaev. 4 Resp.) also concern the law of inheritance. These responsa are
examined on pp. 83sqq, pp. 995qq, pp-135sqq and pp.119sqq respectively.

4 In the appendix to this chapter Dig. 8.3.37 (Paul. 3 Resp.) is examined. In this responsum
the Greek text cited is not a testament or a codicil, but a deed of gift. The object of this gift
is claimed by the heir of the receiver. Therefore, the responsum does have a connection to
the law of inheritance.

5 The case of Dig. 31.34.7 (Mod. 10 Resp.) also concerns the law of inheritance. This
responsum is examined on pp. 124sqq.
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I.1 An introduction to the law of inheritance

Differences in the laws of inheritance between the Roman and Hellenistic
legal culture could cause interpretation problems. The Roman law of
inheritance on the one hand and Hellenistic laws of inheritance on the other
were very distinct. Furthermore, in Attic law, which is largely continuated
in Hellenistic legal cultures, the principle of testamentary freedom itself is
heavily debated. The transfer of the entire oikos to a son of the testator was
favoured until, allegedly, the laws of Solon® gave testamentary freedom to the
Athenians. In Plato’s dialogue Leges an Athenian speaks to Clinias (Plato II.
922e Leges) on the matter of testamentary freedom?.

Plato XI. 922e Leges

ABnvaiog: paBakoli Epory’, @ Khewia, Sokodowv ol méhat vopobdetodvteg
yeyovéval kai €mi opkpOv T@v avBpwmivwv mpayudtwv PAETOvVTEG TE Kal
Stavoovpevol vopoBeteiv. Khewiag: mdg Aéyetg; ABnvaiog: tov Adyov todtov,
wyab¢, poPovpevol, TOV vopov étibecav tov éEeival T éavtod SatifecBat
AmA®DG OTwG &v TIG €0€AN TO TapdTTay.

Athenian Citizen: The lawmakers of old appear to be faint-hearted to me, dear
Clinias, and they have ordained laws having looked only at the insignificant
things of human affairs and having only those in mind. Clinias: What do you
mean? Athenian: Fearing this word, honourable friend, they ordained the law,
which makes it possible to bequeath one’s property frankly, altogether in what-
ever way one would like to.

In an Attic chain of thought the oikos did not belong to the testator, because he
got it from his father and his father before him and the testator had to pass it
through to the new head of the oikos®. To have testamentary freedom to divide
it or to bequeath it to a citizen outside of his oikos, did not befit such legal
thought. According to the Athenian in Plato’s Laws, it is only through weak-
ness and narrow-mindedness that the lawmakers governed it by law. This
oikos mind-set could explain the urge to preserve property within the family®

6 Lipsius 1915, 561. To support this claim Lipsius cites Demosthenes Against Leptines 102
and Plutarchus Sol. XXI.

7 In Hellenistic law the regulations in favor of the male descendants of the testator, which
protected the classical Greek oikos, disappeared completely. See Modrzejewski in Gagarin
2005, 353. In fact, the Greek oikos as an institution, which shaped ‘the order of family and
property in private and public law, which mediated membership in the citizenry via the
phratry and the deme’ also disappeared in Hellenistic law. See Rupprecht in: Gagarin 2005,
330.

8 Biscardi 1982, 123.

9 In Attic law usually, the oldest son inherited the paternal property from his father. In
Roman Egypt, however, it was more common for all the children, including the daughters,
to receive a share of the inheritance. See Huebner 2013, 50.
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as can be seen in the Greek text of Dig. 31.88.15 (Scaev. 3 Resp.), examined
in the previous chapter. Contrary to Attic law, Doric law, as known from the
Gortyn code, did not allow testamentary succession!?, which is why intestate
succession was regulated up until the third generation!!. Attic law also had
provisions to regulate intestate succession. These provisions can be found in,
among others, two orations, both concerning the allocation of Hagnias’ estate,
namely Demosthenes’ Against Macartatus and Isaeus’ On the Estate of Apol-
lodorus'2.

Returning to testate succession, there were no formal requirements for
drawing up a testament in classical Athens, albeit the presence of witnesses
was common!3. The bilingual responsa in this chapter and the following
mostly deal with a quoted testament or a codicil in Greek. A considerable
source on the Attic law of inheritance is the Athenian rhetorician Isaeus
of Chalcis (IV BC)!4. His speeches often reveal details on Attic law of
inheritance, such as in the oration on the estate of Nicostratus: AAA& unv
Kal 6 vouog, @ &vopes, ovk édv Tig SiabijTou uévov, kvpiag eivau kerever TG
Sabnrag, GAL& édv €0 ppov@v!s. A testament in Attic law could have had
every possible form and could have been in a written or an oral form. The
only condition Attic law required was that the testator was compos mentis.

Contrary to Attic law, the classical Roman law of inheritance had formal
requirements for drawing up testaments. The Roman codicil, however, could
be drawn up in a form-free manner and gained more and more force of
law throughout Roman imperial times. Roman law both regulated intestate

10 Karabelias 1986, 29 & 37.

11 See Col. V.9-13 of the Gortyn Code: €x’amoOivel &vep € yvv-// &, ai pév i’el Tékyar € éq Té-
/] kvov Tékya £G ToUTOV Té- /] kv, ToUTOG eke[v] Tar Kpepa- // T (When a man or a woman
dies, if there are children or children of them or children of those children, the property
will belong to them). See Karabelias 1986, 29-30. The concept of testamentary succession
is absent.

12 In paragraph 51 of Demosthenes’Against Macartatus the law is cited “Ootig dv un
Siabéuevog dmoBavy” (when one dies without having drawn up a testament), i.e. in cases
of intestate succession. The regulations were complex: If the deceased had no sons, the
estate would go to the daughters. If the deceased had no daughters, the estate would go
to brothers from the same father of the deceased. Male heirs and sons of male heirs took
precedence. If there were no relatives on father’s side in the degree of ‘children of cousins)
then relatives of mother’s side to the degree of ‘children of cousins’ could inherit the estate.
If these were absent, then the nearest of kin on the father’s side, with exception of illegiti-
mate children, would inherit. See Harris 2013, 196-198 and Miles Mnemosyne 75 (1950),
69-77. For nomoi cited on intestate succession, see also Isaeus On the Estate of Apollodorus
VII. 20-22.

13 Biscardi 1982, 127; Lipsius 1915, 568.

14  His eleven remaining orations all deal with the Attic law of inheritance to some extent.
Demosthenes’ orations on behalf of Macartatus, Leochares and Olympiodorus also deal
with the Attic law of inheritance. See Lipsius 1915, 538.

15 Isaeus Nic. XIV: But, honorable men, the law dictates that testaments are valid not only
when a testament has been drawn up, but that he [who has drawn up the testament] is
sound of mind.
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succession!® and succession via a testament. The ability to draw up a testa-
ment (in this case per aes et libram)17 is already attested in archaic Roman law
in the Law of the Twelve Tables!8. In such a testament all of the testator’s goods
were transferred to a familiae emptor (the buyer of the estate) by means of a
mancipatio. This mancipatio, in which a ‘symbolic sale’ was achieved, made
the testament operative. During the ritualistic mancipatio, the familiae emptor
promised to do everything written in the testament. The testator then publicly
declared his will which is called a nuncupatio (a public pronunciation)!°.

In his testament, the testator appointed an heir or several coheirs (heredis
institutio) and often added a clause that all others were not heirs. In principle
the heirs were instituted for (a share of) the whole inheritance and not of
individually attributed parts and an institutio ex certa re (appointment to
certain property of the estate) was prohibited??, as this would go against the
Roman idea of “universal succession’, in which heirs inherit all the rights and
duties of the deceased?!. Sometimes, a guardian was instituted for minors
and women who needed one (tutela testamentaria). Testamentory provisions
were added via legacies and fideicommissa. The latter were not enforceable via
Roman ius civile. In Augustean times, however, the fideicommissa were made
enforceable via ius praetorium?2.

Another formal requirement of the testament in classical Roman law was
that Latin was the only language allowed in drawing up a testament?3. Because
of this reason Latin testaments can be found in Roman Egypt. According to
Kaser, it is possible that during the reign of Alexander Severus (222-235 AD)

16  Intestate succession is attested in the Law of the Twelve Tables. See Babusiaux 2015, 47.

17 In his Institutiones, Gaius mentioned two other ways to construct a testament, namely
before a special assembly named the comitia calata and in procinctu. The latter was
reserved for military personnel ‘girded up for battle It is seen as the origin of the special
rules and regulation regarding testaments of soldiers which will be elaborated below on
pp. 164-165.

18 Kaser 1971, 94.

19 See Gaius, Inst. I1 104.

20 Babusiaux 2015, 160.

21  Theidea of universal succession is a Roman view on the law of inheritance and was as such
not known in Hellenistic legal cultures. See Nowak 2015, 144, who also quotes Kreller
1919, 346-347. A testament, for example, in which the concept of universal succession
was ignored completely, can be found in P. Oxy. XXVII 2474 (Oxyrhynchus, IIT AD. This
testament is examined below on pp. 168sqq. See also Nowak 2015, 162.

22 See]Just. Inst. I1 25pr.

23 Inthe testament of the veteran Gaius Longinus Castor this becomes evident by the (profes-
sional) translation of the text in BGU I 326, 22-23: Iiog Aovkkiog Iepuvi[avo]g vouikog
Pwpatkog ApURvevon 10 mpoKeiuevoy Avtiypagoy kai éoTiv obuw- // vov 1fj avfevtikf
StaBrjy (Gaius Lucius Geminianus, a Roman law specialist, has translated the preceded
copy and it is in keeping with the original testament).
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the prohibition to testate in Greek was lifted, but this might only be the case
for Roman Egypt?4.

The Gnomon Idiologi, however, mentions a prohibition for (non-military)
Roman citizens to testate in Greek. This is also the case if in a Roman testa-
ment a testator specifically validated (kvpia-clause) provisions drawn up in
testamentary tables in Greek, as can be seen in § 8 of the Gnomon Idiologi
(see below). As a collection of regulations based on case law by the Idiologus,
the Gnomon Idiologi contains a large number of rules regarding the law of
inheritance in general and the validity of testaments in particular.

The special exception to draw up testaments in Greek granted by
Emperor Hadrian to Popillius Theotimus, the head of the Epicurean school
in Athens, emphasizes that in normal circumstances testaments were drawn
up in Latin?>. As can be seen in the works from Scaevola from the second
century AD, however, testaments were drawn up in Greek and the validity of
these documents was not questioned?¢. This privilege is also granted to mili-
tary personal in Roman Egypt as becomes apparent from § 34?7 (1l. 96-98)28 of
the Gnomon Idiologi.

§ 34 (1. 96-98) of the Gnomon Idiologi
Tolg ¢v oTpateiq kai &nd otpateiag ovot guvkexwpntat StatiBeobalt]

kat kata Popaikag kat EAAnvikag Stabnkag kai xpfiodat oig fov-
Awvtat dvopaot, Ekactov 8¢ TQ OHoPVUAW KataAeiney kai oig €E[ea]TLy.

24 Kaser 1971, 686. See P. Oxy. VI 907 (Oxyrhynchus, 276 AD) = FIRA III 51 for an original
will in Greek (the so-called will of Hermogenes). This topic will be discussed further
below. An explicit reference to the constitution of Alexander Severus is attested in Stud.
Pal. XX 35, 12-14 (Heracleopolite nome, 235 AD): 17jv Sia1jknv émoinoa ypauuaotv] (BL
11.2 159 / BL 'V 143) // EAAyvixois dxo[Ao0]Owg T7f Oeiqx k[ere]voler (BL V 143) 1o kvpiov
fu@v Avtokpdropos Méprov Adpnriov] // Zeoviipov Adekdvdplolv Evoefois Ev[T]vx[og
Zefaotov (I have drawn up this testament in Greek words according to the divine consti-
tution of our Lord, Emperor Marcus Aurelius Severus Alexander Pius Felix Augustus).
On this constitution, see Meyer, 2004, 60, Keenan/Manning/Yiftach-Firanko 2014, 124
(n. 44) and Nowak 2015, 111-112. Another reference to this constitution can be found
in the testament of P. Oxy. VI 990 (Oxyrhynchus 331 AD) and possibly in P. Lips. I 29
(Hermopolis Magna, 295 AD). Nowak (cited earlier) also mentions N. Th. 16.8 (439 AD):
quoniam Graece iam testari concessum est (because drawing up a testament in Greek is
already allowed). The precise content of this constitution by Severus Alexander remains
unknown.

25 This is preserved in CIL III 12283 (Athens, 121 AD) = FIRA I 79. After the man in
question (or his legal counsel) had asked emperor Hadrianus permission to draw up a
testament in Greek, the legal office of the emperor responded as follows: [I]mp(erator)
Caesar Traianus Hadrianus Aug(ustus) Popillio Theotimo permitto Graece testari de eis quae
pertinent ad diado/chen sectae Epicureae (Emperor Caesar Trajanus Hadrianus Augustus
to Popillius Theotimus having been granted the permission to draw up a testament in
Greek concerning these things pertaining to the successor of the Epicurean School).

26  See, for example, Dig. 34.4.30.3 (Scaev. 20 Dig.).

27  For a detailed analysis of this paragraph of the Gnomon Idiologi (and literature), see Nowak
2014, 14-15.

28  See for this text also the New Papyrological Primer, text 41. See BL Konkordanz II, 16.



160 Chapter 11

It is granted to those in the army and those discharged from military service to
draw up a Roman testament or a Greek one and to use the words they want and
that each bequeaths to one of the same status3? and to those allowed (to receive
an inheritance).

Greek as a testamentary language was not only used in a purely military
context, but also in a civilian context3!. Roman testamenta could be drawn
up in Greek, for example, the second century AD text of Dig. 40.4.60 (Scaev.
24 Dig.). In the Latin of the (prejudicial question) to the jurist, the writer
referred to the Greek text cited with the words his verbis testamenti (with
these words of the testament) and the validity of the testament in Greek was
not questioned. Another example is Dig. 34.4.30.3 (Scaev. 20 Dig.), in which
Greek sentences were added to a testament, which made it likely that also the
rest of the testament was written in Greek. The validity of the testament in
Dig. 34.4.30.3 was not questioned. Furthermore, in Dig. 31.34.1 (Mod. 12
Resp.), from the third century AD a Greek fragment from a testament is cited.
That the Greek comes from the testator’s last will follows from the Latin ‘in
testamento suo ita cavit’ (In his own testament he declared the following in
writing). The responsum continues in Greek and also in this fragment the
validity of the testament remained unquestioned. The exemples mentioned
will be analysed in the following chapter. Papyrological sources on Roman
testaments are attested in both Greek and Latin from Roman Egypt as well as
Roman Syria.

29  Babusiaux views this translation of &m0 oTpateiag as problematic. See Babusiaux SZ 135
(2018), 163-165. Documents preceding BGU V 1210 and from the same century, however,
indicate that a translation as discharged from military service must be correct as is the case
in P. Mich. IX 554, 5-6 (Karanis, 81-96 AD): Iiov Xeumpw[vio]v Ilpeiokov &m[oAvoi]pov
amo otpareiis (BL XII 123) ék Aeyiwvog we étwv [mlevn- // [kovTa (of Gaius Sempronius
Priscus, who is discharged from military service with the legion, about fifty-x years of age).
At the time in which the document was drawn up, Gaius Sempronius Priscus was in his
fifties, which is an indication that he served a full term in a Roman legion, after which
he was discharged. Amo orparteids is found with the same meaning in P. Mich. IX 551
(Karanis, 103 AD), BGU II 581 (Arsinoite nome, 133 AD) and P. Oslo. III 139 (Arsinoite
nome, 175-200 AD).

30  The translation of 7@ duogilw is extremely difficult. Alston argues that homophylic
persons both included those of the same status as the soldier at time of his subscription
in the army and those of the status the soldier had after being released from the army. See
Alston 1995, 57.

31 See for example the testament of Aurelius Hermogenes, also known as Eudaemon from
the third century AD. Hermogenes was an important government official in the city of
Oxyrhynchus. His testament was drawn up in P. Oxy. VI 907 (Oxyrhynchus, 276 AD)
as follows: (Il. 1-2): [Adpr]Aiog Epuoyévys 6 kai E[0]daiuwy éEnyntis Povdevthg [kai
ntlplvTavi 17i¢ Aaun]pds (BL I 329) kai Aaumpotd[thns Odvpvyyit@v mérews 168e 10
PovAnual /' EAAnvikoic yphupaot katd & ovvkeywphuéva vmnydépevoey (Aurelius Hermo-
genes also known as Eudaemon, exegetes, member of the city council and prytanis of the
illustrious and most illustrious city Oxyrhynchus has dictated his testament in the Greek
language in accordance with the regulations). See Nowak 2015, 111-112.
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The Hellenistic law of inheritance as known from the Gnomon Idiologi and
legal practice found in papyri3? is not as strict as the classical Roman law of
inheritance when it came to testaments, yet not completely without formal
requirements such as Attic law. In paragraph seven of the Gnomon is written
that for testaments to be valid, they needed to be registered at the public
record office: A[1]abfjkau, Soat uf) kat dnpoociovs ypyuaTiouovS yeivwy- //
Tal, dxvpoi gior33. Furthermore, in the following paragraph (§8) of the
Gnomon is written with regard to the language of the testament: E&v Pwpaixf
S [[k]Onxn mpooxainTeu (read: mpookéntar) 671 “Goa 8¢ éiv Siatd- // [E]w
kara mva[x]idag EAApvikas kvpia é0tw” o0 mapadextéa // [€]oTiv, 00 yap
é[&leotv Pwpaiw Siabnxnv EAAgviknv ypayait. Therefore, in the Gnomon
Idiologi a difference is acknowledged between two systems of the law of
inheritance, one being Greek and the other Roman. In the Gnomon Idiologi
the Greek language is only admitted if you are of non-Roman ethnicity.

12 An example from the Digest of Greek in the Roman testamentary
practice

A case in which legal questions arose, presumably, because of the language
and the process of drawing up the testator’s last will, is a responsum by Scae-
vola in Dig. 32.39.1 (Scaev. 20 Dig.)3>, which could be considered a bilingual
reply. In this reply the Greek context or at any case a Greek-speaking context
must be inferred, because of the use of one Greek word (udAiora):

Dig. 32.39.1

Propositum est non habentem liberos nec cognatos in discrimine vitae consti-
tutum per infirmitatem arcessitis amicis Gaio Seio contubernali dixisse, quod
vellet ei relinquere praedia quae nominasset, eaque dicta in testationem Gaium
Seium redegisse etiam ipso testatore interrogato, an ea dixisset, et responso eius
tali pddioTar inserto: quaesitum est, an praedia, quae destinata3° essent, ex causa
fideicommissi ad Gaium Seium pertinerent. Respondit super hoc nec dubitan-
dum esse, quin fideicommissum valet.

32 Anoverview of testaments written on papyri from the Ptolemaic, Roman and Byzantine
periods can be found in Salomons ZPE 156 (2006), 232-236. The ‘patterns’ non-Roman
citizens in Roman Egypt used to draw up their testaments (prior to the Constitutio
Antoniniana) are described by Yiftach-Firanko in: Deeds of Last Will in Graeco-Roman
Egypt: A Case Study in Regionalism in Yiftach-Firanko BASP 39 (2002), 149-164).

33 BGU V 1210, 33-34: Testaments are invalid, when they are not drawn up as publicly regis-
tered contracts. See Babusiaux SZ 135 (2018), 134sq.

34  BGU V 1210, 35-37: When in a Roman testament the provision is added, “the testamen-
tary provisions I have made on Greek tablets, shall be valid”, these must not be admitted,
because it is not allowed for a Roman to write a Greek testament (with BL I1.2 27).

35  Kiibler does not analyse this case, presumably because the case does not have ‘griechische
Tatbestinde’ as it contains only one Greek word.

36 In his Editio Maior Mommsen gives as a possible suggestion for an emandation to
designata.
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A case is proposed in which someone who did not have children or cognates,
and who was in peril of death through sickness, having sent for his friends, had
said to Gaius Seius his companion that he wanted to bequeath to him the landed
estates, which he named, and that Gaius Seius composed an affidavit of what
was said with him as a witness, even having questioned the testator himself, if he
had said these things, and his response was attached as follows: “most definitely”.
It is asked, whether the landed estates which were bequeathed, belonged to Gai-
us Seius based on a fideicommissum. He responded that regarding this matter
there must not be any doubt that the fideicommissum is valid.

This responsum originating from book twenty of Scaevola’s Digesta has been
included by the compilers under the title de Legatis et Fideicommissis. In the
other responsa of Dig. 32.39, no Hellenistic elements are attested. Lenel’s
reconstruction of the twentieth book of Scaevola’s Digest on Legata and fidei-
commissa encompasses, other than this fragment (fr. 82), six other fragments
on succession (fr. 80-86), five of which show no indication of a Hellenistic
context. In fragment 84, however, two Greek documents are cited, which will
be discussed in the following chapter.

The case in the responsum cited above is as follows: a man on his deathbed
had summoned his friends to be present, while he bequeathed his property.
Gaius Seius, to whom the testator bequeathed lands, wrote the provisions
regarding the testator’s last will down in a document and at the end he asked
the testator to confirm what he had written. The testator then replied ‘most
definitely’ in Greek. Some time later the testator died without leaving a proper
testament. Presumably, the testator is quoted verbatim (‘et responso eius tali’)
in this fragment, which is why the word is in Greek. It is, therefore, more
than reasonable to assume that the rest of his words were also in Greek?’. In
the text of this fragment the man who is ‘in danger of dying’ is mentioned as
the testator. This, however, does not indicate that the document on which
the legal question was based, was a testamentum. The fragment mentions
Gaius Seius as the writer of a ‘testatio’, which had a different legal status than
an official Roman testamentum. A testatio, known from both Roman and
Roman-Egyptian sources, is a document to prove that certain facts took place
and as such only has an evidentiary function, contrary to Roman testaments,
which had a dispositive effect. A testatio was mostly written in an objec-
tive style38 which is also to be expected in the cited responsum, where the
testator dictated and confirmed to Gaius Seius in the presence of witnesses.

37  Itis unlikely, although not impossible, that the testator by means of codeswitching only
used this word in Greek and dictated the other provisions in Latin. Codeswitching, for
example, occurs in the Digest, when jurists write about medical terms. Often the names
of diseases are mentioned in Greek in otherwise Latin texts. See the article Quod Graeci
... vocant — Emblematischer Codewechsel in den Juristenschriften by Babusiaux in Coriat,
J./E. Metzger e.a. (eds.), (2014), Inter cives necnon peregrinos Essays in honour of Boudewijn
Sirks, 35-59, Gottingen.

38 See Kaser RE s.v. testimonium, 1030.
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The original testatio, however, is not cited and therefore it cannot be stated
with certainty whether the testatio had an objective style. Furthermore, the
addition of witnesses to this affidavit was mandatory for it to have legal
effect and in Roman Egypt the document also had to be registered by a state
notary from the second century AD onwards (&vaypa¢#). A problem with
the testatio from Dig. 32.39.1 could also have been, that the affidavit was not
registered properly and was therefore ineffective from a Roman-Egyptian
point of view. As seen in his reply, Scaevola did not consider such a matter.

In this responsum, the validity of a fideicommissum is questioned, presum-
ably either because the document regarding the bequeathed property had
not been created in the proper fashion by the testator, or because the testator
spoke Greek, or because of the orality of the confirmation. The orality of the
confirmatory ud&Aiota or the use of a different language would not have posed
a problem in Attic law, because the only requirement for bequests was that
the testator had to be compos mentis, as stated above. Official Roman testa-
ments to which category the testatio in Dig. 32.39.1 did not belong written
by a third party (extraneus), however, must by confirmed by the testator in
a specific way (‘quod illi dictavi et recognovi’) as can be seen in Dig. 48.10.1.8
(Marcian. 4 Inst.) on the lex Cornelia de Falsis®®. The confirmatory pdAiore
from Dig. 32.39.1 must be seen not as a specific subscription, but as a general
subscription. Apparently, such rules were not applicable when dealing with a
testatio as Scaevola replied that the fideicommissum from the document was
valid.

As is the case in Attic law and Hellenistic law, the presence of witnesses
was also common in classical Roman law. In this case his contubernalis Gaius
Seius was both the witness, together with other amici whom the testator had
gathered, and the scribe of the written testatio. Therefore, it is unlikely that the
absence of witnesses was the reason for this dispute. An explanation as to why
the document was challenged, is that the heir of the testator found the festatio

39  Dig. 48.10.1.8: Inter filium et servum et extraneum testamentum scribentes hoc interest, quod
in extraneo, si specialiter subscriptio facta est “Quod illi dictavi et recognovi”, poena cessat
et capi potest, in filio vel servo vel generalis subscriptio sufficit et ad poenam evitandam et
ad capiendum (This difference exists between a son and a slave writing a testament [for
someone] and a third party, that in case of a third party if the following subscription is
specifically made ‘What I have dictated, I also acknowledge, the penalty is not applicable
and [the provisions] can be taken, in case of a son and a slave a general subscription suffices
in order to avoid the penalty and to take [the provisions]). See for a papyrological example
of a bilingual witness declaration PSI IX 1027, 6-11 & 16-20 (Crocodilopolis, 151 AD).
In this document a woman (by means of her mother) who was the sole heir of her father
called those who were going to sign the document to witness her accepting the inheritance.
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to be suspect because it was conveniently advantageous to the beneficiary
Gaius Seius himself*.

Scaevola ruled that the fideicommissum from the document must not
be questioned. Even if the testator had passed away intestatus, fideicommissa
made on a deathbed were considered to be valid according to Gaius (Inst. II
270) and later also Paul4!:

Gaius, Inst. 11270

Item intestatus moriturus potest ab eo, ad quem bona eius pertinent, fideicom-
missum alicui relinquere; cum alioquin ab eo legari non possit.

In the same way, one who is about to die intestate, can charge the one, to whom
his property will belong, with a fideicommissum for another, while on the con-
trary he cannot charge him with a legacy.

Even though there seems to be an entitled party, the testator in Dig. 32.39.1
lacked cognates and descendants. A military context could explain this lack
of cognates in the vicinity and is possible via a reading of the Latin contuber-
nalis*2 which is by no means a precisely defined Roman military term and can

40  InDig. 48.10.7 (Marcian. 4 Inst.) on a Senatus Consultum Neronianum (61 AD?) regarding
the testaments of soldiers, however, is stated that no-one, while writing a testament for
another is allowed to write legata or fideicommissa beneficial to himself. For legata see
also Sueton. Ner.17: ac ne qui alieni testamenti scriptor legatum sibi ascriberet (and that one
who wrote down a testament for another, could not ascribe a legatum to himself). These
provisions could be made valid by a special type of subscription. See Dig. 48.10.15.1 & 2
(Callist. 1 Quaest.) on regulations of emperor Claudius regarding the lex Cornelia de Falsis.
See also Dig. 34.8.1 (Salv. Jul. 78 Dig.).

41  See Dig. 29.7.8.1 (Paul. lib. sing. de Iur. Cod.): Sed ideo fideicommissa dari possunt ab
intestato succedentibus, quoniam creditur pater familias sponte sua his relinquere legitimam
hereditatem (but therefore fideicommissa can be given by a person without a testament to
successors, because it is then believed that a pater familias leaves the legitimate inheritance
to them voluntarily). See P. Oxy. VIII 1114, 13-16 (Oxyrhynchus, 237 AD) in which the
wife of the author had died intestate. The author in question wrote to an official that their
two daughters were the beneficiaries of some of the wife’s property as is evidenced by an
affidavit which had been added to the text.

42 Without explaining Simonis states that a non-military context must be assumed in Simonis
2017, 22. The text, however, is inconclusive. A distinct military context of contubernalis
in the Digest can be found in Dig. 13.6.1 (Afric. 8 Quaest.), Dig. 48.5.12 (Papinian. lib.
sing. de Ad.), Dig. 49.16.5 (Men. 2 de Re Mil.) and Dig. 50.16.184 (Paul. 28 ad Ed.). The
word contubernalis in the texts of the Digest is always used in either a military context
or a slave context. The contubernalis in a slave context is the ‘wife’ or ‘husband’ of a slave.
In the responsa of Scaevola this meaning of contubernalis is found frequently, e.g. Dig.
32.41.2 & 5 (Scaev. 2 Dig.), Dig. 33.7.20.1 (Scaev. 3 Resp.) and Dig. 34.1.20pr & 1 (Scaev. 3
Resp.). See Heumann/Seckel s.v. Contubernalis (and Contubernalium). A slave context in
this responsum is very unlikely due to the fact that slaves could not inherit property. In
Dig. 34.2.40pr (Scaev. 17 Dig.), the meaning of contubernalis remains unclear too. In this
reply a slave context is unlikely and there are no indications for a military context, as the
contubernalis is a doctor and the travel companion of the testator.
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be translated as comrade-in-arms. This context would explain the form-free
manner, in which this document came into existence, because, according to
Gaius, military men are often to a (too) great extent inexperienced with the
law (Gaius, Inst. I 10943). They even received a special privilege to draw up
official Roman testaments without having to adhere to the strict ius civile.

1I THE BILINGUAL TEXTS IN THE DIGEST ON THE LAW OF
INHERITANCE BY SCAEVOLA

Three replies by Scaevola are examined in the following section. Two replies
from his Digesta are addressed and one frome his Responsa will be examined.
This is followed by a conclusion.

II.1  Dig. 33.4.14 (Scaev. 15 Dig.): A dowry for Crispina

The first reply, Dig. 33.4.14, is incorporated under the title de dote praelegata**
in the Justinianic Digest and in the 15t book of Scaevola’s Digesta, which in
the Palingenesia by Lenel is given the title de Legatis et Fideicommissis (Lenel
IT 228)%. Using Lenel’s reconstruction, two other fragments can be found
in the 15t book of Scaevola’s Digest, namely a reply in Dig. 33.8.23.2 (frag-
ment 49)% in which a document written in Greek is cited and a reply in Dig.
33.2.32.1 (fragment 47), in which a Greek woman, the mother of the testatrix,

43 Gaius, Inst. I1 109: Sed haec diligens observatio in ordinandis testamentis militibus
propter nimiam inperitiam constitutionibus principum remissa est nam quamvis neque
legitimum numerum testium adhibuerint neque vendiderint familiam neque nuncupaverint
testamentum, recte nihilo minus testantur (but a strict observation of these regulations
concerning drawing up testaments with regard to military personnel is relaxed through
imperial constitutions due to too much inexperience on their part, for even though they
did not bring the lawful amount of witnesses or they did not sell the estate or they did not
in the presence of witnesses call the heir by name, they devised their will correctly). Earlier
Gaius also stated that in archaic Roman times military personnel had the right to draw
up a testament in procinctu (in battle formation), deviating from standard testamentary
practices. See Gaius, Inst. I1 101.

44  Thisis not the only praelegatum de dote found in the texts by Scaevola, see for example Dig.
33.4.17pr (Scaev. 3 Resp.). In the narration of Dig. 33.2.27 (Scaev. 1 Resp.) a praelegatum de
dote is described via a fideicommissum: Uxori maritus per fideicommissum usum fructum
et alia et dotem praelegavit: heredes usum fructum ei concesserunt: post biennium illicitum
matrimonium fuisse pronuntiatum est... (a married man made a praelegatum concerning
usufruct, other things and the dowry: the heirs conceded the usufruct to her: after two
years the marriage was declared to have been unlawful). For another praelegatum in the
works of Scaevola see also Dig. 33.2.33pr (Scaev. 17. Dig.). Cf. Kaser 1971, 748, in which he
quotes Dig. 34.4.31.1 (Scaev. 14 Dig.).

45  See Lenel II fragments 46-52.

46  For an analysis of this responsum see pp. 217sqq.
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named Aelia Dorcas*” had been bequeathed with a right of usufruct on the
testatrix’s property. The legal question in this case also betrays a provincial
provenance, as the inquirer asked whether a right of usufruct of Aelia Dorcas
would be inherited by the daughter of the testatrix after Aelia Dorcas’ death.
Scaevola replied that the right of usufruct would befall the one who retains
the ‘bare ownership’ (nuda proprietas). In accordance with classical Roman
law the right of usufruct ceases to exist when the usufructuary dies. The
inquirer, however, assumed that the right of usufruct could be bequeathed
and could exist after the death of usufructuary, which was the case in Roman

Egypt.
Dig. 33.4.14 is concerned with the testament of Theopompus:

Dig. 33.4.14 (Scaev. 15 Dig.)

Theopompus testamento facto duas filias et filium aequis partibus instituit here-
des et codicillis ita cavit: Tiv Quyatépa pov Kpiomivay, fiv noxounv ékdovvat,
@ &v ol gilot pov kai oi cvyyeveig Sokitdowat, Tpovonaet ékdobivat IToAavog
€i0WG LoV TNV yvuny &t Toig (0oL, £@’ oig kal TNy adeAerv avtig ¢§édwka.
Pollianus a marito puellae juratus scripsit voluisse patrem eandem quantitatem
in dotem accipere etiam minorem filiam, quam maior accepisset. Quaero, an
eandem summam dotis nomine coheredes extra partem hereditatis minori fil-
iae praestare debeant. Respondit eum cuius notio est aestimaturum, ut eadem
quantitas ex communi praecipua minori filiae dotis nomine detur.

Having drawn up a testament Theopompus instituted his two daughters and his
son as heirs for equal parts and declared the following in a codicil: ‘Pollianus
will consider that my daughter Crispina, whom I wish to be given in marriage, is
given in marriage to whomever my friends and kinsmen shall deem fit, knowing
full well that my intention is exactly the same, with which I also gave her sister
away in marriage’ Pollianus bound by an oath to the girl’s spouse has written that
the father wanted his younger daughter to receive a dowry to the same extent as
his older daughter had received. I ask, whether the coheirs need to give the same
amount to the younger sister on account of the dowry apart from her share of
the inheritance. He responded that he, to whom the judicial decision befalls,
shall determine that the same quantity taken first from the communal inheri-
tance is to be bestowed upon the younger daughter on account of the dowry.

Scaevola’s reply in Dig. 33.4.14 concerns a complex case, in which a father,
Theopompus, instituted his three children, two daughters and a son, as heirs
for equal parts in a testament. The testament is not included in the reply. With
the addition of a codicil in Greek, a problem arose with regard to the height
of these ‘equal’ parts. Because one of the daughters had already received her

47 According to Talamanca the name Aelia Dorcas was the name of a free Greek woman
(liberta). See Talamanca 2009, 662. Due to the fact that dorcas (gazelle) is a derivative of
the Greek d0p¢, it is plausible that the woman originated from the Hellenistic East. The
name is attested in only one papyrus, P. IFAO III 41, 11 (provenance unknown, III AD).
The reading of Aopxdcg is, however, highly speculative.
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dowry from her father, while the other was still unmarried at the time of her
father’s death, the inquirer now had become unsure, whether the dowry had
to be taken from the joint inheritance as a praecipuum (a thing taken from
an inheritance before division of that inheritance) as used in Gaius, Inst. II
21748, from Crispina’s own part of the inheritance or solely from the inheri-
tance of Crispinas siblings#. Three parties are named in this reply, namely the
father Theopompus, his youngest daughter Crispina and (probably) a family
friend named Pollianus. As for the name Theopompus (@edémoymog), which
is frequently attested in this timeframe in papyrological sources from Roman
Egypt, Talamanca holds it for real and because it is a Greek name in a Greek
codicil he places him in a Hellenistic context®?. Both the names Crispina>!
and Pollianus are authentic Roman names and according to Talamanca the
real names of the persons in question.

Just like the parakatatheke-text by Modestin in Dig. 31.34.7 from the
previous chapter (pp. 124sqq), this reply also concerns dotal law. According to
Stepan, however, this legal writing does not add additional knowledge to the
research concerning dos®2. Furthermore, Hausler mentions that this reply is
mostly concerned with the exegesis of elliptically formulated codicils and not
with difficulties regarding Hellenistic views on dowry>3. Scaevola concluded
from his exegesis that in this case of a bequeathed dowry, the dotal property
had to be separated from the estate, prior to the division of it.

As can be seen in the following, the papyri show a tendency in the Helle-
nistic East that the sons of the deceased father had to provide his daughter
with a dowry or the sons had to provide their father’s wife with the worth of
her original dowry. Therefore, it could be the case that the daughter Crispina
wanted to receive her dowry after the division of the inheritance from the
parts of her co-heirs.

48  Seealso Dig. 24.3.1 (Pomp. 15 ad Sab.), in which Pomponius stated that it is of the utmost
importance that a woman is given a dowry and that an issue regarding this matter did
often take precedent (praecipua) due to the public interest of it.

49  The eldest daughter of the two has already received a dos (D;) and the father, appar-
ently, wanted the dos of the younger daughter (D,) to be of the same height (D; = D,).
According to Scaevola, the amount of the dos (D) must be taken from the inheritance (I)
first, meaning that the inheritance will be 1/3(I-D;) per person. As D; = D,, the daughters
would both have 1/31 + 2/3D, because the first daughter already received a dos and the
second one would receive one of the same amount. The son would have 1/3 (I-D,). See
Kiibler SZ 28 (1907), 180-181 for an example based on a fictitious amount of sesterces (I =
30,000 HS and D = 5,000 HS).

50  See Talamanca 2009, 554.

51  Crispina can be frequently found in epigraphical sources from both Greek and Latin
speaking regions. In papyrological sources, however, Crispina is rare. From the second
century AD two Crispinae are known, Vibia Crispina in SB XXII 15849, 8-9 (Karanis, 121
AD) and from Roman Arabia Iulia Crispina in P. Yadin I 20, 5 (Maoza, 130 AD).

52 Stepan 2018, 97. See Stepan 2018, 97 for a list of Scaevola texts on dowries.

53 Héusler SZ 133 (2016), 428.
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A testament on papyrus, which shares great similarities with the case in
Scaevola’s responsum, is P. Oxy. XXVII 2474 (Oxyrhynchus, IIT AD)>4. This
testament from the middle to late III century AD, which came down to us in
a fragmentary state, belonged to a very wealthy man by looking at the assets
described>®. He instituted four heirs for equal shares, which can be recon-
structed from 1.4 OéAw &€ foov pépovg Todg Téooapdc pop [..56. Probably three
of these heirs were his own sons. This reconstruction can be safely assumed
due to Il. 25-31 of the document®’.

P. Oxy. XXVII 2474, 25-31 (Oxyrhynchus, III AD)

gav 8¢, 6 ) €ln, OTOTEPOG TOV
adTOV Taidwv pov ¢§ avBpwmwv yévntat drekvog fj kat addbetog, TO uépog
avTiig TG kAnpovop[ilag Tig éuiig dvatpéxetv eig ToLG Aotmovg ddeh@ovg \
avtod/ éuod Te vioig kal kKAnpovodpovg ¢€ ioov pépovg. Apa 8¢ Tf) TeevTij pov
éAevBépoug elval Bédw Nuetépovg oikétag O¢wva kai Taapu@vev. Elvar 8¢
aprovg BovAopan OO TV EEovaoiav Tij[g]
30 avTiig ebvovoTatng pov aupPiov Xapnuovidog, £’ v mepieoty Xpovov- IIpog
1@ te tedevtdv a[vT]n[v] mopeveaBat avTovg AkwAVTWS, OTOVSAV BoLVANB®Ot.

1. 27: viovg

If, may it not be so, one of the same children of mine will die without children
or intestate, let his share of this inheritance of mine devolve upon his remaining
brothers, sons of mine, and heirs in equal shares®s. Upon my death I wish that
our household slaves Theon and Taammonis are free. However, I want them to
be at the disposal of the same most well-minded beloved wife of mine, the afore-
mentioned Chaeremonis, for as long as she lives. After her death they may go
unhindered wherever they want.

This testament is a mixture of Roman law and local law, which becomes
evident from, for example, the redistribution of the inheritance in case of
the death of an heir without children or testament in the part here quoted (1l.
25-28)% and in the paramone-clause for the freed slaves in 1l. 28-31. After the

54 See also Babusiaux SZ 133 (2016), 532.

55 Strobel 2014, 249.

56 P Oxy. XXVII 2474, 4: I wish that my four [heirs will be instated] for equal parts...

57  That the four heirs are in part his children and in part other heirs is also evident from
11. 22-23: naoav miotery péAdovra dnooderv Toic avTois // maugi[v] pov kai kAnpovoporg
(that he with administering all his trust will look after these children of mine and the
heirs). See Strobel 2014, 244. Strobel argues correctly that of the four heirs a minimum of
three must be brothers. If one son would die, a minimum of two brothers would remain as
the plural &dedpod¢ suggests.

58  According to the editors of the text, this provision is a combination between substitutio
vulgaris and pupillaris. This addition of ‘without children or intestate’ is often used in
Hellenistic wills and points to a Greek provenance. This will be discussed below.

59  According to Nowak, this practice is directly derived from local legal practice. Nowak
2015, 152.
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manumission of the slaves, they were charged with the burden to stay with
the wife of the deceased. This legal concept is known as the Hellenistic legal
concept of paramone and, as it was unknown to Roman law, it exceeded the
regulations regarding patronage found in Roman law®. Furthermore, because
of the ‘fideicommissary’ style of the document it can be linked to local docu-
mentary practice®!, even though the testator was a Roman citizen.

Testamentary provisions in Greek denoted with the verb 0éiw are also
often associated with fideicommissa. In the document (1. 18-20) the testator
most likely bequeathed the (worth of the) dotal property back to his wife via
such a provision, which in Roman law is a legatum pro dote. Because this share
of the property was related to the dos it was separated from the rest of the
property in favor of the wife. The slaves and the slave-children are presumably
bought with money from the wife’s dowry, which in this way is now legated
back to her®2.

P. Oxy. XXVII 2474, 18-20 (Oxyrhynchus, III AD)

Kai doa édvnuat kol cuvetagapuny €’ dvoparog tig avtic ovpfio[v]
pov Xatpnuovidog SOvAKd gOUaTA | | | | e, v e kai Mavydprov kai T& TavTng
Tékva

20 KompivkalIL .. kai @vdy, £xety a[0Th]y BEAw KLPLELTIKADG.
And I want her to have with full proprietary rights as many slaves as I have
bought and registered under the name of my same wife Chairemonis, .... (N. N.)
and Pancharius and her children Copres and P... and Thnas.

In this document the property was given back to the wife as if it were her
own dowry®3 possibly to recreate her dowry, which is different from Scae-
vola’s reply in Dig. 33.4.14. In other testaments testators wished to create new
dotes® for their daughters, of which an example is the aforementioned will
of Aurelius Hermogenes®. In 1. 19-20 (partly reconstructed), he ordered
that his daughter Didyme had to be given a dowry of four talents of silver
by her brothers taken from the inheritance. The complicating factor in the
responsum of Dig. 33.4.14 is that the person to receive the dowry was also one
of the heirs.

60 Nowak 2015, 179-180.

61 Nowak 2015, 162-163.

62  For asimilar case see Dig. 33.4.6 (Lab. 2 post. a Iav. Epit.).

63  Seealso the copy of a Roman will in P. Diog. 9, 16-18 (Philadelphia, 186-224 AD), in which
the testator’s spouse is bequeathed with an estimation of her dowry in full.

64  An early example of this is P. Dryton I 4, 19-20 (Pathyris, 126 BC): §otwoav 8¢ Taypdiret
eic pepviy I/ [yadio] 0 (téAavta) iff ék T@v korvav (they are to give to Tachratis on account
of her dowry 12 bronze talents from the communal inheritance). This is the only property
bequeathed to Tachratis. The lion’s share of the inheritance is bequeathed to the testator’s
son and five daughters.

65 P Oxy. VI 907 (Oxyrhynchus, 276 AD) on p. 160.
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In the responsum by Scaevola, the dowry and the accompanying marriage
were managed by Pollianus, in whom Theopompus had put his trust.
Pollianus seems to take the role of a close family friend or perhaps of Crispi-
nas tutor, if she was a minor. Presumably, Pollianus, who was asked to find a
suitable husband, had after finding him sworn an oath to the future husband
of Crispina in order to further persuade him to marry her. Pollianus swore®
to him that Crispinass late father had promised her a dowry of the same worth
as her sister®”. Whether the conduct of Pollianus was conform the content of
the codicil by Theopompus is debatable and the correct interpretation of émi
10§ iooig is difficult. It appears that the testator wanted his younger daughter
to have a marriage, which was both in social, but also in contractual terms
equal to that of his oldest daughter. This does not necessarily correspond with
the oath and the document of Pollianus, who interpreted that a dowry of an
equal amount had to be assumed. Theopompus, however, wrote that Pollianus
knew what his opinion concerning the matter was (eidw¢ v yvaunv).
Scaevola, either interpreting éni 1oic iooig as at least entailing an equal dowry
for the younger daughter or believing that Pollianus acted on the wishes of
Theopompus, because according to the codicil he knew them, replied that the
magistrate, who needed to judge on the matter, had to decide that the dowry
had to be taken from the inheritance before it was divided.

To conclude, in his interpretation of the legal issue, which must be placed
in a Hellenistic legal context, it seems that Scaevola followed the Roman legal
doctrine of the favor dotis also present in the writings of Pomponius (Dig.
24.3.1), which is why the dowry can be taken from the undivided inheritance.
Papyrological sources such as P. Oxy. XXVII 2474 (Oxyrhynchus, III AD)
also show that dowries can be taken from the undivided inheritance. P. Oxy.
VI 907 (Oxyrhynchus, 276 AD) even shows that the dowry could be taken
from the combined inheritance of the male coheirs and did not affect the
(different) share of the two female coheirs. Scaevola, however, did not bother
himself with such an interpretation.

Lastly, in this reply Scaevola explicitly addressed the person who was
appointed to make the judicial decision (noti0)%8. According to Scarcella,
the notio in this responsum must be connected to the legal instrument of the
petitio fideicommissi, which can be found in Dig. 35.3.6 (Call. 4 de Cog.)®°. The

66  In the Editio Maior Mommsen suggests an emendation of iuratus into interpellatus. This
is, however, unnecessary when reading autem for a, which is possible due to the stripe,
indicating an abbreviation, on the a by F2. In the Dutch translation by Spruit iuratus is
translated, while a is omitted. Watson appears to follow Mommsen in his translation of the
Digest.

67  The swearing of an oath in the context of the Hellenistic East is examined in the previous
chapter. The testator in the bilingual reply of Dig. 32.37.5 swore an oath and Scaevola
advised that the oath must be considered real and trustworthy.

68  Heumann/Seckel s.v. Notio.

69 Scarcella AUPA 55 (2012), 639-640.
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magistrate entitled to make the decision is indicated by the Latin cuius de ea
re notio est”°. Save the responsum examined here, this expression can be found
four times in Scaevola’s Digest’!, of which also two other times in bilingual
responsa, namely Dig. 34.1.16.1 (Scaev. 18 Dig.) examined in the next chapter
and Dig. 44.7.61.1, of which the principium is addressed above (pp. 64sqq).

I1.2  Dig. 32.37.6 (Scaev. 18 Dig.): Callimachus the incapax

The second case which will be examined is Dig. 32.37.6 from the 18t book
of Scaevola’s Digest. In the Justinianic Digest it is incorporated in de Legatis
et Fideicommissis. The place of this fragment in the Justinianic Digest and in
Lenel’s Palingenesia are discussed in the previous chapter in the context of
Dig. 32.37.5, which is in the same fragment as this responsum.

In this case Titia has drawn up her testament, after which she added a
fideicommissum in Greek in favour of Callimachus and in her own hand-
writing. The validity of the testament of Titia itself remained unquestioned
in this reply, as it focused on this addendum. In this responsum by Scaevola’?,
Titia asked her heir to give ten thousand denarii to Callimachus based on a
labour contract. According to Talamanca, Callimachus was the real name of
the beneficiary’3. Apparently, the heirs of Titia refused to transfer the money
to Callimachus and the legal issue was brought in front of a judge, who
asked Scaevola to give his advise on the matter. Both arguments in favour of
Callimachus and against him are mentioned with regard to the ten thousand
denarii, which was either due because of the labour contract or illegitimately
bequeathed. In his reply, Scaevola had to advise whether Callimachus (or his
representatives) could lay claim on the money. Even though it may seem that
Scaevola decided in favour of the heirs, he in fact offered no direct solution
to the problem. He merely instructed the magistrate not to be misled by the
content of a piece of paper, just because it was put in writing.

70  Scarcella AUPA 55 (2012), 640. Scarcella also mentions a rescript by emperor Caracalla on
the petitio fideicommissi cited by Ulpian in Dig. 36.4.5.16 (Ulpian. 52 Ad Ed.), in which this
formula is mentioned (quorum de ea re notio est).

71  Scarcella AUPA 55 (2012), 640. The other responsa are Dig. 34.1.15.1 (Scaev. 17 Dig.) and
Dig. 34.3.28.3 (Scaev. 16 Dig.).

72 Scarcella AUPA 55 (2012), 635.

73 Talamanca 2009, 553. Callimachus, a name which occurs three times in the Digest (see
Hausler SZ 133 (2016), 433), seems generic. Talamanca, however, argues that the name is
real, because it is not only written in the Latin text, but also in the Greek document cited.
In Javolenus’ letter presented in Dig. 35.1.55 (Javol. 13 Epist.) the testator cannot bequeath
(another) Callimachus a sum of money as is evidenced by ‘Callimacho cum quo testamenti
factionem non habebat’ (Callimachus, while with regards to him he [i.e. the testator] had
no right to bequeath property via his testament), which is also the case in the responsum
cited below.
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Dig. 32.37.6 (Scaev. 18 Dig.)

Titia honestissima femina cum negotiis suis opera Callimachi semper uteretur,
qui ex testamento capere non poterat, testamento facto manu sua ita cavit: “Titia
S1e0pny kai BovAopat Sodfvar Karlipdyw podod xdprv Snvdapia popia”. Quae-
ro, an haec pecunia ex causa mercedis ab heredibus Titiae exigi possit. Respondi
non idcirco quod scriptum est exigi posse in fraudem legis relictum.

Titia, a most honorable lady, who in her business transactions always made use
of the services of Callimachus, who was not able to inherit via testament, hav-
ing drawn up a testament, declared in her own handwriting the following: “I,
Titia, have drawn up my will and I want Callimachus to be given ten thousand
denarii on account of a salary”” I ask, whether this money on account of salary
can be claimed from the heirs of Titia. I responded that that which has been
bequeathed due to evasion of the law cannot be claimed just because it is put in
writing.

The introduction to the legal document by Titia contains three peculiar
features, all of which must be linked to the actual reply by Scaevola. These
three are the characterization of Titia as a most honorable lady”4, secondly the
business connection between Titia and Callimachus, and thirdly the fact that
Callimachus was incapable to inherit via testamentary provisions, which is a
form of legal incapacity (incapacitas)’>.

In the text Titia is explicitly introduced as a honestissima femina. Kiibler
also highlights this fact and wonders how this can be combined with the
fraus legis of Scaevola’s reply’6. This statement together with the business
connection between Titia and Callimachus provides an argument in favor of
Callimachus and his claim to the ten thousand denarii. Allegedly, due to some
labor provided by him, Titia owed him ten thousand denarii’” of salary. This
could hold true, because Titia was a most honorable woman, who tended to
do business with Callimachus and arguably honestissimae feminae do not lie
to evade the law.

The counter arguments could be that Callimachus was not able to inherit
via testamentary provisions and the fact that Titia’s fideicommissary’ state-
ment is conveniently (and suspiciously) placed outside of the testament. The
reason for Callimachus’ legal incapacity is not mentioned in the responsum,

74 The word honestus, however, could also be used to denote the wealth of a person as is the
case in Dig. 47.2.52.21 (Ulpian. 37 ad Ed.). See Heumann/Seckel s.v. Honestus. This would
warrant an interpretation as a most wealthy lady. Furthermore, in papyri the title ‘most
honorable’ (évdoéérarog) is frequented often. The term honestissima femina can be found
as honorific titles in twelve epigraphical sources in a burial context, an example of which is
CIL IX 2232 (Telesia, IT AD).

75  Kaser 1971, 601sqq.

76 Kiibler SZ 28 (1907), 187.

77  Kiibler cautiously suggests that fraus legis could be deduced from the fact that the sum of
ten thousand denarii was an enormous amount of money for a contract based on labor. He
does, however, not speculate on the nature of this contract. Kiubler 1907, 187.
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but could be that he was a peregrinus falling under the senatus consultum
Pegasianum, as it forbade a peregrinus to be the beneficiary of a fideicom-
missum?s.

The fragment not only stated that the provision was written, but stressed
that it was written manu sua (with her own hand), which was no requirement
for codicils, as evidenced by Marcian”®. With manu sua a reference is made to
Hellenistic cheirographon-styled documents®. Modestin replied that from sua
manu documents the consent of the writer becomes manifest.8! Apart from
Titia’s own writing, Callimachus would have had to prove that his contract of
labour was real and not indeed a way to circumvent his incapability to legally
enter into the inheritance.

To conclude, other than Titia’s Greek in the codicil, the fact that Callima-
chus might be incapable to accept an inheritance due to him being a foreigner
(peregrinus) from the Hellenistic East and a reference to a cheirographon-
styled document (manu sua), there seem to be no indications of interference
with regulations from a Hellenistic legal culture. In fact, the opposite is true,
as Roman regulations interfere with the dealings of inhabitants of the Roman
East. Scaevola seemed in no way inclined to hold the Hellenistic context in
account in which there was more contact between Roman citizens and pere-
grini (if peregrinitas was in fact the reason of Callimachus’ legal incapacity),
by letting Callimachus be bequeathed with such a sum of money. He did,
however leave room open for an examination whether the contract, which
Titia mentioned as the reason for the debt of ten thousand denarii, was real,
with a caveat that it should not be considered real, simply because the testatrix
had written this in her testamentary provisions.

78  See Hausler SZ 133 (2016) 433, who also cites Gaius. In Gaius, Inst. II 285 it is stated
that the regulations concerning fideicommissa with non-Roman beneficiaries had been
made stricter (Ut ecce peregrini poterant fideicommissa capere, et fere haec fuit origo
fideicommissorum (For example, peregrines used to be able to receive from fideicommissa
and this was the entire origin of fideicommissa)). Peregrini, such as perhaps Callimachus
in this case, were no longer able to be beneficiaries of fideicommissa from the reign of
emperor Hadrian onwards according to a senatus consultum. The senatus consultum
Pegasianum is mentioned by Gaius in Inst. II 286a.

79  See Dig. 29.7.6.1 (Marcian. 7 Inst.): Codicillos et plures quis facere potest et ipsius manu
neque scribi neque signari necesse est (Someone can draw up a codicil and many of them
and it is not necessary that they be written or signed by his own hand).

80  See for cheirographa p. 116.

81  See Dig. 20.1.26.1 (Mod. 4 Resp.): (...) Modestinus respondit: cum sua manu pignori
domum suam futuram Seius scripserat, consensum ei obligationi dedisse manifestum est
(Modestinus responded: when Seius had written with his own hand that his own house
would be pledged, it is clear that he had given his consent to this obligation). Earlier in
this reply, Modestin linked sua manu to the legal instrument of the chirographum: (...)
mandante patre manu sua perscripsit instrumentum chirographi (upon request of his father
he with his own hand wrote out the legal instrument, a chirographum, in full).
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II.3  Dig.26.7.47pr (Scaev. 2 Resp.): Titius and Maevius tutors with
inequal powers

The third and final bilingual responsum of Scaevola examined in this
chapter also has a ‘fideicommissary’ statement using the Greek fovdoua:
kal mapakadd, like Dig. 32.37.6. This fideicommissary statement, however,
is more elaborate than in Dig. 32.37.6. It is unclear whether the Greek text
is taken from a codicil or from a testament. In the Greek text cited in Dig.
26.7.47pr (Scaev. 2 Resp.), the same formula is used as in Dig. 40.5.41.4 (Scaev.
4 Resp.). The formula must be seen as Roman testamentary language trans-
lated into Greek. The Greek fovAopai, sometimes used in a local legal context
(see above), is used for the Latin volo, while mapaxal@® must be understood
as either rogo or peto. This combination of words appears in Gaius’ Institutes
on fideicommissa in I1. 249: Verba autem utilia fideicommissorum haec [recte]
maxime in usu esse videntur: PETO, ROGO, VOLO, FIDEI COMMITTO, quae
proinde firma singula sunt, atque si omnia in unum congesta sint32. Here, two
of the verbs are employed together in one sentences3.

Furthermore, the reply is not mainly concerned with the hereditary
context of the case as it focuses more on a form of financial administratio
derived from the testament. The reply is included by the compilers in a
section specifically on the administratio of guardians and the legal risks
to which these guardians are exposed. In Lenel’s Palingenesia the fragment
(247) is therefore placed in a section on guardianship. Both the fragment as
a whole and the other two fragments in this section show no indications of
a Hellenistic context, other than the Greek passage cited below, although in
Dig. 26.7.47.2 debtors and pledged property from outside the Italic peninsula
are mentioned.

Dig. 26.7.47pr (Scaev. 2 Resp.)

Titium et Maevium tutores quis dedit et cavit: fovlopat kai Tapakad® mavtags
yiveoBat peta g MaiBiov 100 dded@od pov yvwpng, kai dixa avtod 10
ywopevov dxvpov €otw. Titius solus a debitoribus exegit: an liberati essent?
Respondi, si et administrationem Maevio dedisset, non recte solutum.

82 Galius, Inst. I1 249: It seems to be, however, that the proper words of fideicommissa, that
are predominantly in use, and rightly so, are: I beg (peto), I ask (rogo), I want (volo), I place
in your trust (fideicommitto). And it is equally effective to use one of them, or if all are
brought together in one sentence.

83  In the will of Sambathion, for example, she requested her nephew Gaius Julius Sabinus
to provide her with a proper burial using only mapaxad@. P. Mich. IX 549, 12 (Karanis,
117-118 AD): pov meprotodnv kai kndeiay mapaxald momjola]obao (I request that you take
care of my funeral rites and laying out). This mapaxad® is also seen in the inscription cited
in the previous chapter, SEG LIV 1221, 112 (Nakrason, I AD): Ouoiwg napaxalw (In the
same way I request).

84 It is assumed that the Greek ndvrac is a scribal error for mdvra. In his Editio Maior,
Mommsen also suggests the emendation mavra.
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Someone appointed Titius and Maevius as guardians and declared the follow-
ing in writing: I want and wish that all is done with the consent of my brother
Maevius, and let that which is done without him be invalid. Titius solely col-
lected payment from the debtors: [The question arose,] whether they would
be discharged [from their obligations]. I responded that, if he [i.e. the testator]
also gave the right of administration to Maevius, the debt would not have been
rightly paid.

Titius and Maevius have been appointed as guardians (tutela testamentaria)
by Maevius’ brother. Titius and Maevius, however, are, not granted the same
powers®, as acts done without Maevius’ explicit consent will not have legal
effect. Furthermore, Scaevola considered the possibility that on top of his
guardianship, Maevius was mandated the administratio, as can be seen in
‘also’ in the translation of et. If Maevius was granted this power, Titius lacked
the power to collect payment from the debtors and accordingly the payments
that were made to him, would not discharge the debtors from their debts8.
Tutela testamentaria was, presumably, already attested in archaic Roman
law, as can be seen in Ulpian’s quote of the Law of Twelve Tables in Tituli ex
Corpore Ulpiani X1.14%7. Gaius also mentioned this in Dig. 26.2.1pr (Gaius,
12 ad Ed. Prov.). The title Dig. 26.2 is entirely on testamentary tutelage. As is
to be expected the tutela testamentaria is not only known from Roman legal
writings. The practice to appoint tutors in a testament can also be found in
Attic law3® and in papyrological sources from the Hellenistic East8. Attic
law must have known a set of rules which governed tutela legitima as some

85  Seealso Hausler SZ 133 (2016), 435-436.

86  Even though the debtors were not discharged from their debt, it is not unlikely that on the
one hand Titius thought he was entitled to collect payment and on the other hand that the
debtors thought they could pay off their debts. This state of mutual error would have led to
an undue payment actionable via a condictio.

87  TCU XI 14: Testamento quoque nominatim tutores dati confirmantur eadem lege duodecim
tabularum his verbis: UTI LEGASSIT SUPER PECUNIA TUTELAVE SUAE REI, ITA IUS
ESTO: qui ‘tutores dativi’ appellantur (From these words of the same regulation of the Law
of Twelve Tables, tutors, who are appointed via testament, will also be confirmed “That
which he has bequeathed via legacies regarding money or tutelage of his own business, let
that be law’, who are called ‘given tutors’).

88  Plato mentioned tutela testamentaria in his dialogue Leges 924a-b: @ 8 &v émtpomwy oi
maideg Séwvra, 0y uev S1fépevog TeEAEVTR Kaul Ypdyag EMITPOTOVG TOIG ALY EKOVTAG TE
Kol opodoyodvtag [924b] émtponevoely ovoTIVAGODV Kl OTO00UG &V E0€AY, KaTd TADTA T
ypagévta 1 TOV EmTponwy aipeois yryvéobw kvpia (When one’s children need guardians,
in the case that after his death having drawn up a testament and having written whoever
and how many men he wishes to act as guardians to his children, should they be willing to
do so and agree to it, let the choice of the guardians be valid according to what is written).

89  Early sources are, for example P. Dryton I 1 (Diospolis Micra, 164 BC) and P. Dryton I 4
(Pathyris, 126 BC). Examples of this can also be found in Roman Egypt, e.g. P. Oxy. III 491
(Oxyrhynchus 126 AD) and P. Ryl. I 153 (Hermopolis Magna, 169 AD).
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authors such as Isaeus refer to these laws%. Kiibler states that no influences
of ‘Greek’ law can be found in the passage under discussion, but mentioned
that to appoint multiple guardians via testament is common in Attic law,
as is the case in this responsum and in papyrological sources®!. In Attic law
indeed, no limitations on how many guardians a minor needed can be found,
as can be seen in Plato’s dialogue Leges®2. Appointing multiple guardians
was practical, because the tasks of the guardians included taking care of the
minor, his or her education and general wellbeing, as well as the care of the
financial wellbeing of the minor. According to Lipsius, in the case of multiple
guardians, they had separate roles. One guardian was especially appointed for
the personal wellbeing of the minor, while another was appointed for legal
representation and the care of the minor’s estate®3. In case of tutela testamen-
taria not only an appointment of tutors could be found in the testament but
also a description of the tasks and powers of these tutors. An example of this
is the papyrus CPR VI 1, 10-13 and 22-23 (Ptolemais Euergetis, 125 AD), in
which the testator mentioned that his wife could not be held accountable for
the finances, as she was dveyAdyiotog®. The testator’s wife was appointed as a
guardian (émitpomog) of the testator’s underaged children, without financial or
legal powers, as she was not allowed to dispose of goods, which belonged to
their children. On the other hand, his brother Theon was appointed to super-

90  See Isaeus On the Estate of Aristarchus in the hypothesis: petd 8¢ tijv Tedevtnv Apiotdpyov
Apiotouévng &Sedpog @v avTod Kol KATX VoV EMiTpomog T@V ToD &SeApod yivopevog
naidwv ... (after the death of Aristarchus, Aristomenes, who was his brother, after
becoming the guardian of his brothers’ children according to the law). See also Lipsius
1915, 524.

91  Multiple guardians are e.g. found in the document ‘the will of a Hermopolite citizen’ of
P. Ryl. IT 153, the testator appointed two guardians for his son on the condition that they
provide him with as much food and clothing as they think necessary. In line 20 of P. Oxy.
VI 906, the testator appointed Aurelius Demetrius and his wife Isidora also known as
Prisca as the guardians of his three children.

92 Seealso Lipsius 1915, 526-527.

93 Lipsius 1915, 527. To this end Lipsius cites Demosthenes Against Aphobus I. 6, from which
he also deduces the division between an émitpomog and a kvpiog. The former only took care
of the person of the minor, while the latter took care of the minor’s financial business and
legal representation as well as of the person of the minor (Lipsius 1915, 527).

94 See for dveyldyioTog also P. Lond. II 375, 25 (Ptolemais Euergetis, first half II AD) and for
literature on &veyAdyiotog see Salomons ZPE 156 (2006), 222.
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vise this guardianship and to handle any purchases done by the children, to
which end the testator had deposited a sum of money at a bank®>.

In the document cited by Scaevola such a division of powers must also be
assumed. Kubler concludes that the brother of the testator, Maevius, must be
more than just a guardian by comparing this case to Dig. 46.3.14.5 (Ulpian. ad
Sab.)%, in which the jurist claimed that debtors in cases of multiple guardians
could rightfully pay their debt to one of the guardians®”. Furthermore, from
the same title as Scaevola’s reply is Dig. 26.7.24.1 (Paul. 9 ad Ed.). In this reply
Scaevolass pupil Paul stated the following in the case of multiple guardians: Si
duobus simul tutela gerenda permissa est vel a parente vel a contutoribus vel a
magistratibus, benigne accipiendum est etiam uni agere permissum, quia duo
simul agere non possunts. Ulpian has the opinion that in case of two guard-
ians a payment could be rightfully made to either one of the guardians, while
Paul seemed to hint on different and specific roles for each of the guardians
in case of multiple guardians, as only one guardian could have the power of
representation.

In the reply of Dig. 26.7.47pr, Scaevola hinted at a division of tutelary
powers, from which the idea of Kiibler originated, that there is more to this
case than a regular guardianship. The division of tutelary powers is also
attested in the works of Papinian. Dig. 26.7.38pr (Papinian. 12 Quaest.) must
be considered as a regulatory provision and reads.

95 CPR VI 1, 10-12: [t]fv yv[vaixé pov . . . 1// [éniltpomov ka8’ [0]méoTaory (BL VIII
103) 1@y é€ dAAfAwvY donAikwv Tékvwy dxpr 00 év Hlixie yévytar odoay av|en|impdnevt|ov
Kol &lveyAdyiotlov-cal3-]1//[ .. .. 1.. myTov (&meplionaotov? BL VIII 103) karek mavto
Tpomov 0vBev uévtor dndws é§adrotprovoay 00d¢ kataypnuatifovoay TV dvykévTlwy
(my wife guardian and with regard to the property of our underaged children ... until
they come of age, being without a guardian and being unaccountable ... under no
circumstances [will it be permitted to her] to alienate or to dispose of the property which
belonged to the children in any way). CPR VI 1, 22-23: &g 0¢ {&¢ 8¢} éyw év Oduat émi
1ij¢ Ildmmov tpamé(ns apyvpiov Spayuds tpioyeidiag Siaxooiag foblopar katateOivar //
[...]roic Ték[v]otg pov (or -ua? BL VIII 103) émaxorovBo[ivTolg 17j émtponfi ki T
Gyopaou® 100 &éedpod pov Oéwvos kafws mpoxitau (I want that the three thousand and
two-hundred silver drachmae which I deposited in the bank of Pappus will be reserved for
my children, while my brother Theon will oversee the guardianship and the purchasing as
stated above). For an analysis of the concrete rights of the wife of the testator, see Yiftach-
Firanko JJP 36 (2006), 162-164.

96  Dig. 46.3.14.5: Sive autem legitimi sunt sive testamentarii sive ex inquisitione dati, recte vel
uni solvitur (Payment will be made rightfully to either one [of the guardians], whether they
are guardians based on the law, appointed by testament or given after an investigation). In
this passage Ulpian is commenting on the writings of Sabinus, a first century AD jurist.

97 Kiibler SZ 29 (1908), 216.

98  Dig. 26.7.24.1: If the power to manage a guardianship is granted to two persons at the same
time either by a parent or by co-guardians or by magistrates, it must be accepted gener-
ously that the power of legal representation is similarly granted to one of them, because
two persons cannot have the power of legal representation at the same time.
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Dig. 26.7.38pr

Si plures tutelam non administraverint et omnes solvendo sint, utrum, quia nul-
lae partes administrationis inveniuntur, electioni locus erit an ut eiusdem pecu-
niae debitores excipere debebunt periculi societatem? Quod magis ratio suadet.

If several [guardians] have not handled the administration of the guardian-
ship and all of them are solvent, [it is asked], since no divisions of the power of
administration can be found, whether there will be an opportunity to choose
or that they as debtors of the same amount of money must carry the risk collec-
tively. The latter reasoning is more persuasive.

In this question to Papinian, guardians were appointed to a minor and it is
assumed that all guardians were solvent. Several of these guardians, however,
were not properly handling the financial aspects of the guardianship. The
question arose whether on behalf of the minor in question an action (actio
tutelae utilis) could be brought against a guardian of one’s own choice®® or
not and if the guardians were jointly accountable for the financial mishaps.
Papinian was in favour of joint-responsibility of the guardians, provided that
they were all solvent!%. Contrary to Dig. 26.7.38pr, in Dig. 26.7.47pr, there
is the possibility of the appointment of specific tasks to specific guardians.
A similar case can be found in Papinian’s responsum in Dig. 27.7.6 (Papinian.
2 resp.)10L,

To conclude, except for the Greek of the document no other indications
for a Hellenistic context of this reply can be found. Nothing can be inferred
from the Roman names of the parties in both Latin and Greek letters. As seen
in the papyri cited and in the Leges by Plato, in Attic law and in Hellenistic
legal cultures it was not unusual to appoint multiple guardians to a minor.
This can, however, also be seen in Roman legal writings, e.g. Dig. 27.7.38pr by
Papinian. The guardians were given different tasks and powers. The admin-
istratio of the minor’s estate is one of the tasks of the guardian. If only one
guardian was appointed with the power of administratio, due payment could
only be made to him and not to other guardians. In this, classical Roman law

99 Babusiaux 2011, 202. Babusiaux suggests that the text, notably the utrum ... an question,
has been interpolated by the compilators. See for literature on this topic also Babusiaux
2011, 202.

100  The reason why Papinian stressed the solvency of the guardians is to protect the pupil from
the insolvency of one of his tutores. It would have been disadvantageous for the pupil if
he had to bring action to an insolvent tutor for a part of the debt as claiming money from
insolvent parties is difficult.

101  Dig. 27.7.6 (Papinian. 2 Resp.): Officio cognoscentis conveniet, si tutores solvendo sint et
administratio non dispar, sed communis fuit, portionum virilium admittere rationem ex
persona tutorum (It is in accordance with the duty of the one who examines this case, that,
if the guardians are solvent and the administration is not divided but joint, he administers
to each [of the guardians] a proportional share based on the number of guardians).
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is no different. That Scaevola left the possibility open that both tutors had
different powers based on the codicillary provision, which in this case meant
that only one tutor had the power to collect debts, must be considered to be
both conform Roman law and Attic law and can also be found in Hellenistic
legal cultures.

II.4  Conclusion based on the three bilingual responsa by Scaevola

Confronted with these three (parts of) Greek documents from the Helle-
nistic East regarding inheritance and subsequent legal questions, Scaevola in
his advices does not appear to deviate from classical Roman legal doctrine.
Furthermore, it cannot be said that Scaevola tried to use Roman law to
accommodate the inhabitants of the Roman East. It is also true that the case
studies on Scaevola in this chapter are of such a nature that it is either not
possible to take local or Hellenistic law into account, as it, for example, was
in conflict with Roman law (Dig. 33.4.14), or that it is not visible, as the cases
in both Roman and Hellenistic law lead to similar conclusions. Following
the doctrine of favor dotis in Dig. 33.4.14 (Scaev. 15 Dig.) does not lead to
significantly different conclusions than following the provisions in P. Oxy.
XXVII 2474 (Oxyrhynchus, III AD) and P. Oxy. VI 907 (Oxyrhynchus, 276
AD). In Dig. 33.4.14 (Scaev. 15 Dig.) there is an opportunity to accommodate
Callimachus, a possible peregrinus from the Roman East, but this would
have violated provisions from a decree of the senate. The last case examined,
which is Dig. 26.7.47pr (Scaev. 2 Resp.), involves tutela and administratio.
Both the Roman legal system and Hellenistic legal cultures were accustomed
to a division of powers amongst guardians of a minor, especially concerning
the administratio, the legal representation and the general well-being of the
minor. In conformity with Roman law (and society) Scaevola left the possi-
bility of such a division of powers in the Greek document open and he was
not concerned with any Hellenistic practices regarding the matter.

111 THE BILINGUAL TEXTS IN THE DIGEST ON THE LAW OF
INHERITANCE BY THE JURIST PAUL

Having examined these responsa from Scaevola, two texts from Paul will
now be addressed. One of these texts is a responsum, namely Dig. 28.1.29pr-1
(Paul. 14 Resp.), while the other is an imperial decision (decretum). Dig.
28.1.29pr-1 is incorporated because this reply contains Greek language for
provisions concerning the last will of a deceased. Dig. 36.1.76 (74) pr (Paul.
2 Decr.) is examined in this chapter, even though it is not a responsum, but
an imperial decision, because the contested passage from the testament, on
which an imperial decision had to be made, was in Greek and was cited in the
decretum. The imperial decision wil be examined first.
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III.1  Dig. 36.1.76 (74) pr (Paul. 2 Decr.): An imperial decision on the
libertas testamenti faciendi

In Lenel’s Palingenesia this fragment (fr. 70) is included in a section on legata
and fideicommissa and is followed by a case (fr. 71), which was submitted to
Aurelius Proculus the proconsul of Achaea (Dig. 36.1.83 (81)), and which
will be discussed below. In Paul’s collection of imperial decisions of emperor
Septimius Severus twelve other cases can be found which are to a more or
lesser degree identifiable as cases from or connected to the Roman East, out
of thirty-eight reports of thirty-seven different legal issues!%2, so a consider-
able number.

Some of these cases from the Roman East are possibly related to persons
who are known to us from other sources, such as Dig. 4.4.38pr103, Dig.
28.5.93104, Dig. 49.14.47pr195, Dig. 49.14.47.11%6, and possibly Dig. 32.27.1.
Other imperial decisions have Greek names in it. These are Dig. 32.27pr
(Paula Callinico), Dig. 46.1.68.1 (Petronius Thallus), a case on the deportation
and relegation of Metrodorus and Philoctetes in Dig. 48.19.46, Dig. 37.14.24
(Hermogenes) and Dig. 40.1.10 (a slave-girl named Euemeria).

The decretum from Achaea (Roman Greece) mentioned above, Dig.
36.1.83 (81)197, and the decretum examined in this section, Dig. 36.1.76 (74)
pr, show great similarities and were both added to a section on the senatus
consultum Trebellianum. Both concern provisions regarding a female heir
who died without children and both limit their heir(s) in their freedom to
testate. In this decretum a certain Julius Phoebus had drawn up a testament
and instituted his three children as co-heirs (Phoebus, Heraclia and Polycrates
who was from another mother). The testator commanded his oldest son and

102 Daalder 2018, 1.

103 In this case Claudius Telemachus may be identified as the Claudius Telemachus from a
prominent Greek family from Xanthus, who was promoted to senatorial ranks by emperor
Septimius Severus. See Daalder 2018, 195.

104 A Greek freedman named Pactumeius Androsthenes is featured here. His master
Pactumeius Magnus, also mentioned, could have been the Prefect of Roman Egypt of the
same name. This Pactumeius Magnus is known from the papyri, e.g. BGU II 525dupl, 10
(Arsinoite nome, 178 AD). See Daalder 2018, 328-330.

105 This fragment concerns a woman named Moschis, who might have been Numitoria
Moschis. See Koops 2010, 52-60 and Daalder 2018, 520-522.

106 The Aemilius Ptolemaeus from this case could be identified with the Aemilius Ptolemaeus
in line four of a Greek inscription in Roman Syria (AD 195), published as IGLSyr IT 448.
See Daalder 2018, 536.

107  This decretum from Paul’s collection of imperial decisions features parties with Greek
names (Julius Phoebus, Phoebus the younger, Polycrates and Heraclia) and the proconsul
of Achaea. The word povouep@g ‘in a one-sided hearing), is mentioned. The use of such
a technical legal term in Greek is an indication that the whole procedure including the
hearing itself was in Greek. The decretum itself, however, does not contain documentary
Greek or references to a Greek document and for this reason it falls beyond the scope of
this dissertation and is, therefore, not examined in full. A brief summary is given. For an
elaborate analysis of this decretum, see Daalder, 2018, 423-432.
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his daughter not to allocate the inheritance to a third party via testament,
should one of them die without children, but to the remaining siblings. Later,
it appears that the daughter Heraclia had indeed died childless, but allocated
the property only to one of her remaining two brothers, namely Phoebus. This
testamentary provision, lastly, is also found in another decretum from Paul’s
collection mentioned above, namely Dig. 32.27.1, in the form of si sine liberis
Hermippus moreretur (should Hermippus die without children) written in a
codicil. The decretum of Dig. 32.27.1 is also presumed to be from the Roman
East, because it is not unlikely that the parties mentioned in the codicil can be
identified as members of a highly esteemed family from Ephese in Asia Minor
(the Pompeii Hermippi) and that the heir mentioned in the codicil was the
well-known Gnaeus Pompeius Hermippus Aelianus.!08

As mentioned above, the compilators of the Justinianic Digest have added
the decretum of Dig. 36.1.76 (74) pr to a section on the senatus consultum
Trebellianum. This decree of the senate originates from the year 55 AD and
was issued under the rule of emperor Nero and named after consul Trebel-
lius Maximus!%. The decree was issued to reduce the rate of refusals of
inheritances. These refusals happened because via testamentary provisions
a testator could request his heir to hand over substantial parts of his estate
to a fideicommissary beneficiary, while the heir remained liable for actions
brought against him. Due to the risks an heir was exposed to, combined with
the insignificant benefits of the inheritance, inheritances were refused, which
was considered problematic. Both Gaius and Ulpian made explicit mention
of this senatus consultum and Ulpian even quoted (a piece of) the decree
verbatim in his treatise on fideicommissa in Dig. 36.1.2 (Ulpian. 3 Fid.)!10. The
final sentence of Ulpian’s quote reveals the intended purpose of the decree
by the senate: “quo magis in reliquum confirmentur supremae defunctorum
voluntates™ 11,

The senatus consultum Trebellianum addressed a broader range of topics
concerning fideicommissa in order to correctly regulate a testator’s last will.
The following bilingual text in Dig. 36.1.76 (74) pr apparently concerns one of
these other topics of the senatus consultum!12 and was therefore added to this
section by the compilators:

108 See for sources on this identification Daalder 2018, 363-365.

109  See Dig. 36.1.1 (Ulpian. 3 Fid.), in which Ulpian wrote the exact date of the senatus
consultum, namely the eighth day before the calends of September [i.e. the 25t of August]
during the consulship of Annaeus Seneca and Trebellius Maximus.

110  See also Gaius, Inst. II 253 and for further information and literature see Kaser 1971,
762-763.

111  Dig. 36.1.2 (Ulpian. 3 Fid.): “... that the final wills of the deceased be more confirmed for
the future”.

112 The text can be found in Kiibler’s article Griechische Tatbestidnde SZ 29 (1908), 183-189 and
from more recent years Spina (2012), 491-493, Héusler SZ 133 (2016), 439-440 and lastly
Daalder (2018), 399-409.
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Dig. 36.1.76 (74) pr (Paul. 2 Decr.)

Qui filium et filiam habebat, testamentum fecit et ita de filia sua caverat:
évtéAopai oot un StatiBeoBat, ptv Tékva oot yevéoBat. Pronuntiavit imperator
fideicommissum ex hac scriptura deberi, quasi per hoc, quod prohibuisset eam
testari, petisset, ut fratrem suum heredem faceret: sic enim accipiendam eam
scripturam, ac si hereditatem suam rogasset eam restituere.

Someone, who had a son and a daughter, had drawn up his will and declared the
following concerning his daughter in writing: “I command that you do not make
a testament until you have got children”. The emperor [i.e. Septimius Severus]
sentenced that from this provision a fideicommissum was due, as it were for this
reason, that he had asked, by forbidding her to make a testament, that she would
make her brother her heir: and that therefore the provision must be interpreted,
as if he had asked her to restitute her inheritance.

This case is different from the responsa examined in this chapter, as it is an
imperial decision or decretum, while a responsum is a legal advice from a
jurist. Presumably, the case was brought to a lower court in the Roman East.
Possibly, after an appeal the case was first brought to the imperial court, where
(the bureau of) emperor Septimius Severus, as highest judicial body, made a
final decision regarding the matter.

In this case a testator who had two children had made a will in Greek, in
which he commanded his daughter not to draw up a testament before she had
children, which means before she had heirs of her own. The Greek word used
to initiate this request is évréAdogar. In this testamentary context évréAdlopar
must be taken as a command rather than a request to the daughter.!13

The same verb évréAldopar is used in P. Oxy. XXII 2348 (Oxyrhynchus,
224 AD), 31 in a slightly different meaning. This document is a record of
an opening of a per aes et libram!!4 testament containing the text of the will
copied in Greek!!>. This testament, which belonged to Aurelius Chaeremon
son of Heraclides, was formally opened at the office of the strategus (Aurelius
Harpocration) in the city of Oxyrhynchus:

TOD 0W]patog pov
[t0]y @plo]vtida évtéddopal Toig avTIg VIQTIS Hov Kol TO cwpdT[t]dv pov
ka[t]azagfivan 0w év @ fToipaca OpOYHATL TTPOG TO HvNueiw TG TpoTe-
[Taypé]vng pakapeitidog pov yvvaukog HpaxAeiag. gig 6 v meplotoAny
35 Povhopat ¢§ ioov Sodvat ToG vViovg pov Spaxpag Tevtakoaiag odV avot-
koSouf Toppov

113 Kibler SZ29 (1908), 184.

114 The ‘Roman’ style of the testament is connected to the chronological proximity to the
Constitutio Antoniniana of AD 212. See Amelotti SDHI 15 (1947) 36-37.

115 Foran overview on literature on the procedure of opening testaments, see Colella Tyche 33
(2018), 55.
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I entrust the care of my body to my sons and I want my body to be buried in the
grave I prepared near the tomb of my aforementioned deceased wife Heraclia. I
want that my sons equally give five hundred drachmae for the wrapping [of the
corpse] and the erection of the tomb.

In these testamentary dispositions the testator made requests concerning the
care of his body!1¢ using three different Greek verbs, which are évréAdopal,
0élw and Bovdopar. These three verbs must be considered more or less
interchangeable and more intuitively used in a local legal context than in a
concise Roman legal manner!!7. With regard to the Greek testamentary
dispositions of Dig. 36.1.76 (74) pr Spina mentions that the Greek these are
not technical Roman legal terms and typical for certain local legal cultures
and as such would not be recognizable for a Roman jurist!!8. In the papyrus
these verbs form the basis of testamentary dispositions to his sons and in
this way évréAdopar in the Greek text cited in the decretum by Paul must be
understood. The difference between the Greek cited by Paul and of P. Oxy.
XXII 2348 is, that the papyrus is a Greek copy of a Latin testament, while the
Greek cited by Paul seems to be taken directly from a testament in Greek.

The testamentary provision by the father in Dig. 36.1.76 (74) pr is made
to limit the freedom to testate of his daughter for as long as she had not
produced an heir which continued her father’s bloodline. As the testator only
had two children, the family fortune would be reunited and restored to her
brother, if she died intestate without children. The father probably had in
mind that if his daughter would die childless and intestate that her brother
could claim the patrimonial property!1?. This idea was confirmed by the
Emperor as he sentenced that this provision had to be viewed as a fideicom-
missum to restitute the inheritance to her brother.

116 Inmany testaments dispositions were made which mention that the sons (children) of the
testator should provide a proper burial and proper care for the body of the deceased. See
Thoma CdE 93-185 (2018), 154-155.

117  See for this use of Oélw Nowak 2015, 162-163. Nowak indicates that via the use of verbs
such as OéAw the testator did not intend to create Roman-styled fideicommissa. These verbs
must be considered to originate from a local legal context, which was unfamiliar with
fideicommissa. These provisions, however, when subjected to Roman legal interpretation,
were interpreted as fideicommissa.

118 Spina 2012, 492. Wacke mentioned that even though in the text the document has been
(untechnisch) called ‘testament, this would not have meant that it was an officially recog-
nized testamentum in Wacke SZ 110 (1993), 50. Both Spina and Wacke, however, do not
provide further argumentation.

119  See Dig. 30.114.6 (Marcian. 8 Inst.), in which, based on a senatus consultum, the request
of a testator to his heir to appoint a specific heir, must be seen as a request to restitute
the inheritance ‘si rogasset hereditatem restitui’ (‘as if he had asked that the inheritance
be returned). See also Dig. 36.1.18pr (Ulpian. 2 Fid.). This of course did not alter the fact
that the daughter of the testator had the ability to allocate the rest of her property, if not
inherited from her father, to others via a testament.
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In a similar case, which is Dig. 31.77.24 (Papinian. 8 Resp.), Papinian rejected
such an interpretation as a fideicommissum120:

Dig. 31.77.24

“Mando filiae meae pro salute sollicitus ipsius, ut, quoad liberos tollat, testamen-
tum non faciat: ita enim poterit sine periculo vivere”. Fideicommissariam here-
ditatem sorori coheredi non videri relictam apparuit, quod non de pecunia sua
testari, sed optentu consilii derogare iuri testamentum fieri prohibendo voluit.

“Concerned about her well-being, I request my daughter not to draw up a testa-
ment until she has children, so that she shall be able to live without danger”. It
became evident that there appeared to be no fideicommissary inheritance for
her sister and co-heir, because he did not want to make testamentary disposi-
tions concerning his money, but under the pretext of counsel wanted to restrict
her rights by prohibiting her to draw up a testament.

The testator requested his daughter to refrain from making a testament until
she had children, which is similar to the provision in the decretum of Dig.
36.1.76 (74) pr. Both cases anticipate that the daughter may die without
children and without a testament in the hopes that a consanguineous heir,
which in Dig. 31.77.24 was her sister and in the decretum her brother, would
receive her part. Papinian, however, rejected the interpretation that there
could be an actionable fideicommissum, because he saw it not as a way for
the deceased father to make provisions about his property, but as a way to
limit the freedom to testate of his daughter. In both Dig. 31.77.24 and Dig.
36.1.76 (74) pr, the rationale of the father must have been to keep the family
property in the hands of his children, even though the father in Dig. 31.77.24
pretended to give this advice to his daughter for her own well-being. The
question remains why emperor Severus understood such a provision to be
a fideicommissum, while Papinian denied that interpretation!?!. An answer
could be found in the legal context of the Hellenistic East in which the case
of Dig. 36.1.76 (74) pr was embedded. Therefore, the legal context of such
provisions in the Hellenistic East will now be examined.

A similar case is found in a bilingual papyrus, P. Thomas 20 (Oxyrhyn-
chus, 269/270 AD). In this document consisting of a Latin and a Greek
papyrus glued together, the Latin part is damaged, but could be reconstructed

120  As remarked by Daalder, both texts are often juxtaposed to one another in scholarly
research, see Daalder 2018, 408. The two texts are also examined in a Greek context, see
Kiibler SZ 29 (1908), 188, Spina 2012, 494sqq. and Hausler SZ 133 (2016), 440.

121  Inarescript by the emperors Valerian and Gallienus from 259 AD attested in Cod. 2.3.15,
the emperors decide against the restriction of a father’s freedom to testate, even though he
himself restricted his own freedom via a provision in the dowry agreement, in which he
stated that in case he would die his daughter and his son would be his co-heirs for equal
parts: ...neque ullam obligationem contrahere, nec libertatem testamenti faciendi mulieris
patri poterit auferre (and nor can it carry to effect any obligation, nor can it take away the
freedom to draw up a testament from the father of the woman).
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based on the Greek document (col. IT)!22. The Latin document is a copy of a
petition by Aurelius Thonis submitted to the prefect of Egypt. In line 6 the
writer stated that his sister Aurelia Saraheus died intestate and without chil-
dren (sine pluerisi2? et intestatae defuncta). This sister can be compared with
the daughter in Dig. 36.1.76 (74) pr.

10

15

20

25

P. Thomas 20, Col. II 3-25 (Oxyrhynchus, 269/270 AD)

Elpwt]®, kVpte, Owg polt] kai t[oig]
ad[ehg@]oig pov Toig kwvoavyv[v-]
ai[oig Av]pnAiolg Owviw kai Oew[vi-]
vlw @] ko etpwviw ¢k Tod [ad-]
T0[D kai p]okelEVOL TATPOG, Un-
tplogTep]akiaivng, d@g bmapxOv-
tlwv Sax]atoxiv Adpniiag Z[apa-]
g[D]1og ddeh@iic NudY kwoa[v-]
TelevTnodong €k Tod uépovg Tod
Statéypartog 8t ob toig vopip[o] t[g kAn-]
povopolg Sobfnvat breokéDn.

£800n émtt Tod Kvpiov HUDY

Khavdiov Kaicopog ZeBaoctod kai
[Matépvov vrdtolg. AvprALog

Odvig aitodpat T Staka[Toxnv]
EUAVT® Kal opomatpiol[c]

pov adeA@oig TV TG ddeAPiig

U@V ZapaedTog WG TpOKEeLTAL.
Avpnridiog Atookopog Eypaya vep
avtod ) eidotog ypaupata. (tovg) p
Ow0 «0. ¢k ToD Sataypatog: dvé-
yvwv. koOA(Afpatog) pn, top(ov) a.

11. 8-9: Hrtapyov- | [wv papyrus, L. 14: dneoxéOn, eokedn papyrus, 1. 17: vma-
ToLo papyrus, 1. 22 tmep papyrus

I ask you my Lord, to grant me and my consanguineous brothers, Aurelius Tho-
nis and Aurelius Theoninus also known as Petronius, who are from the same
aforementioned father, their mother being Hieraciaena, the possession of the
property of Aurelia Saraheus!?4 our consanguineous sister, who died without
children and intestate, based on the part of the Edict!25, in which it is promised

122
123

124

125

Gagos/Heilporn in P. Thomas 20 intro.

The Greek in Col. II, 11 has dréxvov, which is why sine pueris (without children) is supple-
mented.

The name Saraheus is chosen over the more common Saraeus due to the Latin spelling of
the name on line 5 of Col. I of this papyrus.

Awatdyua (translated from the Latin edictum in Col. I, 11) can either refer to an imperial
edict or to that of the prefect of Egypt. According to Katzoff Statdyua refers to the edict of
the urban praetor in Rome, see Katzoftf TvR 37 (1969), 418 & 435.
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to be given to the legitimate heirs. Handed during the consulship of our Lord
Claudius Caesar Augustus and of Paternus. I, Aurelius Thonis, request the pos-
session of the property of our sister Saraheus for myself and my brothers of the
same father as stated above. I, Aurelius Dioscorus have written this for him,
because he does not know letters. In the 214 year, on the 29t of Thoth. In accor-
dance with the Edict: I have read it. Column 48, volume I.

The case in the papyrus shows a local Roman citizen!2¢, Aurelius Thonis,
requesting admission of the possession of the property (agnitio bonorum
possessionis'2”) of his deceased sister, since she died intestate and without chil-
dren. The editors Gagos and Heilporn suggest that this petition was drawn
up and sent to the prefect to strengthen their claim on the property!28. In the
petition no description of the property is given. Furthermore, no mention is
made as to how the sister obtained it. Three possibilities are mentioned by
the editors of the papyrus, namely that she inherited the property from her
parents, from a deceased husband or as result of a divorce.12? The first reason
would be in line with the decretum of Dig. 36.1.76 (74) pr.

Returning to the decretum, the father envisaged to reunite the family
property, if his daughter did not produce a consanguineous heir. In his Institu-
tiones, Gaius mentioned the regulations regarding intestate succession. In Inst.
II1. 9-10 can be read that, according to the Law of the Twelve Tables, if the
deceased did not have heirs of his (or her) own, the inheritance would befall
his/her agnati (family relations on the father’s side), who in the first place
were brothers from the same father (eodem patri fratres agnati)'30, which in
the case of the decretum was the deceased’s brother.

The idea to restitute property to family members, when an heir did not
have children is common in the Hellenistic East and is attested in testamen-
tary documents of the same time as Dig. 36.1.76 (74) pr. An example of such
is P. Oxy. I1I 491, 10-12 (Oxyrhynchus, 126 AD).

P. Oxy. 111 491, 10-12 (Oxyrhynchus, 126 AD)

10 v 8¢ Tvi TOV TpLOVY ViV cVUPR dTékvw TedevTioal Eo0tw TO To[V]TOL PéPOG
TOV TEPLOVTWY adTOD AdeAdV ¢€ {oov, Tapd 8¢ tadta pn [odong undevi tdv
ka]Ooov
¢Eovaoiag mapaPaivery OV 8¢ mapaPnoopevov ATOTIVELY TQ EVIEVOVTL TO T
BAaPog kai émiti[pov] dpyvpiov dpaxuag x. thiag kai e[ilg 10 dnp[ooiov talg
Joag, kai undev fio[oov kbpta pévery t]a
nipokeipeva. 1y Stabnkn kvpia.

126  In this timeframe all free persons were Roman citizens.

127  This procedure to acquire the possessio bonorum was applied by both Romans and
peregrines. See Thoma 2019, 476. For other papyri concerning the agnitio bonorum
possessionis, see Thoma 2019, 476.

128  Gagos/Heilporn 2001, 179.

129 Gagos/Heilporn 2001, 175. For literature on this see note 4 on the same page.

130  Seein detail Kaser 1971, 695sq4.
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Should it come to pass that either one of my three sons dies without children, let
his share befall his remaining brothers in equal parts, let no one at all have the
power to transgress beyond these provisions, let the party that will transgress
these provisions pay to the party that abides by these the damages and a fine of
a thousand drachmae and the same amount to the treasury and the aforemen-
tioned provisions be no less valid. This testament must be valid.

In this testament the testator, Eudaemon son of Thonasychis, has drawn up a
testament, in which his three sons, all of the same mother (P. Oxy. III 491, 4)
were appointed as co-heirs, two of which were minors at the time when the
testament was drawn up. The father clearly wanted to exclude non-kindred
third parties from the family property, as the property was to be restituted to
the remaining brothers in case of a childless death by one of the co-heirs. It is
not stated that the testator forbade his children to draw up testaments them-
selves regarding the property. In case of a childless death the property needed
to be transferred to the remaining brothers, but could this also hold true if
the deceased co-heir had drawn up a testament, which included other heirs
than his brothers? Arguably, it can be seen as a transgression of the provisions
of the father, if in this case the property would befall a non-kindred heir and
not the co-heirs, albeit that the penalty clauses mentioned in the citation were
applicable to all the provisions of the testament and not just the provisions
cited. In this the testator Eudaemon seemed to limit the freedom to testate of
his sons!31.

In most documents with similar provisions &di&feto¢ (without having
drawn up a testament) is added. In such cases, the testator left the option
open for his heirs to bequeath the property themselves via a testament. If
the heir would die childless and without a testament, then the property
of the father had to be transferred to the heirs of the deceased father. This
is, for example, the case in the testament of P. Oxy. XXVII 2474, 25-28
(Oxyrhynchus, III AD)!32. The Greek of this document is quoted above on
Pp- 168-169. In this testament, which has visible influences from a local legal
context, such as a paramone-clause which is unknown to Roman law!33, the
testator, whose name is not preserved on the papyrus, wanted the property
that he bequeathed to befall his remaining sons, should one die childless. This
construction shows some similarities to the Roman substitutio vulgaris (substi-
tution of an heir by another in case this heir does not accept the inheritance
or is already deceased)!34 and pupillaris (substitution of an heir in place of a

131  Asisalso the case in the decretum of Dig. 36.1.76 (74) pr.

132 See also the earlier cited P. Thomas 20. Other examples in testaments are P. Oxy. III 490,
6-7 (Oxyrhynchus, 124 AD) and P. Oxy I 105, 6 (Oxyrhynchus, 117-137 AD). On these
testaments see Kiibler SZ 29 (1908), 186.

133 Nowak 2015, 179-180 (also for further literature).

134 Substitution was common in local wills from Roman Egypt. For the different substitution-
clauses used in testaments, see Derda and Nowak 2016, 141. They also mention the testa-
ment of P. Oxy. IIT 491.
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minor), as seen in, for example, Gaius, Inst. II 181 and Dig. 28.6.4.2 (Mod. 1
de Heur.), in which a testator could substitute his heirs under certain condi-
tions. In the practice of the papyri, however, not the heir is substituted, but the
property is being transferred to family members (brothers in this case) of the
deceased. The testator in P. Oxy. XXVII 2474 held into account the possibility
that his sons, even when they died childless, could have made testamentary
provisions themselves to allocate the inherited property. Only in the case that
one of his sons died childless and without having drawn up a testament would
the patrimonial property befall the remaining sons!3>.

To conclude, the decretum as wel as the Greek testamentary provisions
discussed above had their roots in a Hellenistic legal context and practice.
Three decreta from the Hellenistic East in the collection of imperial decisions
by Paul have similar testamentary provisions!3¢, which all had the purpose
to preserve a family’s fortune within that family. Similar provisions can also
be found in papyrological sources from Roman Egypt. The Greek provision
in Dig. 36.1.76 (74) pr is given shape as a Roman legal concept by emperor
Severus, who deduced a fideicommissum from this provision (fideicommissum
ex hac scriptura), so it could be operational in the structure of the Roman
legal system. The contents of this fideicommissum were to be interpreted as
a command to restitute her patrimonial inheritance to her brother, should
she die childless. Thus, in this case the emperor converted the limitation of
the heir’s ability to testate into a provision that was actionable as a fideicom-
missum hereditatis under the condition that the female heir die childless. In
Roman legal doctrine this condition is referred to as a si sine liberis deces-
serit- clause. Papinian advised against this practice in his responsum of Dig.
31.77.24. Emperors Valerian and Gallienus did not follow Emperor Severus,
as can be seen in the rescript of Cod. 2.3.15. By doing so Severus showed his
willingness to go to great lengths to adjust a Hellenistic legal practice as found
in papyri containing testamentary provisions into the framework of Roman
law by means of the voluntas testatoris.

135 The provision stating that patrimonial property of an heir had to be given to other
consanguineous heirs in case the former had died without children can already by found
in second century BC in P. Ashm. I 22, 18 (Hawara, 107/106 BC). In a form compa-
rable to P. Oxy. XXVII 2474 it is already attested in the the first century AD in P. Mich.
V 276, 2-3 (Tebtynis, 47 AD): 10 vndpywv (read: Om&pyov) 1@1 TETEAEVTHKOTI HUDY
arérvwr kol &detabétwr dpomatpiwt Kol // opountpiwt &SeApdr Avorpdyw: EBSopov uépog
Hpvoovs pépoug oikeiag kal avAijs kal T@V cv<v>kvpwvTwy TavTwy (the seventh part of
half a house and court yard and all appurtenances, which belonged to our brother Lysima-
chus from the same father and the same mother who died without children and intestate).
From the papyrological sources, therefore, it seems that the concept of keeping property
within consanguineous family members via such clauses was a well-established practice.

136  In the works of Paul this provision can be seen these three instances: Dig. 36.1.76 (74) pr,
Dig. 36.1.83 (81), and Dig. 32.27.1.
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II1.2  Dig.28.1.29pr-1 (Paul. 14 Resp.): A Greek validation clause in writing

The second text by Paul discussed in this section is Dig. 28.1.29pr-1 from the
fourteenth book of his replies. The compilators of the Justinianic Digest have
incorporated it under the title Qui testamenta facere possunt et quemadmodum
testamenta fiant (Those, who can draw up a testament and in what way testa-
ments come to be). Under this title no other Greek documents appear other
than the, in Paul’s times already Romanized, Hellenistic legal instrument of
the chirographum (Dig. 28.1.30 (Paul. 3 Sent.) and one Greek word used as
a technical term, which is yapaxt#p (used for seals of documents!3”) in Dig.
28.1.22.5 (Ulpian. 39 ad Ed.). In Lenel’s Palingenesia the fragment (fr. 1561)
is included in a segment on fideicommissa. Fragment 1561 contains the only
Greek text in the fourteenth book of Paul’s replies, with the exception of the
Greek names of two freedmen in Dig. 31.87.2 (Symphorus and Beryllus).

Dig. 28.1.29pr-1 (Paul. 14 Resp.)

Ex ea scriptura, quae ad testamentum faciendum parabatur, si nullo iure tes-
tamentum perfectum esset, nec ea, quae fideicommissorum verba habent peti
posse. 1. Ex his verbis, quae scriptura!38 pater familias addidit: tadtnv v
Stabnknv Podropat elvat kupiav émi mdong €ovoiag, videri eum voluisse omni-
modo valere ea quae reliquit, etiamsi intestatus decessisset.

From this writing, which was being prepared for the making of a will, even these
things which entail words of fideicommissa cannot be claimed, if the testament
was never lawfully completed. 1. From these words, which a pater familias added
to a writing: “I want this testament to be valid in every power”, it appears that he
wanted that the provisions which he left behind were valid by all means, even if
he had died intestate.

In the first part of the fragment a ‘testator to be’ wanted to draw up a testa-
ment and had already started doing so. In the draft of the document the
author had written sentences containing testamentary provisions including
fideicommissary statements. These provisions, such as legata and the insti-
tutio heredis and even the fideicommissary provisions were not actionable,
if the testament had not been completed lawfully!3°. Fideicommissa could be

137  Such usage of yapaxtip can be found frequently in papyrological sources from the first
century AD until the sixth century AD. The expression ywpic yapaxtijpog (without a seal)
is often used in customs receipts, see for example P. Customs 469, 6 (Dionysias, 208 AD).

138 Mommsen mentions a possible emandation to scripturae in his Editio Maior.

139 See also Ulpian in Dig. 32.11.1 (Ulpian. 2 Fid.), in which Ulpian stated that if a person
started to draw up a will, but died before the testament was completed, even the fidei-
commissary provisions were not actionable, as this was decided per rescript by emperor
Antoninus Pius. For the combined analyses of the fragments Dig. 32.11.1 and Dig.
28.1.29, see Longchamps De Bérier RIDA 45 (1998), 490-492. Furthermore, Longchamps
De Bérier analyses a third fragment Dig. 29.7.13.1 (Papinian. 19 Quaest.), in which the
problem is considered from another point of view.
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constructed in a form-free way. Testators could write down fideicommissa
outside of the testament and they were actionable. Regardless of the form-
free nature of the fideicommissa, fideicommissa apparently were not action-
able if the testator’s testament in which they were written was not lawfully
completed!4?. In Roman testamentary law an incomplete testament must be
considered null and void!4l. This is also concluded by Spina, who further
adds two cases from the Digest!42. One of those cases is Dig. 5.2.13 (Scaev. 3
Resp.), in which Paul noted that: probat autem nec fideicommissa ab intestato
data deberi, quasi a demente'*3. The same argument is made by Claudius
Tryphoninus who commented on the 18t book of Scaevola’s Digesta!44: Nec
fideicommissa ab intestato data debentur ab eo, cuius de inofficioso testamento
constitisset, quia crederetur quasi furiosus testamentum facere non potuisse'*>.
The text of Dig. 28.1.29 continues with a bilingual passage featuring a
Greek clause. The principium deals with the validity of provisions of incom-
plete and therefore invalid testaments. In paragraph 1 the topic is a case in
which a person died intestate leaving only some writing (scriptura) behind in
which parts of his property were bequeathed. The complicating factor here is
that the scriptura featured a clause in Greek stating that all dispositions were
meant to be valid. Such a clause was very common in documents!4¢ and more
specifically in testaments. An elaborate example from the sixth century AD
illustrates the importance of such a clause and shows that this single clause

140  Contrary to this, fideicommissa in separate codicils were enforceable. See Dig. 29.7.16
(Paul. 21 Quaest.). An earlier example can be found in Dig. 29.7.3.1 (Salv. Jul. 39 Dig.). A
later example is attested in a rescript by emperor Diocletian to Stratonicus in Cod. 6.36.4
(sine die et consule).

141  See Daalder in Hekster (e.a) 2019, 61.

142 Spina 2012, 509. She also quotes Voci 1967, 586 and 1014.

143 Dig. 5.2.13 (Scaev. 3 Resp.): He, however, approves the view that fideicommissa bequeathed
by a person who died intestate are not due, as if they were bequeathed by a madman.

144 In some extraordinary cases, against the regulations of Roman ius civile, incomplete and/
or invalid testaments could have legal effect. In the case of Dig. 40.5.38 (Paul. 3 Decr.), a
testament, incomplete (and therefore invalid) due to the fact that the testator died before
completing it, contained fideicommissa bequeathed to a slave-girl and the manumission
of that slave-girl, whom the testator treated like a foster-daughter (alumna). Due to the
invalidity of the testament, it became questionable whether the alumna should be freed
and the fideicommissa bestowed upon her, or not. It came to an imperial decision by
Septimius Severus, who decided that the manumission of the girl was valid and that the
fideicommissa bequeathed to her were actionable. See Daalder 2018, 446-447 and Daalder
in Hekster 2019, 61-62. For a similar case, which contains an imperial decision by emperor
Antoninus Augustus, see Dig. 28.4.3 (Marcian. 29 Dig.) and Dig. 34.9.12 (Papinian. 16
Quaest.).

145 Dig. 32.36 (Tryphon. Not. ad Scaev. 18 Dig.): And fideicommissa bequeathed intestate by
him whose testament is declared undutiful are not due, because it is believed that he could
not make his will just like a madman.

146  The same clause can be observed in Dig. 17.1.60.4 (Scaev. 1 Resp.) and 32.37.5 (Scaev. 18 Dig.),
examined above on pp. 99sgq. In the latter text, it is quoted verbatim from a codicil.
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developed into an intricate section of a testament: P. Cair. Masp. II 67152147,
51-59 (Antinoopolis, 570 AD)148,

55

P. Cair. Masp. I1 67152, 51-59 (Antinoopolis, 570 AD)

Kai povdopat avthy v idiav ioxby kai SOv[ap][v]
€xewv £¢’ ol mepLéxet ot kegalaiolg katd TV EKAGTOV
SLaoTOANY, Eméxety Te avTiv 00SEV fTTOV Kai kKwdikiAlov Ta&Ly
Kal dong tehevtaiag PovAnoews kai @deikopooapiag émoToARG,
nipokoplopévny kai Snpootevopé(vny) mi mdong apxig kai éEovaiag
Kal Opdvov kal KupLOTNTOG &V TaVTL XpOVw Kai Katp®, katd Ta Oetddwg
OO TOV VoUWV Styopevpéva, Kai mavTa té £v avT kegdAata
SidooBat kai mMAnpodoBat katd T@v ¢§ adtabétov Poviopévwy
KAnpovopfioat TOv ¢udv Stkaiwy

And I want [this testament] to have power and force of its own in all the sections
it encompasses regarding each disposition and that it holds no lesser rank than
a codicil and than any last will and fideicommissary letter, when being brought
forth to and produced as evidence to whatever magistracy or power or judge’s
bench or authority at any time or moment, according to imperial declarations
under the law, and that all sections in this [testament] are given and fulfilled
according to the rights of those who want to inherit my belongings without a
testament.

In this draft of a testament!4® from the famous Dioscorus archive from the
sixth century AD, a testator named Flavius Phoibammon had a testament
drawn up in which an entire section instead of a single clause is used to make
sure that the testament was valid!>°. The author of the document wrote an
entire paragraph to elaborate on the validity of testament, even though in
the document it is stated that it had been officially registered at the office of
the dux of the Thebaid!>! (Il. 43-5) and in the presence of seven witnesses
who were all Roman citizens. It appears that by using such clauses as seen
in P. Cair. Masp. IT 67152152, P. Oxy. III 491 and Dig. 28.1.29.1 the testator
anticipated on the possibility of nullity of the document in question and tried

147

148

149

150

151
152

This text is the draft of P. Cair. Masp. II 67151. Presumably this draft is drawn up by the
notary Flavius Dioscorus, the name giver of the Dioscorus archive.

For other examples from the second century see earlier in this chapter on p. 161 the
Gnomon Idiologi §8 and P. Oxy. IIT 491, 12 (Oxyrhynchus, 126 AD).

Keenan mentions that this is a draft or perhaps even a pre-draft and that neither P. Cair.
Masp. IT 67152 or P. Cair. Masp. IT 67151 were authoritative versions of the document.
Keenan 2020, 116.

This testament has both elements from Justinianic law and from Hellenistic legal practice.
See Beaucamp SubGron 7 (2001), 2-3.

Nowak 2015, 428.

According to Keenan, the document of P. Cair. Masp. IT 67152 and P. Cair. Masp. IT 67151
‘suggest a provincial Egyptian capital alert to and respectful of Roman imperial law’. See
Keenan 2020, 116.
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to counteract these effects!>3. Paul seems to authorize this. From Paul’s use of
voluisse is seems that the provisions which are kvpiav émi néons é ovoiag must
be considered the voluntas testatoris. The document (scriptura) with such
clauses therefore contained valid and actionable testamentary dispositions!>4.

Long before Paul a documentary tradition already existed to declare
a contract valid by including a kvpia-clause in the document. This kvpia-
clause, as argued in previous chapters!>>, derived from the time of the
Greek city states, which operated with comparable, but not at all the same
legal systems. To ensure the validity of a document in all the different Greek
city-states contracting parties embedded this clause into the contract. Even
though the differences between the legal systems of the Greek city-states
became less important, the clause did not disappear in the Hellenistic East,
possibly because of the use of it in a territory with a diversity of legal systems
or because of ‘conservatism’” in documentary writing. The clause was also
widely used in testaments, codicils and other writings conveying the last will
of the deceased. The Roman laws on testamentary succession had precise
regulations regarding the form of the document to make it enforceable and
actionable. The xvpia-clause, therefore, was used to counteract the results of
possible nullity of the testamentary document on grounds of technicalities.
Paul confirmed the view that a scriptura with a kvpia-clause had valid testa-
mentary provisions, even if the testator had died without leaving a valid
testament, because such a clause confirmed the voluntas testatoris in the
document. Paul seems to allow the construction of a document with testa-
mentary provisions as an alternative for a testamentum when the provisions
are validated by a Hellenistic xvpia-clause.

To conclude, Paul accommodated inhabitants of the Eastern empire by
giving force to a clause which aimed to counteract the effects of possible
nullity, by which means a document with provisions to bequeath property
even in case of intestate succession was made enforceable. In the sixth
century, the time of emperor Justinian, it was (at least in Roman Egypt) still
a current custom to counteract the nullity of a testament by using a clause
such as the xvpia-clause or by adding an entire paragraph to the document to
confirm its validity. Even though the testament of P. Cair. Masp. II 67152 was
drawn up in accordance to all the rules and regulations given by the Roman
law on testamentary succession, it still had such a paragraph. This could be an
explanation for the reason why the compilators of the Justinianic digest added
this fragment from Paul’s Replies to a section on ‘in what way testaments come
to be’

153 This idea is derived from Spina who herself quotes Negri La clausola codiccilare nel
testamento inofficioso (1975), 56. See Spina 2012, 536.

154  Spina 2012, 536

155  See above on p. 63 with references to Hissler (1960) and Hengstl (1996).
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III.3  Conclusion

Based on the first case examined, Dig. 36.1.76 (74) pr (Paul. 2 Decr.), it
is difficult to make assumptions on Paul’s opinion of the matter, because it
concerns a report of a decision made by emperor Septimius Severus. From
time to time Paul did hold and voice a different opinion than the emperor!°¢.
Be that as it may, in this case the emperor used a strategy of adaptation of
a Hellenistic legal norm to take the Hellenistic testamentary practice into
account by converting testamentary dispositions invalid by classical Roman
legal standards into valid and actionable fideicommissa.

In the last case examined, Dig. 28.1.29pr-1, Paul deviated from classical
Roman law on drawing up testaments by means of the Roman doctrine of
the favor voluntatis, by which documents containing provisions regarding
bequeathed property drawn up by the deceased, even if no valid testament
was drawn up, could be valid and actionable. He therefore used a strategy
of adaptation in which he used a Roman legal concept (favor voluntatis) to
account for a Hellenistic legal norm. He based the voluntas testatoris in this
case on the insertion of a handwritten xvpia-clause, which has its origin in
Attic law and Hellenistic documentary practice.

v A BILINGUAL TEXT IN THE DIGEST ON THE LAW OF INHERITANCE BY
THE JURIST MODESTIN

Having discussed bilingual Digest fragments from Scaevola and Paul, the
third and last jurist to be examined in this chapter on the law of inheritance
is Modestin, the youngest of the three. From the works of Modestin two frag-
ments containing a document cited in Greek will be discussed, which are Dig.
31.34.1 from the 12t book of his responsa and Dig. 34.1.4pr from the 10th
book of his responsa. The former will be examined in the next chapter as it
concerns freedmen and freedwomen. The latter, Dig. 31.34.1, will be exam-
ined here.

As seen in the previous chapter on real contracts, Dig. 31.34.1 and Dig.
31.34.7, a bilingual text on parakatatheke and dotal law originating from
Roman Syria Coele, belong to the same fragment in Lenel’s Palingenesia (fr.
318) and to the same section in the Digest on legata and fideicommissa. In
Dig. 31.34.1 reference is made to landed estates, which, next to the Greek
document cited, could place this fragment in the Hellenistic East. A landed
estate in Gaza (Syria Palaestina) is mentioned as well as an estate ‘Comiana’.
The exact location of the latter site remains unclear. Plinius the Elder referred
to a tribe called the Comini in his Naturalis Historia (Book 3, 12 §108), who
however lived on the Italic Peninsula in the Samnic region!>”. It can also

156  An example of this is the famous case of Rutiliana in Dig. 4.4.38pr-1, see Daalder 2018, 205.
157  See also the town Cominium in Livy Book 10, 39.
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refer to a civitas Comanensium (Cod. 9.35.10 (294 AD)), of which two are
known. One of these civitates was located in the Roman province of Armenia
IT (Képave in Nov. 31.1.1), the other in Cappadocia. Modestin himself, in
the second book of de Excusationibus (Dig. 27.1.6.9) mentions Kopavets and
Kopavevo, as the inhabitants of a town close to Neokaiodpeia (present-day
Niksar in Turkey)!°8.

Dig. 31.34.1 (Mod. 12 Resp.)

Lucius Titius in testamento suo ita cavit: “Oxtafavn Ztpatovikn T YAUKLTATY
pov Buyatpi xaipetv. fovdopar adtnv map’ favtig Aapely xwpiov falav obv
Taig &vOnKalg avtod maoals. ‘Oktafiivy AAeEavSpw @ YAVKLTAT®W OV VIQ.
‘E€aipetov Povlopat adtov map’ ‘eavtod Aafeiv oOyKTNOY dywvoQopov
Koptavnyv obv aig £xet évOnkaig mdoaig” Quaero, an huiusmodi scriptura inte-
grum praedium singulis datum esse videatur an vero partem hereditariam
dumtaxat contineat, cum inutiliter a semet ipso quemque eorum quam habebat
partem accipere voluit. Modestinus respondit non sic interpretandam scriptur-
am de qua quaeritur, ut fideicommissum inutile fiat. Item quaero, si integrum
praedium relictum esse videatur, an pretium portionis fratri et coheredi solven-
dum sit, ut hoc ipso, quod a semet ipso accipere praecepit, pretio illato integrum
habere eum voluerit. Item respondit ad solutionem pretii fideicommissarium
minime compellendum.

In his own testament Lucius Titius declared the following in writing: “To Octa-
viana Stratonice, my sweetest daughter greetings. I want that she takes from
herself the estate Gaza with all its appurtenances. To Octavianus Alexander, my
sweetest son. I want him to take from himself the joint-ownership reserved for
him!59, the estate full of chaste-trees in Comiana with all the appurtenances it
entails”. I ask, whether via a testamentary provision of this nature the landed
estate as a whole appears to be given to each of them individually or for as far as
it encompasses part of the inheritance, because he invalidly wanted that both of
them received from themselves the share which they already had. Modestinus
replied that the provision, regarding which the question is asked, must not be
interpreted in this fashion, that the fideicommissum becomes invalid. I also ask,
if the landed estate as a whole appears to be bequeathed, whether the value of
the share must be paid by the brother and coheir, as if, by payment of the price,
he had wanted him to have in full, what he had prescribed to receive from him-
self in advance. Similarly, he responded that least of all the beneficiary of the
fideicommissum must be compelled to pay the price [of the share].

In his testament drawn up in Greek, Lucius Titius bequeathed the two landed
estates mentioned in the introduction to respectively his daughter Octaviana
Stratonice!¢? and his son Octavian Alexander. Next to endowing his children

158 The identification of Comiana as Comana is derived from Bynkershoek Observationum
Juris Romani lib. VI cap. 9. See also Sirks TvR 79 (2011), 250.

159  In his translation of the Digest, Watson translates ‘exclusively’. Watson 1985, 44.

160 See, for example, from this timeframe Aurelia Stratonice in P. Oxy. VIII 1114, 9-10
(Oxyrhynchus, 237 AD).
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with landed estates, Lucius Titius also named them co-heirs (coheredes) of
all his belongings. The Greek / Latin names of the children are no anomaly
for inhabitants of the Hellenistic East of the third century AD (i.e. after the
Constitutio Antoniniana), from which time this testamentum originated. The
document is drawn up in a subjective style in the form of a letter, as can be
seen from the opening in which the testator greeted (yaiperv) his sweetest
daughter. Similar openings have been examined in earlier chapters, for
example in the deed of mandatum in Dig. 17.1.60.4 (Scaev. 1 Resp.)161.

The document continues with several testamentary provisions introduced
by Bovdouar, which is according to Cujas a ‘verbum precarium, non directum’
used to introduce fideicommissa and not legatals2. After this fovdopas follows
the object of the inheritance. In the first of the two provisions the daughter
is bequeathed with an estate with all appurtenances, ‘év0rxaig. The Greek
‘évOnxar’ is mentioned by Papinian in Dig. 33.7.2 (Papinian. 7 Resp.): Dotes
praediorum, quae Graeco vocabulo évOrkai appellantur, cum non instructa
legantur, legatario non praestantur.163

The following addition by the testator is peculiar. Stratonice received the
estate map’ éav 7 (from herself). Because of these Greek words, it remains
unclear what the father Lucius Titius was bequeathing his daughter. The
meaning of these words will be examined alongside map” éavtod from the
second provision.

In the second testamentary provision Lucius Titius turned to his son
Octavian Alexander. The testator bestowed upon him a piece of land, which is
dywvopopov, in joint-ownership (cUykTyov164). Presumably, this joint-owner-
ship is a joint-ownership of the testator Lucius Titius and a third party, so that
Octavian received his father’s part of the estate. Joint-ownership of houses and
landed estates is very common in the Hellenistic East. For example, in the
testament of P. Oxy. VI 907 (Oxyrhynchus, 276 AD) cited below, this can also

161  See Chapter II on consensual contracts on pp. 47sqq.

162 Gl. Bodroyas’ ad Dig. 31.34.1 by Cujas.

163  Dig. 33.7.2: Accessories of landed estates, which are called év8rjxa: in the Greek language,
need not be handed over to the legatee, when they are not legated with all belongings.
In the glosse Gl ‘ocvv Taic évOykaig méoaig’ ad Dig. 31.34.1, Cujas remarks: Enthecas
vocant dotes praediorum, instrumenta praediorum causa reposita. Quamobrem haec verba
interpretatus sum hoc modo, cum omni iure suo, omni dote sua, omni re instrumento suo
(Enthecae are what instructed lands are called, when the tools needed for these landed
estates are included. Because of this reason I have interpreted these words in this way,
with all its rights, all its accessories and all its tools). Therefore, Hiusler speaks of
‘Dotalgrundstiicke’ in Hausler SZ 133 (2016), 441.

164  The reply in Dig. 34.4.30.1 (Scaev. 20 Dig.) also revolves around an inheritance of a joint-
ownership of a landed estate. In the Greek of the fragment cited the word gvyxTrois is
used. This bilingual text will be examined in the next chapter. The word ovyxn01¢ was
not always correctly understood, for example by Accursius, as Bynkershoek showed in an
overview. See Bynkershoek Observationum Juris Romani lib. VI cap. 9. The exact meaning
of ovykTHo16 is obscure as both joint-ownership and a conglomerate of lands are options.
Kaiser in Zur Bedeutung von ovyxtnoig in Inschriften in Kaiser SZ 138 (2021), 523-539 opts
for the meaning a conglomerate of lands.
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be seen in lines 10 and 12 in the Greek ‘6 &yw xovov mpog” (which I hold in
joint-ownership with). In the Digest fragment the Greek ywpiov is omitted as
it has already been used in the previous sentence. Turning to the landed estate
itself, it is not at all clear what is meant by dywvdogopov and Spruit chooses to
translate dyvopdpov (bearing chaste-trees)16>, while Watson translates it with
‘osier-beds’ Along with specifying which landed estate the testator meant, the
addition suggests some economic value of the land!%¢, which could be impor-
tant in light of the division between the inheritance of both siblings. In the
Diccionario Griego-Espariol the authors suggest that dyvopdpov could mean
improductivo.

The testator wanted his son to take the joint-ownership é€aiperov, which
Watson translates with ‘exclusively’. Both ‘exclusively’ and ‘especially” as well
as ‘by preference’ are translations that fit this context, as evidenced by the
use in, for example, Isaeus in the case on the inheritance of Dicaeogenes!¢’.
Another possible interpretation of é§aipetov is ‘in advance’ This interpreta-
tion is warranted by legal sources which are from a later date (respectively
IX AD and VI AD), but refer back to practices of classical Roman law. One
of these sources is the Basilica, a Byzantine summary of the Digest in Greek.
In Bas. 44.4.37168 the topic of the text is a share of an inheritance, which can
be given in advance via a legatum per praeceptionem: “Oodkig 6 kApovOuog
kol Anydrov Eyer év i S1abny kot éaipeTov Tii¢ KAnpovouiag, Svvatar Kai
TAPAUTOVUEVOG TO UEPOG TG KANpovouiag avToD, Aafelv 10 kataleipOy avT®
Anydrov.16® The second legal source is on the same topic. Eéaipetov is found
in Theophilus’ Institutiones 11.20.2 on legata, where the four different types
of legata are treated. By Justinian’s legislation the different formal aspects
of creating each of the four types of legata were effectively eliminated. Both
Justinian and Theophilus, however, deemed it worthwhile to digress on the
subject as a thing of the past, possibly for its educational value:

Theoph. Inst. II. 20.2
Praeceptionos 6¢ pripata- “katefaipetov 6 Selva 6 peptkdG KANPOVOLOG

AapPavétw T08e TO Mpaypa.” dpENeL 00 KAADG TQ pUf) SVTL HEPIKD KA POVOUW
Katd praeceptiona kataAtpnavopev. 10 yap einelv Popaioti “praecipito’,

165 This emandation can also be seen in the Editio Maior by Mommsen.

166 Mentioning the type of vegetation of land or its economic purpose is common in the
papyri, as can be seen in the testament in P. Oxy. VI 907 (Oxyrhynchus, 207 AD) examined
below.

167  See Isaeus On the Estate of Dicaeogenes V, 29: éSopev adt® tv év doer oixiay é§aipeTov
poaOévTes TO TpiTw péper 100 KAHpOv Exerv &vTl TOV émeoKkeEvVATUEVWY, TV 00TOG VT
nevrakioyidioy Spaxuwv mapédwke Ploveikw (We gave exclusively to him a house in the
city, having added it to the third share of an estate he had due to his repairs, which he sold
to Philonicus for five thousand drachmae).

168  For éaipetov see also Bas. 44.4.32.

169 Bas. 44.4.37: As often as an heir has a legatum in the testament to take a thing from the
inheritance in advance, he can, next to requesting his share of the inheritance, receive the
legacy bequeathed to him.
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TovtéoTt “kategaipetov AapPavéTw”, SNAWTIKOV 0Tt TIPOUTIOKEHEVOL LEPOLG
KANpOVoiag, TOLTEOTL TTPOG T@ pépeL OTep adTO KaTEALTOV. PovAopat adTOV Kai
T00¢ ety év Eaupéto.

The wording of a legatum per praeceptionem: “such and so heir, instituted for
a part, shall take this thing in advance”. Certainly, we do not justly bequeath
to an heir, who is not instituted for a part of the inheritance via a legatum per
praeceptionem. Because the Romans say praecipito and this is “let him take it
in advance’, it is apparent that it is a share of the inheritance, which had been
divided previously, and this is in addition to the share which I bequeathed to
him. I want him to have it in advance.

Theophilus discusses what used to be the wording of the so-called legatum per
praeceptionem. Because praecipito is the technical term which he explains, the
word is written in the Latin alphabet. When a Latin speaking Roman would
say (Lucius Titius hominem Stichum) praecipitol70 a Greek speaking Roman
would say ‘katedaipetov Aapufavétw’. Theophilus then explains the legal
concept of the legatum per praeceptionem as a share of the inheritance which
the heir can take in advance, before the rest of the inheritance is divided. Upon
the beneficiary of this legatum a part of the inheritance is bestowed beyond
what is due to him by the division of the inheritance among the co-heirs.
Such an interpretation is also possible for Dig. 31.34.1. With &aipetov Aafeiv
the testator could have tried to shape the provision into a legatum/fideicom-
missum per praeceptionem. This interpretation is supported by praecepit in the
legal question in the fragment!7!. From the reply by Modestin, however, it is
clear that the provision was not regarded a legatum, but as a fideicommissum.
Roman legal texts on legata per praeceptionem, for example Gaius, Inst.
IT 216-222, do not mention fideicommissa per praeceptionem. In classical
Roman legal doctrine this type of ‘Vorausvermdchtnissen’ were drawn up as
legata. It is true that in the third century AD there was a development that
the difference between a legatum and a fideicommissum became less and
less important until eventually all meaningful distinctions between the two
vanished as evidenced by Cod. 6.37.21 (339 AD), approximately a hundred
years after this Digest fragment!72. This development continued in the fourth
century, in which these differences were effectively equalized!3. In this case
Modestin assumed the possibility of a fideicommissum per praeceptionem,
which cannot be seen in legal texts from the Digest before Modestin’s time.

170  See Gaius, Inst. 11 216.

171  Cf. Wimmer 2004, 25 & 35-36.

172 Cf. Kaser 1971, 758.

173 See Cod. 5.9.3 [Gratianus, Valentinianus and Theodosius, 382 AD]. Eventually, this devel-
opment is completed by Justinian. See Cod. 6.43pr [Justinian, 529 AD]. Cf. Kaser 1975,
552-553.
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The term xat’ éaipetov is attested in the papyrological corpus. In the copy
of the testament of Aurelius Hermogenes, documented as P. Oxy. VI 907174
(Oxyrhynchus, 276 AD), the testator used xat’ ééxipeTov presumably twice,
namely in Il. 10 & 13. In line 13 it is supplemented by the editors of the
papyrus after line 10175. According to Strobel, the meaning of this xat’ éaipeTov
an be interpreted as a legatum per praeceptionem!7s, just as in the text of
Theophilus above and in the Basilica.l”’. The testament of a certain Hermo-
genes is written in Greek, with a reference to an exemption!78, as shown above
in the introduction of this chapter:

P. Oxy. V1907, 7-16 (Oxyrhynchus, 276 AD)

Avpnhiog Eppeivw katl Qpeiwve kai HpakAeidn toig tpiot poy [vioig ylvkvtartolg
Sidwpt kataheinw kowv®g €& -]
oov!7? dmep TG KAnpovouiag TG £ufg 6 éxw mepl 10 IoTpov TOV KATA TO Evw
Toelov!80 qumehikov xwpiov kai oett[ikag dpovpag macag kai — ca.16 -]
VUG Kal xpnotnpta kai cvvkvupodvta mavta kal dg Exw mepl Ze@m OELTIKAG
apovpag mdoag Kai €v Tfj unTpomn[oAet Thv — ca.28 -]

10 pov oikiav kai TNV €v avTi] évdopeveiav mdoav, T@ 8¢ Epueivw pove xat’
¢Eaipetov 8g Exw mept Zey| -ca.?- kowvdag mpog]
OELTIKAG dpovpag maoag kai SoOAOV pov ovopatt Dilodidokopov. AvpnAialg
ITrohepaidt kai Addun taig mp[oyeypappévaig Quyatpdot pov . ... Sidw-]
L karadgino kat adtaig kowvdg ¢§ ioov vTEp TG KAnpovopiag TG éuig 6 Exw
KOOV TIpOG TOV aT[OV — ca.24 — dpumeAkov]
Xwpiov kai oelTikdg dpovpag mdoag kal mpoxpeiag kai xpnotrpla kai
ovvkvpodvTa mavta, T 6¢ Advun [povn kat’ égaipetov — ca.20 -]
AAAa kat T} [Trolepaidt fePat® St TovTov pov Tod PovAnpatog fiv ¢Bdcag
¢mdedwra adT]) Mpoika g[- ca.21 — kai kKataheinw V]

15 SovAny ovopatt Ebvolay, ta 8¢ Aowmd pov Sodha owpata téocapa Alookovpidnv
kol ZaPeivov kal Epp[ .. xal, .. TOIG TIPOKELUEVOLG APPETL TOTG]
TpLot kai Tf) pd T@v OnAet@v, Aéyw 81 T Adoun.

174  Cf. Babusiaux SZ 133 (2016), 531.

175 See also PSI V1696,7 (Arsinoites (?), Il AD) for éaipetov.

176  Strobel 2014, 214-215 and 218.

177 Nowak provides an alternative possibility, namely that the provisions in the text of P.
Oxy. VI 907 must be interpreted as part of a heredis institutio ex re certa. An argument
for this view is that according to Nowak in the testament the property was simply divided
among the heirs. Furthermore, the testament lacked the necessary wording of a legatum
per praeceptionem. For the argumentation and further literature, see Nowak 2015, 139. See
also Derda and Nowak in ZPE 207 (2018), 151. In this article Derda and Nowak edit and
discuss ‘the testament of Ploution’ in P. Oxy. III 646 (Oxyrhynchus, 117-138 (117-126?)
AD). In lines 6-8 of this testament a legal concept can be found similar to (but not neces-
sarily the concept of) legatum per praeceptionem (see pp. 151-152).

178  P. Oxy. VI 907, 2-3: 100 10 BovAnua] // EAARVIKOIG Ypaupaor KXTX T CUVKEYWPHUEVX
vnnyopevoev (He has dictated the following testament in Greek letters according to the
permission).

179  See BLIII 133. The original edition has @¢ mpdxerrar (as mentioned above).

180 For &vw Tociov, see BL VIII 238 and BL IX 182, where this location is identified as a sanc-
tuary for the goddess Isis.
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I give to and bestow upon Aurelius Herminus and Aurelius Horion and Aure-
lius Heraclides, my three sweetest sons, in joint-ownership in equal parts with
regards to my inheritance the vine-bearing estate which I have near the village
of Istrus by the upper temple of Isis, and all the arourae of corn-land and ...
and utensils and all appurtenances and all the arourae of cornland which I have
around Sepho and in the metropolis ... my house and all the household goods
in it, and to Herminus alone, by preference all the arourae of cornland, which I
have near the village of Sen... in joint-ownership ... and my slave named Phi-
lodioscorus. I give to and bestow upon my aforementioned daughters Aurelia
Ptolemais and Aurelia Didyme, to them in joint-ownership for equal parts with
regards to my inheritance the vine-bearing estate which I have in joint-owner-
ship with the same ..., and all the arourae of corn-land and all planting, utensils
and appurtenances, to Didyme alone, by preference ..., and also to Ptolemais I
affirm, by this last will, the dowry which I gave to her earlier ... and I bequeath
[to her] the slave-girl named Eunoia (...). The remaining four slaves, Dioscu-
rides and Sabinus and Herm... and .... I bestow upon the aforementioned three
sons and one of my daughters, that is to say Didyme.

In this testament of Hermogenes, which stems from the same timeframe as
the responsum of Dig. 31.34.1 by Modestin, the testator appears to adhere
to traditional Roman formulae and testamentary practices!8l. The testator
Hermogenes instituted five of his children, three sons and two daughters,
as co-heirs, all other persons were disinherited!82. Hermogenes appor-
tioned different parts of his property to each of the coheirs. From these five
co-heredes, two were singled out by the testator, viz. Aurelius Herminus and
Aurelia Didyme. Aurelius Herminus received in joint-ownership with his two
brothers a landed estate near Istrus and an amount of arourae of corn-land.
Furthermore, Herminus alone received a joint-ownership of another landed
estate and he received a slave!®. It appears that in dividing the property
among the brothers Herminus could in advance take these goods from the
inheritance (pévw kat’ é€aipetov in line 10). Aurelia Didyme is bequeathed
with a joint-ownership together with her sister Aurelia Ptolemais of a jointly-
owned vineyard and some corn-land. What she was to receive alone and in
advance (1. 13) is not preserved on the papyrus. The lacuna in the papyrus,
can be supplemented analogous to the provisions on Aurelius Herminus,
which are formulated in a similar way.

181 Nowak, for example, calls the testament ‘based on a Roman template’ and ‘Roman in name
only’ The testament deviates from Roman testamenta in important ways: for example, the
testament has been drawn up as a testamentum per aes et libram, but it does not contain
a mancipatio clause. Furthermore, the testament has a heredis institutio to institute his
children as heirs, but it is used in name only, as later in the testament the testator wanted
his children to inherit only the share that was appointed to him or her. See Nowak 2015,
114 & 138-139. See also Strobel 2014, 206sg4.

182 P. Oxy. VI 907, 4-5. See for the reconstruction of this part of the text BL T 329.

183 Thoma states that in Roman wills from Roman Egypt a testator most likely appoints his
children as heirs with either equal or unequal shares. In Egyptian wills two kinds of divi-
sions can be discerned, namely a division in equal shares and a division in which the oldest
son is favored above the other children. See Thoma 2019, 475. See also Huebner 2013, 50.
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A rationale for the testator’s ‘extra’ bequest in favor of his daughter Aurelia
Didyme might be found in the fact that she was unmarried. The testa-
tor’s other daughter Aurelia Ptolemais already had received a dowry from
her father. In subsequent lines in the papyrus, not quoted, it appears that
Aurelia Didyme at the time of the writing of the testament had not received
a dowry!84, In this way her father Hermogenes may have secured for her a
dowry for a possible future marriage apart from the rest of the inheritance!#.

From the testament it appears that all the testator’s property is bequeathed
to his children with two small exceptions. A share in a piece of land was
bequeathed to his wife Aurelia Isidora, which the testator had previously
placed under hypothec to her to secure the dowry that Aurelia Isidora had
brought to the marriage (not quoted). This is in line with the Hellenistic view
on dowries, which were transferred back to the wife in case of the death of the
husband. In addition, the testator requested that Aurelius Dionysammon, a
friend of his, was given thirty jars of wine and a number of artabae of wheat
each year. The property was divided equally among the male co-heirs and
among the female co-heirs. An exception to this were the larger shares of
Aurelia Didyme and Aurelius Herminus, which might be considered to be
legata / fideicommissa per praeceptionem or in case of Aurelia Didyme possibly
a legatum / fideicommissum pro dote. Babusiaux citing Mitteis, acknowledges
this in stating that the provisions in the document must be in part interpreted
as a ‘Hineinvermdichtnisse’ and in part as a ‘Vorausvermdchtnisse’36.

Returning to the Greek testament cited in Dig. 31.34.1, the testator made
the provisions in Greek more complicated with regard to what the objects
of the fideicommissa exactly were. The testator added the words map’ éxvijg
regarding the share of Stratonice and nap’ “eavtod regarding the share of
Octavius Alexander. From this statement and the earlier mentioned éwipetov
Aafeiv, it may be inferred that the author of the document, like the author of
P. Oxy. VI 907, was aware of a few basic rules of the Roman law of succession.
The purpose of the statement is clear as the testator wanted both co-heirs to
receive a reserved part of the inheritance in advance. Yet this part would also
befall them as heirs. The author of the legal question referred to this problem
with cum inutiliter a semet ipso quemque eorum quam habebat partem accipere
voluit. In this choice of words, it seems evident that the author of the question
was familiar!'87 with the rule a semet ipsis inutiliter legatum est (FV 87 (Ulpian.

184  Cf. Strobel 2014, 214, who defines this provision as a legatum pro dote.

185  Another part of the dowry had to come from her brothers who according to 1I. 19-20 (not
quoted) of this testament were obligated to give her four talents of silver. The case shows
great similarity with Dig. 33.4.14 (Scaev. 15 Dig.) discussed above, in which the dowry of
the testator’s daughter had to be subtracted from the total inheritance and only after this
the inheritance was to be divided among the coheirs. See Babusiaux 133 SZ (2016), 532.

186 Babusiaux 133 SZ (2016), 531.

187  This has also been stated by Kiibler 28 (1907), 179.
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17 ad. Sab.)'88) and that the testator had apparently hoped to counteract the
consequences of this rule by the provisions of the will. This maxim entailed
that a testator could only burden those parts of the inheritance with a legatum
per praeceptionem, which would not already befall the beneficiary, as this
would make the provision null and void (inutiliter). From nap’ “eavto? it
must be inferred that the bequeathed landed estates befell the beneficiaries at
least partly. Cujas already noted this in his edition of the glosses:

Gl. ‘nap’ éavtiis’ ad Dig. 31.34.1

Dubitationem adferunt haec verba, map’ ¢avtiig & map’ “eavtod, quae paulo
post a seipsa, & a seipso, quod pater dabat. Sic autem interpretanda sunt illa
verba fideicommissa a seipso, vel, a seipsa, ut partem tantum capiat a seipsa, non
totum, ut fideicommissum non intercidat, & ut rata sit voluntas defuncti potius
quam irrita.

The words from herself & from himself, which somewhat later are translated with
seipsa & seipso'8%, bring doubt as to what the father gave. The fideicommissary
words from himself or from herself must be interpreted in this way that she only
takes a part from herself, not the whole, so that the fideicommissum does not fall
through, and so that the will of the deceased is upheld rather than broken.

A possible situation (Situation A) of the case of Dig. 31.34.1 is, taking the
joint-ownership of the estate ‘Comiana’ of Octavian Alexander as an example,
that the entire estate formed part of the inheritance, of which half had to go
to Octavian Alexander and the other half to his sister Octaviana Stratonice.
The testator requested his heir Octavian Alexander to receive in advance
one half of the estate which would befall him, and the other half from what
would befall Octaviana Stratonice, so that he would have the entire estate!%0.
This is probably what Cujas means with ‘partem tantum non totum’. Another
possible reading (Situation B) is that the testator wanted his heir Octavian
Alexander to take in advance the future share of the estate and only his own
share of the estate, leaving half an estate to be divided amongst de coheirs,
which in the example of the estate ‘Comiana’ would lead to a joint-ownership
in which Octavian Alexander has three shares and Octaviana Stratonice one
(75% — 25%) of the ovyxtnoug. This is more in line with the Greek than Situ-
ation A. Furthermore, Situation B explains better why the author of the legal
question brought up the inuliter a semet ipso maxim.

188  For other places where this adage is used, e.g. Dig. 30. 34.11 (Ulpian. 21 ad Sab.) and Dig.
30.18 (Salv. Jul. 31 Dig.), see Siber 29 SZ (1908), 83, Liibtow 68 SZ (1951), 512, Kaser 82 SZ
(1965), 428 and Wimmer 2004, 7-8.

189 In this edition of the Digest, which is from Lyon 1627, the Greek in the fragment is trans-
lated into Latin. Cujas refers to this translation.

190  Part of this scenario could be that both heirs already had de facto ownership of the lands
which would now fall into the inheritance and that the testator wanted the heirs to
continue their ownership and have their respective estates in full making their ownership
in accordance with the law. The testator could have meant this with 7ap” “eavtod.
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Having analysed the fragment of the Greek testament cited in Dig. 31.34.1,
the legal questions raised in this responsum will be examined. Two ques-
tions were asked of Modestin. The first question concerned the meaning
of the fideicommissa. The author of the question wished to know, whether
the testamentary provisions should be explained as leading to the coheirs
both receiving a whole estate (situation A), or as leading to the coheirs both
receiving a majority share of the estate bequeathed to them specifically and
a minorty share of the estate bequeathed to the other specifically (situation
B). The validity of the fideicommissa is questioned. Modestin replied that the
testamentary provisions were not to be interpreted in a way that would make
them invalid, favouring Situation A above Situation B. In Situation B only
the part of the estate belonging to the heir’s own share is taken in advance,
and this would render the provision ineffective due to the rule a semet ipsis
inutiliter legatum est. Therefore, the correct interpretation must be that the
fideicommissa entailed half of the part which each of them was to receive as
coheirs and the other half from their sibling, meaning that both heirs could
take the property bequeathed to them without sharing it with the other. In
the case of Octavia Stratonice this is the landed estate ‘Gaza” with all appur-
tenances, and in the case of Octavian Alexander it is a share (the entire share
owned by the father) of the landed estate ‘Comiana’ with all appurtenances.

Anticipating such an answer the author of the question continued with
a follow-up question to the Situation A scenario. From the second ques-
tion, it becomes evident that this must be a legal argument amongst siblings
concerning the inheritance, because the brother and coheir is explicitly
mentioned. The sister Octavia Stratonice has been endowed with a landed
estate which had significantly less economic value than the share of the prop-
erty of the estate ‘bearing chaste-trees’ bequeathed to her brother Octavian
Alexander!®l. This can be inferred from the question whether her brother
should pay the difference in worth to equalise both shares of the inheritance
(fratri et coheredi solvendum!92). Modestin replied that the brother Octavian
Alexander was not required to make such a payment. The argument provided
in favour of payment of the difference is, that the testator wanted his heirs to
only have his or her own share, so that compensation was due to the heir with
the share of lesser value, now that the whole estate was bequeathed. Modestin
dismissed this chain of thought without further argumentation.

To conclude, from the analysis of Dig. 31.34.1 (Modestin. 12 Resp.)
it appears that in two ways the jurist used a strategy of adaptation while
confronted with a question based on a legal document from a Hellenistic legal
practice. He adapted Roman law to a Hellenistic context in advising on the
testament of the testator. Firstly, by accepting the provisions in questions as
fideicommissa per praeceptionem. Such provisions are normally constructed

191  This would make the earlier mentioned translation of the DGE as improductivo less likely.
192 Fratri et coheredi is translated as a dativus auctoris. The agent of solvendum must be a man,
as is evident from the last sentence of the reply fideicommissarium compellendum.
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as legata per praeceptionem. As stated, in the Hellenistic East no clear distinc-
tion between legata and fideicommissa was made. Secondly, Modestin urged
to interpret the provisions in such a way that they were not at odds with the
a semet ipsis inutiliter maxim. Modestin answered that these provisions were
valid, to which end he probably used the vehicle of the favor voluntatis. It
appears that in Modestin’s time (around 250 AD) so close after the Constitutio
Antoniniana Modestin showed leniency towards a Roman citizen from the
Hellenistic East who, similar to the testator of P. Oxy. VI 907 (Oxyrhynchus,
276 AD), had drawn up a Roman styled testament, but in the end - intention-
ally or unintentionally - did not fully observe the finesses of Roman testa-
mentary law.

\Y% CONCLUSION ON BILINGUAL RESPONSES REGARDING THE LAW OF
INHERITANCE WITHOUT A SLAVE CONTEXT

By the second century AD and even more so by the third century AD, the
Roman law of inheritance and Roman testamentary law in specific were higly
specialised and technical fields of law. The same does not hold true for these
fields of law in Attic law and in a Hellenistic legal culture. As explained before,
both in Attic law and in Hellenistic legal cultures a developed doctrinal legal
science was absent. The friction between the legal spaces of the West and the
East is noticeable, when testamentary provisions from the East, where a broad
testamentary freedom existed, collided with the rules and regulations of clas-
sical Roman law. This is the case in the examined Dig. 32.37.6 (Scaev. 18 Dig.),
in which presumably a testatrix attempted to bequeath a sum of money to an
incapax in spite of a senatus consultum to the contrary; Dig. 36.1.76 (74) pr
(Paul. 2 Decr.), in which the testator tried to limit the testamentary freedom of
his heir; Dig. 28.1.29pr-1 (Paul. 14 Resp.), in which a testator wanted written
provisions to be valid and enforceable even if the testament itself was null and
void or nonexistent; and in Dig. 31.34.1 (Mod. 12 Resp.), in which a testator
tried to make the Roman rule of a semet ipsis inutiliter legatum est inopera-
tive via testamentary provisions. Two responsa by Scaevola discussed in this
chapter remain. These cases do not concern a collision of Hellenistic law with
Roman law, as both legal systems were very similar on the topics involved,
namely the legacy of a dowry before the division of an inheritance in Dig.
33.4.14 (Scaev. 15 Dig.) and the tutela and administratio of a minor in Dig.
26.7.47pr (Scaev. 2. Resp.).

In the four cases in which testators had drawn up testamentary provisions
at odds with Roman law, two alternative strategies can be noted. Either the
validity of the provision was fully denied (rejection), or some leniency and
accommodation was shown towards invalidly drawn up provisions to make
them valid and enforceable (adaptation). In one case, the jurist refused to
validate the testamentary provisions. This case is Dig. 32.37.6 (Scaev. 18 Dig.).
In this case Roman public law proved an insurmountable obstacle to accom-
modate the voluntas testatoris.
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The Roman law of inheritance was not rigid. In the three other cases, which
are Dig. 28.1.29pr-1 (Paul. 14 Resp.), Dig. 36.1.76 (74) pr (Paul. 2 Decr.) and
Dig. 31.34.1 (Mod. 12 Resp.), Roman legal doctrine was pliant enough to turn
prima facie invalid testamentary provisions valid and enforceable. In these
three cases Roman legal doctrine was molded to fit a testamentary provision
by means of the Roman principle of the favor voluntatis.

These cases from the Hellenistic East show the pragmatic nature of
the Roman jurists. Testamentary provisions from the Hellenistic East that
were truly contradictory to Roman law were dismissed, whereas provisions
that could be upheld by stretching Roman legal concepts to their limits (or
overstretching them), were upheld, even though these provisions, seemingly,
intervened with critical aspects of the Roman law of inheritance.

APPENDIX: DIG. 8.3.37 (PAUL. 3 RESP.): THE USE OF WATER CANNOT BE
INHERITED

A special case which is only indirectly related to the law of inheritance is the
bilingual reply by Paul of Dig. 8.3.37 (Paul. 3 Resp.). In this case the cited
Greek is not taken from a testament or a codicil, but from a deed of gift. The
legal heirs of one of the contracting parties of the testator wanted to claim the
object of the gift. In this way the responsum is, albeit indirectly, related to the
law of inheritance.

In Lenel’s Palingenesia, Dig. 8.3.37 has been incorporated in a section
on servitudes!?3 as fragment 1468 together with Dig. 8.2.40 (fr. 1467). Dig.
8.2.40 does not contain references to the Roman East. The compilers of the
Justinianic Digest have incorporated the fragment in a title on rustic and
praedial servitudes. No other bilingual texts can be found in the title other
than a Greek rescript of emperor Antoninus Pius, in which catching birds on
another man’s estate without his permission is prohibited, cited through the
works of the Roman jurist Callistratus!4 (Dig. 8.3.16 (Call. 3 de Cogn.)). The
responsum by Paul will be examined in the following.

Dig. 8.3.37 (Paul. 3 Resp.)

“Aovkiog Titog Iiw Xeiw t@ dSeAe® mAgiota xaipey."Ydatog Tod péovTog &ig
TRV KpAVNV THV KataokevaoOeioav év icOud IO 10D Tatpodg pov Sidwit kai
xapiCopat cot Saxtvlov eig Thv oikiav cov Thv év T@ ioOu, fj 6ov & &v BovAn”.
Quaero, an ex hac scriptura usus aquae etiam ad heredes Gaii Seii pertineat.

193 A servitude is a real right to a property of which one does not have the ownership, such as
‘right of way’ in civil law jurisdictions.

194 In his work de Cognitionibus (on Judicial examinations) the second/third century AD
Roman jurist Callistratus included more bilingual legal writings, such as Dig. 50.6.6.2, Dig.
50.6.6.6 (both rescripta) and Dig. 50.11.2, in which the jurist cited Plato in Greek, as stated
in the introduction.
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Paulus respondit usum aquae personalem ad heredem Seii quasi usuarii trans-
mitti non oportere.

“From Lucius Titius to Gaius Seius his brother many greetings. Of the water that
flows to the cistern which was built by my father on the headland I give to and
bestow upon you a finger’s height for your house located on the headland, or to
wherever you want”. I ask, whether based on this deed the right of water use also
belonged to the heirs of Gaius Seius. Paulus responded that the personal right to
use the water should not be transferred to the heir of Seius as if he were entitled
to a servitude.

In the beginning of the reply a letter in Greek is quoted, which is a contract
in the subjective style of a letter — similar to the Greek contract cited in Dig.
17.1.60.4 (Scaev. 1 Resp.), which has been examined in the chapter on consen-
sual contracts!®>. In the contract an anonymized man (Lucius Titius) wrote
to his brother (Gaius Seius) that he is giving to him and bestowing upon him
part of a ‘stream of water’ Their father, in any case the father of Lucius Titius
(tod matpds pov), had constructed a xp#jvy, which is normally to be translated
as a well or a spring. Since water, however, flowed from an unknown source
to this ‘well’ (ei¢ /v kprvyv), it is more likely that the construction was some
sort of water tank or reservoir!®, which validates the translation ‘cistern’.
The father constructed this cistern on an unknown headland (isthmus). Azo
notes on this that it is a terra inter duo maria'®’ (land located between two
seas)!198. The location between two seas could indicate a lack of fresh water,
which might explain this quarrel over a finger’s height of it. Presumably,
after using the water in the same way as Gaius Seius did during his lifetime,
legal controversy arose between the heirs of Gaius Seius (heredes Gaii Seii /
heredem Seii) and the heir(s) of Lucius Titius. Presumably, Lucius Titius was
also deceased by the time of this legal controversy. The heir(s) of Lucius Titius
wanted to make use of all the water in the cistern themselves!®? or wanted to
be compensated for the water and refused the right to the heirs of Gaius Seius.
In the legal procedure the heirs of Gaius Seius invoked the deed of gift which
they got from the records of their father.

195  See pp. 47sqq.

196  On this matter and the many misinterpretations of the word xp#vy, see Hallebeek TvR 55
(1987), 46. The translation of the word into the Italian stagno (Biondi 1938, 426-427, from
Hallebeek TvR 55 (1987), 46), for example, would lead to a conclusion that there could not
have been a servitude due to the lack of a perpetual cause.

197  See Gl. ‘In Isthmo ad Dig. 8.3.37".

198 It is indeed hard to say whether a specific isthmus, like the well-known Corinthian
Isthmus, is meant, which is the case in P. Oxy. LXXIX 5202, 31 (Oxyrhynchus, I AD): év [I]
00ud:. This papyrus from Roman Egypt contains a copy of an inscription from Greece.

199  Another possibility is that, after the estate including the xp#jvy (and the stream that flowed
to it) were alienated, the new owners, seeing that the stream was being used by the heir(s)
of Gaius Seius, brought action against him / them.
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The donation in the deed is indicated with the two verbs didwpu (to give) and
xapiCopar (to bestow upon). A deed of gift in the form of a letter with the word
xapilopar is not uncommon. An example of this (1. 3: yapi(eoOau and 1. 9-10:
d00ewg) can be seen in P. Grenf. IT 68,1-10 (Kysis, Oasis Magna, 247 AD)200,

P. Grenf. I1 68,1-10 (Kysis, Oasis Magna, 247 AD)

Avpniog ITetooipig Ietooipto[g] vekpoTagog anod
TBert@v moAews AvpnAiw IMetex@vTt vid Trapotog
amno kwopng Kooewg xaiperv. Oporoyd xapiteoblai] oot
XApLTL Avagatp€Te Kai dpeTavonTw, edvoiag év[ek]ev

5  kaidpetavor[tw]20! fjv deifag eig 2pé, anod Tig bap-
xovong pot kndeiag vekpotapikig év Kvoet pe[ta] kai
TOV Kwp®V [T]7g Kboewg pépog tétaptov &mo
oD vV pexpl[i] mavtog: kai ovk é&éotat pot od[te G Aw
Ti TV EUd[ V] petelBeiv oe mept tiode T[] §0-

10 oewg, St TO obTwg pot SedoxOat.

Aurelius Petosiris son of Petosiris a grave-digger from the city of Hibis to Aure-
lius Petechon son of Tmarsis from the village Kysis greetings. I agree to bestow
upon you with never diminishing and unrepentant favor due to your good-
will, which you showed towards me, from the gravediggers” enterprise in Kysis
and the surrounding villages, which belongs to me, a fourth share for now and
always. And it will not be permitted to me or anyone else of my people to bring
action against you regarding this gift, because I decided this.

P. Grenf. II 68 is a deed of gift, in which a certain Aurelius Petosiris bestowed
upon Aurelius Petechon a fourth share of his enterprise202. In this deed, more
provisions regulating the donation are enclosed. One of these clauses states
that the object of the gift will from now on (&76 Tod vov) until the end of
time (ueypi mavtdg) belong to Aurelius Petosiris and in another is stated (1. 9)
that no-one including Aurelius Petosiris himself could bring action against
Aurelius Petechon regarding the gift as is evidenced by the Greek petedOeiv.

200 For more deeds of gift, see P. Monts. Roca IV 80 (provenance unknown, 161-169 AD),
CPR XVII B 40 (Panopolis, 217-218 AD) and P. Grenf. IT1 71 (Oasis Magna 244-248 AD).
In an extract from the property register of Arsinoites (BifAi001xy T@v éyxrhoewv), which
is P. Coll. X 274, 3-4 (Arsinoites, 208-209 AD), a woman gave a notification of an irrevo-
cable deed of gift (land) made through the record office. A similar case can be found in
P. Ryl. I1 155, 8 (Arsinoites, 138-161AD). In fr. a of P. Hever 64, 6-7 (Maoza, 129 AD) a gift
‘lasting for an age’ was agreed upon: a part of a deed of gift seemed to be to stress that it was
valid, everlasting and/or irrevocable.

201  Another possible reading can be seen in BL I 190, which is ki gilooropyiag.

202  The object of a donation via such a deed did not appear to be limited to ‘corporeal’ things,
such as a piece of land, as seen in P. Coll. X 274. As the deeds in Dig. 8.3.37 and P. Grenf.
11 68 show also ‘non-corporeal assets, such as the use of a stream of water or a fourth share
of an enterprise, could be the object of a gift.
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In the deed cited in Dig. 8.3.37 such clauses are not mentioned?%3, therefore
there is no information on extra clauses regulating the donation. If, however,
the deed of gift from P. Grenf. IT 68 and the other deeds mentioned in the
footnote above are representative for deeds of gift in the Roman East and
these clauses were either included in such documents or when not included,
were presumed to be included, the altercation regarding the use of water is
understandable.

Paul gave advice against the heirs of Gaius Seius. The (gift of) use of water
in Roman law is considered to be personal and ends with the death of the one
to whom it is given. It cannot be transferred to an heir as if it were a praedial
servitude (a servitude in which the owner of a dominant estate has a real right
on a servient estate), such as for example the right of aquae ductus is294 (the
right of the owner of a dominant estate to convey water through a servient
estate). Later, Modestin incorporated this regulation in his Regulae (Rules)
as seen in Dig. 7.8.21 (Mod. 2 Reg.): Usus aquae personalis est: et ideo ad
heredem usuarii transmitti non potest (The use of water is personal. Therefore,
it cannot be transmitted to the heir of the one who was given the right of
use)205. Ulpian, also, responded on a similar case in Dig. 34.1.14.3 (Ulpian. 2
Fid.) in a section on legata concerning livelihood (alimenta):

Dig. 34.1.14.3 (Ulpian. 2 Fid.)

Quidam libertis suis ut alimenta, ita aquam quoque per fideicommissum reli-
querat: consulebar de fideicommisso. Cum in ea regione Africae vel forte
Aegypti20° res agi proponebatur, ubi aqua venalis est, dicebam igitur esse emolu-
mentum fideicommissi, sive quis habens cisternas id reliquerit sive non, ut sit in
fideicommisso, quanto quis aquam sibi esset comparaturus. Nec videri inutile
esse fideicommissum quasi servitute praedii non possessori vicinae posses-
sionis relicta: nam et haustus aquae ut pecoris ad aquam adpulsus est servitus
personae, tamen ei, qui vicinus non est, inutiliter relinquitur: in eadem causa

203 It appears that only the beginning of the deed is cited, as other clauses frequently attested
in contracts, such as a kvpia-clause, were not mentioned.

204 In Dig. 8.1.1 (Marcian. 3 Reg.), the jurist stated that there are personal servitudes, such
as usus (in this case by Paul use of water) and usufruct and real servitudes such as rustic,
praedial and urban servitudes.

205 1In Dig. 43.20.1.43 (Ulpian. 70 ad Ed.) on both daily and summer water, the right to get
water from a distribution station (castellum) can be granted to estates and persons alike. In
case of persons, this right ceases to exist when the person dies and it cannot be transferred
to heirs or other legal successors (neque heredem vel qualemcumque successorem).

206  According to Bund, vel forte Aegypti must be seen as a gloss, because Ulpian is writing on
a specific case. This is, however, not entirely convincing as it could have been one specific
case that originated from either Roman Africa or per chance Roman Egypt (vel forte
Aegypti) as Ulpian writing from memory could not quite remember from which of the two
almost adjacent provinces the case originated.
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erunt gestandi vel in tuo uvas premendi vel areae tuae ad frumenta ceteraque
legumina exprimenda utendi. Haec enim aqua personae relinquitur207.

Someone had bequeathed to his freedmen via a fideicommissum in the way of
livelihood water too: I was consulted on this fideicommissum. Because it was
put forth that the action was brought in that region of Africa or perhaps Aegyp-
tus, where water is purchasable, I therefore said that it fell under the benefit of
the fideicommissum, whether one having water reservoirs had bequeathed it or
not, so that in the fideicommissum was included, how much water one would
have bought for himself. And the fideicommissum does not appear to be useless
as if it were a praedial servitude bequeathed to someone not in possession of a
neighbouring estate: for the right to draw water just as the right to water cattle is
a personal servitude, even though it is invalidly bequeathed to him who is not a
neighbor: in the same category also the right to drive or to press grapes on ones
land or to use your threshing floor to thresh grain and other leguminous plants
must be placed. This water, indeed, is bequeathed personally.

In this case by Ulpian, which is either to be situated in Roman Africa or
Roman Egypt, a certain amount of water is bequeathed and this fell within
the scope of a fideicommissum. Ulpian stated that the bequeathed right to
draw water must be seen as a personal and not as a praedial servitude and in a
broader sense that the right to draw water is a personal servitude rather than
a praedial. The difference between Dig. 8.3.37 and Dig. 34.1.14.3, however,
is that in Dig. 8.3.37 the gift of water was bestowed upon a person, who then
died and left it to his heirs, while in Dig. 34.1.14.3 the gift of water was via a
fideicommissum bestowed upon the heirs by the ‘original owner’

The two replies on the use of water in the Roman East mentioned in Dig.
8.3.37 and Dig. 34.1.14.3 raise the question, whether Greek law or Attic law
in specific had legal concepts comparable to the praedial and personal servi-
tudes known from Roman law. In the case of praedial servitudes this is not at
all certain?%8. In Attic law, a case on the channelling of water can be found in
Demosthenes’ speech against Callicles (Dem. LV). In this case the claimant
Callicles argued that the father of the defendant had damaged the claimant’s
property, by walling his own (the defendant’s) estate, by which means water
flowed through Callicles’ property and damaged it. Callicles claimed that the
estates had to ‘serve’ one another by allowing water to flow through them
naturally, damaging all estates equally. In Roman law a concrete and well-
defined dominant and servient estate is needed regarding praedial servitudes
which cannot be seen in the case of Callicles. The fact that the claimant in

207  According to Bund there are strong indications that parts of the text, such as iura gestandi,
were interpolated. Bund write this because both rights lack ein herrschendes Grundstiick,
which would be unthinkable in classical Roman law. Furthermore, according to him the
interpolation must have come from the Greek speaking part of the Roman Empire as it
contains an abundance of Grizismen in the text such as uti areae, which according to Bund
must be seen as a contruction of ypdoua: plus a noun in the dative case. Furthermore, the
elliptic wording also suggests a translation from Greek. See Bund SZ 73 (1956), 178-181.

208 Biscardi 1982, 217.
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the case, however, tried to appeal to a form of a praedial servitude could be a
reason to assume that such rights indeed existed in Attic law.

The use of water from a neighbouring estate was indeed according to
Plutarch mentioned in the laws of Solon. The alleged law of Solon quoted by
Plutarch bears some resemblance to a Roman servitude. An important differ-
ence, however, between these laws and praedial servitudes in Roman law is
that the former were laws enacted by a public body (public law) and the latter
were regulations between citizens (private law).

Plut. Sol. XXIII 5-6

Nopov sypa\yev, 81ov pév £otL Snuootov péap Evrog inmkod, XpnoSaL ToOTW-
10 8’ inmkov Stdotnpa tecodpwy Nv otadiwv: dmov 8¢ mAeiov O(.TtSXSl, Cm’sw

BOwp iS1ov- v 8¢ OpvEavTeg dpyvI@V éka Pdbog map’ EavTois pn ebpwot, ToTE
Aapavery apd Tod yeitovog e§dyovv 08piav dig EkdoTng uépag TAnpodvVTaG.

He [i.e. Solon] wrote a law, that wherever there is a public well within a hippicon,
it is to be used. A hippicon is a distance of four stadia. Where it is located at a
greater distance, one should find his own water. If, after digging to a depth of
ten fathoms on their own land, they do not find water, they are allowed to take it
from their neighbors, filling a water-jar of six choes twice every day.

So, firstly, this Solonic law is applicable when a public well is located within
one hippicon (a hippicon equals four stadia, which is roughly 740 meters). If
this is the case the people living there need to use this well. If, however, there
are no public wells within one hippicon and there can be (even after digging)
no water found on one’s own land, then one has the right to get water from a
neighboring estate. Getting water from a neighboring estate must be seen as
beneficial to all possible (future) owners of the ‘waterless’ estate and not just
the current owner. Such a complex of facts is comparable with the Roman
criterium of utilitas on praedial servitudes, which can be found in Dig. 8.3.5.1
(Ulpian. 17 ad Ed.). The serving estate only needed to ‘tolerate’ that two
times a day a water-jar is filled with water and carried away, meaning that no
additional action from the servient estate itself was required, which is also in
line with Roman law on praedial servitudes, as a servitute could only concern
a ‘pati’ or a ‘non facere?®. Furthermore, the Roman criterium of vicinitas is
met, because the water may be taken map& T0d yeitovog (from a neighboring
estate). Therefore, it is not unlikely that a rudimentary form of rules and
regulations on servitudes on water, reasonably comparable to Roman law, was
present in the Attic legal system.

Continuing on the use of water, in his Leges also Plato mentioned that
since ancient times there were rules regarding the use of water in Athens.
These laws on the use of water were even so well-established and of such high
quality that the philosopher did not really want to digress on such regulations.

209 See Dig. 8.1.15.1 (Pomp. 33 ad Sab.).
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The philosopher, however did digress on this topic as can be seen in Plato
Leges VIII 844a- 844c:

Plato Leges VIII 844a- 844c

‘Emel kai T@v 00&twv mépL yewpyoiot malatol Kai Kalol vopol Keipevol ovk
&€ot tapoxetevey Adyolg, GAN” 6 Povinbeig i TOV adTod TOTOV dyerv BOwp
AYETW HEV APXOUEVOG €K TV KOLVOV VAUATWY, i) DTOTEUVWOY TINYAS Pavepdg
{Stwtov undevdg, 1 87 av PovAntat &yewv, TANY 8t oikiag fj iep@v Tvev f Kai
HVNUATWY, AyETw, uf BAantwy TANY adTig Tiig OxeTaywyiag. [844b] Avdpia 8¢
€l TLOoL TOTOLG COHPUTOG €K VNG TA €k ALOG iOVTa AmooTéyel vapata, kai éNAeinet
TOV AvayKaiwV TWHATWY, OpLTTETW HEV €V TO abTOD Xwplw HEXPL THG kepapidog
YiG, €av 8 v tovtw T@ Babet undapdg Bdatt npoowyxc’xvn, TAPA TOV YEITOVWY
UGpSUSGGw psxpl TOD dvaykaiov TORATOG EKACTOLG TV oiKeT®V: €dv 8¢ Ot
aKpLleaq r] Kai To1G yeitoot, Td&wv Tiig vépaac TaEapsvoc TP TOIG aypovopOlc,
Tav TNV fHépag ékaotng kou{opevog, obtw kovwveitw Toig [844c] yeitoowy
vdatog.

Since concerning water old and splendid laws were set for farmers, a digression
on this topic has no merit, but he who wants to lead water to his own place,
let him lead water beginning from the communal spring in such a way that he
does not intersect with the water source clearly belonging to a private person.
Let him lead the water whatever way he pleases, except through private houses
or temples or graves while not causing damage other than through the irriga-
tion trench itself. [844b] If drought natural to the earth in some places keeps
the water which comes from the heaven from streaming, and creates a shortage
of necessary drinking water, let him dig into his own land until the clay-layer of
the earth, and, if at this depth he in no way will obtain water, let him draw water
from his neighbours as much as the necessary drinking water for each of his
household members: if, however, there is only a limited amount of water avail-
able to his neighbours too, let him take a measure of water after a measure was
set by agoronomi (the magistrates in charge) of the country districts, taking that
each day, thus in this way he must share the water [844c] with his neighbours.

Plato summarised some of the regulations from these madaioi xai kadoi vépor
laws set for farmers, that were beneficial to their lands. It appears, however
that, as is the case regarding the laws of Solon, these laws must be consid-
ered public law. Plato described a legal concept, which resembled a praedial
servitude as discussed above concerning Plutarch’s mention of a law of Solon.
In the example given by Plato, there was a right to convey and use water as
long as no other waterways from private persons were intersected and it did
not interfere with sacred places or graves (or places of ‘memory’ in general:
puvipata). Furthermore, as can be seen in both Plato and the laws of Solon,
in case of shortage there seemed to have been a permanent right from one
neighbouring estate (praedium dominans) to another (praedium serviens), i.e.
not from one private person to another, to receive a specific amount of water,
i.e. as much as the members of the household need to drink in a day. More-
over, Plato mentioned that in the case of only a limited supply of water, this



The law of inheritance I cases without a slave context 211

right still existed and that magistrates presiding over the countryside would
have to allocate a specific amount of water. The limitedness of the water
source raises the question, whether in these old and good laws a ‘perpetual
cause’ was needed as is the case in Roman law. Both authors cited seem to
indicate that in case of water use public laws safeguarded the use of water if
it was scarce or hard to obtain for a person. In Roman law aquae usus was
contructed via private law and personal servitudes.

Returning to the Digest, Paul qualified the gift in the deed as a personal
servitude of aguae usus?1° and not as the Roman praedial servitude of aquae
ductus?!!. The glossators, in this case Accursius, looked at this problem too
and found an elegant answer in the Greek text of the deed: “#j dmov &’ &v
PovAy 212, This means that the giver Lucius Titius granted the receiver the
use of a part of the stream of water to his house, which was in the vicinity
(vicinitas, as shown above, is one of the criteria for a servitude), or to wher-
ever Gaius Seius wanted. This last part meant that there was a servient estate
(praedium serviens), namely the estate of Lucius Titius, but there was no fixed
dominant estate (praedium dominans) and that therefore there could not have
been a praedial servitude. As the text from Plato shows (77 6 &v fovAnTar),
a private person could choose how to channel the water from the source to
his land, from which it is possible that in the Roman East such strictness as
mentioned by Accursius did not exist.

To conclude, the question raised seems to be a non-issue in Roman law,
since the regulations concerning personal servitudes appeared to have been
crystal clear on the right of aquae usus: the use of water is a personal servi-
tude, which ended when the beneficiary of this right died. It must, however,
not be considered a surprise that in the two fragments of the Digest from the
Roman East mentioned above (Dig. 8.3.37 and Dig. 34.1.14.3), questions on
this highly dogmatic Roman legal topic were raised. Aside from the earlier
mentioned lack of a developed legal science in the Roman East, it remains
questionable if praedial servitudes comparable to those in Roman law even

210  According to Bund (to this end he cites Cohnfeld, R. (1862), Die sogenannten irreguldiren
Servituten nach romischem Recht, Leipzig) the word usus in the context of Dig. 8.3.37 must
be considered used a-technically as the actual ‘Ausiibung and Gebrauch machen’ and not as
the personal servitude of use in Bund SZ 73 (1956), 177.

211 InDig. 8.2.28 (Paul. 15 ad Sab.), it is stated that a praedial servitude such as aquae ductus
must have a perpetual cause, which cannot be man-made: neque enim perpetuam causam
habet quod manu fit (that which is man-made surely does not have a perpetual cause).
The Digest fragment continues with: Omnes autem servitutes praediorum perpetuas causas
habere debent, et ideo neque ex lacu neque ex stagno concedi aquae ductus potest (All prae-
dial servitudes, however, need to have a perpetual cause, and therefore the right of aquae
ductus from a lake or a pool is not granted).

212 See Gl. quocunque’ ad Dig. 8.3.37: ‘Ex hoc apparet quod est personale ius: quia non alicuius
praedii contemplatione fuit tradita. & sic non est contra supra l. prox. Quia ibi ad certum
praedium constituebatur. Accurs. (From this it appears to be that this is a personal right:
because it was not handed over with regards to someone else’s estate. And in this way, it
does not contradict Dig. 8.3.36 (Paul. 2 Resp.), because in that text it was put in place with
regard to a defined estate. Accursius)’
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existed in Attic or Hellenistic private law. These are at the least not well
attested. As has been shown in Attic literary legal sources, such matters were
presumably dealt with via regulation originating from public law and not via
private law. In the case of Dig. 8.3.37 the situation is complicated further by
the fact that the use of water is the object of a gift drawn up in a deed.

As mentioned above, deeds of gift from the Roman East show that gifts
were deemed to be irrevocable and often clauses were added indicating that
gifts were meant to be ‘forever’ and that the receiver of the gift had the power
to dispose of it, in whatever way he saw fit. The object of a gift could have
been corporeal, such as land, or incorporeal such as a share of an enterprise or
the use of water. The jurist Paul was in this case, however, not at all inclined
to accommodate the heir of Gaius Seius with regard to these Hellenistic views
on gifts.

In Roman legal science the framework of rules and regulations regarding
praedial and personal servitutes is too precise and too well-defined to deviate
from them. Paul advised on the case using only Roman legal doctrine. He,
therefore, used a strategy of rejection of Hellenistic legal norms. His contem-
porary Ulpian did so as well. Furthermore, as demonstrated, the younger
jurist Modestin did so, too. In Roman law a deviation on such an essential
point, namely the impossibility to inherit a personal servitude, was simply not
possible and was deemed undesirable.





