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actiols, is the subject of dynamic cleveloprnents. The exact fole that the cotttl

should play in the review of administrative actions remains a conteutiotts issue' The

focr.rs of this contribution is the felationship between the judiciaty and the

administratioll. How has this relationship developecl and what arc the expectations

for the futur.e'? It is concluded that the review of adrninistrative acts by the judiciary

has been intensified in several cases in recent years. There is, however, no ttnilbrn]

approach. The jucliciary differentiates with a greater fbcus on proportionality' clea'

timits for the juclicial review can be founcl where specific expertise of the admin-

istr:atiou is at stake.

Keywords Judicial review . administrative actions ' cleference ' proportionality '

environmental law ' ftrndameltal rights

6.1 Introduction

tsee in this regard Uztnan et al. 2010.
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a jurisdiction tequirement has been met,2 for instance in cases where the existence
of a 'threat to public order' is a prerequisite for the use of a cer.tain power.

For our discussion of 'def'erence', we have opted for a cluonological approach
that is prcceded by a brief outline of the developmenr of the slistem of legal
protection against the government in the Netherlands. The following topics will be
addressed in sequence: an introduction to the Dutch system of legai protection
against the govetltnent (Sect. 6.2), the development of the doctrine on the basis of
the 1949 strpreme court judgment in Doetincrtern (secr.6.3), the rcquiremerts for
judicial legal protection against government clecisio's set in l9g5 by the European
Coufi of Human Rights in Benthem (Sect. 6.4), the General Aclminisirative Law Act
as the green light for ftrrther development of the cloctrine with hannolising effect o1
various subareas of administrative law (Sect. 6.5), and the conclusion, with an
outlook for the future (Sect. 6.6). It should be noted at the outset that this is an
outline discussion.

In the Netherlancls as elsewhere, the topic of deference to the administl'ation is an

important cloctrine that continues to provoke much clebate. This doctrine, which is

also refe'.ecl to as the limited judicial review of aclministrative actions, is the subject

of clynamic developments. The exact role that the court should play in the review of

adminislr.ative actions renrains a cotttentious issue. Il'the court erlgages in an

in-clepth, intensive review, it may be accused of wrongly euctoachitrg on the

administration's territory ancl thus failiug to observe the clivisiol of dr"rties clesited

under constitutional tu*-ln doing so, it woulcl usutp the function of the zrdmin-

istration. on the other hand, if it acts with restraint, it may be accused of offering

irradequatelegalprotection.Thus,thedevelopmerrtofthisdoctrineleflectsa
continu0us search lbr a proper balance. In the Netherlands, additional factors

include the structure of the system of legal protection, the influence of the Europeat1

Co've'tion on Human Rigirts (pCHR) and the larv of the Eu'opean Union (EU

larv), as rvill become clear in this contribution'

The locus of this contribution is the relationship between the judiciary and the

administration. How has this relationship developecl anil what are the expectatious

for the future? conseqr-rer.rtly, another important aspect of the judiciary's role--its

relationship with the legislatufe ancl legiilation-*itt not be addressed'r Still' the

legislature cloes have a i"y ro1" in determining the judiciary's position in relatiotl to

th-e aclministration. After all, when powers are beirlg confened to administrative

bodies, it is often the legislature that defir-res the scope those bodies have to exetcise

the powers in questioi. For example' the legislature may coufer policy-making

discretion otr an aclministrative boiy, rneaning that this bocly itself may, in prin-

ciple, decide whether or not to make use of a particular power' Or' it may confer

assessment discretion, enabling the administt'ative body itself to detetmine whether

6.2 The Dutch Context: The System of Legal protection
Against the Government3

In the Netherlands, the early twentieth century was markecl by debate on the issue
of who could best offer legal protection: the administration or the judiciary. In 1905,
Minister of Justice Loeff submitted legislative proposals aimed at intr.oducing a
general administrative law Act. These proposals met with fierce opposition, notubly
fiom the famous constitutional law scholar Struycken. rn rri, classic essay
'Adninistrcttie of rechter?' [Administration or Judiciary?],a he arguecl that the
control of administrative actions by an independent judiciary was fairly poiltless. Irr
this 'modern' time of parliamentary democracy, primary contrcl of the acln-rinis-
tration had to be exercised by pariiament, not by a judge appoi'ted for life.
Mor-eover, he was of the opinion that the judiciary could not .onttol adn.rilistrative
actions in an in-depth manttel", asserting that the court lacked the expertise to clo so.
Due to the many, broad discretionary powers at the administr.ation's clisposal, a
teview based 'on the law' would have little significance. After all, the law attachecl
few specilic requirements to those discretionary powers which decisions had to
satisfy. If the courl were to leview beyoncl the law, it would encroach on the cluties
of the administration and disrupt the separation of powers. .The court may not

2 Cf' J. R. Angeren, F. Groenervegen and A. Klap. Toetsing aan yuge tzor.iltett in ltet Neclerlarrclse,
Duitse, Engelse en Ftrnse recht (preotlvieTen NVvR') [Review ogoinrt ungu" stanclarcls i1 Dutch,
English and French law (preiirninary aclvice Netherlands Associatioir for the Judiciary)1,
Oisterlvijk: Wolf 2014. Klap draws a distinction betrveen vtrious vague stanclar<ls: thgse that entail
a weighing of interests, those that clemancl an evaluation offuture events, those that require specific
expertise and those with a supranational character, as well as combinations thereof.
3Parts of this section have been extracted frorl Barkhuysen et al. 2014b.
aStruycken 

1910.
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usurpthefunctionoftheadministration.'InStruycken,sview,societywouldbe
betteroffiftheactionsofadministrativebodiesweretobereviewedbythe
administration itself, in the forrn of an aclministrative appeal. such an appeal

involves the dispute being fesolvecl by the administration itself, 
9f1en 

bV a higher

administrative body. Coniersely, Loeff took the view that the administration should

not tre responsible fbr approuin! its own actions. Rather, in a state under the rule of

law, the administration l*d to be subject to control by an independent judiciary' In

ordertostterrgthenthatindependence,heproposedincreasingjudges'salariesand
bringing jurisdiction under ihe ordinary coufl (and not a separate administrative

court).
Todate,thisdiscussionlrasnotresultedintheNetherlandsmakingachoiceof

principle berween an administrative appeal and an independent judiciary' This

means that the debate regarcling the division of duties between the administration

and the judiciary is long_ltanding ancl still ongoing, and that general administrative

adjudication did 'ot 
g"t om thJ grou'd until a relatively late stage' As regards

individual Acts, Parliament did rr=enture to take the step of appointing a special

administrative couft as the competent adjudicating body as legards certain types of

decision,butthesteptowaldsanadministrativecourtthatcouldruleolall
administrative decisions was only taken at a late stage (and has still not been taken

completely). Althougha few special administrative law tdbunals were established

as from around 1900, administrative appeal (legal protection within the adminis-

trative pillar) remaitred an imporlatrt form of legal protection'

AppealtotheCrownwasaspecialformofadministrativeappeal,whichulti_
,rru,"iy involved the dispute being resolved by Royal Dectee (signed by the King and

countlrsigned ly a Minister). Appeal to the Crown was applied in many different

types of Jirput", including enviionmental disputes. The council of state played a

t"y .ot" in appeals to the-crown, because the eutire p[ocess took place before the

Administrative Dispute Department of the couucil of state. while the Crown had

the power to depal fiorn the Council of State's advice, it di4 so only sporadically'

Further.more, there were additional conditions attached to this so-called 'contradan

apprcach,. These matters were regulated in legislation such as the Administrative

n""isions Appeal Act (Wet Beroep adrninistratieve beschikkingen)'

Comporei^*ith other European countries, the appeal to the Crown formed an

exceptionalrcmedy.TheNetlrerlandswasfitmlyconvincedthatanappealtothe
Ctownofferedautriqueandvaluableformoflegalprotection,However,asevident
fromtheBenthemcase(tobediscussedbelowirrSect.6.3),theNetherlandswas
ultimately corrected on this point by the European Court of Human.Rights'

A'd so, the Dutch system of administrative adjudication developed step by

step. In the beginning, til" muin rule was legal protection by the adn-rinistration.

However, over the course of time it became increasingly common to set up and

appoint adjudicating tribunals that were competent to adjudicate.-on particular

t"jirtotion,'r"sulting in a system of numerous special adjudicating.tribunals' A few

tribr-rnals were allocated somany duties that they became large, guiding courts' The

Appeals Tribunals adjudicated on many al'eas of social security law. Subsequently,

6 Judicial Review in Dutch Environmental Larv: General Observations 107

citizens could appeal to the Central Appeal Tribunal, a hjbr_rnal that also acquiled
public service jurisdiction and that has now existecl for over a centllry. After the
Second world war', the Trade and Industry Appeals Tribunal was established to
deal with economic administrative law. In due course, this tribunal also acquired an
important function as appeal couft. In tax disputes, the competent court is tr-adi-
tiorlally the ordinary court (the tax divisions at the Disttict Courts, Courts of Appeal
and the Supreme Court). With the implementation of the Aclministrative Decisions
(Appeals) Act (Wet administratieve rechtspractk overheiclsbeschikkingen) in 7916,
the council of State was designated as the 'general' administrative court. As a
result, in addition to the appeal to the crown, the Council of State also acquircd a
plocess in which it was to act as a court, and thus did have judsdictior1 to 1ender the
final judgment in a dispute. If a citizen could not submit his decision to a special
administrative coufi, the Council of State's Jurisdiction Division heard the appeal as
the general administrative coufi. This court was thus presented with all malner of
disputes, regarding decisions by, for instance, the Municipal Executive, provilcial
Executive and the Minister.

The civil court has continued to play a supplemental role in this fragmented
system. In the early twentieth centllry, the Sr-rpreme court helcl that the state,
provinces, municipalities, water authorities, etc., as (public law) legal entities, coull
act unlawfully (Article 6:762 of the Dutch civil code). The civil courr has juris-
diction to take cognisance of proceedings based on unlawftrl acI in the ctbsence of et

iudicial process under administrative lctw with sulJic:ient safeguarcls.s If there was a
judicial process under administrative law in which the citizen could preselt his
complaint regarding unlawful act, the civil court acknowledged that it had no role to
play and declared the citizen's claim inadmissible. If the citizen could not avail
hirnself of the administrative court (because, fot example, his litigation dicl not
conce[l a 'decision'), the civil court took on the case. In this way, the civil court
began to provicle supplementaly legal protection, and case law emerged on the
division of duties between the civil and administrative courts. And, with all the
diflerent judicial processes and case law on the allocation ofjurisdiction, a varied
patchwork of forms of legal protection against the govemnlent alose.

Notably, in light of all of the above, the Netherlands does not have any con-
stitutional court. Indeed, the courts are prohibited fi'om assessing primary legisla-
tion against the constitution. However, this is largely compensated by the fact that
the courts-morc specifically, all courts r-egardless of their position in the judicial
structure - -can and must assess against convention provisions such as those fiom
the ECHR and EU law.6

For more than a decade now, administrative adjudication in the Netherlands has
been increasingly focused on final dispute resolution.T As a rule, the court calt no
longer limit itself to merely annulling an administrative decision; it must use all

tCf. Supr"trl" Court 31 December 1915, NJ 1916, p. 407 (Guldentotu!-Noortlv,ijkerhout).
6See further Uzman et al. 2010.
7See, in particular, Polak et al.2014.

?



108 T' Barkhuysen and M' van Emmerik

available means to resolve the dispute as definitively as possible. For example,

administrative coufls are increasingly inclined to consider whether a new decision

by the administration is still necessary. If that is the case, the courls attempt to

"iuborut" 
on what the parties will have to do after the judgment, before the

administration r.enders a new decision replacing the annulled decision. This, too,

means looking for a proper balance between definitive judicial dispute resolution on

the one hand and respecting administrative discretion (in terms of policy-making

andassessment)ontheother.IntheExplanatoryMemorandumtothearticleinthe
General Administrative Law Act that urges the court to resolve the dispute before it

as definitively as possible (Article 8:41a of that Act), consideration is also given to

the limits of constitutional law in this regard. It states that the court will settle the

case and does not have to confine itself to annulment and refenal to the adminis-

trative body: "if and in so far as its constitutional position and the available

information permit this."8 Here too, then, in a Sense it concetns an issue in the area

of deference.

6.3 The Development of the Doctrine on the Basis

of the Supreme Court Judgment in Doetinchem

Having sketched the context of the Dutch system of legal protection against the

government, we can now focus in more detail on the development of the doctrine of

defer.ence. Before 1949, there was no clarity in Dutch case law regarding the issue

of whether, and if so to what extent, a courl is entitled to review the administration's

policy choices. Some atgued that coutts should not be permitted to concem

themselves with this *"u-ut all due to their respective constitutional positions and

that legal protection in this respect would only be possible within the administrative

pillar ladminisrrative appeal). others took fhe 
view thar the couft-being inde-

pendent from the aaministratlon-should indeed be able to play a role. This in fact

"choestheolddiscussionbetweenLoeffandStruyckenasdescribedabove.In a case prompted by a housing requisition by a municipality based on an

emergency law designed to solve the most acute housing shoftage after the Second

World War, the Supreme Court got the opporlunity to clarify the matter. A mentally

ill manied couple was confronted with such a requisition for the billeting of their

house.Theyloogedanobjectiontothisbeforethecourt,basedontheirmental
vulnerability. The municipality clefenaed itself with the algument that the legisla-

ture had given it full discietion to requisition a house and that such a decision was

deemedtobeefficient.Thecouplearguedthatintheircase,partlyinviewoftheir
special position, the decision would have entirely disproportionate effects' The

lower courts found fbr the couple and accepted that therc had been abuse of the law

inthecaseinhand.ThemunicipalityappealedtotheSupremeCourt,takingthe

6 Judicial Review in Dutch Environmental Law: General observations 10g

position that, in making such a finding, the lower courts had wronsly encLoached onits discretionary policy-making pouirs. rn" S"p;; ;#;-"ffia the juds_menrs of rhe lower courrs and intr.oduced the arbiirari^"r, ur;;;: til, ,"un, tr,utthe.court must rcspect the administrationis discretionary power.s in terms of itspolicy-making and assessment, and permits the courl to intervene only if there is an"arbitrary act". Accordins 
1o 

the sup."m" Court, this i, ,t"-""r"'l?..the requisi_tioning authority, when weighing the relevan, ln,"r.rir,;"il ;;, ;sonably havearived at a requisition,.and-no weighing of ,tor" interests *uriit"r=ro." r"deemed to have been made."e 
'nus, 

tols"iitranslated, the Supreme Court held rhatthe court is not permitted to intervene ir it itsety rs of the opinron tt at"u o""rsion isnot reasonable or is disproportionate, but may only do so if a rcasonable man couldnever have reachecr rhe decision in quesrion. ih" ba"kgr..rund ro thi; ;;roach is ther:elationship between the judiciary, itr" t"glrluiur= and the administraiion, in whichthe judiciary is considered to have the leait J"mo".utr" legitimacy. Incidentally, theSupreme couft ultimatery decided in this case that the prohibition against arbi_h'ariness had not been infi'inged and thus found for tn" .""i"ip"rity. 
-

, Tt origin of this apptoach is not absolutely cefiain. However, it is assumed thatlhe Supreme court partly. drew its inspi.ation rrom the Engrish wecrnesbuty caselaw that began in r94g.l0_In wednesbury, the Engrish court introduced a test ofreasonableness with regard to adrninistrative decisions.
Based on the Doetinchem-judgment, it subsequently became established caselaw of the civil coufts and ttre aaminrsirutiu" *u,trii;#;ffiffi; pedbrm atiyt:{ review of governmenr decisions if the issue at hand is whether theadministration made a policy choice that is legaily acceptable when weighing therelevant intercsts, or has correctly interpreted iugue standards.12

6.4 Intermezzo: The European Court of Human Rights
Demands Judicial Legat protection Against
Government Decisions in Benthem

As stated, the Netherla'ds was firmly convinced that an appear to the crownrefened to in sect. 6.2 offered. a unique and valuable form of iegat protection. Mr.Benthem contested this a'd lodged a complaint with the europeir iourt of Hr.nunRights to the effect thar the crown ru, not an independe", -J l-praial tribunalestablished bv law within the meaning of Article o gcHn. Th" E;;p";n couft of

esupreme 
court 25 February rg4g, NJ rg4g/55g (Doetinchem housing requisition).

jffiro"tut"o Provincial picrure Ltcl. v weclnesbury corp. t194gl r K.B. zz3.cf. Groenewegen
rrcouncil 

of Srate's Jurisdiction Division, 23 october rg7g, AB 19g0/19g (St. Bavo).

,r:: 
t* Wijk er al. 2014, pp. 332-337;De Waard 2016; Schl<issets and Zijlstra 2017, pp.374_

s Kamerstukken [Parliamentary Documents] ll 2009110, 32450' no' 3' p' 55
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Human Rights found in favour of Bentlrcm in 198-5.13 That was a rcmal'kable

judgment in two respects. Firstly, it transpired that a dispute regarding an envi-

i-ournental permit (in those days a 'Nuisance Act Licence', fell within the concept of
.civil righ; and obligations' from Article 6 ECHR. Whether the national system

qualifies a certain act as coming uncler 'admiuistrative law' ot' 'private law' is thus

not clecisive. The European Court of Human Rights gave its owu intetpretation to

the concept .civil righis and obligations', resultirlg in administrative law la.gely

falling unier the safeguard of Article 6 ECHR. Consequently, a form of indepen-

aent eind irnpartial administration of justice in accordance with Article 6 ECHR had

to be introduced to deal with the acts of administrative bodies. Secondly, it emerged

that the Dutch appeal to the Crown did not meet the European requiremetlts for

independent and impartial administration ol justice, because the Crown is pafl of

the ardnrinistration. Following this judgment, the appeal to the crown was abolished

and appeal to the indepenclent (administrative) couft was ultimately made available

in all cases.

It may be conclucled that the Betttlwtt judgment pfofoundly changed legal

protection against the govemment in the Netherlands. This judgment also offers a

safeguartl against the judicial contrcl of aclministrative actions being abolished or

restricted once again. The fact that this is necessary became evident, for example,

from the proporolr made by a working group of admiuistrators who opposed the

juridification of public adtninistratio,r. 
to Sin"e then, there have been increasing calls

ior.estriction oflu,ti"iut cotltrol, in partioular with regard to infi'astructural projects

that a-e saicl to suff'er too much clelay as a result of this control't-5 However, thanks

to Benthent,it is established that this control mttst be maintained and that solutions

for any resulting problems must be sought within that framework.t6 A committee

that consideled the future of legal protection against the govertrment, commissioned

by the Administrative Law Association (Verenigittg voor Bestuur'sreclrt) ftrlly

en,lors"d this principle and made proposals fbr enhancing this legal protection

within the Benthen preconditions. They paitl a grcat deal of attention in this regard

to improving the clispute resolutiotr capacity of administrative procedural law ancl

urgu"i that the court itself should more often resolve the meltter, whether or not

afler the administration has been given the opportunity via a so-called adminis-

trative loop to rectify any shortcomings in a clecision.lT This report formed the

prelude to the amendments to administrative procedural law that have meanwhile

teen implemented. As the appeal to the Crown in fact performed outstandingly in

tenns oli its dispLrte resoluti,on capacity, it proved a source of inspiration fbr the

6 Judicial Review i' D'tch Euvironrnental Larv: Gener.al observations l r l

report and the ametldments. Horvever, it rnust be avoiclecl that the adrninistrative
court is in fact inc|easingly forcecl to usulp the admiuistrationis ru'ction. Ho*.u".,
the Strasbou'g case law arso orl'ers a safeguarcl in tni, ,.rf.";, ;;';i;;r, tse'rhem
as a 'standard bear-er'.

'rEurop"on Court of Hurnan Rights 23 October 1985, AB 1986/i, annotated by E. M' H Hirsch

Ballin, N/ 1986, 102, annotatedby EAA(Benthern t. Nederkutd); see also B:ukhuysen ancl Van

Ernrnerik 2016.
t4l)esttun' in geding [Judging the Adrninistration], Haarlern 1997'

J5Cf. Koernan 2008.
r6cf. Von Angeren 2009, PP. 1-11.
lTAclnitristr.ative Law Associatio' Com'rittee on Legirl Protection 2004.

The Gencral Administrative Law Act as the Green
Light for Further Development of the Doctrine
with Harmonising Effect on Various Subareas
of Administrative Larv

with the implementation of the General Achninistrative Law Act i' 1994, rheSupreme court's a<loption of limited judicial review in Doetincherr came briefly
under scrutiny once again. That was triggercd by the codification of the principle ofproportionality in Article 3:4(2) of the General Acrministrative Law i.;, ;il;provides that "the adverse consequences of a clecision for one or rnore inter-ested
parties may not be disproportionate to the objects to be served by the clecisiou',. TheDistfict Court of Roennond construed this to mean a standard clirected to the court
whercby it had to review itself the proportionality of the clecision placed before it,for the grant of consent for the construction of a stor-e. According to the District
Court, the new Article 3:4(2) of the General Aihninistrative Law Act was inte'cledto break with the established case law o' limited review. However, theAdmi'istrative Jurisdictio'Division immecliatery conectecl this on appeal in r996:
"this provisiott, ditected to the administration, was not intendecl by the legislature tointensify.iudicial review (...)" a'd "(...) the aim was ,o p.o-p, resrraint by thecourt wherr reviewing the weighi'g of interests by the admiristration,,. And fur-
thettnore: "the Distlict Court should have limited itself to the question of whetherthe weighing of the releva't interests was so dispropor.tionate that it rnust beconcluded that the appellartts (...) could notreasonably have come to the decisiou
to grant the exemption requested."l8

In otlrer words, a r-etur' to Doetinchem, arbeit with an exception, by r-eason ofArticle 6 ECHR' for punitive aclministrutive sanctions on which the court itself ls
reqnired to rule without reshai't on proportiorlality.reAs regards funiii* admin_istrative sauctions, the Adrniuish'ative JLrrisdiction Division herd as folows:"Article 6 of the convention for the protectio' of Humau Rights and Fundame'tal

rsAdministrative 
Jurisdiction Division of the council of state. ,,18 [udgments in AdministrativeLtwl 1997/93. AB-Klassiek [classic Jttclgments i. Aclminisrtarive Law] iorctzz. a:ntotarecl by B.W. N. de Waarcl (Deventer: Kluwer 20161 lUaxi,s anrt eraxi.s1.reAclrninistrative 
J.risdiction Division of the council of state, 4 June 1996, JB lggT/r72,(Huisnmn/APIQ. See further Van Emnterik and Szu-is 2014.
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such matters, with due observance of all interests, the circumstances at the time in
question and the knowledge at that time. In other words, it is not about determining
in hindsight whether a different decision would have been better.23

6.6 Conclusion, with an Outlook for the Future: After
Harmonisation, Moving Towards Differentiation
and a Greater Focus on Proportionality,
but with Limits due to the Specific Expertise
of the Administration

6.6.1 Moving Towards Dffirentiation and a Focus
on Proportionality

It is only in recent years that this established case law has been seriously called into
question once again, but this time the a.rguments seem to lesonate more than before.
It has been argued that, based on the requirement of effective legal protection, it is
necessary for the administrative coufi to conduct a more intensive review, cefiainly
when fundamental rights ate at issue.2a A courl that exercises too much restraint
would also create the dsk of an administration devoid of responsibility and lax in its
exercise of due care in the knowledge that the courl allows much leeway.

These signals have been cautiously picked up in the case law, but only as regards

non-punitive administrative sanctions with a major impact, such as in the context of
integrity screening that could lead to the refusal and/or withdrawal of permits.25 In
addition, reference may be made to a judgment of the Administrative Jurisdiction
Division regarding a decision on the maximum amount of natural gas to be

extracted in Noord-Nederland, which decision was taken by the Minister on the

basis of a discretionary power. In view of the possible earthquake risks and the

associated dangers for rcsidents, the Division intensified its review in comparison
with previous judgments. It did so primarily by giving additional focus to the

proporlionality and proper substantiation of the decision.26 Under the influence of
the ECHR and EU law (the Prccedure Dirtctive), immigration law has seen review
intensify as well. The Administrative Jurisdiction Division held as follows: "It

2ucf. Sup."." Court 13 October 2006, ECLI:NL:HR:2006:AW2017 (Vie r/Or); Supreme Court
21 November 2014, ECLI:NL:tIR:2074:3349 (AFM-DSB); Supreme Court 2 June 2017,

ECLI:NL:HR:201 7 :987 (Zalco).
2aBarkhuysen er al. 2014a.
25Administrative Jurisdiction Division of the Council of State, 25 April 2012, AB [Judgments in
Administrative Lawl 2072/207 (Public Administration (Probity Screening) Acl [Wet bevordering
integriteitsbeoordelingen doo r Irct openbaar besnurf .

26Administrative Jurisdiction Division of the Council of State, 18 November 2015, AB [Judgments
in Administrative Lawl 2016/82, annotated by Broring and Brouwer.
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Freedoms, which applies to the imposition of a.penalty such as the once concerned

here, entails that the "iii"o];;t",;.1;i: ll:n""t 
restraiut' whether the penaltv

imoosedbytheMinist"rinth"specificcaseisinaccordancewiththeprincipleof
proportionality."zo r :.- .,.ki^h :ncounte.ed

Another period then commenced in which this line of case law e

relatively little resistanc" -A m which the administrative court made particular

effortsnotto"n..ou"t,"-on.r,"uo*nistration,stenitoryinsituationsinvolving
disct'etionary powers *tt;';";;;*"-policy-making untl asstssment' This approach

even gained an aoairionut iuit-li""ri basis in th"e literature'21

Remartably, in 
"nui'*'n"ntal-1aw 

matters the Administrative Jut-isdiction

Division of rhe Councti "ii"i""r,iil 
performed a full review up to 1998' This was a

legacy from the time oi it'" upp"uf to the Crown' a fotm of administrative appeal to

a higher administrariv; ilafiil in" p-Ut"m with constitutional relationships

that was encountelsd UV tf'" independent "ot'n 
JiO not apply' Evgn after the abo-

lition of this appeal * in"'"ct".'ti u, u ,=rolt oi ti" nnnti*a judgment discussed

J"*, *a appe ar to,r,1 1a* "1'**: ::"H;lfr"i:,ffi I 1T: ffi :'J:ilffilll
$:ffiL Hilil: ff lllffi:1;::':'ffi i;iJ; effeciively determined what

was in the interest of a good living-environment' which was at odds with the

practice in other f"gui *i' 'uch 
as'planning ;;A 

'oning 
law' The Administrative

.Turisdiction Division;;;til;;'areld to thit unt"nibl" special position in'a

judgment that was dff;i 'i* 
'01^1-'.jv,' 

analosv with the developments tn

Germany around th" ;;;f th" Berlin Wall.2' ttte ilvision held: "The respondent

has a cettain u,,""t"i'u]*'"ii""' which is limited' inter alia' by what ensues from

the most r"""n' g"n"rully^u"""pt"O environmental insights"'

Thejudicialreviewoftheactso,o*i,,ion,ofsipervisoryauthoritiesunder
administrativ" tu* i'''"iitui'-'"a in accordance wittr' t1e.,Win].l outlined above as

well. According to th"'i;pt"'" t"*' bearing in mind the extensive discretionary

Dowers in tetms of its policy-making und issessmtnt that are vested in those

supervisory a"rh"riti;;; ;;;"; tnJ rist i""qr"t,i"" and the circumstances of

which the supervlsory authority *u' u**"' 
'tti 

question to be answered by the

courr is wherher the supervisory authority .ould r"uronubrl nllalJted the policy

as regards control "J"rrp"r"irion 
(in the event of general supervisoty failures)' or

could have amived 
"-r1ii" "",, 

in question (in the event of specific supef/rsory

failures). According to itt" S"p'"-" Court' "out'J-u" 
conduct a limited review of

ffiDivision27Janlary2o|o,AB[JrrdgmentsinAdministrativeLaw]
2ol;i,s',annotated bv o' J' D' M' L' Jansen'

liu, oto* and Schreuder-vlasblom 2000' pp' 214-221'

2zAdmjnistrativeJurisdictionDivisionofthecouncilofState,2lAprillggs,ABUudgmentstn

Administrative f-uwt f SSSii9il"""i*"J by G. Jurgens (Die Wende)' See on this topic Leemans

2008.
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follows from the above that the administrative feview of the State Sectetary's

position regarding the credibility of an account of the reasons for requesting asylum

has a mixed character if a foreign national's account of the reasons for requesting

asylum rests partly on statements and suppositions that are not substantiated with

eviclence. Most aspects and elements of a decision can be reviewed by the

administrative court in terms of whether the State Secretary contctly took the

position he adopted. If the State Secretary has decision-making discretion on

aspects and elements of a decision, specifically when assessing the credibility of a

foreign national's statements and suppositions that are not substantiated with evi-

dence, the administrative court will have to review whether the State Secretary did

not wrongly take the position that the account of the reasons for requesting asylum

lacked credibility, albeit that in that case too the administrative coufi must review

the care taken in and reasons given for the decision-making of the State Secretary

when exercising that decision-making discretion. Consequently, the judicial review

of a position of the State Secretary regarding the credibility of an account of the

leasons for requesting asylum will be more intensive than before the entry into

force of Article 46(3) of the Procedure Directive."27

However, for the time being thet'e has not been a fundamental change of course

across the full spectrum of administrative law. Such change may be at hand, though:

Hirsch Ballin-former President of the Administrative Jurisdiction Division-
received much suppott for his preliminary advice, issued as a publication of the

Administrative Law Association, entitled 'Dynamiek in de bestuursrechtspraak'

[Dynamics in Administrative Adjudication], which he defended in 2015 and in

which he pleaded for a mote actiYe role for the administrative couft in a broad

sense. Hirsch Ballin advocated abandoning the Doetinchem approach whercby

discrctionary powers confened in terms of its policy-making and assessment

automatically imply limited discretion by the courl. Instead, he propounded a more

balanced approach in which the intensity of the review is detetmined by considering

the nature of the legal relationship and the weight of the relevant interests (including

fundamental rights) of the parties involved. In his view, contemporary changes in

constitutional relationships-patlicularly the insufficient democratic legitimacy of
the administration as a result of the reticent, sometimes careless legislature, as well

as the need for an administrative coufi that solves those disputes and keeps the

legislature on its toes-require the judicial attitude to be adjusted accordingly'

Otherwise, the administration actually operates too much within a 'legal lacuna',

according to Hirsch Ballin. In the debate with Hirsch Ballin, Polak (the then

President of the Administrative Jurisdiction Division) stated that the present for-

mulation of limited discretion may require amendment in light of these points.

Hirsch Ballin's ofal argulnents, which were revolutionary in a sense' deserve to

be followed-up. In so far as possible, administrative courts should have to rcnder

their own ruliug on the question of whether a decision is reasonable and

2TAdministrative Jurisdiction Division of the Council of State, 13 April 2016, AB [Judgments in

Administrative Law) 20161195, annotated by M. Renematr.
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proportionate. Fufthermore, it is imporlant to ensurc that this does not only takeplace in a semantic sense. The administrative coult wi'have to actually understandthe substance of a dispute b"for" r"nJ"ri;; t; 
"r,' ruling and definitively resolvingthe dispute. In this way, an importanr Uooi, l, given to t[" quafity of administrativeadjudication in rerms of.wo.krnanship, il;; and effectiveness, thus increasins its

i:?#ff; 
j',i:',*il:;:Ty",;:J,"** tai,ored approach'ii1 u" ;;;;i;

become ;.." ;.;'";;ent. Dependin" on,r,"'""iilffi:ff::r"iff:"jt.o'itv wiu
balance musr thus be found o.r*".n"trr.'r.ri..t tt.,ur the courr rr,ourauir"u'"1 fili;Jadministrarion's discretionary powers i" t"d, of poricy 

""d;r;;;;;nr on the one
lH;:#"in[Tift-"[f :,i'.fl":[1;l;';;;"nothavingrheirinrerestsaffectedto

Inspiration may be drawn in this respect fiom EU law, in which there has been adifferentiated approach .egarding tt"'i't"nity of review for quite softe time.Determining intensity is not a ,iu,t". or lutt.or 
nothing, (full review or limitedreview) but entails a tftolef approach a"p"naing 
"" ,h; ;;;';i';" legar rera_tionship and the weight of the ieleva"t i"t"."rt, of the parties involved.zeReferBnce may be made once more at trri, point to u n"* i**;; the area ofdeference, namely where the limits lie u, ,ffi, the administra,i* 

"""n", power,once a decision has been annulred, to settle-the dispute itser wiitroui refening thematter back to the administration. In this ."rp""t, too, the limits relate to theconstitutional position of the administratio; una ,n" jucliciary. But here, too, it is

il,t:fff $ul;n 
t=""nt vears the judiciarv has beco-".no." i""il;;; deem itself

The recent advisory opinion of Advocate General widdershoven in the so calledPurmerend-case (that ario dears ritrr hqu"n"a petroreum gas) is u frnr,". step inthis direction. This opinion argues that 
" 
i""." *""rive r.eview of genera'y bindingrcgulations is necessary to provide effective legar protecti"". ,f*.r.oing to thisconclusion the intensity of the review rho;i; a"p",ra on the (personal) impact of theapplication of the regularion ar rruna. nsfe"iily when fundamental dghrs are atstake there is less room for deference.3i etso wittrin the area of the EU freemovement of services based on the Services Directive, lecent case law has led to astricter.eview.32 A higher level of scrutiny irir,r, required when restricting the freemovemenr of services. Imporranr to consider i, ,d" 

-tr""i'il;*;:,on 
of the

28cf' Aclninistrative Jurisdiction Division of the Council of state, 26 october 2016, AB
#1f,ffif#ritlylllll* rawt znl('/qi' 

"inJ"'"a uv nr.;ring 1p-rof,Jrtiinaitv or tne

ff:-*:iffi:ll:,t9; ii;Lj;3,?* and zors2o16 see furrher. in the vein of comparative
3ocf. Verheii 2013.
tTECLI'NL:RV 

5:2017:3557;..arequest for a preliminary ruling from the CJEU has been made bythe the Adrninistrative Jurisdicuon niuirion iiirr" iLlu oi stot" cr. o" p"1"". and capkurt
32court 

of Justice of the European union 30 January 20rg, ECLI:EU :C:20rg:44.
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sub-district court in the case in hand had not formecl an opinion of its own legarding
possible soil pollution but had relied solely on the decision of the Provincial
Executive in this rcgard was contlary to this aspect of the law on access to a tribunal
from Article 6 ECHR.36 According to the case law of the European Cor,rft of Hurnan
Riglrts, this right to 'full jurisdiction' forms an essential characteristic of the right of
access to a tribunal from Article 6(l) ECHR and applies to a/lproceedings falling
within the scope of Article 6 ECHR, in other words to all proceedings that entail the
determination of civil rights and obligations or of any criminal cl.rarge.

While the court is thus not permitted to blindly follow the administrative deci-
sion, in the case law the question often concems the extent to which the court may
rcly on the decision of the administration. Although reshictions on judicial control
of the administrative finding of fact may be at oclcls with Article 6 ECHR,37 they are

not automatically irnperrnissible.3s There does have to be a convincing grouncl that
justifies such restrictions, such as the nature of the substantive area of law and the
administrative discretion associated with it, and the specialised nature of the finding
of fact. It is important in this respect that the administrative finding of fact took
place in-quasi-judicial-specialist administrative preparatory proceedings with
sullicient safeguards.3e Therefore, the restrictions on juclicial control of the
administr-ative finding of fact must in any case never be so far-reaching that the
court relies entirely on the decision of the administration. After all, that would mean
in fact that the interested party would have no access to the cor,rrt on that point. Irr
the context of the judicial proceedings, it must be possible to conduct a debate
regarding the comectness of the adminislrative finding of fact and the urannel ir.r

which it was reached. As evident from the case law of the European Court of
Human Rights, the complete exclusion of such is unacceptable.a0

Pursuant to the right to a fair trial protected by Arlicle 6 ECHR, the court will
have to take an active approach as regards calling witnesses who can shed light on

s6European Couft of Human Rights l7 Decernber 1996, NJCM-Bulletin 1997. pp. 617 et seq.,
annotated by M. L. W. M. Viering {Terra Woningen BV y the Netherlands). See also, for exarnple,
Europeari Court of Human R:ights 13 February 2003, AB [Judgrnents in Adninistrativ e Law] 2004/
52. annotated by B. W. N. de Waard (Chevrol y France).
3T Wicldershoven et al. 200 1, p. 37 . Cf. Barkhuysen et al. 2007 , p. 1 04 and the case law there cited.
3sSee, in pafticular, European Court of Human Rights 22 November 1995, Sedes A. vol. 335,4
(Bryan v United Kingdotri), and for confinnation of the Bryan line: European Court of Human
Rights 7 November 2000, AB [Judgments in Adnrinistrative Law] 2003/25. annotated by L. F. M.
Verhey (Klrrgsley v United Kingdont), confirmed in European Courl of Hurnan Rights 28 May
2002 (udgrnent of the Grand Chamber).

'nE,,.o1r"orr Court of Hurnan Rights 22 November 1995, Serjes A vol. 335-A (llryn11 1t g,,17rr1

Kingdonil; Widdershoven et al. 2001, pp. 34-38.
oocf. 

S"lr.ru.rl.rons 2005, pp.290-292ancl Kuipers 1996, pp. 97--112. See the judgments Enropean
Coul of Human Rights 17 December 1996, NJCM-Btilletin 1997, pp. 617 et seq., annotated by M.
L. W. M. Viering (Terra Woningen BV v tlrc Netlrcrlands) and European Court of Human Rights
13 February 2003, AB [Judgrnents in Adrninistrative Lawl 2004/52, annotated by B. W. N. de

Waarcl (Clrcvrol v F-ronce).
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concept of "services" used by the CJE'U when cletemining the scope ol the

Directive,alsoextet.rdingto,forexample,therestrictionofretailtradethror"rgh
mr.rnicipal zoning prun''-ft'i' case law has been elicited by the Administrative

Judicial Division of tne'coun"il of state with a lequest for a preliminary ruling

concerning the Appi;';;:;;'^ "^" " 
attv such testrictions have to be

non_discr.irnino,ory. n..""rl^y i-"uning justifiable on the glotutd of an overriding

rcason relating to the public interest) and proportional (meaning the meastlres are

sr"ritable for securing tt 
" 

uttolnfn"nt of the oblective pursued' they do not go beyond

what is necessary t" 
"tr"i" 

;;; ouj""tiu" and that this objective cannot be attained

through other, less fes;;;; *"n"rur", with the same result). These conclitions go

beyond what was p."",*,ri, ,"luired under Dutch law a[cl this r-uling is expected to

also have o 
"ottr.qtt"n'i"i "n""i 

outside of environmeutal and planning law'

6.6.2 Bttt with Limits, Due to the Necessary Expertise

At the same time, there is another leason *ftY-lpTl. t"'trn tL"j:"stitutional

position of the judiciary and its tenttous democratic legitimacy-it may be ueces-

sary to exercise restralnt in juclicial teview: layelV' 
where the court lacks suffrcietrt

expel.tise.Theeuer-incre"''"g""*pr"xityoftlreadministration'sdutiesisreflected
in growing professionalization within govelnment' and it is becoming more aud

'rore 
cliffic'lt fbr the ;,d;, to t".! abreast of these development''3o Tl.tes"

mattersalsohiiveimplicatiorrsfortheextensivecaselawoftheEuropearrCotrrtof
Hurnart Rights .n 'ft'[:;;i';ction" which]::lto highly relevant for Dutch legal

practice in this respec,. i;;; ;" this right of 'full jurisdiction" acknowledged in the

case law of the Burope"n co"n of Huian Rights (referrecl to as 'organe judiciate

de pleine juridiction, i1;h" j.-cg."nrs (also) relrclerecl in French), the national coutt

must have jurisdiction to ."unin" all issues of fact and of law that are relevant to

tlredispute.Intlrislespect,expresslynodistinctiorrisdrawnbetweenquestionsof
law a'd questio'rs ol fict, both of which may be equally cfucial to. the outcolne of

the dispute.35 The court must be able to forn-r its oivn opinion on both issues' and

mustnotatrtornaticallyrelyontheirvaluatiorrbyotherar'rthorities(inparticularthe
aclministration;, let alone'be bound by such. For example, in the Durch rerrct

Wonitlgencase,theEu.p*u'CourtoiHumatrRiglrtsheldthattlrefactthatthe

33Adr"ninistrative Jurisdiction Division

ECLI :NL : RVS : 20 18 :2062'

saScheltenra 2015, PP. 803-818'
3sSee, for example, Euro'ean court of Humtrn Rights 23 June 1981, N-/ 19821602 (['e contpte'

Vattkuvetl&DcMeyerevl}elgitutt),para5l,Thefollowirigptlssagesarepartiallyextractedftoln
Barkhuysen ancl Van Emrnerik 2016'

\

?
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the crucial facts for the resolution of the dispute.al In addition, the coufi canllot

automaticallyrclyonanexper.tengagedbytheadministrativebody.ItlTltl$tattempt
to restore the balance iln the conteit or tne 'equality of afms') between the pafties in

some other way, for 
"^u*pr" 

ly enabling the interested party to enter expelt evi-

dence to the contrary, "., 
ii rrr"i is not possible for financial or other t'easons, by

engaging an expert itseii.., In this way, the court ca' keep a 'finger in the pie" as

r.egardsthespecialisedfindingoffactbythgadministrationandsafeguardthe
principleofequalityofu"otb""t*""nthepartiesasrequiredbyArticle6ECHR'

Thus, the division or Juti", between the administration and the court as regards

firrdingsoffactforwtrictracertainexperliseisrequir.edalsoirrvolvesthesearchfor
a good balance una un upproach thai is tailorecl to the sitLration. Here, too' there

seems to be a grcwing iniiinutlon amongst the judiciary to take a more active role

than irr the past, particuiarly under the influence of EU law and the ECHR' ln view

of all these dyuamics, it may be soncluded that' for the Netherlands in any event'

the decision to put the doctiine of deference on the agenda was a fortunate oue'
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Chapter 7

Judicial Review in Dutch Environmental
Law; from the Judge's Perspective

on Developing a More Comprehensive Form of Judicial Review
7.2.1 First Steps in Reviewing punitive Sanctions.........
7.2.2 More Comprehensive Review in Other Areas...............
7.2.3 More Comprehensive Review Demands a Diferent Attitude on the part

of the Coufts to the Establishment of the Facts..........
Judicial Review and the Digitalisation of Government processes....-....

Conclusions....

Abstract In this chapter the traditional constitutional framework for judicial
review, which is based on the assumption that the exercise of administrative powers
must be seen as a way of implementing the legislature's decisions is criticized. The
model for judicial review has been rcanalysed as palt of the Administrative
Jurisdiction Division of the council of State (AJD)'s project on a more compre_
hensive form of judicial rcview. The reason for this is the fact that performing a
limited judicial rpview of decisions taken by administrative authoiities can no
longer be justified, especially if it concerns decisions which have far-reaching
consequences for citizens. The development in the direction of considering fullei
judicial review is therefore one of the developments in the field of judicial review
within the administrative courls in the Netherlands, which this chapter discusses.

Prof. mr. Bart Jan van Ettekoven is chair of the Administrative Jurisdiction Division of the
Council of State in the Netherlands and professor of administrative law at the University of
Amsterdam. This chapter is the written version of the introduction held by ihe author at the
Conference on 19 January 2018.
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