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9 Epilogue: A Legal Framework
Benchmarking Study for Platform
Cooperatives

ABSTRACT

Based on the concluding chapter, and my experience conducting this
research project, I present a benchmarking study and scorecard that I devel-
oped for evaluating the ‘friendliness’ of legal systems towards platform
cooperatives.

Two important issues that are identified in the roadmap laid out in the
preceding chapter are: (1) the considerable variation between jurisdictions
with respect to the ease with which democratic firms can be established
and governed, and (2) the uncertainty surrounding the business model of
several types of democratic firm. As part of my personal contribution to this
roadmap, I propose a legal framework benchmarking study for assessing
the “friendliness’ of a legal framework towards the formation and gover-
nance platform cooperatives. I choose to focus on platform cooperatives in
particular as almost all jurisdictions have some type of cooperative, which
allows for comparisons to be made. Moreover, there is precedent for such
benchmarking studies, not only by the World Bank through its (in)famous
Ease of Doing Business rankings, but also by the cooperative movement.
A recent example is the multi-year Legislative Framework Analysis of coop-
erative laws from across the globe, a project that resulted from a collabo-
ration between the International Co-operative Alliance and the European
Commission.!?3” Part of this analysis involved assessing how ‘“friendly” laws
are to cooperatives in general.

Earlier, the US-based NCBA CLUSA International initiated the
CLARITY project!238 in 2005, which developed a ‘toolkit” for encouraging
the creation of legal and regulatory frameworks that facilitate the growth
of cooperatives in developing countries. An important part of this toolkit
involves distilling core and implementing principles for all cooperative
enterprises, identifying (36) core reform issues and assessing the compli-

1237 ICA-EU, ‘Data Map’ (coops4dev.coop, June 2021) 4 <https:/ /bit.ly /3whM3AG>.

1238 CLARITY (Cooperative Law and Regulation Initiative) “refers to a methodology and
process designed to help national cooperative movements understand, analyse and
evaluate their legislative and regulatory environments; to be able to formulate proposals
and recommendations for reform; then develop and implement communication and
advocacy strategies for cooperative law and regulation reform; which allows the coop-
erative business model to flourish.” CLARITY Glossary of Terms, 2021 [on file with
author].
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ance of a given legislative framework against these principles and reform
concerns on a CLARITY Cooperative Law Scorecard. The Scorecard is
a spreadsheet that contains questions and information that helps guide
cooperative lawyers in their legal analysis and results in a ranking that is
based on adherence to the 12 core CLARITY principles.123° This Scorecard is
accompanied with a Scorecard Analysis document that provides the ratio-
nale for the scoring process and is intended to be the basis for discussions
with local cooperative leaders and stakeholders.1240

The CLARITY Principles and Scorecard have been applied in Nicaragua,
Mongolia, Yemen and Mozambique—with it contributing to the develop-
ment of a draft law for cooperatives in 2008.1241 At present, CLARITY is
being used in Ecuador, Guatemala, Kenya, Madagascar, Peru, and Tanzania.
While CLARITY is currently undergoing reform, a number of benefits of
using the principles have been identified. These include its capacity to raise
awareness about the state of cooperative law in a country, assess whether
the relevant law enables or disables cooperative formation, identify areas of
potential action, and justify reform initiatives.1242

As mentioned in the introduction, I am part of an expert working group
involved in evaluating and reforming the CLARITY project. The project has
inspired my own thinking about a benchmarking study for platform coop-
eratives, but my own study and scorecard differs in important ways. Firstly,
my focus is on a subset of cooperatives, instead of all cooperatives in a
jurisdiction. As a consequence, I am interested in specific aspects of a coun-
try’s law that can facilitate or inhibit platform cooperatives in particular.
While CLARITY has been considering sector-specific analyses, it has yet to
deploy this.1243 Secondly, my scorecard is not concerned about weighing
the compliance of a country’s law with a particular core principle. Instead,
the replies to the scorecard essentially require yes/no answers and a speci-
fication of the relevant legal provisions that prompted the answer. With
certain responses it is possible to add a comment further explaining any
nuances that may affect a legal analyst’s response. As such, my scorecard

1239 OCDC, Creating Clarity: Assessment, Analysis, and Outreach for Cooperative Legal Reform,
vol 2 (OCDC and USAID 2009) vi. These principles build on the ICA’s 7 Cooperative
Principles. They are: “(1) protect democratic member control; (2) protect autonomy
and independence; (3) respect voluntary membership; (4) require member economic
participation; (5) promote equitable treatment; (6) promote access to markets; (7) provide
coherent and efficient regulatory framework; (8) protect due process; (9) avoid conflicts
of interest; (10) promote education, training, and information; (11) cooperate with
other cooperatives; (12) demonstrate concern for the cooperative community and the
members and communities they serve.” OCDC, Cooperative Advocacy: A Practical Guide for
Advocating Cooperative Legal and Regulatory Reform, vol 3 (OCDC and USAID 2013) 8.

1240 OCDC, Creating Clarity: Assessment, Analysis, and Outreach for Cooperative Legal Reform
(n 1239) 92.

1241 ibid 29.

1242 ibid 14.

1243 Tam grateful to Edward Potter for this point.
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is less concerned about ranking between jurisdictions. Its main purposes
are to identify particular areas of the law that may hinder the formation of
platform cooperatives and serve as a basis for opening a conversation with
local stakeholders on the need for reform. I now turn to how the scorecard
can be applied.

As with the CLARITY Project, there are certain key reform concerns that have
become evident over the course of writing this dissertation. While there
is some overlap with general reform priorities for developing a ‘good’
cooperative law, most of the key reform concerns are distinct for platform
cooperatives. The six (6) key reform concerns that need to be addressed are:

1. Digitalization of procedures for registering and operating a platform
cooperative (see generally, Chapters 6 and 7).

2. Accessibility and affordability of platform cooperatives (see Ch. 7.2.4.).

3. Flexibility of cooperative governance (see Ch. 4.2.2.,6, 7).

4. Compliance with ICA principles and values in cooperative law (see
Ch.24.)

5. Financial and fiscal support for platform cooperatives (Ch. 4.2.2.4, 6.4.1,
6.4.2.)

6. Employment and competition law supporting platform cooperatives
(Ch.2.4,3.6,3.7).

Based on these key reform concerns, and what platform cooperatives have
been trying to achieve in spite of the absence of these reforms in many
instances, it is possible to distil a set of key principles to facilitate the emergence
of platform cooperatives. These five (5) key principles are:

1. Promote the accessibility and digitalization of procedures for forming
and operating as a platform cooperative.

2. Promote the flexibility of platform cooperatives operating locally or
globally.

3. Promote compliance with ICA principles and values.

4. Encourage external financing of cooperatives in keeping with their
distinctive features.

5. Encourage a supportive, ancillary regulatory framework that is condu-
cive to the operation of platform cooperatives.

It is possible that as more innovation takes place within the realm of plat-
form cooperativism, further reforms will need to be considered. This may
range from addressing issues raised by blockchain-based platform coop-
eratives issuing tokens that have (some of) the characteristics of equity (see
Ch.7.4.3.,4.2.3.4) to ensuring good governance practices by an emerging
group of data cooperatives (see Ch. 5.1., Appendix 2). At this juncture, it is
not possible to determine what is the best way of addressing those issues
and dilemmas.
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With these principles in mind—as well as the assumptions about
the platform cooperative mentioned below—a local legal analyst has to
complete the scorecard on a Yes or No basis. Yes, is scored with 1 and No
is scored with 0. The higher the score, the more “friendly’ the legal system
is to platform cooperatives. The highest possible score is 44. Other than the
aggregate score, the subtotals may provide a more specific indication of
which areas of law or administrative procedure merits particular scrutiny.

The comments are intended to buttress the responses of national
experts who participate in the study. Once the scorecard is completed, an
analysis worksheet akin to the CLARITY Scorecard Analysis worksheet can
be completed to explain the rationale for why a certain friendliness score
was received, discuss its implications, and suggest further action. Once the
first version of this study has been examined in a workshop involving a
group of experts and implemented in trial jurisdictions, it will be possible to
assess whether some of the questions have to be reconsidered and if more
comment boxes have to be included.

Given the description above, this benchmarking study can be consid-
ered a ‘revolutionary’ benchmark instead of a ‘reformist” benchmark.
According, to Seabrooke and Wigan, reformist benchmarks are created by
NGOs outsourcing the work to experts, who then try to secure support from
stakeholders and engagement from political actors. In contrast, revolu-
tionary benchmarks are initiated by expert-activists, who then seek support
from mainstream NGOs. The content of the former typically conforms
with widely-received norms in a given field so as not to alienate donors,
while the latter is likely to make more critical interventions that challenge
the fundamental basis of a system.124* This benchmark is intended to ques-
tion the logic that capital-managed firms should be the dominant form in
the platform economy, by seeking to place cooperatives on a more even
footing. Moreover, as the 44 reform issues in the spreadsheet indicate, this
benchmarking study does not blindly extol the benefits of open markets or
critique the role of the state in economic activities.12¥> While these qualities
make it an uphill task to ensure that the benchmark will be ‘certified” by
NGOs or political actors, as Seabrooke and Wigan argue, such benchmarks
are nevertheless “important weapons in global battles over the right to
govern economic activity”.1246

The next section provides instructions for completing the Scorecard.

1244 Leonard Seabrooke and Duncan Wigan, ‘How Activists Use Benchmarks: Reformist and
Revolutionary Benchmarks for Global Economic Justice’ (2015) 41 Review of Interna-
tional Studies 887, 891.

1245 André Broome, Alexandra Homolar and Matthias Kranke, “Bad Science: International
Organizations and the Indirect Power of Global Benchmarking’ (2018) 24 European
Journal of International Relations 514, 533.

1246 Seabrooke and Wigan (n 1244) 891.
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9.1 ‘FRIENDLINESS’ OF A LEGAL FRAMEWORK TOWARDS PLATFORM
COOPERATIVES: SCORECARD

Instructions

Please provide responses to the questions in the spreadsheet, based on the
assumptions about platform cooperatives provided below.

Assumptions about the Platform Cooperative

You are setting up a Platform Cooperative with the following information:

> The cooperative will initially have three (3) members. Two (2) members
are nationals of your jurisdiction, and one (1) member is a foreign
national.

D> Six (6) members join as independent contractors within the first month
of formation, with four (4) persons being nationals of your jurisdiction
and two (2) persons being foreign nationals. They will become eligible
for membership after a three (3) month probation period.

D> The cooperative is engaged in for-profit commercial activities in the
platform economy. Some activities may be subject to a special licensing
regime (e.g., ride-hailing, short-term rentals), which may be accounted
for in the comments.

D> The cooperative is able to define its own purpose in its bylaws.

> The cooperative is a multi-stakeholder cooperative with one category of
member being worker-members.

> The cooperative does not own real estate but leases a small office space.

Yes is scored with 1 and No is scored with 0. The higher the score, the
more ‘friendly’ the legal system is to platform cooperatives. The highest
possible score is 44. Other than the aggregate score, the subtotals may
provide a more specific indication of which areas of law or administrative
procedures merits particular scrutiny. The enabling examples are intended
to show positive illustrations. If the national experts find that identical or
comparable examples exist in their jurisdictions, they may tick ‘yes’ in the
scorecard. The comments are intended to buttress the responses of national
experts who participate in the study.
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