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Rights-based approaches to climate decision-making
Sébastien Jodoin', Annalisa Savaresi® and

Margaretha Wewerinke-Singh®

Since the mid-2000s, a growing number of governments,
international bodies and experts, and courts have increasingly
recognized the importance of a rights-based approach to
climate decision-making. By focusing on the impacts of climate
change on the rights of individuals, communities, and peoples,
a human rights lens emphasizes the human dimensions of
climate change, recognizes how forms of systemic
discrimination engender and exacerbate vulnerability, and
focuses attention on the implications of social and
environmental justice for climate governance. Moreover, states
and private actors’ human rights obligations and
responsibilities have specific implications in relation to climate
change. State and non-state actors are not only obliged to take
effective mitigation and adaptation measures that respect,
protect, and fulfil human rights, but they must also ensure that
these measures do not in of themselves infringe human rights.
Finally, rights-based approaches emphasize the importance of
public participation, access to information, and access to
justice in the development, implementation, and review of
climate decisions. Despite its promise, the transformative
potential of rights-based approaches for addressing climate
change and delivering climate justice remains unrealized.
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Introduction

In line with a growing international consensus that human
rights have a central role to play in addressing environ-
mental problems [1-3], providing access to justice, and
fostering inclusive sustainable development [4], human
rights concepts and approaches have gained increasing
prominence in the field of climate change during the past
fifteen years [5,6°,7,8°]. The human rights dimensions of
climate governance have been recognized in a series of
resolutions, decisions, and reports that have been adopted
under the United Nations Framework Convention on
Climate Change (UNFCCC) and international and
regional human rights systems; in the standards and
conditions established through multilateral, bilateral,
and non-governmental forms of governance; and in sev-
eral domestic judicial decisions [6°9,10°]. Our review
takes stock of the evolving relationship between human
rights and climate change law and policy, identifies the
key features of a rights-based approach to climate deci-
sion-making, and assesses its potential and limitations as a
framework for ensuring that the processes and outcomes
of climate decisions are inclusive, equitable, and
effective.

The relationship between human rights and
climate change in international and
comparative law

While human rights have long been recognized as rele-
vant to environmental protection and sustainable devel-
opment [2,4,11,12], rights-based approaches were absent
in the debates and decision-making processes of climate
governance before the mid-2000s [8°]. The text of the
UNFCCC itself does not refer to human rights [13] and
the rules and guidance adopted for the implementation of
projects pursued under the Clean Development Mecha-
nism (CDM) established by the Kyoto Protoco/ did not
include any references to human rights principles or
standards [14,15].

As a result of the advocacy efforts of Indigenous Peoples,
small island states, and activists, the importance of human
rights for understanding and responding to climate
change has been increasingly recognized by actors and
institutions at the international, regional, transnational,
and domestic levels. [5,6°16,17]. In 2005, Inuit commu-
nities in the Arctic filed a petition before the Inter-
American Commission of Human Rights that alleged that
the contributions of the United States to global warming
violated their rights to life, security, health, culture,
property, traditional land, subsistence, and housing
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[18°°]. While the petition was dismissed, it framed cli-
mate change as a problem affecting the human rights of
marginalized communities and requiring that large state
emitters be held accountable for their contributions to
global warming under international human rights law
[19].

The petition was followed by the 2007 Malé Declaration
in which small-island states requested that climate
change be addressed in the context of the UN human
rights system [20]. In turn, the UN Human Rights
Council (UNHRC) has made significant contributions
to the cross-fertilization of the fields of human rights and
climate change [21,22]. In 2008, the UNHRC adopted a
resolution that recognized that climate change ‘poses an
immediate and far-reaching threat to people and com-
munities around the world and has implications for the
full enjoyment of human rights’ [23]. It has since
adopted more resolutions on climate change that have
stressed, among other things, the importance of adopting
a rights-based approach to climate policy-making, the
role of international cooperation for protecting human
rights in a changing climate, and the disproportionate
impacts of climate change on marginalized groups, such
as children, women, and persons with disabilities, in the
context of climate action [24]. At the UNHRC’s request,
the Office of the UN High Commissioner for Human
Rights (OHCHR) and other mandate holders have pre-
pared a rich corpus of studies, reports, and statements on
various themes relating to climate change and human
rights [25].

The treaty bodies established under specific international
human rights conventions have also clarified the human
rights obligations of states in relation to climate change in
their authoritative commentaries on different human
rights provisions and their review of state compliance
[26]. Likewise, multiple regional human rights bodies
have addressed the issue of climate change in the context
of their work [27]. In particular, the African Commission
on Human and Peoples’ Rights has adopted four resolu-
tions on climate change, all of which call for an in-depth
study of the impact of climate change on human rights in
Africa [28].

Human rights language has also gained increased cur-
rency in the climate regime [13]. The Cancun Agreements,
adopted in 2010, is the first decision under the UNFCCC
to refer to human rights and most notably integrates
references to the rights of Indigenous Peoples and local
communities in a decision on safeguards that should be
respected by governments in the context of their efforts to
reduce emissions from deforestation and forest degrada-
tion (REDD+) [29]. Most importantly, the preamble to
the Paris Agreement adopted in 2015 acknowledges that
‘Parties should, when taking action to address climate
change, respect, promote and consider their respective

obligations on human rights, the right to health, the rights
of indigenous peoples, local communities, migrants, chil-
dren, persons with disabilities and people in vulnerable
situations and the right to development, as well as gender
equality, empowerment of women and intergenerational
equity.” [30°°,31].

The role of human rights in multilateral climate gover-
nance is further reflected in two key developments. The
parties to the Paris Agreement established a Local Com-
munities and Indigenous Peoples Platform (LCIPP) to
strengthen the climate efforts of local communities and
Indigenous Peoples, identify and share best practices for
doing so, and enhance their engagement in UNFCCC
processes [32]. In 2017, the parties to the UNFCCC
adopted a Gender Action Plan, which aims to advance
understanding of gender-responsive approaches to cli-
mate action, promote gender mainstreaming in the devel-
opment and implementation of climate policies, and to
ensure the full, equal, and meaningful participation of
women in the UNFCCC process, as well as in national
and local climate processes [33].

Beyond the UNFCCC, some of the programmes estab-
lished by multilateral, bilateral, and non-governmental
organizations to support, fund, guide, or certify the devel-
opment and implementation of climate mitigation activi-
ties have, to various extents, incorporated human rights
standards in their operational rules and safeguards [9,34].
One of the international agencies facilitating REDD+
activities, the UN-REDD Programme, has adopted a
human rights-based approach to its work and elaborated
guidelines on the rights of Indigenous Peoples to free,
prior, and informed consent in partnership with human
rights bodies and multiple stakeholders [35]. Further,
some of the standards adopted by climate finance institu-
tions and agreements specifically refer to human rights
and have been elected as one of the criteria that states
should satisfy to access funding for mitigation and adap-
tation projects [9,36].

Finally, there has been a proliferation of litigation that
emphasizes the importance of human rights for addres-
sing climate change [10°,37°,38]. For example, in Teitiota
v New Zealand the UN Human Rights Committee was
asked to consider states’ human rights obligations to offer
protection to climate migrants. While the complaint was
unsuccessful, the UN Human Rights Committee did
acknowledge that climate impacts in migrants’ state of
origin can trigger non-refoulement obligations for the
states they enter [39]. Two other international human
rights-based climate complaints, before the UN Human
Rights Committee and the Committee on the Rights of
the Child respectively, are still pending [40,41] and three
climate change cases have been lodged before the Euro-
pean Court of Human Rights [42-44]. Rights-based cli-
mate lawsuits against governments have also been filed in
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over two dozen countries. As is discussed in Section “T'he
key features and potential of a rights-based approach to
climate decision-making’, several of these cases have
resulted in judgements that have clarified the duties of
states and corporations to protect human rights against the
adverse effects of climate change and obliged them to
implement effective or more ambitious measures to do so

[37°,45°°,46,47°°].

The key features and potential of a rights-
based approach to climate decision-making
Together, these developments in international and com-
parative law suggest the adoption of a rights-based
approach for understanding climate change and shaping
the development and implementation of climate deci-
sions and actions. To begin with, such an approach
emphasizes the human dimensions of climate change
by focusing on the multifaceted impacts of climate
change for the lives, safety, health, and well-being of
populations all over the world [48-52]. As is outlined in
Table 1, this entails characterizing the key findings of
climate science regarding the effects of slow on-set
changes to the climatic system (such as gradual increases

Table 1

Examples of the human rights impacts of climate change

Rights to life and
health

Climate-fuelled droughts, heatwaves,
cyclones, and food and water insecurity are a
significant cause of premature death [54,55],
are increasing the incidence of injury and
disease and exacerbating underlying chronic
health conditions [55].

Climate change is progressively threatening
the supply and accessibility of food due to the
destruction of crop yields and reductions in the
availability of rainfall and arable land [56].
Climate change is undermining access to
water by triggering increases in droughts and
gradually reducing the availability of ground
water [57].

Climate change is resulting in increased
unemployment through the destruction of
infrastructures and access to natural
resources that are necessary for certain
economic activities [58].

Sea level rises, floods, and storm surges
fuelled by climate change are destroying
homes and critical infrastructures in coastal
settlements [59].

Climate change is triggering the displacement

Right to food

Right to water

Right to work

Right to housing

Right to freedom of

movement of individuals and communities due to the
increased incidence of severe weather events
and slow-onset environmental changes [60].
Right to self- Climate change is hampering the right of

determination peoples to freely dispose of their natural
resources and threatens to render the entire
land territories of some states uninhabitable

617,

in temperatures or the expansion of vector-borne and
infectious diseases) and the increased frequency and
severity of severe weather events (such as heat waves
or cyclones) in terms of their effects for the realization of
civil and political rights; economic, social, and cultural
rights; and collective rights [5,45°°,53]. Drawing on this
evidence, the Special Rapporteur on Human Rights and
the Environment has most notably concluded that a ‘safe
climate’ to the enjoyment of a broad range of human
rights recognized under international law [45°°].

A rights-based approach recognizes that certain commu-
nities and segments of the population are affected by
climate change, most notably women [62,63], children
[64-66], the elderly [67], Indigenous Peoples [18°%,68],
persons with disabilities [69], the poor [70], and displaced
persons and refugees [71,72]. Numerous studies and
reports of the human rights impacts of climate change
examine how intersecting forms of oppression and sys-
temic discrimination engender and exacerbate vulnera-
bility to climate impacts [45°%,53]. In doing so, a human
rights perspective resonates with the growing body of
scholarship that posits that existing structures of margin-
alization undermine the capacity of vulnerable groups to
cope with, and adapt to, climate impacts [73,74]. As such,
a right-based approach emphasizes the distributive con-
sequences of climate change and focuses attention on its
implications for the pursuit of social and environmental
justice [49,75,76].

In addition, a rights-based approach emphasizes that
states and private actors have significant human rights
obligations and responsibilities in the context of climate
change [5,45°°]. Several human rights bodies and experts
have concluded that states are obliged to take measures
to prevent infringements of human rights caused by
climate change, including by reducing their GHG emis-
sions, implementing adaptation initiatives to enhance
climate resilience, and cooperating with other states to
support global efforts to combat climate change
[45°°,77]. At the domestic level, in cases such as Leghari
v. Federation of Pakistan, Salamanca Mancera v. Presidencia
de la Republica de Colombia, Urgenda et al. v. the
Netherlands, and Neubauer et al. v. Germany, courts have
specifically concluded that the inadequacy of a state’s
efforts to combat climate change constitutes a violation
of their human rights obligations. Accordingly, the courts
in these cases ordered governments to take specific
measures to address the adverse effects of climate
change, including by establishing a Climate Change
Commission (Leghari) [78], implementing measures to
reduce deforestation (Salamanca Mancera) [79], or by
adopting a new target for reducing emissions in line
with the recommendations of climate science (Urgenda,
Neubauer) [80°°,46]. These cases demonstrate that inad-
equate climate action may be subject to judicial review
by courts and can trigger legal consequences, which
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include an obligation to make reparation for harm
caused, in accordance with the general law of State
responsibility [51]. Moreover, rights-based climate liti-
gation increasingly targets also corporate actors, who are
called upon to reduce emissions in line with the recom-
mendations of climate science on the basis of human
rights obligations [81]. A prominent example is the
landmark ‘Carbon Majors Inquiry’ carried out by the
Philippines  Human  Rights Commission  from
2015—2019. Further, in May 2021 a Dutch Court marked
a milestone in the history of climate litigation worldwide
by ordering Royal Dutch Shell to reduce its CO2 emis-
sions of 45% by 2030, compared to 2019 levels [47°°].

Finally, a rights-based approach seeks to ensure that
climate policies and programmes abide by all relevant
international and domestic obligations and standards
and do not in of themselves infringe on the rights of
affected communities [34]. Best practices here include
the use of human rights impact assessments (HRIA) and
other due diligence assessments, the creation of safe-
guards and other mechanisms that can prevent tensions
and maximize synergies between fundamental rights
and climate actions, and the adoption of a rights-based
approach for developing, implementing, monitoring,
and evaluation climate policies and programmes
[26,35,36,87,88]. In doing so, a rights-based approach
emphasizes the importance of public participation,
access to information, and access to justice to ensure
that climate governance processes are fair, transparent,
and inclusive [89,90]. This requires measures that
strengthen the capacity of citizens and communities
to participate in climate decision-making that concerns
them [73,86,83-85] and provide them with access to
judicial or administrative proceedings and effective
remedies when they suffer harm from climate action
and inaction [89,90]. Moreover, different human rights
instruments require that States fully and effectively
ensure the meaningful participation of certain groups
that have been historically disenfranchised in decision-
making processes, including Indigenous Peoples, per-
sons with disabilities, minorities, women, and children
[36,62,64,67,69]. By way of example, the LCIPP has
developed a rights-based approach to the use of tradi-
tional knowledge in scientific assessment and documen-
tation processes by agreeing to facilitate the integration
of diverse knowledge systems, practices and innovations
in designing and implementing international and
national actions, programmes and policies in a manner
that respects and promotes the rights and interests of
local communities and indigenous peoples. [91]. This
emphasis on inclusion is also supported by social science
literature highlighting the benefits of respecting and
valuing the knowledge, perspective, and empowerment
of Indigenous Peoples, local communities, and women
in initiatives to decarbonize societies or enhance their
climate resilience [88,92-94].

The unrealized potential of rights-based
approaches in the context of climate
governance

Despite its promise, the full and effective implementa-
tion of a rights-based approach in the field of climate
governance has not been without its challenges [95,96].
To begin with, while the universality of human rights is
often held out as one of its strengths [4], the interpreta-
tion, application, and impacts of human rights norms vary
greatly from context to context due to the mediating
influence of underlying legal, cultural, and social practices
as well as political and economic conditions [97,98]. The
very concept of human rights has been criticized by some
countries and scholars as reflecting western values and
constituting an imperial project [99-101]. For instance,
the human rights norms embedded in the safeguards for
REDD+ have in some cases been resisted, inadequately
implemented or otherwise transformed by domestic insti-
tutions and policy-makers [36,102]. Likewise, the reso-
nance of a human rights framing of climate change has
been found to differ significantly based on whether it is
aligned or not with the legal and cultural norms internal-
ized by different actors [19].

In addition, there are obstacles to using human rights
litigation as a way of addressing climate change [37°,103].
In general, the viability of public interest litigation reliant
on human rights arguments depends on the requirements
for obtaining legal standing (whether a group or an
individual can bring a case to court) and the substantive
rules that make a lawsuit more or less likely to succeed on
the merits [90,104,105]. While some plaintiffs have suc-
ceeded in bringing rights-based climate cases to court
[10°], others have not managed to persuade judges to hear
their complaints [90]. More broadly, the promise of legal
mobilization strategies for climate justice is constrained
by the availability of resources and support structures for
the pursuit of public interest litigation, especially among
marginalized communities [106].

Finally, while attention accorded to human rights in the
context of the multilateral climate regime [13], there is a
chasm between the invocation of rights and their actual
influence on the substance and implementation of
Parties’ decisions [96,107-109]. Many scholars have criti-
cized the design and implementation of REDD+ and
CDM programmes and projects for excluding Indigenous
Peoples and local communities and encroaching on their
land and resource rights [14,110-113]. Debates over the
adoption of a rights-based approach to climate action have
continued in relation to efforts to operationalize different
components of the Paris Agreement [82°,114°°]. This
debate has been particularly lively in relation to the so-
called Sustainable Development Mechanism (SDM),
which is meant to enable state parties to cooperate in
the mitigation of greenhouse gas emissions, while sup-
porting sustainable development. While experiences with
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the CDM and REDD+ indicate that a rights-based
approach should be developed, negotiations on the oper-
ationalisation of the SDM remain ongoing and mired in
disagreement [82°]. Loss and damage is another area of
the multilateral climate negotiations that would signifi-
cantly benefit from greater alignment with human rights
norms and principles, but where human rights have been
notoriously absent [50]. More broadly, reviews of the
national climate laws and policies show that human rights
norms continue to play a limited role in domestic climate
governance [115]. On-going resistance to applying human
rights to different facets of climate governance remind us
that the recognition and implementation of human rights
remains a contested political project around the world
[116]. In particular, to the extent that human rights seek
to shape the conduct of governments, corporations, and
NGOs, they represent a challenge to the power structures
that have generated the climate crisis and have the
potential to give rise to distributive conflicts over the
measures needed to decarbonize societies and enhance
their climate resilience.

Whenever they are adopted and implemented, measures
aimed to deliver adaptation and/or mitigation typically
create tensions between competing societal objectives
and interests [117]. And while in principle there is no
incompatibility between climate change response mea-
sures and human rights protection, in practice policy
conflicts between the two may and do emerge. For
example, measures constraining access to, and the use
of, natural resources — such as land, water and forests —
affect the enjoyment of rights — such as those to culture,
respect for family life, access to safe drinking water and
sanitation, and indigenous peoples’ self-determination.
Human rights complaints opposing climate change adap-
tation and/or mitigation projects, policies and legislation
are symptomatic of the complex justice questions associ-
ated with sharing the burdens of the transition away from
fossil fuels and of coping with a changed climate [118].

Conclusions

A rights-based approach offers a compelling normative
framework and methodology for ensuring that climate
decisions are inclusive, equitable, and effective and ulti-
mately result in a just transition towards a carbon neutral
world. The UNHRC has affirmed that ‘human rights
obligations and commitments have the potential to
inform and strengthen international and national policy-
making in the area of climate change, promoting policy
coherence, legitimacy and sustainable outcomes’ [119].
Human rights litigation may bolster climate decision-
making and accountability by providing the means to
subject the decisions of governments and corporations to
judicial scrutiny and by giving citizens access to justice to
challenge climate action or inaction that contradicts their
fundamental rights [10%,37°,46,47°°,90]. Not only are
rights-based approaches grounded in the international

and domestic legal obligations, their core features are
supported by an extensive social science literature on the
value of equity, fairness, and inclusion in climate gover-
nance and are, in many respects, aligned with the criteria
that have been identified by scholars as key for ‘good’
environmental decisions [120].

In sum, the full and effective implementation of human
rights in the field of climate governance can play a key
role in ensuring that governments and corporations take
steps to address the climate crisis and its consequences,
and that they do so in a manner that ensures the partici-
pation of civil society and addresses inequalities. In many
ways, the growing wave of domestic rights-based climate
cases and judgements remind us of the fundamental
importance of protecting human life, dignity and culture,
safeguarding procedural and substantive equality, and
protecting individuals from the arbitrary and unjust deci-
sions of governments and corporations.

The transformative potential of rights-based approaches
for climate decision-making remains far from realized,
however. There are important gaps that need to be
addressed to ensure that human rights are fully and
effectively implemented in the processes and outcomes
of climate governance at multiple levels [121,122]. In
particular, there are several aspects of climate governance
and issues of climate justice where the role and relevance
of human rights require further clarification and innova-
tion, including the recognition and protection of the rights
of future generations [123], the human rights responsibil-
ities of businesses in relation to climate change [124], and
the contribution of human rights in efforts to enhance the
climate resilience of populations [71,125,126]. In doing
so, it is vital that policy-makers, activists, and scholars
adopt practices that empower affected communities,
respect their agency and knowledge, and disrupt, rather
than reproduce, structures of injustice and discrimination
within and across societies [19,127-130].
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This article considers the integration of human rights in climate govern-
ance and identifies opportunities to encapsulate human rights considera-
tions in the Paris Agreement rulebook, and to promote climate action that
aligns with Parties’ human rights obligations.
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