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Abstract

The European Union (EU) Preventive Restructuring

Directive seeks to harmonise directors' duties with the

goals of promoting early responses to financial dis-

tress and rescuing viable enterprises. However, due to

the persistent differences in substantive laws and tra-

ditions of EU Member States – most notably con-

cerning the recognition of group interest in company

and insolvency law, general and imprecise wording of

the Preventive Restructuring Directive and its insuffi-

cient attention to group insolvency, additional steps

need to be taken to achieve these important goals.

(i) This article maps the European debate on group

interest, observes its emergence in bank resolution

and points out the divergent approaches to its accep-

tance at the national level. (ii) It examines the recent

work and recommendations of UNCITRAL on direc-

tors' obligations in the period approaching insolvency

in enterprise groups, and (iii) critically analyses the

approach of the Preventive Restructuring Directive.

(iv) Finally, it discusses the alternative normative
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framework for further harmonisation of insolvency-

related directors' duties in the EU. It suggests that

instead of focusing on the interests of all stakeholders,

it is far better to encourage reasonable steps to pre-

serve and maximise the value of the debtor company.

This could include consideration of the wider group

environment and group interest, which should not

make debtor's creditors worse off (group-mindful “no
worse off” standard). It also endorses the adoption of

guidelines and tools supporting the decision-making

process in a crisis situation, creating ex-ante certainty

and discouraging opportunistic behaviour.

1 | INTRODUCTION

The Directive on preventive restructuring frameworks (Preventive Restructuring Directive),1

published in June 2019, acknowledges that in order to promote early restructuring, it is neces-
sary to ensure that directors are not dissuaded from exercising reasonable business judgment or
taking reasonable commercial risks.2 At the same time, it establishes that where there is a likeli-
hood of insolvency, directors need to:

i. have due regard to the interests of creditors, equity holders and other stakeholders;
ii. take steps to avoid insolvency; and
iii. avoid deliberate or grossly negligent conduct that threatens business viability.3

Nevertheless, it is unclear how these imprecise instructions should be applied in the context
of integrated and interdependent cross-border corporate groups, where companies rely on each
other for the provision of financing and other important functions and services.

The Preventive Restructuring Directive does not pay much attention to the enterprise group
reality. It recognises that differences between national laws result in additional costs, which are
most notable in the context of international groups of companies.4 Nevertheless, substantive
rules on directors' duties remain largely unharmonised. This is especially true for corporate
groups, where the EU Member States take divergent approaches to the acceptance of a group
interest. As a result, the adoption of a comprehensive and coherent group-wide solution (e.g., a
group reorganisation plan or a going concern sale of all or a large part of the group's business) is
complicated, and group entities and their directors may be disincentivised to enter into intra-
group transactions, further aggravating financial difficulties and expediting the fall of a group.

In contrast to the European harmonisation, driven by the Preventive Restructuring Direc-
tive, the United Nations Commission on International Trade Law (UNCITRAL), already a
decade ago, was mindful of the group insolvency context. In 2010, UNCITRAL approved Part
Three of the Legislative Guide on Insolvency Law, which provided recommendations for the
treatment of enterprise groups in insolvency. In 2013, Part Four was added, addressing direc-
tors' obligations in the pre-insolvency period. Finally, in 2019, in recognition of the specificity
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and importance of the directors' duties in a corporate group setting, UNCITRAL adopted an
additional section to Part Four, covering the obligations of directors of enterprise group
members in the period approaching insolvency. In parallel, the issues of corporate gover-
nance and directors' conduct in banking groups have been discussed by standard-setting
organisations active in the area of bank supervision and resolution, such as the Financial
Stability Board (FSB) and the Basel Committee on Banking Supervision (BCBS). The recom-
mendations and guidelines proposed by these organisations may serve as inspiration for the
harmonisation of certain aspects of directors' duties in a group (pre-)insolvency situation in
the EU.

Imagine the following scenario: a director of one group entity considers extending a loan to
another group member or approving a cross-guarantee or collateral for financing extended by
an external lender to such a group member. The reason for entering into these transactions
may be to preserve the operational continuity of the group as a whole and, in the long run,
(potentially) benefit the providing entity. However, in the short run, the transactions may entail
increased risks, as the support is granted to a financially distressed company, and the benefits
are not straightforward. In this respect, UNCITRAL accepts that the broader context of an
enterprise group should be considered in assessing the behaviour of directors and their duties.5

For instance, it may be appropriate for a dependent subsidiary to provide financing to other
group members:

in order to keep [the] wider business operating and ultimately save the business of
the subsidiary itself.6

It also considers that a certain degree of loss or detriment, even if only in the short term,
should be allowed.7

However, intra-group transactions can pursue a goal of transferring liquid assets or value
from one company to another in the vicinity of insolvency (asset dilution), ultimately to the det-
riment of the transferring entity and its creditors.8 They may also result in the increase of the
riskiness of the company's business (asset substitution) or its borrowing (debt dilution).9 These
are examples of opportunistic group behaviour, which needs to be controlled ex-ante, discour-
aged and remedied ex-post.10 The opportunism is exacerbated in cases of conflicts of interest
that may arise where the same director(s) is appointed in more than one enterprise group
member.

The complexity of intra-group relations, together with the often-conflicting interests of
group entities, their creditors or different pools of creditors, make the position of corporate
directors particularly vulnerable and increase risks of their personal liability.11 As aptly
spotted by Licht, the “vicinity-of-insolvency duties form a notoriously murky area, where
legal space warps.”12 In light of the above, the question arises: which principles and guide-
lines are and should be adopted to guide and govern directors' behaviour in a group (pre-)
insolvency context while discouraging harmful actions? To explore this question, this article
examines the concept of a group interest in company and insolvency law and in bank
supervision and resolution (Part 2), reviews the position of UNCITRAL on directors' duties
in the period approaching insolvency in enterprise groups (Part 3) and critically analyses
the approach taken by the Preventive Restructuring Directive (Part 4). Part 5 suggests the
avenues for further harmonisation of directors' duties across the EU Member States in the
pre-insolvency period, with the emphasis on the insolvency of enterprise groups. Part
6 concludes.
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2 | ENTERPRISE GROUPS AND THE ELUSIVE CONCEPT OF
A GROUP INTEREST

2.1 | Company law and European harmonisation attempts

Groups of companies constitute a fact of modern economic life. It is recognised that they (and
not single entities) have become the prevailing form of large-sized enterprises in Europe.13 Mul-
tinational corporations are dominant and influential institutions in the global economy of
today.14 Such corporations vary in terms of their business and financial integration and
organisational structure. While some groups constitute a conglomerate of self-sustaining
and relatively independent entities, other act as a single integrated enterprise, pursuing the
same business strategy.15 There are multiple legitimate reasons why businesses decide to oper-
ate through networks of separate legal entities, including those related to the reduction of com-
mercial risks and maximisation of financial returns.16

In view of the growing importance of enterprise groups in national economies and the
European internal market, since the 1970s the regulation of corporate groups in the EU and
the recognition of a group interest have attracted increased attention from academics and
policymakers. In the mid-1970s, the Commission of the European Economic Community elabo-
rated a proposal for a Ninth Company Law Directive that was based on the principles of
German “concern law” (Konzernrecht) and conceived an autonomous body of law specifically
targeting groups.17 This proposal was abandoned due to insufficient support. Nevertheless, dis-
cussions about the harmonisation of group law in Europe continued in the 2000s18 and are still
ongoing.19 Most of these academic initiatives have advocated for the acceptance of a group
interest in one form or another.

In 2011, the Reflection Group on the Future of EU Company Law, established by the
European Commission (EC) in 2010, issued a report in which it recommended adopting
the approach recognising the interest of the group at the EU level.20 It argued that this would
enhance the flexibility of the management of groups in international business activities, provide
directors of parent companies with legal certainty and give clarity to directors of subsidiaries as
to which transactions they can approve without triggering personal liability.21 Based on the
report, the EC launched a public consultation that, among other things, contained a question
regarding the recognition of a group interest. On the basis of generally positive responses, in
2012, the EC prepared the Action Plan, which considered launching an initiative for the recog-
nition of the concept of a group interest.22 Even though the Action Plan has not led to any legis-
lative proposals, the debate among scholars continued.

For example, in 2015, the Forum Europaeum on Company Groups, a college of company
law experts, came up with a proposal, in which it suggested that a subsidiary should be under a
duty to follow directions from a parent, even if such directions were against subsidiary's inter-
ests, provided that a number of specific conditions have been satisfied. These depended on
whether a subsidiary could be classified as a “Service” or “Ordinary” company. As an exception,
it was noted that whenever a subsidiary entered into a business crisis “threatening its exis-
tence”, directions from other group entities stopped having a binding effect without affecting
the parent's duty to assist such a subsidiary.23

In 2015, the EC requested the Informal Company Law Expert Group (ICLEG) to once
again study the issue of a group interest. In its thorough report of 2016, the ICLEG con-
cluded that the introduction of an all-encompassing group interest might be a step too far
since it would touch upon deep and long-standing national preferences concerning the
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protection of creditors and minority shareholders and would likely face opposition from
the states which do not recognise the interest of the group.24 Yet, ICLEG still advocated
for the incorporation of a group interest with respect to wholly-owned subsidiaries. Nota-
bly, it stressed that clarity over such interest was essential to encourage intra-group
financing (i.e., intra-group loans, financial guarantees (upstream and downstream), ulti-
mately contributing to the EU's Capital Markets Union objectives.25 Uncertainty about
what is allowed and prohibited in intra-group financing may facilitate underinvestment26

and opportunistic behaviour.27

More recently, in 2017, a group of scholars from 22 countries presented the European Model
Companies Act (EMCA) as a tool to further integration of European company law.28 The
EMCA contains a separate chapter on groups of companies. On the one hand, it accepts that
the management of the subsidiary may act in a way contrary to the interests of the subsidiary if
the decision pursues the interest of the group as a whole.29 However, the disadvantage shall not
endanger the continued existence of the subsidiary. In this case, the management of the subsidi-
ary may refuse to comply with instructions from the parent company.30 On the other hand, the
EMCA imposes on the parent company a duty to “effect a fundamental restructuring of the sub-
sidiary” should such a subsidiary be at a “crisis point”.31

These proposals have not resulted in the creation of a company law regulation of enterprise
groups at the EU level. However, the regulation of groups at the national level, as well as the
gradual acceptance of a group interest in company laws, are worth noting. Hopt distinguishes
three regulatory models for groups:

i. regulation by general corporate and/or civil law (UK);
ii. regulation by special corporate group law (France with its Rozenblum doctrine, entailing a

flexible balancing of interests of a parent and subsidiaries, and Germany, prescribing less
flexible compensation rules); and

iii. regulation by other areas of law (accounting, labour, competition, product liability,
tax, etc.).32

2.2 | Recognition of a group interest in bank supervision and
resolution

Regulation of financial institutions and banking groups at the EU level is more developed
and comprehensive compared to the regulation of non-financial enterprise groups. This is
reflected in the rules concerning bank supervision and resolution. The former is evident in
the consolidated supervision regime undertaken by the authorities of a home state pursuant
to the Capital Requirements Regulation (CRR).33 Detailed provisions on consolidated supervi-
sion are laid down in the Capital Requirements Directive (CRD).34 An EU Member State
where the ultimate parent or a holding company is incorporated will undertake consolidated
supervision over the group's subsidiaries and branches as if it were a single institution.35 The
main goal of this supervision is to ensure that the activities of branches and subsidiaries do
not undermine the financial stability of the parent company and the group as a whole.36 In
light of this, the CRR extends its territorial scope to cover subsidiaries located outside the
EU and conducting banking activities. It provides for the creation of supervisory colleges and
establishes special standards concerning intra-group exposures and the calculation of capital
and liquidity on a consolidated basis.37
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The CRD emphasises that financial institutions must have robust governance arrangements,
entailing a clear organisational structure and effective processes to identify and monitor the
risks and expeditiously respond to them.38 In a group context, this means that a parent and its
subsidiaries should meet these requirements on a consolidated or sub-consolidated basis.39 The
European Banking Authority (EBA) clarified that the management body of a subsidiary that is
subject to the CRD should adopt and implement on an individual level the group-wide gover-
nance policies40 and that a consolidating institution (i.e., parent) should consider the interests
of all its subsidiaries and how the pursued strategies further the interest of each subsidiary and
the interest of the group as a whole in the long term.41 Thus, the EU bank supervision instru-
ments acknowledge the interest of a banking group that is linked to risk management and long-
term group policy. This is in line with the recommendations of the BCBS, under which the
board of the parent company should operate a corporate governance regime that addresses
potential intra-group conflicts of interest (e.g., arising from intra-group transactions) “in appro-
priate recognition of the interest of the group.”42

The recognition of a group interest is even more visible in the area of bank resolution. Here,
the Bank Recovery and Resolution Directive (BRRD) establishes an elaborate framework for
coordination in the recovery and resolution of banking groups.43

The BRRD adopts a number of tools aimed at ensuring efficient recovery and resolution
of banking groups. Among such instruments are resolution colleges,44 group recovery and
resolution plans45 and a group resolution scheme process.46 Nevertheless, the idea of a group
interest explicitly appears only in the context of intra-group financial support.47 The BRRD
sets a uniform framework for group financial support agreements and mandates that the EU
Member States shall remove any legal impediments to intra-group financial support transac-
tions, which may include loans, guarantees and provision of collateral.48 One of the condi-
tions imposed by the BRRD relates to the objective of financial support. It should aim at
preserving or restoring the financial stability of the group as a whole and should be in the
interest of the group entity providing support.49 Regarding the latter, the EBA explained that
the assessment of financial support should take into account the interest of the group and
the interest of the providing entity, which needs to be looked at from a group perspective
(e.g., direct and indirect benefits of support, risks arising from the default of a receiving
entity and destabilisation of the group).50

The BRRD empowers competent authorities to authorise the provision of support, despite
non-compliance with prudential requirements (capital, liquidity and large exposures) of a pro-
viding entity.51 However, this support must not jeopardise the liquidity or solvency of such an
entity.52 Thus, while a group interest is accepted and plays an important role in bank recovery
and resolution, it does not trump or sacrifice the interests of an individual company that is a
member of a banking group.

2.3 | Recognition of a group phenomenon and a group interest in
insolvency law

The matter of directors' duties in the context of enterprise group insolvency has been a clear
outlier. Rooted in national legal traditions and predominantly unharmonised insolvency law, it
has fallen outside the recent EU harmonisation trend. As a result, such issues as the existence
and scope of a group interest, obligations between a parent and subsidiary companies and their
directors in the vicinity of insolvency, the permissibility of extending intra-group financial
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support in a crisis situation and the ways to address a potential conflict of interest, are solely
governed by national law.

Notably, over the past decade, legislatures and international organisations have increas-
ingly recognised particular problems caused by the insolvency of corporate groups and the
need to develop special approaches and tools to address them. This recognition has occurred
at the national, regional and international (soft law) levels. For example, in Europe, in the
area of insolvency and restructuring, enterprise groups have, for the first time, been acknowl-
edged in the European Insolvency Regulation of 2015 (EIR Recast).53 At the national level,
group insolvency is addressed in some EU Member States, including Germany,54 Italy,55

Spain56 and France.57 These legislative frameworks primarily concentrate on procedural
aspects, such as jurisdiction, the appointment of a single insolvency practitioner (IP) and
communication between courts and IPs. Hence, they do not conceptually deviate from the
long-settled principle of entity separateness58 and instead focus on promoting procedural effi-
ciency. Procedural efficiency is also supported at the international level. In 2019, UNCITRAL
adopted the Model Law on Enterprise Group Insolvency (MLEGI), which has not yet been
implemented in national law.59

The emergence of these new instruments has not led to the harmonisation of insolvency-
related directors' duties across the EU Member States,60 especially when it comes to the recogni-
tion of a group interest.61 In this respect, three categories of jurisdictions can be distinguished:

i. those which, to one extent or another, recognise a group interest as a valid consideration in
guiding directors' behaviour in a situation of financial distress;

ii. those adhering to the strict entity-by-entity (atomistical or unitary) treatment or using spe-
cial rules for compensation of any disadvantage arising from acting in the interests of a
group; and

iii. those without a settled position on the issue.

In the first category are countries that recognise that a group interest can play a certain
role, even though the exact limits and conditions for its usage are not always clear and may
diverge. For example, Dutch courts have confirmed the existence of a “duty of group man-
agement” (concernleidingsplicht) of a parent company in an integrated group, including an
obligation to actively oversee its subsidiaries in order to prevent insolvency or minimise
losses.62 Hence, liability may arise from discontinuing financial support to a subsidiary,63

where the appearance of creditworthiness is created to third parties (e.g., creditors). Directors
of a subsidiary may also take into account a group interest in their decision-making process,
although this interest does not take precedence over the interests of an individual com-
pany.64 For instance, the indirect benefits of an intra-group guarantee provided by a subsidi-
ary to its parent will most likely qualify as a consideration, thus justifying its extension from
the subsidiary's perspective.65

A similar approach is taken in Spain, where courts have accepted a margin of flexibility
in realising a group interest to the detriment of an individual entity. This detriment, how-
ever, should not lead to the economic destruction (insolvency) of this entity. In the context
of intra-group guarantees, the Spanish Supreme Court considered that patrimonial attribution
or compensatory advantages (teoría de las ventajas compensatorias), even if indirect, in favour
of a guarantor (e.g., subsidiary) could justify the provision of a guarantee.66 English courts
have also taken into account the group interdependence and survival of the group when
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reviewing individual transactions.67 Other European countries in this group are France, Italy
and Belgium.

The second category includes states that either deny the existence of a group interest or
impose strict rules to protect individual entities and their creditors. Swedish law does not
acknowledge a group interest. Traditionally directors of a parent company owe no duties to
its subsidiaries, and vice versa, the board of a subsidiary, owes no duties to the parent com-
pany.68 Similarly, the concept of a group interest is unknown in Finnish law, which
adheres to a strict separate entity approach.69 The acceptance of a group interest is either
severely limited or denied under legislation or case law in Germany and the countries
influenced by the German model, such as Austria, Croatia and Portugal.70 The German
group law does not devote attention to the advantages of being a member of a group and
measures the disadvantages solely from the position of an independent company.71 It also
provides for mandatory compensation for any prejudices and disadvantages resulting from
acting in a group interest.

The third category is represented by countries with no settled stance or case law on this
issue. Among them is Greece, where the recognition of group interest and its exact content
remains unclear.72

This very concise comparative overview, of course, does not attempt to provide an exhaus-
tive or detailed account of various approaches existing in Europe. Instead, it highlights the
major differences in regulation of directors' duties in a group (insolvency) context and
the extent to which a group interest may factor into the decision-making of directors. These dis-
crepancies ultimately complicate the operation of cross-border groups of companies. However,
stakeholders – group entities, their directors and creditors – need certainty and predictability to
be able to calculate the risks and take timely actions to address financial distress to avoid insol-
vency. These are the policy goals underlying the Preventive Restructuring Directive, discussed
in more detail in Part 4.

3 | UNCITRAL AND DIRECTORS' DUTIES IN ENTERPRISE
GROUP INSOLVENCY

The work of UNCITRAL on the topic of directors' duties in the context of enterprise groups in
financial distress started in 2013. At that time, it was noted that there were “difficult practical
problems” that could hinder business recovery and influence directors to prematurely initiate
insolvency proceedings.73 This is why UNCITRAL decided to develop additional principles and
guidelines, building on and adding to the already existing Part Four of the Legislative Guide
(2013). The completion of this work took around 5 years, since it had to be synchronised and
aligned with the preparation of an instrument on enterprise group insolvency, the MLEGI. The
text on the obligations of directors of enterprise group companies in the pre-insolvency period
was finalised in 2018 and approved in July 2019 as an additional section in Part Four of the Leg-
islative Guide. This new section puts forward several recommendations for balancing individual
and group interests in a situation of financial distress and lays down the relevant directors'
duties.

First, it acknowledges that:

steps that may be regarded as detrimental to a company operating as a stand-alone
entity may be reasonable when considered in [the] broader context.74
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This is premised on the understanding that restructuring a group member may benefit from
maximising the value of the enterprise group as a whole. Therefore, a collective or group inter-
est may be taken into account by directors when making decisions that increase the value of an
enterprise group or otherwise promote a group solution.75

To evaluate the benefits of such group-interest driven behaviour, directors may con-
sider the position of the group member within the group, the degree of business integra-
tion between group entities, intra-group financial and other obligations, and assess
whether more value is preserved or created by a group insolvency solution and whether
the position of creditors is better off under this solution.76 The reasonable steps may also
include participation in informal negotiations with creditors organised at a group level,
and where insolvency is unavoidable, cooperation with other group entities on matters of
joint insolvency application in order to achieve jurisdictional centralisation.77 These recom-
mendations effectively introduce a group interest in the decision-making of an individual
group entity.

Second, UNCITRAL envisages the “no worse off” standard that ensures that creditors
of an individual group entity are not worse off under the steps which are taken for the
benefit of a wider enterprise group or some of its parts than they would otherwise have
been had those steps not been taken.78 This test is similar to the “no creditor worse off”
test embraced in many legal instruments to safeguard the rights of creditors and prevent
opportunistic behaviour.79 The application of this test is, however, adjusted to the group
environment. It highlights that a group interest is not in itself a sufficient justification for
the acts which are prejudicial and disadvantageous to the interests of creditors of a group
entity. It is also suggested that a short-term detriment to such interests may be permitted
for a realistic long-term benefit, where the interests of the individual entity and the group
coincide.80

This group-mindful or group-sensitive “no worse off” standard may be applied in a multi-
plicity of situations where actions seek to preserve the group's going-concern value and opera-
tional continuity and where the group's business is economically viable,81 and there are
reasonable prospects of its financial recovery. Thus, a subsidiary may be permitted to forward
funds to a parent company and therefore incur short-term losses, based on the understanding
that such financing is within the long-term interests of or create long-term gains for the
subsidiary,82 such as where it depends on the parent company for its products, services or
know-how. On the contrary, a behaviour where the interests of one group member (and its
creditors) are sacrificed for the benefit of other group members or the whole group fails the “no
worse off” test and should be discouraged.

Third, cases where a director holds a position in more than one enterprise group member
may entail conflicts of interest, which intensify in the period approaching insolvency.83 To
address them, UNCITRAL foresees that the director should take reasonable steps to manage
such conflicts. These steps might include:

i. obtaining advice to establish the extent of the different obligations owed to different group
entities;

ii. disclosing the nature and extent of a conflict to the affected boards of directors and maybe
even creditors;

iii. abstaining from voting on matters giving rise to a conflict or from attending board meeting
where such matters are discussed;
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iv. seeking the appointment of an additional director when the conflict of obligations cannot
be reconciled; and (as a last resort)

v. resignation from the relevant board(s).84

The exceptionality of the resignation option is based on the understanding that it can actu-
ally often add to the difficulties that a company or companies are facing.85

4 | THE PREVENTIVE RESTRUCTURING DIRECTIVE AND
INCOMPLETE HARMONISATION OF DIRECTORS' DUTIES

In 2014, the EC published the Recommendation on a new approach to business failure and insol-
vency, which encouraged the EU Member States to establish restructuring frameworks in order to
reduce obstacles to the smooth functioning of the internal market and remove difficulties in restruc-
turing cross-border groups of companies.86 Since the Recommendation has only partially been
followed by the EU Member States, the EC issued a proposal for a directive in 2016 (Proposal).87

This Proposal contained an obligation for the EU Member States to impose specific duties on direc-
tors in the vicinity of insolvency, including a duty to have due regard to the interests of creditors
and other stakeholders, to take reasonable steps to avoid insolvency and to avoid deliberate or
grossly negligent conduct that threatens the viability of the business.88 Most of these duties have
now been incorporated in Article 19 of the Preventive Restructuring Directive.89 It is, however, for
two reasons, doubtful whether the Directive can lead to a desirable level of harmonisation.

First, the Preventive Restructuring Directive uses rather imprecise and vague language in
describing directors' duties. For example, it obliges the EU Member States to ensure that, where
there is a likelihood of insolvency, directors have due regard to the interests of creditors, equity
holders and other stakeholders.90 However, the terms “likelihood of insolvency”,91 “due
regard”, and “other stakeholders” are not defined in the text. Moreover, it does not provide any
guidance on how to interpret and apply these concepts. This ambiguity can result in discrepan-
cies at the national level, potentially creating the dichotomy between director-friendly and
creditor-friendly regimes, bolstering regulatory competition and weakening harmonisation.
While the regulatory competition is not bad per se,92 it can produce certain negative externali-
ties, lowering the protective standards and resulting in the “race to the bottom”.93

Second, the Preventive Restructuring Directive largely overlooks the context of enterprise
groups and the fact that the vast number of large (but also many medium-sized)94 businesses
operate across national borders through interconnected subsidiaries. In groups of companies,
balancing conflicting interests becomes even more problematic due to multiple layers of stake-
holders, different group members with different obligations to lenders and other creditors, and
the level of group integration. In practice, tensions frequently arise when intra-group transac-
tions (e.g., intra-group loans, cross-guarantees and cross-collateralisation) are concerned,95 or
where the same director holds a managerial or an executive position in one or more enterprise
groups entities. Can a director of a subsidiary approve an upstream guarantee, even if it may be
detrimental to its interests, taken separately, but where it is beneficial to the group as a whole
and may promote the long-term survival of the subsidiary? To what extent should a group inter-
est be recognised, and what are the outer limits of such recognition? How should a conflict of
interest arising from the multiple directorships be addressed (if at all)?

The Preventive Restructuring Directive does not give answers to these questions and does
not indicate any underlying principal notion on the matter.96 In my opinion, the problem lies
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in the absence of a clear normative framework or underlying principles, which should drive the
harmonisation of directors' duties in a group insolvency environment.

5 | GROUP INSOLVENCY AND FURTHER
HARMONISATION OF DIRECTOR'S DUTIES IN THE EU

In November 2020, the European Commission launched the initiative aimed at enhancing the
convergence of insolvency laws across the EU.97 Among the potential areas for the alignment of
the insolvency regimes, the EC lists “directors' duties related to handling imminent/actual
insolvency proceedings.”98 As such, this is a welcome initiative. However, it remains to be seen
what the actual proposal will look like, which rules will be subject to harmonisation and
whether the enterprise group context will be addressed at all. This Part builds on the current
position of the Preventive Restructuring Directive and discusses the principles that may be
embraced to align the approaches to directors' duties in the context of group insolvency across
the EU Member States.

5.1 | Stakeholder governance in the vicinity of insolvency

The Preventive Restructuring Directive argues that, in the vicinity of insolvency:

directors should have due regard to the interests of creditors, shareholders and vari-
ous other stakeholders.

From this formulation, we can infer that:

i. special directors' duties arise where there is a likelihood of insolvency;
ii. in this period, directors may (seemingly) enjoy a lesser level of deference to the business

judgment than in regular times, as they need to consider a wider range of interests;
iii. the interests of creditors are merely one of a number of interests that must be considered

by corporate managers; and
iv. no differentiations of ranking and status of stakeholder interests are proposed.

It is not entirely clear how different interests are to be determined in the first place and, if
they can, how they should be balanced in case of a conflict. Competing interests of stake-
holders, including inter-creditor conflicts, are typical for (pre-)insolvency situations and serving
them at the same time might be a challenge.99 The debate about balancing different interests in
the (pre-)insolvency context is reminiscent of the discussion about stakeholder interests and
corporate purpose in company law and corporate governance. A reference to this debate is sen-
sible since it touches upon similar problems of determining which groups are considered stake-
holders and of establishing a method to aggregate or balance the interests of relevant
constituencies. In the absence of insolvency, creditors do not become residual claimants of the
debtor, and their interests and powers do not substitute those of shareholders,100 although
the rules may need to be adjusted to reflect the changing economic conditions and managerial
behaviour.101
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In the EU, the increased attention to the topic of stakeholder governance is connected to
the publication in July 2020 of the Final Report on the director's duties and sustainable corpo-
rate governance (Report).102 This report, commissioned by the EC and prepared by EY, con-
cluded that corporate boards generally do not take sufficient account of the long-term interests
of stakeholders (e.g., employees, creditors, local communities and the society at large) other
than shareholders.103 To address this, it suggested various non-legislative and legislative options
to increase stakeholder engagement in corporate governance.104 The publication of the Report
has triggered a wave of critical commentaries,105 some of which pointed out that while arguing
in favour of extending the circle of plaintiffs who can enforce directors' duties, the Report did
not specify how stakeholders should be identified and delineated, who should be counted as a
stakeholder and who should decide on that.106

The difficult task of identifying all relevant stakeholders is accompanied by no less difficult
exercise of deciding on the trade-offs between the interests of different stakeholders, which may
be – and typically are – starkly divergent.107 The question is how and when directors should bal-
ance or choose between these starkly divergent interests.108 It is hard to say what is expected of
directors.

In this respect, Keay points out that:

focusing solely on creditors' interests when a company is in the vicinity of insol-
vency might be a less demanding task rather than perhaps some sort of balancing
of the interests of shareholders and creditors.109

Bebchuk and Tallarita study the issue from a company law perspective and claim that
the increasingly influential approach that encourages or mandates directors to take deci-
sions to favour and protect stakeholders – what they call “pluralistic stakeholderism” – is
flawed and counterproductive.110 According to them, stakeholderism can contribute to
increased insulation of directors, granting them additional discretion and, in the end, mak-
ing them less accountable. A similar view as applied to the insolvency context was shared
by Paterson, who noted that the approach which imposes on directors the duty to consider
or act in the interests of “creditors as a whole”, ignoring how different they are, is murky
and leaves ample room for directors to justify any chosen behaviour, even when the real
motivating factor was the promotion of their self-interest.111 Paradoxically, the duty to act
for the benefit of all may result in acting for the benefit of none or in the self-serving
behaviour of corporate leaders.112

Additional complexity arises if we assume, rather justifiably, that enterprise group members,
either acting as shareholders or simply belonging to the same corporate group as the debtor,
also belong to the ranks of stakeholders, whose interests must be given due regard.

In my view, instead of requiring directors to act in the interests of different stakeholders
when insolvency is only likely, it may be more sensible to adopt the approach under which
directors shall take reasonable steps to maximize the value of the debtor company, ensure conti-
nuity of its operations and its long-term survival. The exact course of actions required or
allowed would depend on the economic situation and other factors (one size does not fit all).
Following this approach, directors would be able to consider the interests of other group enti-
ties, address the enterprise group structure, its financial and operational characteristics and
degree of financial and decision-making autonomy. However, directors' actions should be in
line with the stated goal of value maximization and preservation of the viability of the debtor's
business and should be reasonably likely to succeed.
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This approach accommodates the “no worse off” test proposed by UNCITRAL and
highlighted in Part 3. It resembles and learns from the approach to group financial support
established by the BRRD and outlined in Part 2.

On the one hand, it acknowledges the existence of a group interest and permits acting for
the benefit of other group entities or the group as a whole. In this way, it reflects the economic
reality of group integration and interconnectedness. Besides, it might be in line with creditors'
expectations, who can have the impression that the group acts as a single enterprise – the
impression further intensified by the commonality of a brand, endorsement of the transaction
by other group entities, consolidated financial statements, intra-group guarantees and cross-
collateralisation of debt.113

On the other hand, it imposes important boundaries and limitations aimed at safeguarding
the interests of debtor's creditors and at aligning shareholder value and stakeholder (creditor)
value in the long term. Thus, actions aimed at siphoning funds from the insolvency estate or
assuming liability without proper economic rationale and without the ultimate benefit to the
debtor with a view to its long-term gain should not deserve legal protection. Arguably, taking
into account the fact that crisis decision-making involves the “making of tough decisions in an
environment of threat, urgency, and uncertainty”,114 and that there is usually increased pres-
sure on directors from shareholders and other group entities, finding the right balance or mak-
ing the right choice is problematic. Therefore, the decision-making process needs to be
supported by the developed regulatory framework.

5.2 | Curbing excessive risk taking and promoting alignment of
interests

In addition to the general approach described above, which could serve as a foundation for
future harmonisation of directors' vicinity-of-insolvency duties across the EU, there may also be
a demand to nudge directors to act in the value maximising way and to deter opportunistic
high-risk behaviour and escalation of commitment.115 For this, a number of tools or strategies
can be embraced.

The first strategy includes the promotion of best practices for directors of financially dis-
tressed companies, such as those developed by UNCITRAL in Part Four of the Legislative
Guide. For example, directors may need to ensure proper maintenance of accounts, acquire and
rely on adequate and timely information, hold regular board meetings with comprehensive
minutes, seek specialist advice or assistance to have an objective and independent view on the
current state of affairs and proposed actions, consider the structure and functions of the busi-
ness with a view to examining viability and reducing expenditure, and apply additional scrutiny
to related party transactions.116 These recommendations do not articulate the substantive out-
come (i.e., which decision should be made) but instead focus on the decision-making process,
improving information collection and generation and promoting better awareness and objectiv-
ity. They can also help address some of the pertinent cognitive biases intensified in the pre-
insolvency period, including the self-serving bias, positive outcome (or optimism) bias and the
illusion of control.117

The specificity of the context of an enterprise group and, most notably, of holding a man-
agerial or an executive position in two or more group entities calls for additional steps and
guidelines. Some of them were noted in Part 3, as proposed by UNCITRAL.118 These guide-
lines seek to improve the decision-making in corporate groups by imposing requirements
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related to the evaluation of the current financial situation of the debtor and the group, con-
sideration of intra-group financial and operational links and interdependencies, assistance in
the development of a group insolvency solution, holding and participating in negotiations
with creditors held at a group level, as well as taking steps to manage a conflict of obliga-
tions.119 Following these guidelines should expand directors' information base and contribute
to the formation of an independent and unbiased view on decision alternatives, and ulti-
mately to rational decisions.

However, taking into account the irregularity of the event of financial distress (compared to
business-as-usual events), significant complexity imposed by the variety of interests, including
those of other group entities and the group as a whole, high uncertainty and considerable time
pressure, choosing a “correct” alternative could be a demanding task. To address this concern,
countries have developed various tools to support the decision-making process in a situation of
financial distress and potential insolvency and to encourage early actions. Among these tools
are safe harbour provisions120 and frameworks for the ex-ante authorisation of a certain course
of actions.121 The ex-ante control and approval of transactions are in line with the rules of the
Preventive Restructuring Directive on the protection of new and interim finance122 and other
restructuring-related transactions.123

Importantly, all these tools target the process of pre-insolvency decision-making rather than
the result of the chosen course of action, which retains a degree of uncertainty and whose ex-
post analysis may be clouded by hindsight and outcome biases.124 They allow directors to
explore restructuring options with limited or manageable risks but within a pre-established or
supervised framework.125 As a consequence, the focus is shifted from the ex-post search for the
hypothetical “correct” decision to the acknowledgement of a large variety of “acceptable” deci-
sions while preventing opportunistic and ill-informed ones. Another benefit of this approach is
that it can be introduced with relative ease and be replicated across jurisdictions, without signif-
icant incursions into the existing national legal frameworks.

6 | CONCLUDING REMARKS

Insolvency of enterprise groups is rightfully considered to be one of the most complex
fields of law, where the approaches of the EU Member States significantly diverge. This
also applies to insolvency-related directors' duties in a cross-border parent-subsidiary set-
ting. The absence of a clear and coherent standard makes it difficult for directors to
determine ex-ante whether their actions comply with applicable law(s), resulting in
increased transaction costs of corporate governance and affecting the ability of companies
in a crisis to reorganise their affairs. While some states have special rules for group insol-
vencies and accept the importance of preserving group synergies, others take a more
atomistical or unitary approach.

The EU Preventive Restructuring Directive, published in 2019, seeks to harmonise directors'
duties with the goals of promoting early responses to financial distress and rescuing viable
enterprises. Nevertheless, keeping in mind the persistent differences in substantive laws and
traditions of the EU Member States – most notably with respect to the recognition of a group
interest in company and insolvency law, general and imprecise wording of the Preventive
Restructuring Directive and its insufficient attention to group insolvency, additional steps need
to be taken to achieve these important goals.
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This article has shown that the current approach of requiring directors in the vicinity of
insolvency to have due regard to the interests of various stakeholders, without providing any
guidance on how to determine the relevant stakeholders and how to balance their (often con-
flicting) interests, may not accomplish the desirable protective and enabling functions. Some-
what counterintuitively, it may actually insulate directors in their decision-making and create
uncertainty about the requisite and allowed behaviour.

This article has suggested that, instead of asking directors to act in the interests of all stake-
holders, it is more feasible to focus on reasonable steps to preserve and maximise the value of
the debtor company, ensure its operational continuity and prosperity over a long-term horizon.
This approach is flexible enough to encompass the concept of a group interest, based on the
realisation that the debtor's interests may be closely intertwined with those of other group enti-
ties and overlooking the latter may undermine restructuring attempts. However, as a necessary
prerequisite, I have argued that the “no worse off” standard should be embraced to guarantee
that the interests of creditors of the debtor are not sacrificed for the benefit of other group mem-
bers or the group as a whole. This approach has been advocated by UNCITRAL and can be seen
in the BRRD.

Additionally, in order to help directors to navigate in the environment of uncertainty, to
mitigate behavioural biases and to improve the decision-making process, a number of guide-
lines and regulatory tools may be adopted, including ex-ante authorisations and safe harbours.
The attention is therefore shifted from the result to the process. This normative framework and
tools may serve as a basis for the future harmonisation of directors' duties to promote efficient
group restructuring and to prevent group opportunistic behaviour.
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