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Vv Micro-Comparative Assessment of French,
German, Polish and Spanish Limit to
EU Fiscal Integration

1 INTRODUCTION

This Chapter evaluates each national constitutional identity limits separately.
To structure the assessment and to facilitate the following comparison across
Member States, the assessment is structures based on the developed and
previously introduced Constitutional Identity Classification Board, which is
displayed in Figure 11.

The following assessment first considers the French constitutional identity
limit (2.), before then considering the Spanish (3.) and the Polish one (4.).
Subsequently, the previously established main findings on the German constitu-
tional identity limit will be reiterated (5.).

Components of the Constitutional Identity Classification Board

Which institutional actor enforces the constitutional limit?

How can the constitutional identity limit be triggered?

What is the constitutional basis of the constitutional identity limit?

What constitutional principles and substantive content are covered?

Qi | W N =

How - if at all — can the constitutional identity limit be overcome (longevity/
absoluteness of the limit)?

Figure 11: Design of the Constitutional Identity Classification Board

2 THE FRENCH CONSTITUTIONAL APPROACH TO EU FISCAL INTEGRATION

The comparative assessment departs from the French material constitutional
limits to EU fiscal integration. The inclusion of France in this micro-comparison
is vital given the influential position the country occupies within the Eurozone.
Politically, France can be characterized as the crucial driving force next to
Germany behind the integration dynamics within the Eurozone.' Economically,

1  Amandine Crespy and Vivien Schmidt, ‘The clash of Titans: France, Germany and the
discursive double game of EMU reform’ (2014) 21 Journal of European Public Policy 1085,
1085-1086; Michele Chang, ‘Reforming the Stability and Growth Pact: Size and Influence
in EMU Policymaking’ (2006) 28 Journal of European Integration 107, 115; Although both
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France is the second biggest Eurozone-economy, after Germany, which trans-
lates, for example, into the ESM-funding guarantee that France represents.’
Jointly, France and Germany represent almost 50% of the ESM funding guar-
antees.’ This illustrates the economic, political and relative power of France
both individually and jointly with Germany. Arguably any EMU-reform will
require the support of the French-German axis. However, the political ideas
in both Member States about Eurozone-reforms diverge considerably,* as
French President Macron continuously advocated an ambitious fiscally more
integrated single currency.’ Yet, these far-reaching political ambitions must
be separated from possible legal obstacles that might be imposed by the French
Constitution towards EU fiscal integration.

In fact, when considering the French constitutional approach to EU inte-
gration, certain features of a rigid constitutional system become apparent. In
the first place, the French constitutional approach is shaped by an influential
constitutional authority, the Conseil Constitutionnel.* The Conseil has the pre-
rogative to conduct ex ante constitutional review — including the review of

countries have different priorities concerning EMU-reform, both are politically influential,
cf. Thomas Lehner and Fabio Wasserfallen, ‘Political Conflict in the Reform of the Eurozone’
(2019) 20 European Union Politics 45, 47, 61.

2 Which equals more than 20%, cf. Annex I of the ESM-Treaty; Carri Ginter and Raul Narits,
“The Perspective of a Small Member State to the Democratic Deficiency of the ESM’ (2013)
38 Review of Central and East European Law 54, 65; Which gives France a de facto veto
for qualified majority decisions, cf. Fabian Amtenbrink, ‘New Economic Governance in
the European Union: Another Constitutional Battleground?’ in Kai Purnhagen and Peter
Rott (eds), Varieties of European Economic Law and Regulation (Springer 2014) 223.

3 Federico Fabbrini, Economic Governance in Europe: Comparative Paradoxes and Constitutional
Challenges (Oxford University Press 2016) Chapter 2.3.B (Difference in Power); Ginter and
Narits, “The Perspective of a Small Member State to the Democratic Deficiency of the ESM’
65.

4  Lehner and Wasserfallen, ‘Political Conflict in the Reform of the Eurozone’ 47; Joachim
Schild, ‘Leadership in Hard Times — Germany, France, and the Management of the Eurozone
Crisis’ (2013) 31 German Politics and Society 24, 30.

5 Tony Barber, ‘Eurozone Reform Deadlock Reflects Deep Malaise Over Integration — The
Fiscal Stalemate Derives in Part From the Frictions in Franco-German Relations’ Financial
Times (London 26 December 2019) <https://www.ft.com/content/8ffa04c6-1815-11ea-8d73-
6303645ac406> accessed 20 December 2020; Yet, the reform plans of Macron triggered
German opposition, cf. Jim Brunsden, Anne-Sylvaine Chassany and Guy Chazan, ‘France
and Germany to Press on With Eurozone Reform’ Financial Times (London 20 May 2018)
<https:/ /www. ft.com/content/fdde302c-5clc-11e8-ad91-e01af256df68> accessed 20 Decem-
ber 2020; Anne-Sylvaine Chassany, Guy Chazan and Mehreen Khan, ‘Impatient Macron
Pushes Merkel Hard on Eurozone Reform” Financial Times (London 16 March 2018) <https://
www.ft.com/content/8c521504-2904-11e8-b27e-cc62a39d57a0> accessed 20 December 2020;
The FT View, ‘Macron’s Worthy Goals for Eurozone Reform — The new French President’s
Ideas are very Ambitious but Largely Right’ Financial Times (London 9 May 2017) <https://
www.ft.com/content/7ea08a52-34b9-11e7-99bd-13beb0903fa3> accessed 20 December 2020.

6 In English: Constitutional Council.
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new EU commitments.” Thus, the compatibility of EU commitments with the
French Constitution is determined prior to their ratification.® In addition, the
Conseil conducts a limited review of the national implementation of EU-related
obligations.” All its decisions are legally binding' and overall the Conseil can
be described as central adjudicator for constitutional questions in France."
Considering its institutional prerogatives and the effect of its decisions, the
Conseil can thus be compared to traditional constitutional courts such as the
German Bundesverfassungsgericht.

At the same time, the Conseil is mainly composed of (former) politicians,
including former French Presidents, instead of jurists." Its composition thus
more resembles a constitutional advisory body, comparable to the Finnish
Constitutional Law Committee. Hence, the sui generis institutional nature of

7 Asenshrined in Articles 54 and 61 French Constitution, cf. Steiner, French Law — A Comparat-
ive Approach 7; Ziller, ‘European Union Law in the Jurisprudence of French Supreme Courts:
Europe-Friendliness with a French Touch’ 769-770; Azoulai and Ronkes Agerbeek, ‘Conseil
constitutionnel (French Constitutional Court), Decision No. 2004-505 DC of 19 November
2004, on the Treaty establishing a Constitution for Europe’ 871; David Pollard, ‘France’s
Conseil Constitutionnel — Not Yet a Constitutional Court?” (1988) 23 Irish Jurist 2, 13.

8  Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 139; De Visser,
Constitutional Review in Europe — A Comparative Analysis 102; Ziller, ‘European Union Law
in the Jurisprudence of French Supreme Courts: Europe-Friendliness with a French Touch’
769-770; Federico Fabbrini, “The Euro-Crisis and the Courts: Judicial Review and the Political
Process in Comparative Perspective’ (2014) 32 Berkeley Journal of International Law 101,
119; Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France’
529.

9  Chloé Charpy, ‘Droit constitutionnel et droit communautaire — Le statut constitutionnel
du droit communautaire dans la jurisprudence (récente) du Conseil constitutionnel et du
Conseil d’Etat’ (2009) 80 Revue Frangaise de Droit Constitutionnel 795, 801-802; Philippe
Blacher and Guillaume Protiere, ‘Le Conseil Constitutionnel, Gardien de la Constitution
Face aux Directives Communautaires’ (2007) 69 Revue francaise de Droit constitutionnel
123, 140; Thomas M. Pfeiffer, “Zur Verfassungsmafigkeit des Gemeinschaftsrechts in der
aktuellen Rechtsprechung des franzosischen Conseil constitutionnel” (2007) 67 Zeitschrift
fiir ausldandisches offentliches Recht und Volkerrecht (Za6RV) 469, 475.

10 As established in Article 62 French Constitution, cf. Steiner, French Law — A Comparative
Approach 68; Arthur Dyevre, ‘“The Melki way: The Melki Case and Everything You Always
Wanted to Know About French Judicial Politics (But Were Afraid to Ask)’ in Monica Claes
and others (eds), Constitutional Conversations in Europe (Intersentia 2012) 319; Franz C. Mayer,
Edgar Lenski and Mattias Wendel, ‘Der Vorrang des Europarechts in Frankreich — zugleich
Anmerkungen zur Entscheidung des franzosischen Conseil d’Etat vom 8. Februar 2007
(Arcelor u.a.)’ (2008) 43 Europarecht (EuR) 63,, 68.

11 Marie-Luce Paris, ‘France: The French System of Rights-based Review: From Exceptionalism
to Parochial Constitutionalism” in John Bell and Marie-Luce Paris (eds), Rights-Based Constitu-
tional Review: Constitutional Courts in a Changing Landscape (Edward Elgar Publishing Limited
2016) 328-329; Dyevre, “The Melki way: The Melki Case and Everything You Always Wanted
to Know About French Judicial Politics (But Were Afraid to Ask)’ 312.

12 Steiner, French Law — A Comparative Approach 68; Paris, ‘France: The French System of Rights-
based Review: From Exceptionalism to Parochial Constitutionalism” 302-303; Dyevre, ‘The
Melki way: The Melki Case and Everything You Always Wanted to Know About French
Judicial Politics (But Were Afraid to Ask)’ 319.
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the Conseil Constitutionnel, which reflects both flexible and rigid constitutional
features, appears to offer an interesting additional case study to complement
the findings of the macro-comparison. And second, the French Constitution
formulates different limits toward EU cooperation. Prominently, Article 89 (5)
French Constitution excludes constitutional amendments that alter the repub-
lican status of France, which could possibly restrict EU fiscal integration.” In
addition, the Conseil Constitutionnel has established a French sovereignty
limit" and an explicit constitutional identity limit" which both might constrain
the constitutional space available for EU fiscal integration steps under the
French Constitution.

The economic-political as well as the comparative legal-constitutional
relevance of the French constitutional limits to EU fiscal integration justify its
inclusion in the conducted micro-comparison. The subsequent analysis is struc-
tured in four parts. In a first step, the relevant constitutional framework for
EU fiscal integration steps is identified and the ambiguity of the constitutional
terminology in relation to ‘constitutional identity’ discussed (2.1.). Second, the
French sovereignty limit, as the most immediate constitutional restriction for
the conferral of additional competences to the EU is evaluated (2.2.). Third,
the particularities of the French constitutional identity limit are outlined (2.3.).
Finally, the resulting French constitutional space for EU fiscal integration is
determined (2.4.).

21  Identifying the relevant French constitutional limits

Three French final judicial authorities adjudicate on the interaction between
French and EU law. These different judicial authorities adopted contrasting
approaches to the compatibility of EU law with French law and its general
effect based on their respective field of judicial responsibility." Notably, the

13 Wendel, ‘Lisbon Before the Courts: Comparative Perspectives’ 124; Reestman, “The Franco-
German Constitutional Divide — Reflections on National and Constitutional Identity” 388-389;
Ziller, ‘Sovereignty in France: Getting Rid of the Mal de Bodin’ 270-271.

14 Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’ 138; Claes,
‘National Idenity: Trump Card or Up for Negotiation?’ 126; Vranes, ‘Constitutional Founda-
tion of, and Limitations to, EU Integration in France’ 540.

15 Millet, “Constitutional Identity in France — Vices and — Above All - Virtues’ 141-142; Vranes,
‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 548; Reestman,
“The Franco-German Constitutional Divide — Reflections on National and Constitutional
Identity’ 386; Furthermore, Germany and France could be seen as driving actors to stimulate
the discourse on constitutional identity limits, cf. Saiz Arnaiz and Alcoberro Llivina, ‘Why
Constitutional Identity Suddently Matters: A Tale of Brave States, a Mighty Union and
the Decline of Sovereignty’ 7-8.

16  Steiner, French Law — A Comparative Approach 8; Vranes, ‘Constitutional Foundation of, and
Limitations to, EU Integration in France’, 526; Dyevre, “The Melki way: The Melki Case and
Everything You Always Wanted to Know About French Judicial Politics (But Were Afraid
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Conseil Constitutionnel adjudicates on constitutional law questions, the Conseil
d’Etat (Council of State) in last instance on administrative law, and the Cour
de Cassation (Supreme Court) in last instance on civil as well as criminal law."”
Obviously, given the wide range of matters regulated by EU law, all three high
courts are confronted with EU law questions. The focus of the subsequent
analysis rests, however, on constitutional law questions and in particular on
substantive constitutional limits to EU fiscal integration steps. Therefore, the
analysis will be limited to the jurisprudence of the Conseil Constitutionnel, given
the Conseil’s central position as constitutional adjudicator.' This position was
strengthened by the 2008 French constitutional reform, which introduced a
referral system for constitutional law question emerging in front of lower courts
in France." By initiating a so-called Question Prioritaire de Constitutionalité (QPC),
lower courts can refer questions on the constitutionality of a French legislative
act to the Conseil Constitutionnel. This referral mechanism integrates the differ-
ent branches of the judiciary and reinforces the position of the Conseil Constitu-
tionnel as the most authoritative adjudicator on constitutional law questions
in France.”

The Conseil Constitutionnel conducts constitutional review inter alia on the
compatibility of EU law with the French Constitution. This review can either

to Ask)’ 313; With a general overview: John Bell, ‘Court Institutions’ in John Bell, Sophie
Boyron and Simon Whittaker (eds), Principles of French Law (2nd edn, Oxford University
Press 2008) 37-43.

17 Ziller, "European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 766-767; De Visser, Constitutional Review in Europe — A
Comparative Analysis 137; John Bell, French Legal Culture (Butterworths 2001) 29, 31, 33.

18 Arthur Dyevre, ‘The French Constitutional Council’ in Andras Jakab, Arthur Dyevre and
Giulio Itzcovich (eds), Comparative Constitutional Reasoning (Cambridge University Press
2017) 328; Paris, ‘France: The French System of Rights-based Review: From Exceptionalism
to Parochial Constitutionalism” 328-329; De Visser, Constitutional Review in Europe — A
Comparative Analysis 137; Dyevre, ‘The Melki way: The Melki Case and Everything You
Always Wanted to Know About French Judicial Politics (But Were Afraid to Ask)’ 312.

19 Enshrined in Article 61-1 French Constitution and entered into force on 1. March 2010
following constitutional amendment, cf. Otto Pfersmann, ‘Concrete Review As Indirect
Constitutional Complaint in French Constitutional Law: A Comparative Perspective’ (2010)
6 European Constitutional Law Review 223,, 227; Constituting a major constitutional
transformation, cf. Frangois-Xavier Millet and Nicoletta Perlo, ‘The First Preliminary
Reference of the French Constitutional Court to the CJEU: Révolution de Palais or Revolution
in French Constitutional Law? * (2015) 16 German Law Journal 1471, 1471; Resulting in
increased caseload of the Comnseil Constitutionnel, cf. Susan Wright, “The French Conseil
Constitutionnel Since Early 2010: Its Growing Caseload and Its First Contact With the Court
of Justice of the European Union’ (2014) 20 European Public Law 23,, 23-25.

20 DParis, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism” 328-329; Dyevre, ‘The Melki way: The Melki Case and Everything You
Always Wanted to Know About French Judicial Politics (But Were Afraid to Ask)’ 312.
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be initiated against the conferral of additional powers to the EU? or against
the national implementation of EU secondary law into French law.” The
intensity of the review and the employed constitutional concepts, both depend
on the challenged act. Notably, when assessing new EU primary commitments,
the Conseil will conduct a full ex ante constitutional review,” traditionally
following Article 54 French Constitution.* In contrast, when confronted with
EU secondary law, the Conseil only conducts a limited review, as the secondary
act benefits from the special presumption of constitutionality of ratified inter-
national agreements.” This is now specifically acknowledged for EU law
obligations in Article 88-1 (2) French Constitution which states: ‘[France] shall
participate in the European Union in the conditions provided for by the Treaty
of Lisbon [...]"* This obviously applies to the implementation of EU law into
the national legal order. And furthermore, the Conseil’s jurisdiction is limited
to French law, which restricts the review of EU secondary law to the French

21 Following Article 54 French Constitution, cf. Millet, ‘Constitutional Identity in France —
Vices and — Above All — Virtues’ 140-141; Claes, ‘National Idenity: Trump Card or Up for
Negotiation?” 126-127; Vranes, ‘Constitutional Foundation of, and Limitations to, EU
Integration in France” 540.

22 Following Article 61 (2) French Constitution, cf. Millet, ‘Constitutional Identity in France
— Vices and — Above All - Virtues’ 138; Claes, ‘National Idenity: Trump Card or Up for
Negotiation?” 126-127; Vranes, ‘Constitutional Foundation of, and Limitations to, EU
Integration in France’ 548; Reestman, ‘The Franco-German Constitutional Divide —
Reflections on National and Constitutional Identity” 386.

23 Any conferral of competences to the EU has to be compatible with the French Constitution,
which potentially requires constitutional amendment prior to it, cf. Fiscal Compact para 10;
Lisbon Treaty para 9; Treaty Establishing a Constitution for Europe para 7; Decision 97-394 DC
Revision of Amsterdam Treaty [1997] (French Conseil Constitutionnel) para 7; Review of
Maastricht Treaty (Maastricht I) para 14; Cf. as well: Millet, ‘Constitutional Identity in France
— Vices and — Above All - Virtues’ 138; Ziller, ‘European Union Law in the Jurisprudence
of French Supreme Courts: Europe-Friendliness with a French Touch’ 772; Claes, “National
Idenity: Trump Card or Up for Negotiation?’ 126; Vranes, ‘Constitutional Foundation of,
and Limitations to, EU Integration in France’ 541.

24 Triggering Article 54 French Constitution prior to the adoption of new EU obligations
constitutes a “political routine” in France, cf. Millet, ‘Constitutional Identity in France — Vices
and — Above All - Virtues’ 139; Paris, ‘France: The French System of Rights-based Review:
From Exceptionalism to Parochial Constitutionalism’ 306; Vranes, ‘Constitutional Foundation
of, and Limitations to, EU Integration in France” 539.

25 As established by the Conseil Constitutionnel, cf. Fiscal Compact para 18; Review of Maastricht
Treaty (Maastricht 1) para 7; Cf. as well: Fabbrini, ‘The Euro-Crisis and the Courts: Judicial
Review and the Political Process in Comparative Perspective’ 121; Pfeiffer, ‘Zur Verfas-
sungsméfigkeit des Gemeinschaftsrechts in der aktuellen Rechtsprechung des franzosischen
Conseil constitutionnel” 478-479.

26 Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 533;
Jan-Herman Reestman, ‘France — Conseil Constitutionnel on the Status of (Secondary) Com-
munity Law in the French Internal Order — Decision of 10 June 2004, 2004-496 DC’ (2005)
1 European Constitutional Law Review 302, 303.
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implementation act.”’ One consequence is that no direct conflict between

secondary EU law and French constitutional law can emerge in front of the
Conseil, which is an expression of the Conseil’s respect for the prerogatives
of the CJEU.”® Despite both aspects, the Conseil Constitutionnel did however
develop a specific limit that applies to the French implementation of EU second-
ary law, namely the constitutional identity limit.*

2.1.1  Relevant constitutional limits for EU primary law

When adjudicating on the compatibility of an anticipated conferral of com-
petences to the EU, for example by ratifying a new EU Treaty, an amendment
of the Treaty or by creating new EU obligations,” the Conseil applies a three-
fold constitutional scrutiny.” This scrutiny consists of both formal and material
elements that restrict the constitutional space and that might require constitu-
tional amendments prior to the ratification of an envisaged conferral. The
Conseil established:

27 Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 140-141; Ziller,
‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-Friendliness
with a French Touch’ 775-776; Chloé Charpy, ‘The Status of (Secondary) Community Law
in the French Internal Order: the Recent Case-Law of the Conseil Constitutionnel and the
Conseil d’Etat’ (2007) 3 European Constitutional Law Review 436, 442; Reestman, ‘France
— Conseil Constitutionnel on the Status of (Secondary) Community Law in the French Internal
Order — Decision of 10 June 2004, 2004-496 DC’ 307; Jacqueline Dutheil de la Rochere,
‘Conseil constitutionnel (French Constitutional Court), Decision No. 2004-496 of 10 June
2004, Loi Pour La Confiance Dans L’Economie Numérique (Ecommerce)’ (2005) 42 Common
Market Law Review 859, 861.

28 Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’ 142;

29 Comprehensive Economic and Trade Agreement (CETA) para 14; Decision 2010-605 DC Act
Pertaining to the Opening Up to Competition and the Regulation of Online Betting and Gambling
[2010] (French Conseil Constitutionnel) para 18; Decision 2008-564 DC French Law on
Genetically Modified Organisms [2008] (French Conseil Constitutionnel) para 44; Copyright
and Related Rights in the Information Society para 19; Cf. as well Millet, ‘Constitutional Identity
in France — Vices and — Above All — Virtues’ 141; Joris Larik, ‘Prét-a-Ratifier: The CETA
Decision of the French Conseil constitutionnel of 31 July 2017” (2017) 13 European Constitu-
tional Law Review 759, 764; Claes, ‘National Idenity: Trump Card or Up for Negotiation?”
127; Edouard Dubout, ““Les régles ou principes inhérents a 1'identité constitutionelle de
la France”: une supra-constitutionalité?’ (2010) 83 Revue frangaise de Droit constitutionnel
451, 452.

30 This applied to the Fiscal Compact, which was considered as a potentially new, EU-related
obligation, cf. Fiscal Compact; Cf. as well: Reestman, ‘Legitimacy Through Adjudication:
The ESM Treaty and the Fiscal Compact Before the National Courts” 265; Fabbrini, “The
Euro-Crisis and the Courts: Judicial Review and the Political Process in Comparative
Perspective’ 119-120.

31 Lisbon Treaty para 9; Fiscal Compact para 10; Cf. as well: Ziller, ‘European Union Law in
the Jurisprudence of French Supreme Courts: Europe-Friendliness with a French Touch’
772; Claes, ‘National Idenity: Trump Card or Up for Negotiation?’ 126; Vranes, ‘Constitu-
tional Foundation of, and Limitations to, EU Integration in France” 541.
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‘Considering however that where the commitments signed to this effect or which
are closely related to this goal contain a clause which is unconstitutional, call into
question the rights and freedoms guaranteed by the Constitution or run contrary to the
essential conditions for the exercise of national sovereignty [emphasis added], [authoriza-
tion] to ratify them may only be granted after the Constitution has been
amended.”*

According to this constitutional benchmark, envisaged new EU obligations may
not explicitly contradict the French Constitution, as this would result in a
direct, formal conflict with French constitutional law. This formal requirement
is complemented by substantive restrictions which exclude competence
conferrals that either conflict with constitutional rights or with the French
sovereignty doctrine.” Considering the first, the conferral may not challenge
‘rights and freedoms guaranteed by the Constitution’.** This constitutes es-
sentially a safeguard for the protection of fundamental rights and other subject-
ive rights specifically recognized by the French Constitution.” Concerning the
latter, the conferral may also not violate ‘the essential conditions for the
exercise of national sovereignty’. Whereas the prior substantive limit protects
individual, subjective rights, this second substantive limit protects French
sovereignty and with it the democratic decision-making process in France.*

32 Fiscal Compact para 10; Which confirms the Conseil’s established jurisprudence, cf. Lisbon
Treaty para 9; Treaty Establishing a Constitution for Europe para 7; Prior to its judgment on
the EU Constitutional Treaty, the Conseil did not explicitly mention the second limit on
the protection of constitutional rights, cf. Revision of Amsterdam Treaty para 7; Review of
Maastricht Treaty (Maastricht I) para 14; Cf. as well: Millet, ‘Constitutional Identity in France
— Vices and — Above All - Virtues’ 138; Ziller, ‘European Union Law in the Jurisprudence
of French Supreme Courts: Europe-Friendliness with a French Touch’ 772; Claes, ‘National
Idenity: Trump Card or Up for Negotiation?’ 126; Vranes, ‘Constitutional Foundation of,
and Limitations to, EU Integration in France’ 541.

33 Although one might actually identify three separate limits in this, the academic writing
emphasized that a ‘simple’ textual /formal contradiction is not sufficient for identifying
a conflict, cf. Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’
138; Ziller, ‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 771-772; Vranes, ‘Constitutional Foundation of, and
Limitations to, EU Integration in France’ 539.

34  Fiscal Compact para 10; Lisbon Treaty para 9; Treaty Establishing a Constitution for Europe para
7; Cf. as well: Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’
138.

35 For example, the collective rights established in Articles 1 to 3 French Constitution are
covered by the EU Charter protection and therefore fall under the constitutional rights
benchmark according to the Conseil Constitutionnel, cf. Treaty Establishing a Constitution for
Europe para 16; Cf. as well: Vranes, ‘Constitutional Foundation of, and Limitations to, EU
Integration in France” 542; Pfeiffer, ‘Zur Verfassungsméfigkeit des Gemeinschaftsrechts
in der aktuellen Rechtsprechung des franzosischen Conseil constitutionnel” 498.

36 Ziller, 'European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 772; Vranes, ‘Constitutional Foundation of, and Limita-
tions to, EU Integration in France’ 539-541; Pfeiffer, ‘Zur Verfassungsméfigkeit des Gemein-
schaftsrechts in der aktuellen Rechtsprechung des franzosischen Conseil constitutionnel’
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In case the Conseil Constitutionnel identifies a conflict between an envisaged
EU commitment and one of the two constitutional limits the French legislator
can either modify the EU commitment in order to preempt the constitutional
conflict or it can amend the French Constitution.” Since the Maastricht Treaty,
the constitution-amending legislator opted for the second option and modified
the French Constitution whenever the Conseil Constitutionnel identified an
incompatibility. The result is therefore, that the French Constitution contains
several explicit acknowledgements of competence transfers to the EU in its
Title XV.*

When confronted with EU fiscal integration proposals, the sovereignty limit
appears to be the most relevant obstacle within the French constitutional
order.” This can be deduced from the Conseil’s previous decisions, where it
identified monetary, economic and fiscal matters as competence areas that
are closely related to national sovereignty.* Therefore, it seems possible that
EU fiscal integration proposals will conflict with the sovereignty limit.

2.1.2  Relevant constitutional limits for EU secondary law

In light of the outlined internal constitutional obligations that apply to ratified
international and EU commitments,*' the Conseil Constitutionnel applies a less
comprehensive constitutional review vis-i-vis EU secondary acts. The previously
outlined material limits are not applicable. Instead, the Conseil Constitutionnel

493-494; Azoulai and Ronkes Agerbeek, ‘Conseil constitutionnel (French Constitutional Court),
Decision No. 2004-505 DC of 19 November 2004, on the Treaty establishing a Constitution
for Europe’ 884.

37 Following Article 89 French Constitution, as emphasized by the Conseil, cf. Review of
Maastricht Treaty (Maastricht 1) para 14; Treaty Establishing a Constitution for Europe para 7;
Lisbon Treaty para 9; Cf. as well Millet, ‘Constitutional Identity in France — Vices and —
Above All — Virtues’ 138; Wendel, ‘Lisbon Before the Courts: Comparative Perspectives’
123.

38 Introduced with the Maastricht Treaty, cf. Peter Oliver, “The French Constitution and the
Treaty of Maastricht’ (1994) 43 International & Comparative Law Quarterly 1, 16; Generally
speaking, these limited acknowledgements result in a sort of constitutional “patchwork’,
cf. Bonnie, “The Constitutionality of Transfers of Sovereignty: the French Approach’ 530.

39 See for example the constitutional assessment of EMU, which was deemed to affect essential
sovereign competences, cf. Review of Maastricht Treaty (Maastricht I) para 43; Or the assess-
ment of the Fiscal Compact under the sovereignty limit, cf. Fiscal Compact paras 16, 30; Cf.
as well: Reestman, ‘Legitimacy Through Adjudication: The ESM Treaty and the Fiscal
Compact Before the National Courts” 265.

40 Fiscal Compact para 16.

41 Namely, the combined reading of the concept ‘immunité des conventions ratifiées” and
the principle of ‘pacta sunt servanda’ that apply to international commitments according
to the Conseil Constitutionnel, cf. Review of Maastricht Treaty (Maastricht I) para 7; Cf. as well:
Pfeiffer, “Zur Verfassungsméfiigkeit des Gemeinschaftsrechts in der aktuellen Recht-
sprechung des franzosischen Conseil constitutionnel” 478-479; Reestman, ‘France — Conseil
Constitutionnel on the Status of (Secondary) Community Law in the French Internal Order
— Decision of 10 June 2004, 2004-496 DC’ 303.
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developed the concept of French ‘constitutional identity’.** Namely, the Conseil
established:

‘Firstly, the transposition of a Directive cannot run counter to a rule or principle
inherent to the constitutional identity of France [emphasis added], except when the
constituting power consents thereto [...].”*

Based on this concept, the Conseil assesses whether the French implementation
of obligations stemming from EU secondary law, in particular EU Directives,
conflicts with core constitutional values inherent in the identity of the French
Republic.* Subsequently, the Conseil extended the scope of this constitutional
identity review to the implementation of obligations stemming from EU
regulations® and to international agreements that are based on exclusive EU
competences,* yet it did not extend it to EU primary law obligations.

Although the primary focus of the comparison rests on the available
constitutional space for EU fiscal integration steps, and thus on the material
limits that apply to the conferral of additional competences, the French constitu-
tional identity doctrine will be equally assessed. One reason for this is that the
French conception of constitutional identity differs from the conception in other
Member States, which established constitutional identity limits as strict re-
strictions for the conferral of powers. Therefore, the French limit might consti-
tute an interesting example for a different design of national constitutional
identity concerns. It could function as a best practice inspiration. Another reason
is that EU fiscal integration ambitions will likely require the enactment of EU
secondary law, which would be confronted with the French constitutional
identity limit.*” Consequently, when drafting EU fiscal integration steps, con-
sidering this potential French limit to the effect of Eurozone secondary law
might be equally taken into account.

42 Comprehensive Economic and Trade Agreement (CETA) para 14; Act Pertaining to the Opening
Up to Competition and the Regulation of Online Betting and Gambling para 18; French Law on
Genetically Modified Organisms para 44; Copyright and Related Rights in the Information Society
para 19; Cf. as well Dubout, ““Les régles ou principes inhérents a 'identité constitutionelle
de la France”: une supra-constitutionalité?’ 452; Characterized as a ‘low-intensity review’,
cf. Millet, “Constitutional Identity in France — Vices and — Above All — Virtues’ 141.

43 Copyright and Related Rights in the Information Society para 19.

44 Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 147-148; Vranes,
‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 548; Referring
to constitutional principles that are specific to France, cf. Paris, ‘France: The French System
of Rights-based Review: From Exceptionalism to Parochial Constitutionalism’ 312; Reestman,
‘The Franco-German Constitutional Divide — Reflections on National and Constitutional
Identity” 388.

45 National Law Related to the Protection of Personal Data Under the GDPR paras 3, 26; Cf. as
well: Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 143.

46 Comprehensive Economic and Trade Agreement (CETA) para 14; Cf. as well: Millet, ‘Constitu-
tional Identity in France — Vices and — Above All - Virtues’ 145; Larik, ‘Prét-a-Ratifier: The
CETA Decision of the French Conseil constitutionnel of 31 July 2017’, 764.

47 Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’ 148.
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2.1.3 Ambiguity of the term ‘constitutional identity’ in the French context

When considering the prospect of EU fiscal integration in France, one might
presume that the constitutional identity limit developed by the Conseil Constitu-
tionnel is the most significant obstacle to EU fiscal integration proposals.® This
conclusion seems convincing from a comparative perspective. In Germany,
the constitutional identity lock is an absolute restriction to further EU integration
step. Any conflict with this German identity is an impermissible violation of
Article 79 (3) Basic Law.* Similarly, the subsequent assessment highlights that
the constitutional tribunals in Spain™ and Poland® equally employ constitutional
identity as a strict limit to the conferral of competences to the EU. Hence, the
French constitutional terminology might be characterized as ‘misleading’ from
a comparative perspective.”

As previously highlighted, the French constitutional identity limit is restricted
in its scope of application to derived EU law and does not apply to the initial
conferral of competences.” Furthermore, the concept is a judicial concept

48 National Law Related to the Protection of Personal Data Under the GDPR para 3; Comprehensive
Economic and Trade Agreement (CETA) para 14; Act Pertaining to the Opening Up to Competition
and the Regulation of Online Betting and Gambling para 18; French Law on Genetically Modified
Organisms para 44; Copyright and Related Rights in the Information Society para 19; Cf. as well
Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’; Dubout, ““Les
régles ou principes inhérents a I'identité constitutionelle de la France”: une supra-constitu-
tionalité?’.

49 The German constitutional identity lock is based on Article 79 (3) German Constitution, cf.
Schwerdtfeger, ‘Européisches Unionsrecht in der Rechtsprechung des Bundesverfassungs-
gerichts — Grundrechts-, ultra-vires- und Identitdtskontrolle im gewaltenteiligen Mehrebenen-
system’, 293-294; Reestman, ‘The Franco-German Constitutional Divide — Reflections on
National and Constitutional Identity” 388.

50 Treaty Establishing a Constitution for Europe Section II. 2. and 3.; Cf. as well: Martin Y Pérez
de Nanclares, ‘Constitutional Identity in Spain — Commitment to European Integration
Without Giving Up the Essence of the Constitution” 279; Pérez Tremps, ‘National Idenity
in Spanish Constitutional Court Case-Law’ 269-270; Castillo de la Torre, ‘Tribunal Constitu-
cional (Spanish Constitutional Court), Opinion 1/2004 of 13 December 2004, on the Treaty
establishing a Constitution for Europe’ 1185-1186.

51 Sledzifiska-Simon and Ziétkowski, “Constitutional Identity in Poland — Is the Emperor
Putting on the Old Clothes of Sovereignty’ 255; Rideau, ‘The Case-Law of the Polish,
Hungarian and Czech Constitutional Courts on National Idenity and the ‘German Model”
252; Wrébel, ‘Die Grenzen der europdischen Integration im Lichte jiingerer Entscheidungen
des polnischen Verfassungsgerichts’ 501; Wiadystaw Czapliriski, ‘Recent Constitutional
Jurisprudence Concerning the European Union: Some Remarks on 2010 Judgments of the
Polish Constitutional Court” (2011) 12 ERA Forum 197, 201.

52 Importantly, constitutional actors employ their own terminology, cf. Azoulai and Ronkes
Agerbeek, ‘Conseil constitutionnel (French Constitutional Court), Decision No. 2004-505 DC
of 19 November 2004, on the Treaty establishing a Constitution for Europe’ 878.

53 Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 147; Reestman,
‘The Franco-German Constitutional Divide — Reflections on National and Constitutional
Identity’ 386; Pfeiffer, ‘Zur VerfassungsmégBigkeit des Gemeinschaftsrechts in der aktuellen
Rechtsprechung des franzoésischen Conseil constitutionnel” 478-479; Reestman, ‘France —
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without an explicit constitutional basis.** In fact, the constitution-amending
legislator even refused to introduce an explicit constitutional identity provision
into the French Constitution.” Instead, the concept was developed by the
Conseil Constitutionnel, which drew inspiration from EU law itself.>® Through
this limit, the Conseil assesses whether the EU offers an equivalent protection
for the protected constitutional identity concerns under review” by equally
acknowledging the ability of the legislator to overcome any resulting conflict.”®
Therefore, the French constitutional identity limit is, on the one hand, only of
indirect importance for EU fiscal integration proposals. On the other hand, it
is obvious that the French constitutional identity concept differs from the men-
tioned strict constitutional identity limits apparent in other Member States. Thus,
the characteristics and function of the different limits are of primary relevance
to allow for an insightful comparison — and not the constitutional termin-
ology.”

Therefore, the following assessment focusses on the highlighted material
limits applied to the conferral of competences, which seem comparable to the
constitutional identity limits in other Member States, as they restrict the available
scope for EU integration steps (2.2.). And only subsequently, the analysis

Conseil Constitutionnel on the Status of (Secondary) Community Law in the French Internal
Order — Decision of 10 June 2004, 2004-496 DC” 303.

54 In contrast to, for example, the German constitutional identity lock which is based on Article
79 (3) Basic Law, cf. Schwerdtfeger, ‘Européisches Unionsrecht in der Rechtsprechung des
Bundesverfassungsgerichts — Grundrechts-, ultra-vires- und Identitdtskontrolle im gewalt-
enteiligen Mehrebenensystem’, 293-294.

55 Notably, when debating the constitutional amendments following the Maastricht Treaty,
cf. Saiz Arnaiz and Alcoberro Llivina, ‘Why Constitutional Identity Suddently Matters:
A Tale of Brave States, a Mighty Union and the Decline of Sovereignty’ 7.

56 Notably, the identity provision in the proposed EU Constitutional Treaty, now enshrined
in Article 4 (2) TEU, cf. Reestman, ‘The Franco-German Constitutional Divide — Reflections
on National and Constitutional Identity” 387-388; Charpy, ‘The Status of (Secondary)
Community Law in the French Internal Order: the Recent Case-Law of the Conseil Constitu-
tionnel and the Conseil d’Etat’, 445.

57 Comparable to the German Solange-approach, cf. Vranes, ‘Constitutional Foundation of,
and Limitations to, EU Integration in France’ 547; Dubout, ““Les regles ou principes in-
hérents al'identité constitutionelle de la France”: une supra-constitutionalité?” 454; Reestman,
‘The Franco-German Constitutional Divide — Reflections on National and Constitutional
Identity” 389.

58 As explicitly highlighted by the Conseil, cf. Copyright and Related Rights in the Information
Society para 19; Cf. as well: Denis Baranger, ‘The Language of Eternity: Judicial Review
of the Amending Power in France (Or the Absence Thereof)’ (2011) 41 Israel Law Review
389, 402-403.

59 Azoulai and Ronkes Agerbeek, ‘Conseil constitutionnel (French Constitutional Court), Decision
No. 2004-505 DC of 19 November 2004, on the Treaty establishing a Constitution for Europe”
878.

60 As seen in the past, where the Conseil Constitutionnel declared several EU-Treaties in conflict
with the national sovereignty doctrine and required constitutional amendments, cf. Lisbon
Treaty para 34; Treaty Establishing a Constitution for Europe para 43; Revision of Amsterdam
Treaty para 32; Review of Maastricht Treaty (Maastricht I) para 52; Cf. as well: Millet, ‘Constitu-
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considers the design of and the protection offered by the French constitutional
identity limit in order to potentially identify a national best practice (2.3.).

2.2 Essential conditions for the exercise of national sovereignty

Based on the jurisprudence of the Conseil Constitutionnel, the essential conditions
for the exercising of national sovereignty (‘conditions essentielles d’exercice de la
souveraineté nationale’)* constitute the most immediate constitutional obstacle
to EU fiscal integration proposals in France.® Based on this concept, the Conseil
Constitutionnel determines whether an envisaged transfer of competences
(limitation of sovereignty due to substantive changes) or whether a modifica-
tion of the conditions for the exercise of already conferred competences to the
EU (limitation of sovereignty due to procedural changes) affect French sover-
eignty.*”

2.2.1 Institutional actor enforcing the limit

The French sovereignty limit was developed by the Conseil Constitutionnel,
an institution that was established by the 1958 French Constitution.”* The
constitutional drafters envisaged the Conseil as an independent stabilizer for
and supervisor of the new French separation of power.® Thus, the Conseil was

tional Identity in France — Vices and — Above All — Virtues’ 138; Ziller, ‘European Union
Law in the Jurisprudence of French Supreme Courts: Europe-Friendliness with a French
Touch’ 772.

61 Consistently employed by the Conseil Constitutionnel in relation to EU commitments since
the Maastricht Treaty, cf. Fiscal Compact para 10; Lisbon Treaty para 9; Treaty Establishing
a Constitution for Europe para 7; Revision of Amsterdam Treaty para 7; Review of Maastricht
Treaty (Maastricht I) para 14.

62 Confirmed by its application to the Fiscal Compact, cf. Fiscal Compact para 10; Cf. as well:
Reestman, ‘Legitimacy Through Adjudication: The ESM Treaty and the Fiscal Compact
Before the National Courts’ 265; Fabbrini, “The Euro-Crisis and the Courts: Judicial Review
and the Political Process in Comparative Perspective’ 122-123; Claes, ‘National Idenity:
Trump Card or Up for Negotiation?” 126; Pfeiffer, ‘Zur VerfassungsméfBigkeit des Gemein-
schaftsrechts in der aktuellen Rechtsprechung des franzosischen Conseil constitutionnel’
491.

63 Lisbon Treaty para 20; Revision of Amsterdam Treaty paras 27-28; Cf. as well: Vranes, ‘Constitu-
tional Foundation of, and Limitations to, EU Integration in France’ 540; Bonnie, ‘The
Constitutionality of Transfers of Sovereignty: the French Approach’ 526.

64 DParis, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism” 306; Sophie Boyron, ‘Constitutional Law’ in John Bell, Sophie Boyron
and Simon Whittaker (eds), Principles of French Law (2nd edn, Oxford University Press 2008)
156.

65 DParis, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism’ 305-306; Pollard, ‘France’s Conseil Constitutionnel — Not Yet a Constitu-
tional Court?’ 7; Albeit originally, designed as a ‘secondary institution’, cf. Sylvain Brouard,
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created to monitor the political process and the new division of competences
between the executive and the legislative powers in a mixed parliamentary
and presidential constitutional system introduced by the 1958 Constitution.*
The established institution resembled in its structure, organization as well as
its initial tasks a constitutional advisory body,” which is also reflected in its
name: a ‘constitutional council’ rather than a ‘constitutional court’.*®
Notably, the conception as ‘advisory body’ is reflected in its composition
and the appointment of its members.” The 9 members of the Conseil Constitu-
tionnel are appointed in equal parts by the French President, the President of
the Assemblée Nationale and the President of the Sénat for a term of 9 years.
The appointed members are not required to have a legal professional qualifica-
tion.”” Furthermore, former French Presidents have the constitutional right
to sit on the Conseil Constitutionnel as member by law.”" Hence, the Conseil’s
members are not trained lawyers and have clear political affiliations. These
affiliations seem to impact its final verdict. As research by Brouard shows, in
case a majority of the members shares the same political affiliation as the
government, the Conseil is more likely to rule in favor of the government.”?
This suggests that political considerations which motivate the appointment
of a new member to the Conseil Constitutionnel partly permeate into the final
constitutional judgments.” From the initial design as ‘advisory body’, the
Conseil Constitutionnel developed into an institution that increasingly resembles

“The Politics of Constitutional Veto in France: Constitutional Council, Legislative Majority
and Electoral Competition” (2009) 32 West European Politics 384, 385.

66 Susan Wright, ‘“The French Conseil Constitutionnel Under an Evolving Constitution” (2017)
23 European Public Law 245,, 251; Paris, ‘France: The French System of Rights-based Review:
From Exceptionalism to Parochial Constitutionalism’ 306; Boyron, ‘Constitutional Law’
156; Bell, French Legal Culture 33; Pollard, ‘France’s Conseil Constitutionnel — Not Yet a
Constitutional Court?’, 6-7.

67 Reflecting the historic rejection of ‘judge-made law’ in France, cf. Steiner, French Law — A
Comparative Approach 64; Paris, ‘France: The French System of Rights-based Review: From
Exceptionalism to Parochial Constitutionalism” 308; Boyron, ‘Sources of Law’ 15; Axel Spies,
‘Verfassungsrechtliche Normenkontrolle in Frankreich: der Conseil Constitutionnel’ (1990)
9 Neue Zeitschrift fiir Verwaltungsrecht (NVwZ) 1040, 1041.

68 Bell, ‘Court Institutions’, 42; Bell, French Legal Culture 33; Pollard, ‘France’s Conseil Constitu-
tionnel — Not Yet a Constitutional Court?” 7.

69 Boyron, ‘Constitutional Law’ 156; Bell, French Legal Culture 42; Pollard, ‘France’s Conseil
Constitutionnel — Not Yet a Constitutional Court?’ 7.

70 Bell, ‘Court Institutions” 42.

71 Asestablished in Article 56 French Constitution, cf. Boyron, ‘Constitutional Law’ 156; Spies,
‘Verfassungsrechtliche Normenkontrolle in Frankreich: der Conseil Constitutionnel’ 1042;

72 Brouard, ‘The Politics of Constitutional Veto in France: Constitutional Council, Legislative
Majority and Electoral Competition” 394.

73 Paris, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism’ 302; Pollard, “France’s Conseil Constitutionnel — Not Yet a Constitutional
Court?’ 7.
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a judicial constitutional court. It conducts constitutional review”* and its
decisions are final and binding on all French state authorities.”

Clearly, the highlighted new referral mechanism for constitutional questions
(QpcC) integrates the Conseil Constitutionnel into the judicial branch of state
power and thereby supports this on-going transformation.”” Thereby, the
mechanism requires the Conseil Constitutionnel to address concrete private
disputes and adjudicate on subjective constitutional rights, which constitutes
a core task of constitutional courts.” It thereby equally requires the Conseil
to increasingly interact with the CJEU on EU law-related questions.”

Overall, the Conseil Constitutionnel adjudicates centrally on the constitu-
tionality of EU primary law. In case the Conseil identifies a conflict between
the sovereignty limit and a conferral of competences such conferral requires
a prior amendment of the constitutional text.” Through its review, the Conseil
traditionally functions — as Ziller fittingly puts it — as a constitutional ‘points-

74 Paris, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism’ 302-303; Pfersmann, ‘Concrete Review As Indirect Constitutional Com-
plaint in French Constitutional Law: A Comparative Perspective’, 223.

75 Cf. Article 62 French Constitution, Steiner, French Law — A Comparative Approach 68; Dyevre,
“The Melki way: The Melki Case and Everything You Always Wanted to Know About French
Judicial Politics (But Were Afraid to Ask)’ 319; Note as well the systematic-hierarchical
importance of constitutional decisions, as the French Constitution sits ‘at the summit of
the domestic legal order’, Lisbon Treaty para 8; Cf. as well: Vranes, ‘Constitutional Founda-
tion of, and Limitations to, EU Integration in France’ 539.

76 Dyevre, ‘The French Constitutional Council’ 328; Paris, ‘France: The French System of Rights-
based Review: From Exceptionalism to Parochial Constitutionalism” 328-329; De Visser,
Constitutional Review in Europe — A Comparative Analysis 137; Dyevre, ‘The Melki way: The
Melki Case and Everything You Always Wanted to Know About French Judicial Politics
(But Were Afraid to Ask)’ 312.

77 Wright, “The French Conseil Constitutionnel Under an Evolving Constitution’, 250-251; Core
intention of the constitutional reform that introduced the QPC, cf. De Visser, Constitutional
Review in Europe — A Comparative Analysis 136.

78 Note, the first references by the Conseil: C-168/13 PPU Jeremy F [2013] (CJEU); Cf. as well:
Millet and Perlo, ‘The First Preliminary Reference of the French Constitutional Court to
the CJEU: Révolution de Palais or Revolution in French Constitutional Law? * 1475.

79 Steiner, French Law — A Comparative Approach 7; Paris, ‘France: The French System of Rights-
based Review: From Exceptionalism to Parochial Constitutionalism’ 306; Claes, ‘National
Idenity: Trump Card or Up for Negotiation?’ 126; Vranes, ‘Constitutional Foundation of,
and Limitations to, EU Integration in France” 539; Wendel, ‘Lisbon Before the Courts:
Comparative Perspectives’, 103; Mayer, Lenski and Wendel, ‘Der Vorrang des Europarechts
in Frankreich — zugleich Anmerkungen zur Entscheidung des franzoésischen Conseil d’Etat
vom 8. Februar 2007 (Arcelor u.a.)’, 69; Bell, French Legal Culture 200.
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man’® that identifies constitutional conflicts, which can then be overcome by
the French legislator.”!

2.2.2  Procedural framework — or how to trigger the limit

The Conseil Constitutionnel applies the sovereignty limit in its abstract ex ante
constitutional review of envisaged conferral of competences to the EU, which
can be initiated based on Article 54 and Article 61 (2) French Constitution.
Article 54 French Constitution empowers the French President, the French
Prime Minister, the President of the Assemblée Nationale, the President of the
Senat, 60 members of the Assemblée Nationale or 60 senators, to initiate an
abstract ex ante review of the EU agreement itself. Hence, this constitutional
review occurs prior to the ratification of the supranational obligations and
although triggering Article 54 French Constitution is not compulsory, all EU-
Treaties since Maastricht were reviewed following Article 54 French Constitu-
tion, with the exception of the Nice Treaty.* It seems convincing to argue that
the same would apply to future EU Treaty reforms, including possible
conferrals required to accommodate the more far-reaching EU fiscal integration
steps. In case the new EU commitment is not directly challenged, the conferral
of powers can also be indirectly disputed by proceeding ex ante against the
French legislative act that ratifies the EU Treaty following Article 61 (2) French
Constitution.”

80 Ziller, ‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 771; Ziller, ‘Sovereignty in France: Getting Rid of the
Mal de Bodin’ 270; Spies, ‘Verfassungsrechtliche Normenkontrolle in Frankreich: der Conseil
Constitutionnel” 1041; Pollard, ‘France’s Conseil Constitutionnel — Not Yet a Constitutional
Court?” 6-7.

81 As the Conseil consistently emphasized in relation to the sovereignty limit, cf. Fiscal Compact
para 10; Lisbon Treaty para 9; Treaty Establishing a Constitution for Europe para 7; Revision
of Amsterdam Treaty para 7; Review of Maastricht Treaty (Maastricht I) para 14; Cf. as well:
Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 138; Claes,
‘National Idenity: Trump Card or Up for Negotiation?’ 127; Equally emphasized in relation
to the constitutional identity limit, cf. Copyright and Related Rights in the Information Society
para 19; Cf. as well: Baranger, ‘'The Language of Eternity: Judicial Review of the Amending
Power in France (Or the Absence Thereof)’ 402-403.

82 Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’ 139; Paris,
‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism” 306; Vranes, ‘Constitutional Foundation of, and Limitations to, EU
Integration in France’ 539; Azoulai and Ronkes Agerbeek, ‘Conseil constitutionnel (French
Constitutional Court), Decision No. 2004-505 DC of 19 November 2004, on the Treaty
establishing a Constitution for Europe’ 871.

83 Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France’, 529;
Christine Maugiié, ‘Le Conseil Constitutionnel et le droit supranational” (2003) 2 Le Seuil
53, 53.
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Furthermore, it might be possible that a concrete ex post review is initiated
following the QPC-mechanism.* Based on this procedure, private applicants
can challenge the validity of a French statue claiming that their constitutionally
guaranteed rights and freedoms are violated. The matter is then submitted
to either Conseil d’Etat or the Cour de Cassation, which filter the references based
on constitutional importance.*” Only important and new constitutional ques-
tions will be referred to the Conseil Constitutionnel. Considering the potential
implications of this mechanism for challenges against EU primary law, three
observations can be submitted. First, the Conseil Constitutionnel has refused
to review statutes against international agreements, including EU law, given
that Article 55 French Constitution assigns a special status to duly ratified
international law.* Second, an evaluation of the EU-Treaties or a Treaty-pro-
vision through the QPC-mechanism is conceptually excluded as the Conseil
Constitutionnel is not re-considering matters it already ruled on before.”” Given
that all EU-related conferrals of powers were in the past challenged following
Article 54 French Constitution, an additional consideration of the constitutional-
ity of EU-Treaties through Article 61-1 French Constitution appears pre-
empted.*® And finally, it is questionable whether EU fiscal integration steps
would directly violate subjective constitutional rights, which constitute the
basis of this concrete constitutional review.

Consequently, it seems that EU fiscal integration measures will likely only
be challengeable ex ante by privileged applicants following Articles 54 or 61
(2) French Constitution. These procedures impose tight deadlines as the Conseil
is required to deliver its ruling within one month after receiving the applica-
tion. The government may even request an expedited procedure, which
requires the Conseil to rule within eight days.*” Considering the Conseil’s most

84 Pfersmann, ‘Concrete Review As Indirect Constitutional Complaint in French Constitutional
Law: A Comparative Perspective’ 231-232.

85 Ibid 238-239.

86 Act Pertaining to the Opening Up to Competition and the Regulation of Online Betting and
Gambling paras 11, 16; Decision 2010-4 /17 QPC Mr Alain C. an others [2010] (French Conseil
Constitutionnel) para 11; Cf. as well: Ziller, ‘European Union Law in the Jurisprudence
of French Supreme Courts: Europe-Friendliness with a French Touch’ 778-779; Alina Berger,
Anwendungsvorrang und nationale Verfassungsgericht, vol 113 (Jus Internationale et Europaeum,
Mohr Siebeck 2015) 230.

87 As determined by Section 23 (2) no. 2, a re-examination is only possible in case of changed
circumstances, cf. Decision 2010-14 /22 QPC Mr Daniel W and Others [2010] (French Conseil
Constitutionnel) paras 12-13; Revision of Amsterdam Treaty para 27.

88 As outlined, it is a political convention to challenge EU-Treaties ex ante, cf. Millet, ‘Constitu-
tional Identity in France — Vices and — Above All - Virtues’ 139; Subsequently, principle
of res judicata prevents Conseil to reconsider the matter, cf. Mr Daniel W and Others paras
12-13; Revision of Amsterdam Treaty para 27.

89 As stipulated in Article 61 (3) French Constitution, which applies equally to the ex ante
review of international agreements according to Article 19 Ordinance 58-1067 on the Conseil
Constitutionnel, cf. Vranes, ‘German Constitutional Foundations of, and Limitations to, EU
Integration: A Systematic Analysis” 530-531.
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recent decisions on EU integration matters, it delivered its decision on the EU
Constitutional Treaty within 22 days,” its decision on the Lisbon Treaty within
only eight days,” and its decision on the Fiscal Compact within 28 days.”
Particularly in light of the complexity of EU-Treaties, these deadlines seem
very tight. Yet, they ensure that the ratification of international commitments
isnot delayed in France because of constitutional proceedings. Taken together,
the conducted ex ante review underscores the Conseil Constitutionnel’s function
as ‘pointsman’®, given that the Conseil identifies constitutional conflicts before
they actually materialize.

2.2.3  Constitutional basis of the employed limit

The French ‘“essential conditions for the exercising of national sovereignty’®* limit
was established by the Conseil Constitutionnel and, as the name suggests, it
is based on the French sovereignty doctrine. The Conseil Constitutionnel derived
this constitutional limit from a combined reading of several provisions of the
French bloc de constitutionnalité, namely Article 3 Declaration of 1789, Articles 3
and 53 French Constitution (of 1958), as well as § 15 Preamble of French
Constitution of 1946.” Since its decision on the EU Constitutional Treaty, the

90 Treaty Establishing a Constitution for Europe, where the French President referred the matter
on 29.10.2004 and the Conseil Constitutionnel delivered its decision on 19.11.2004.

91 Lisbon Treaty, where the French President referred the matter on 13.12.2007 and the Conseil
Constitutionnel delivered its decision on 20.12.2007.

92 Fiscal Compact, where the French President referred the matter on 13.07.2012 and the Conseil
Constitutionnel delivered its decision on 9.08.2012.

93 Ziller, 'European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 771; Ziller, ‘Sovereignty in France: Getting Rid of the
Mal de Bodin’ 270; Spies, ‘Verfassungsrechtliche Normenkontrolle in Frankreich: der Conseil
Constitutionnel’ 1041; Pollard, ‘France’s Conseil Constitutionnel — Not Yet a Constitutional
Court?’ 6-7.

94  Fiscal Compact para 10; Lisbon Treaty para 9; Treaty Establishing a Constitution for Europe para
7; Revision of Amsterdam Treaty para 7; Review of Maastricht Treaty (Maastricht I) para 14;
Cf. as well: Millet, ‘Constitutional Identity in France — Vices and — Above All — Virtues’
138; Ziller, ‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-
Friendliness with a French Touch’ 772; Claes, ‘National Idenity: Trump Card or Up for
Negotiation?’ 126; Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration
in France’ 541; Pfeiffer, ‘Zur Verfassungsmafsigkeit des Gemeinschaftsrechts in der aktuellen
Rechtsprechung des franzésischen Conseil constitutionnel” 493-494; Azoulai and Ronkes
Agerbeek, ‘Conseil constitutionnel (French Constitutional Court), Decision No. 2004-505 DC
of 19 November 2004, on the Treaty establishing a Constitution for Europe’ 884.

95 Lisbon Treaty paras 3-5; Fiscal Compact paras 4-6; For historic reasons, the 1958 French
Constitution incorporates parts of previous French constitutional documents, which together
form the so-called ‘bloc de constitutionnalité’, cf. Ziller, "European Union Law in the Juris-
prudence of French Supreme Courts: Europe-Friendliness with a French Touch’ 773; Vranes,
‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 538; Pfeiffer,
‘Zur Verfassungsmafligkeit des Gemeinschaftsrechts in der aktuellen Rechtsprechung des
franzosischen Conseil constitutionnel” 491.
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Conseil also refers to the EU enabling clause in Article 88-1 French Constitu-
tion.” Hence, the French sovereignty doctrine is enshrined in different consti-
tutional provisions, which jointly constitute the textual and conceptual basis
for the sovereignty limit.

The enumerated provisions serve different constitutional functions. It
appears that Article 3 Declaration of 1789 and Article 3 French Constitution
(1958) are primarily concerned with establishing the principle of sovereignty
as such and its general conceptual design. To that end, Article 3 Declaration
of 1789 establishes that sovereignty lies in the Nation, whereas Article 3 French
Constitution (1958) establishes that sovereignty is vested in the people. One
may identify here a combination of conceptual elements relating to national
sovereignty and elements of popular sovereignty, as Ziller observes.” In
addition, Article 3 French Constitution (1958) establishes the principle of
democracy, including the right to vote and the electoral principles. Thus, the
provision specifies the form of exercising French sovereignty.” Subsequently,
the other enumerated provisions establish the specific framework for inter-
national and in particular EU cooperation.” Article 53 French Constitution
(1958) determines that the conclusion of international agreements requires
parliamentary approval. § 15 Preamble of the French Constitution of 1946
clarifies that French sovereignty can be limited for the sake of international
cooperation, however requiring that such limitation of sovereignty is based
on reciprocity.'” And finally, Article 88-1 French Constitution (1958) reiterates
these conditions for EU cooperation, thereby clarifying that it entails a common
exercise of the conferred powers, and importantly not the conferral of sover-
eignty as such.""

96 Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France” 538;
Pfeiffer, “Zur Verfassungsméfiigkeit des Gemeinschaftsrechts in der aktuellen Recht-
sprechung des franzosischen Conseil constitutionnel” 492-493.

97 Ziller, ‘Sovereignty in France: Getting Rid of the Mal de Bodin” 267; Bonnie, “The Constitu-
tionality of Transfers of Sovereignty: the French Approach’ 520.
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99 Notably Title XV of the French Constitution, cf. Vranes, ‘Constitutional Foundation of, and
Limitations to, EU Integration in France’ 533; Rocheére, ‘Conseil constitutionnel (French
Constitutional Court), Decision No. 2004-496 of 10 June 2004, Loi Pour La Confiance Dans
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de droit politique 187, 188; Vranes, ‘Constitutional Foundation of, and Limitations to, EU
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A combined reading of these five constitutional provisions reveals that
they cover the conceptual origin of French sovereignty as well as conditions
and requirements for the exercise of sovereign powers. This underlying in-
tention is equally reflected in the name of the constitutional limit ‘essential
conditions for the exercising of national sovereignty’, which suggests that the limit
is focused on the use or the exercise of sovereign powers, rather than merely
preserving sovereignty as such. In addition, given the reference to Article 88-1
French Constitution, the conception of the sovereignty limit is specific to the
conferral of competences to the EU.'”

2.2.4  Substantive core protected by the limit

The resulting French sovereignty limit is primarily a judicial creation of the
Conseil Constitutionnel, which is defined on a case-to-case basis.'®® The sub-
sequent analysis will determine the substantive content of this constitutional
limit vis-a-vis EU fiscal integration by departing from the underpinning French
sovereignty doctrine (2.2.4.1.) and subsequently turning to the concretization
of the identified abstract elements of French sovereignty (2.2.4.2.)."*

2.2.4.1 The conception of the French sovereignty doctrine

The principle of sovereignty serves as an underlying basis for limiting the
conferral of competences to the EU. Obviously, this constitutional principle
predates the EU integration process. The principle of sovereignty is of historical
importance, as can be deduced from the Conseil’s reference to Article 3 De-
claration of 1789, and it has been subject to intense academic and political
debate.'” An important element of this historically rooted debate is, for

102 Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 533-535;
Rochere, ‘Conseil constitutionnel (French Constitutional Court), Decision No. 2004-496 of
10 June 2004, Loi Pour La Confiance Dans L’Economie Numérique (Ecommerce)’ 861-862.
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Azoulai and Ronkes Agerbeek, ‘Conseil constitutionnel (French Constitutional Court), Decision
No. 2004-505 DC of 19 November 2004, on the Treaty establishing a Constitution for Europe”
884; Bonnie, ‘The Constitutionality of Transfers of Sovereignty: the French Approach’ 526;
As the Conseil limits its assessment to what is strictly required to deliver a decision on the
referred matter, cf. Ziller, ‘European Union Law in the Jurisprudence of French Supreme
Courts: Europe-Friendliness with a French Touch” 773.

104 Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 138; Ziller,
‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-Friendliness
with a French Touch’ 771-771; Vranes, ‘Constitutional Foundation of, and Limitations to,
EU Integration in France’ 540; Azoulai and Ronkes Agerbeek, ‘Conseil constitutionnel (French
Constitutional Court), Decision No. 2004-505 DC of 19 November 2004, on the Treaty
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example, the conception of sovereignty as sovereignty of the nation or as
sovereignty of the people.'” Despite the historic importance of sovereignty
in the French constitutional culture, it should be emphasized that the references
to Article 3 Declaration of 1789 and to § 15 Preamble of French Constitution
of 1946 are a judicial creation of the Conseil Constitutionnel.'” The Preamble
of the current French Constitution merely acknowledges an ‘attachment” of
the French people to the principle of sovereignty as established in Declaration
of 1789 and complemented by Preamble of French Constitution of 1946."" This
historic origin of the French principle of sovereignty impacts the jurisprudence
of the Conseil Constitutionnel, as for example visible in the evaluation of compet-
ence transfer of traditionally important competences which are deemed gen-
erally incompatible with French sovereignty.'”

In addition, the constitutional significance of the principle of sovereignty
can be deduced from the systematic position of the principle within the French
Constitution. As already mentioned, the Preamble refers to the principle of
sovereignty in its first phrase, together with fundamental rights and the
protection of the environment, as protected in specifically mentioned constitu-
tional documents. Furthermore, the first title of the French Constitution, which
covers Articles 2 to 4, is entitled ‘On Sovereignty’."'* The principle is further
specified in Articles 3 (1) and 4 (1) (3) French Constitution, which link sover-
eignty to the people and the principle of democracy. Given the prominent
position within the constitutional text, one can deduce that sovereignty is a
core constitutional principle'! and, moreover, that it is conceptually closely
interrelated with the principle of democracy."” Based on this constitutional
framework, the Conseil Constitutionnel draws several conclusions which are
summarized in its sovereignty limit.""
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First, the Conseil Constitutionnel infers from the conception of sovereignty
in the French Constitution, that the French legislator may limit sovereignty
by participating at the international or EU-level. Here, the Conseil Constitutionnel
refers to Articles 53 and 88-1 French Constitution to point out that the constitu-
tional text allows explicitly for a limitation of national sovereignty.'* As a
result, not every transfer of competences to the EU conflicts in an unconstitu-
tional manner with the principle of sovereignty, but rather transfers of com-
petences which affect the essential conditions of the exercising of national sover-
eignty."

Second, the Conseil Constitutionnel changed its rhetoric in the course of EU
integration. Originally, it argued that the French Constitution allowed for a
limitation but not a transfer of sovereignty to the supranational level. In its
first EU-related decision on the direct election of the European Parliament, the
Conseil established:

‘Considering that, while the preamble to the French Constitution of 1946, confirmed
by that of the Constitution of 1958, provides that, subject to reciprocity, France
may consent to such limitations of sovereignty that are necessary for the establish-
ment and preservation of peace, no provision of the French Constitution authorizes
transfers of the entire or parts of national sovereignty [emphasis added] to any inter-
national organization whatsoever; "

Hence, initially the Conseil apparently distinguished between the limitation
of sovereignty, which was permissible under the French Constitution, and the
impermissible transfer of sovereignty."” This constitutional benchmark proved
difficult to apply, given that a limitation of sovereignty conceptually entails
the partial shared exercise of sovereign decision-making abilities together with

November 2004, on the Treaty establishing a Constitution for Europe’ 873; Bonnie, ‘The
Constitutionality of Transfers of Sovereignty: the French Approach’ 520.

114 Lisbon Treaty para 7; Fiscal Compact para 8; Cf. as well: Wendel, ‘Lisbon Before the Courts:
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Constitutional Court), Decision No. 2004-505 DC of 19 November 2004, on the Treaty
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169, 175-176.
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the supranational level.""® Subsequently, the Conseil departed from this dis-
tinction and established in its decision on the Maastricht Treaty:

‘It follows from these various institutional provisions that respect for national
sovereignty does not preclude France, acting in accordance with the Preamble to
the 1946 Constitution, from concluding international agreements relating to partici-
pation in the establishment or development of a permanent international [organiza-
tion] enjoying legal personality and decision-making powers on the basis of transfers
of powers decided on by the Member States [emphasis added], subject to reci-
procity.”"?

Thus, the Conseil Constitutionnel clarified that the French sovereignty doctrine
allowed for a transfer of (sovereign) powers."” The previously established
prohibition of a transfer of sovereignty was consequently scrapped by the
Conseil, as becomes also obvious from the subsequent decisions."! According
to the new conception, powers and competences can be conferred to the
European level, which is in fact the exercise of national sovereignty by the
legislator, without putting French sovereignty directly into question. This
indicates an evolution of the principle of sovereignty from an absolute, indivis-
ible construct to a more open conception, which defines sovereignty based
on the competences of the state, which can be partly conferred to the supra-
national level without eroding French sovereignty.'” The apparent openness
of French sovereignty towards the conferral of competences to the EU-level
is, however, confined by the essential conditions limit.'”

Finally, the altered conception of the French sovereignty doctrine indicates
that the judicial review of sovereignty conducted by the Conseil Constitutionnel

118 Hamann, ‘Sur un ‘sentiment’ de souveraineté’ 188; Bonnie, “The Constitutionality of Trans-
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focuses on the transfer of powers and competences to the EU. The emerging
question becomes whether the EU commitment under consideration entails
a shift of powers to the EU which is relevant for the exercise of national sover-
eignty." Based on this conception, it seems likely that EU fiscal integration
steps could conflict with French sovereignty as these integration steps would
entail the conferral of important national competences, which is substantiated
in the following.

2.2.4.2 Sovereignty as limit to EU integration: A competence-based approach

The established case law provides for an indication of which competence
conferrals fall within essential areas and might therefore conflict with the
sovereignty limit. In that regard, the conferral of competences in relation to
Union citizenship, cooperation in AFS] matters and the free movement of
persons as well as second, the transfer of powers required to establish the EMU
and the single currency were considered particularly contentious under the
French sovereignty limit.

- Union citizenship, AF]S and free movement

In its Maastricht-judgment, the Conseil Constitutionnel identified two envisaged
competence transfers in this area as constitutionally problematic. The first one
concerned the right for EU citizens to vote and stand as candidate in French
municipal elections.'” In its appraisal, the Conseil pointed out that these pro-
posed rights conflicted with the French Constitution, given that Article 3
French Constitution limited the right to vote and stand in French municipal
elections to French citizens."” In contrast, the right to vote and stand in the
French elections to the European Parliament for EU citizens was deemed
unproblematic, for two reasons. First, according to the Conseil, Article 3 French
Constitution only applied to elections provided by the French Constitution
and the European Parliament is an institution based on the EU-Treaties.'”
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Second, the Comnseil emphasized that the European Parliament was not ‘a
sovereign assembly with general lawmaking power.”'* In a legislative follow-
up, the constitution-amending legislator addressed these concerns and intro-
duced Article 88-3 French Constitution.

The second concern related to the common EU visa system. Initially, all
decisions were to be taken unanimously by the EU Council. The Conseil Consti-
tutionnel clarified that under these procedural rules, no conflict with the French
sovereignty limit arose.”” However, given that the procedural rules would
change to a qualified majority vote by 1. January 1996, the Conseil identified
a constitutional conflict with the French Constitution."” In the subsequent
proceedings on the Amsterdam Treaty, the Conseil Constitutionnel was again
confronted with the common EU visa system. In its decision, the Conseil clar-
ified that it would not consider the general conferral of competences, as the
‘status of res judicata of the Constitutional Council’s decision preclude[d]"!
to re-consider this conferral. However, it highlighted that the procedural
conditions for the exercise of the conferred powers changed, given that follow-
ing the proposed rule the co-decision procedure would apply after five
years."” Hence, the changes to the procedural framework required an addi-
tional amendment of the French Constitution. Taken together, this confirms
that visa policy is seen as a competence area that is essential to the exercise
of French sovereignty.

In its subsequent case law, the Conseil identified a sovereignty conflict
between the new competences under the title ‘Asylum, immigration and
crossing of internal borders’, which was introduced by the Amsterdam Treaty.
Interestingly, coordinating the decision-making process at the EU-level was
not deemed problematic under the sovereignty limit, as long as decisions were
taken in the Council by unanimity.”® However, the Treaty provisions allowed
for a modification of the procedural requirements from a unanimous vote in

128 Review of Maastricht Treaty (Maastricht I) para 34.

129 Ibid para 49; Cf. as well: Oliver, ‘The French Constitution and the Treaty of Maastricht’
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the EU Council to the co-decision procedure after five years."”™ The Conseil
pointed out that such a change of the procedural requirement would not
require national ratification' and therefore a constitutional amendment was
required.” It becomes obvious that not only the nature of the conferred
competences is closely reviewed by the Conseil, but also the conditions attached
to the exercise of this competence — and therefore the remaining control of
national parliaments over decision taken — at the supranational level. Hence,
the essential conditions limit has both a substantive as well as a procedural or
institutional dimension to it."” From the previous outline, it appears that
common decision-making at the EU-level in important sovereign matters are
permissible, as long as decisions are taken by unanimity. In case decisions
on these matters are taken by qualified majority vote, a conflict with the French
sovereignty limit will likely emerge. Therefore, it seems that both the substant-
ive dimension, namely, to identify an essential sovereign competence, and
the procedural dimension, namely, to consider the procedural modalities
attached to them, are cumulative.'®

This finding is confirmed by the Conseil’s Lisbon-judgment. In this judg-
ment, the Conseil identified additional conflicting competence transfers in
relation to AFS]-matters enshrined in Title V of the TFEU."” Regarding these
transfers, the Conseil paid particular attention to the attached procedural
framework. The Conseil noted:

“The provisions of the Treaty of Lisbon which transfer to the European Union under
the ‘ordinary legislative procedure’ [emphasis added] powers inherent in the exercising
of national sovereignty require a revision of the Constitution.”*

134 Andoni Perez Ayala, ‘La Unién Europea y el Proceso de Revisién Constitucional en Francia
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Hence, the modalities attached to the conferral are as important for the Conseil’s
assessment as the competence area as such. Overall, the outline reveals that
citizenship rights, the control of national borders, including immigration and
asylum, cooperation in security matters, for example by police forces, and
judicial cooperation are competence areas that are ‘inherent to the exercising
of national sovereignty”.'"*! However, the assessment of the previous case law
also shows that not only the competence area as such is decisive, but also the
(procedural) modalities attached to it. As previously outlined, limiting sover-
eign powers to exercise them jointly at the EU-level is perceived as an exercise
of French sovereignty and is therefore, as such, not incompatible with the
French Constitution. Yet, in case the legislator transfers these important com-
petences to the supranational level without retaining a constitutive say, a
conflict with the sovereignty limit might emerge.

- EMU and single currency

The Conseil Constitutionnel also identified decision-making powers on EMU
policies as important for the exercising of national sovereignty. In the Maas-
tricht-decision, the Conseil found the Treaty provisions on the creation of the
Economic and Monetary Union, and more specifically the creation of the Euro,
to be in conflict with national sovereignty. It established:

‘The effect of the provisions applicable from the beginning of the third stage of
economic and monetary union is that such an objective will result in the conduct
of single monetary and exchange-rate policies according to arrangements which deprive
the Member States of their own powers in a matter which is vital to the exercise of
national sovereignty.”'**

Thus, the Conseil characterized monetary policy, including specifically
exchange-rate policy, as a central or core competence area of the sovereign
state.'* Consequently, the French constitution-amending legislator was required
to amend the French Constitution, and introduced Article 88-2 (1), which
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enshrined French participation in the EMU into the constitutional text.'** The
Conseil confirmed this constitutional assessment in relation to the Fiscal Com-
pact during the Eurocrisis, where it determined that economic and fiscal
policies are competences that are closely related to the core of national sover-
eignty.'"* Following the Conseil’s reasoning, economic and fiscal decisions are
crucial elements of the annual budgetary planning which is conducted by the
French Parliament and which relates to the individual’s right to democracy."*
Specifically, the Conseil recalls that the democratic parliamentary control of
the budget stems from Article 14 Declaration of 1789." As outlined in the
decision, the importance of democratic parliamentary control of the budget
translates into parliamentary prerogatives constitutionally enshrined in Articles
24, 34, 47 and 47-1 French Constitution.'®

When assessing the Fiscal Compact, the Conseil concluded that it did not
establish any new constraints on national sovereignty, as it was merely reiterat-
ing the already existing EU balanced budget rules."* The Conseil conducted
a more nuanced assessment of the requirement to implement the balanced
budget rule into constitutional — or similarly binding national — law. Following
the Conseil’s assessment, two different readings of this obligation may be
adopted: Either, a directly binding rule would have to be enacted which would
alter parliamentary and governmental budgetary prerogatives, enshrined in
Articles 34 and 47 French Constitution.” Such a binding rule would then
require a constitutional amendment.”" Or, in the alternative, if only an institu-
tional act — which sits in the hierarchy of norms below the constitution and
which could determine multiannual guidelines for public finances — would
have to be adopted, no such constitutional amendment would be required.152
Such an institutional act would only establish a (temporary) framework for
the exercise of these prerogatives, which would furthermore be reviewed by

144 Compatibility of the Maastricht Treaty with the French Constitution After Constitutinal Amendments
(“Maastricht I1”) para 35; Interestingly, Article 88-2 French Constitution is formulated in
a very open manner without specifying what competences are transferred, cf. Neuman,
“The Brakes that Failed: Constitutional Restriction of International Agreements in France’
302.

145 Fiscal Compact para 16.

146 Ibid para 13.

147 Ibid para 13.

148 Ibid para 13.

149 1Ibid paras 14, 16; Cf. as well: Reestman, ‘Legitimacy Through Adjudication: The ESM Treaty
and the Fiscal Compact Before the National Courts’ 265; Fabbrini, “The Euro-Crisis and
the Courts: Judicial Review and the Political Process in Comparative Perspective’ 119.

150 Fiscal Compact para 21; Cf. as well: Reestman, ‘Legitimacy Through Adjudication: The ESM
Treaty and the Fiscal Compact Before the National Courts” 265.

151 Fiscal Compact para 21; Cf. as well: Reestman, ‘Legitimacy Through Adjudication: The ESM
Treaty and the Fiscal Compact Before the National Courts’ 265; Fabbrini, “The Euro-Crisis
and the Courts: Judicial Review and the Political Process in Comparative Perspective’ 120.

152 Fiscal Compact paras 23-24; Cf. as well: Reestman, ‘Legitimacy Through Adjudication: The
ESM Treaty and the Fiscal Compact Before the National Courts’ 265;



Micro-Comparative Assessment of Selected National Limits 227

the Conseil Constitutionnel according to Article 61 (1) French Constitution.'”
The Conseil left the decision concerning the applicable interpretation to the
legislator.” The French legislator opted for the second interpretation and did
not amend the French Constitution, which appears paradoxical, as it under-
mines specifically the purpose of the Fiscal Compact to ensure that a per-
manent national implementation of the balanced budget rule is ensured.”
At the same time, one can again see the Conseil’s institutional role as ‘pointsman’
from the assessment conducted, which merely signaled possible constitutional
conflicts to the legislator.

Based on this jurisprudence, it can be concluded that economic and fiscal
policies are considered as essential for the exercising of national sovereignty.
This equally covers the process of determining the national budget, without
being legally restricted by international or EU commitments. Any such binding
commitment would conflict with the parliamentary and governmental budget-
ary prerogatives enshrined in Articles 34, 47 French Constitution. Both pro-
visions constitutionally secure the democratic control of the people over
budgetary decisions covered as an important element by the French sovereignty
limit,"* which has major implications for EU fiscal integration proposals.

2.2.4.3 Interim conclusion — a substantive limit to EU fiscal integration?
Overall, the assessment reveals that the sovereignty limit is mainly construed
as a competence-based restriction to EU integration. In its jurisprudence, the
Conseil identified two broad competence areas that are important for the
exercise of national sovereignty.'”” These are, first, citizenship rights, the control
of national borders, the judiciary and security matters, as well as second,
budgetary, economic, financial, fiscal and monetary policies. For EU fiscal
integration the second competence area is highly relevant. In particular, the
parliamentary and governmental fiscal, budgetary prerogatives enshrined in
Articles 24, 34, 47 and 47-1 French Constitution as well as the individual’s right
to democratically control fiscal decisions, enshrined in Article 14 Declaration
of 1789, might conflict with EU fiscal integration proposals.’*®

The assessment further revealed that the modalities attached to the con-
ferred competences significantly affect the constitutional appraisal. Hence, a

153 Fiscal Compact para 27; Cf. as well: Fabbrini, “The Euro-Crisis and the Courts: Judicial Review
and the Political Process in Comparative Perspective’ 122.

154 Fiscal Compact para 28; Which illustrates a reluctance of the Conseil to address political
questions, cf. Pietro Faraguna, ‘Taking Constitutional Identities Away from the Courts’
(2016) 42 Brooklyn Journal of International Law 491, 508.

155 Reestman, ‘Legitimacy Through Adjudication: The ESM Treaty and the Fiscal Compact
Before the National Courts’ 266.

156 Fiscal Compact para 13.

157 Corresponding to the outlined ‘regalian” competences, cf. Bonnie, “The Constitutionality
of Transfers of Sovereignty: the French Approach’ 527.

158 Fiscal Compact para 13.
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mere coordination of decisions appears less problematic, even in important
competence areas. However, in case France is no longer able to take its own
decisions or to veto decisions at the EU-level, the exercising of national sover-
eignty is affected. Therefore, the procedural framework attached to EU fiscal
integration steps will be important to determine whether a conflict with the
French sovereignty limit exists.

2.2.5 Longevity and absoluteness of the constitutional limit

The subsequent question is whether a possible conflict between EU fiscal
integration and the French sovereignty limit could be overcome. Considering
its constitutional mandate, it can be established that Conseil Constitutionnel is
not competent to review constitutional amendments. Through its decisions,
the Conseil Constitutionnel identifies conflicts,”™ which can then be overcome
by amending the constitution following Article 89 French Constitution, which
is common practice in EU integration matters.'® Subsequently, however, these
constitutional amendments cannot be reviewed by the Conseil Constitutionnel.
Put differently, in case the French legislator amends the constitution, which
requires broad political®' or popular support,'® the Conseil cannot scrutinize
such amendments.'” Therefore, the constitution-amending legislator can
overcome a constitutional conflict with the sovereignty limit by amending the
French Constitution, even though the amendment may not fully cover or
address the obstacles identified by the Conseil.

159 Which corresponds to the Conseil’s role as ‘pointsman’, cf. Millet, ‘Constitutional Identity
in France — Vices and — Above All - Virtues’ 150-151; Baranger, ‘The Language of Eternity:
Judicial Review of the Amending Power in France (Or the Absence Thereof)’ 413.

160 Review of Maastricht Treaty (Maastricht I) paras 36-44; Cf. as well: Steiner, French Law — A
Comparative Approach 7; Ziller, ‘European Union Law in the Jurisprudence of French Supreme
Courts: Europe-Friendliness with a French Touch’ 772; Vranes, ‘Constitutional Foundation
of, and Limitations to, EU Integration in France’ 535.

161 As outlined in Article 89 (3) French Constitution, requiring a 3/5-majority of the votes casted
in Congress (the joined assembly of the Assemblée Nationale and the Sénat), cf. Maria
Cahill, ‘Ever Closer Remoteness of the Peoples of Europe? Limits on the Power of Amend-
ment and National Constituent Power” (2016) 75 Cambridge Law Journal 245, 266-267; Ziller,
‘European Union Law in the Jurisprudence of French Supreme Courts: Europe-Friendliness
with a French Touch’ 770.

162 As established in Article 89 (2) in conjunction with Article 11 French Constitution; For
example, employed in relation to the Maastricht Treaty and the Constitutional Treaty, cf.
Cahill, ‘Ever Closer Remoteness of the Peoples of Europe? Limits on the Power of Amend-
ment and National Constituent Power’ 266-267; Ziller, ‘European Union Law in the Juris-
prudence of French Supreme Courts: Europe-Friendliness with a French Touch’ 770-771;
Baranger, ‘The Language of Eternity: Judicial Review of the Amending Power in France
(Or the Absence Thereof)’ 392, 421; Thomas Konig and Simon Hug, ‘Ratifying Maastricht:
Parliamentary Votes on International Treaties and Theoretical Solution Concepts’ (2000)
1 European Union Politics 93, 99-100.

163 Baranger, ‘The Language of Eternity: Judicial Review of the Amending Power in France
(Or the Absence Thereof)” 413.
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Second, the French Constitution does not contain ‘supra-constitutional’
principles.'* Although Article 89 (5) French Constitution stipulates a limit to
the powers of the constitution-amending legislator, this provision seemingly
only has a symbolic function as Dubout concludes.'® This is confirmed by
Baranger who points out that the drafters of the 1958 French Constitution did
not intend to establish an absolute material limit to the powers of the constitu-
tion-amending legislator.'* Furthermore, the previous outline indicates that
the Conseil Constitutionnel as ‘pointsman’ would not be in an institutional
position to enforce such supra-constitutional provision against the democratic-
ally legitimized legislator.'” The result is that the constitution-amending
legislator is competent to modify the constitutional text as it sees fit to accom-
modate EU integration, as explicitly confirmed by the Conseil Constitutionnel.'®®

Therefore, the essential conditions of the exercising of national sovereignty limit
does not impose absolute restrictions to EU fiscal integration proposals. A
potential conflict between such integration proposals and the French Constitu-
tion can be overcome by amending the constitutional text, which is common
practice in France. This ultimately transforms substantive limits into procedural
limits — as the main legal hurdle is to attain the required constitution-amending
majority.

2.3 Particularity of the French constitutional identity limit

As previously indicated, the Conseil Constitutionnel developed an explicit
constitutional identity limit (‘identité constitutionnel de la France’)." The sub-

164 Compatibility of the Maastricht Treaty with the French Constitution After Constitutinal Amendments
(“Maastricht II”) para 19; Cf. as well: Baranger, ‘The Language of Eternity: Judicial Review
of the Amending Power in France (Or the Absence Thereof)’ 402-403; Ziller, ‘Sovereignty
in France: Getting Rid of the Mal de Bodin’ 272.

165 Dubout, ““Les regles ou principes inhérents a I'identité constitutionelle de la France”: une
supra-constitutionalité?” 458; The predecessor of this provision was established to prevent
the re-emergence of a monarchy in France, cf. Baranger, ‘The Language of Eternity: Judicial
Review of the Amending Power in France (Or the Absence Thereof)’ 402-403; Ziller,
‘Sovereignty in France: Getting Rid of the Mal de Bodin’ 271.

166 Baranger, ‘The Language of Eternity: Judicial Review of the Amending Power in France
(Or the Absence Thereof)’ 402-403; Ziller, ‘Sovereignty in France: Getting Rid of the Mal
de Bodin” 271.

167 For now, the French Constitution does not contain any mechanism to constitutionally enforce
Article 89 (5) French Constitution, cf. Ziller, ‘European Union Law in the Jurisprudence
of French Supreme Courts: Europe-Friendliness with a French Touch’ 771; Ziller, ‘Sover-
eignty in France: Getting Rid of the Mal de Bodin” 271.

168 Lisbon Treaty paras 9, 34; Revision of Amsterdam Treaty paras 7, 32; Compatibility of the
Maastricht Treaty with the French Constitution After Constitutinal Amendments (“Maastricht 11”)
para 19; Cf. as well: Millet, ‘Constitutional Identity in France — Vices and — Above All -
Virtues’ 138; Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in
France’ 539; Ziller, ‘Sovereignty in France: Getting Rid of the Mal de Bodin” 272.

169 As established by the Conseil Constitutionnel, cf. National Law Related to the Protection of
Personal Data Under the GDPR paras 2-3; Comprehensive Economic and Trade Agreement (CETA)



230 Chapter V

sequent assessment will focus on the scope of application (2.3.1.) and the
substantive content of the French constitutional identity limit (2.3.2.) in order
to allow for a comparison with the other national constitutional identity limits.

2.3.1 Scope of application of the constitutional identity limit

Generally speaking, the Conseil Constitutionnel does not review EU secondary
law,'”® as Article 55 French Constitution stipulates that duly ratified inter-
national law prevails over acts of parliament.””" In addition, Article 88-1 French
Constitution formulates the commitment to participate in the EU and to com-
monly exercise the conferred competences, which entails the constitutional
obligation to implement EU law.'” As a result, EU law has a special status under
French constitutional law and is generally not reviewed by the Conseil.'”
Nevertheless, the Conseil Constitutionnel started to review French legislative
acts, which implement EU law obligations, under Article 61 (2) French Constitu-

paras 13-14; Act Pertaining to the Opening Up to Competition and the Regulation of Online Betting
and Gambling para 18; French Law on Genetically Modified Organisms para 44; Decision 2006-543
DC French Act Pertaining to the Energy Sector [2006] (French Conseil Constitutionnel) para 6;
Copyright and Related Rights in the Information Society para 19; Cf. as well: Vranes, ‘Constitu-
tional Foundation of, and Limitations to, EU Integration in France’ 546-547; Claes, ‘National
Idenity: Trump Card or Up for Negotiation?” 127; Reestman, “The Franco-German Constitu-
tional Divide — Reflections on National and Constitutional Identity” 386-387; Charpy, ‘The
Status of (Secondary) Community Law in the French Internal Order: the Recent Case-Law
of the Conseil Constitutionnel and the Conseil d’Etat’ 445.

170 Based on the ‘pacta sunt servanda’-principle, cf. Fiscal Compact para 18; Review of Maastricht
Treaty (Maastricht I) para 7; Decision 77-90 DC Final Supplementary Budgetary Law for the
Year 1977 [1977] (French Conseil Constitutionnel) para 4; Cf. as well: Berger, Anwendungs-
vorrang und nationale Verfassungsgericht 247; Blacher and Protiere, ‘Le Conseil Constitutionnel,
Gardien de la Constitution Face aux Directives Communautaires’ 126; Charpy, ‘The Status
of (Secondary) Community Law in the French Internal Order: the Recent Case-Law of the
Conseil Constitutionnel and the Conseil d’Etat’ 443; Reestman, ‘France — Conseil Constitutionnel
on the Status of (Secondary) Community Law in the French Internal Order — Decision of
10 June 2004, 2004-496 DC’ 303; Furthermore, the Conseil identified the implementation
of Directives as a constitutional obligation under Article 88-1 French Constitution, cf. National
Law Related to the Protection of Personal Data Under the GDPR para 2; Act Pertaining to the
Opening Up to Competition and the Regulation of Online Betting and Gambling para 17.

171 Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration in France’ 531.

172 National Law Related to the Protection of Personal Data Under the GDPR para 2; Act Pertaining
to the Opening Up to Competition and the Regulation of Online Betting and Gambling para 17;
Cf. as well: Reestman, ‘France — Conseil Constitutionnel on the Status of (Secondary) Com-
munity Law in the French Internal Order — Decision of 10 June 2004, 2004-496 DC’ 305-307.

173 Previously, the Conseil Constitutionnel seemed to accord constitutional immunity to EU
secondary law based on Article 55 French Constitution, cf. Final Supplementary Budgetary
Law for the Year 1977 para 4; Cf. as well: Blacher and Protiére, ‘Le Conseil Constitutionnel,
Gardien de la Constitution Face aux Directives Communautaires’ 126; Charpy, ‘The Status
of (Secondary) Community Law in the French Internal Order: the Recent Case-Law of the
Conseil Constitutionnel and the Conseil d’Etat’ 443; Reestman, ‘France — Conseil Constitutionnel
on the Status of (Secondary) Community Law in the French Internal Order — Decision of
10 June 2004, 2004-496 DC” 303.
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tion. This results in an indirect review of EU secondary law.'”* Initially, the
Conseil established that the constitutional obligation of the French legislator
to implement EU law could not violate an ‘express contrary provision of the
[French] Constitution”."”” The concept of explicit contrary provision was criticized
as unspecific,"”* and subsequently replayed by the concept of “identité constitu-
tionnel de la France’."”” Following this new concept, the implementation of EU
Directives may not conflict with ‘a rule or principle inherent to the constitutional
identity of France, except when the constituting power consents thereto’.'”* The
Conseil requires, however, that the French implementation is manifestly in-
compatible with the respective EU Directive, before declaring a conflict with
the French constitutional identity doctrine.

On the one hand, this pays tribute to the outlined special status of EU law.
On the other hand, given that the Conseil Constitutionnel operates under strict
procedural deadlines, it is normally not in a position to refer preliminary

174 The Conseil Constitutionnel now indirectly assesses the EU Directives: National Law Related
to the Protection of Personal Data Under the GDPR paras 2-3; Copyright and Related Rights in
the Information Society para 19; Decision 2004-496 DC Digital Econonty [2004] (French Conseil
Constitutionnel) para 7; Cf. as well: Charpy, ‘The Status of (Secondary) Community Law
in the French Internal Order: the Recent Case-Law of the Conseil Constitutionnel and the
Conseil d’Etat’ 442-443; Rochere, ‘Conseil constitutionnel (French Constitutional Court),
Decision No. 2004-496 of 10 June 2004, Loi Pour La Confiance Dans L’Economie Numérique
(Ecommerce)” 860-861.

175 Digital Economy para 7; Cf. as well: Vranes, ‘Constitutional Foundation of, and Limitations
to, EU Integration in France’ 533; Dubout, ““Les régles ou principes inhérents a 1'identité
constitutionelle de la France”: une supra-constitutionalité?’ 452; Blacher and Protiere, ‘Le
Conseil Constitutionnel, Gardien de la Constitution Face aux Directives Communautaires’
126; Rochere, “Conseil constitutionnel (French Constitutional Court), Decision No. 2004-496
of 10 June 2004, Loi Pour La Confiance Dans L'Economie Numérique (Ecommerce)’ 862.

176 Reestman, ‘The Franco-German Constitutional Divide — Reflections on National and
Constitutional Identity’ 386; Pfeiffer, “Zur Verfassungsméafiigkeit des Gemeinschaftsrechts
in der aktuellen Rechtsprechung des franzésischen Conseil constitutionnel’ 485-486; Charpy,
‘The Status of (Secondary) Community Law in the French Internal Order: the Recent Case-
Law of the Conseil Constitutionnel and the Conseil d'Etat’ 444; Reestman, ‘France — Conseil
Constitutionnel on the Status of (Secondary) Community Law in the French Internal Order
— Decision of 10 June 2004, 2004-496 DC’ 306-307.

177 In English: ‘constitutional identity of France’; Vranes, ‘Constitutional Foundation of, and
Limitations to, EU Integration in France’ 546-547; Reestman, ‘The Franco-German Constitu-
tional Divide — Reflections on National and Constitutional Identity” 386-387; Charpy, ‘The
Status of (Secondary) Community Law in the French Internal Order: the Recent Case-Law
of the Conseil Constitutionnel and the Conseil d’Etat’ 445.

178 Copyright and Related Rights in the Information Society para 19; French Act Pertaining to the
Energy Sector para 6; Cf. as well: Vranes, ‘Constitutional Foundation of, and Limitations
to, EU Integration in France’ 547-548; Mayer, Lenski and Wendel, ‘Der Vorrang des Europa-
rechts in Frankreich — zugleich Anmerkungen zur Entscheidung des franzésischen Conseil
d’Etat vom 8. Februar 2007 (Arcelor u.a.)’ 71.
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questions to the CJEU."” The reluctant application of the constitutional identity
limit acknowledges this procedural constraint.

Finally, the Conseil Constitutionnel expanded the scope of application in
its subsequent jurisprudence to the transposition of obligations stemming from
EU Regulations' as well as the review of international (trade) agreements that
are based on exclusive EU competences.'®'

The constitutional identity limit can be triggered by privileged applicants
based on Article 61 (2) French Constitution. The Conseil will then assess
whether the French implementing law conflicts with French constitutional
identity and whether the French implementation manifestly conflicts with the
EU secondary law, or whether the French legislator enjoyed discretion when
implementing it."* In contrast, individuals are generally barred from challeng-
ing French implementing acts based on the constitutional identity limit, as the
identity limit is based on Article 88-1 French Constitution and concerns the
constitutional duty to implement EU law."® This constitutional duty is, however,
no subjective right or freedom in the sense of Article 61-1 French Constitution

179 Copyright and Related Rights in the Information Society para 20; French Act Pertaining to the
Energy Sector para 7; Cf. as well: Vranes, ‘Constitutional Foundation of, and Limitations
to, EU Integration in France’ 548; Charpy, ‘Droit constitutionnel et droit communautaire
— Le statut constitutionnel du droit communautaire dans la jurisprudence (récente) du
Conseil constitutionnel et du Conseil d’Etat’ 799; Mayer, Lenski and Wendel, ‘Der Vorrang
des Europarechts in Frankreich — zugleich Anmerkungen zur Entscheidung des franzosi-
schen Conseil d’Etat vom 8. Februar 2007 (Arcelor u.a.)’ 71; Charpy, ‘The Status of (Second-
ary) Community Law in the French Internal Order: the Recent Case-Law of the Conseil Con-
stitutionnel and the Conseil d’Etat’ 450-451.

180 Which was clarified in relation to the French implementation of the EU GDPR, cf. National
Law Related to the Protection of Personal Data Under the GDPR paras 2-3; Cf. as well: Millet,
‘Constitutional Identity in France — Vices and — Above All — Virtues’ 143.

181 The power to conclude such agreements in areas of exclusive competences was explicitly
conferred upon the EU, which is why the Conseil Constitutionnel does not see itself competent
to conduct a full constitutional review, cf. Comprehensive Economic and Trade Agreement
(CETA) paras 13-14; Cf. as well: Xavier Magnon, ‘Commentaire de Décisions: Décision n-
2017-749 DC du 31 juillet 2017, Accord économique et commercial global entre le Canada,
d’une part, et I'Union européenne et ses Etats membres, d’autre part’ (2018) 113 Revue
frangaise de droit constitutionnel 173, 176-177; Larik, ‘Prét-a-Ratifier: The CETA Decision
of the French Conseil constitutionnel of 31 July 2017 764.

182 Copyright and Related Rights in the Information Society paras 19-20; Cf. as well: Millet, ‘Consti-
tutional Identity in France — Vices and — Above All — Virtues’ 141-142; Ziller, ‘European
Union Law in the Jurisprudence of French Supreme Courts: Europe-Friendliness with a
French Touch’ 776; Vranes, ‘Constitutional Foundation of, and Limitations to, EU Integration
in France” 548.

183 Copyright and Related Rights in the Information Society para 17; Decision 2004-498 DC Bioethics-
Act [2004] (French Conseil Constitutionnel) para 4; Digital Econony para 7; Cf. as well: Paris,
‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism’ 312; Vranes, ‘Constitutional Foundation of, and Limitations to, EU
Integration in France’ 546; Mayer, Lenski and Wendel, ‘Der Vorrang des Europarechts in
Frankreich — zugleich Anmerkungen zur Entscheidung des franzosischen Conseil d’Etat
vom 8. Februar 2007 (Arcelor u.a.)’” 70-71.
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and it can therefore not serve as a basis for concrete constitution review
following the Qpc-mechanism.'®*

Overall, the limited procedural means to enforce the constitutional identity
limit correspond with the importance that the French constitutional system
assigns to adhering to EU law obligations and the special status that EU law
enjoys under the French Constitution.'®

2.3.2  Substantive content covered by the French constitutional identity limit

The concept of constitutional identity is based on the case law of the Conseil
Constitutionnel and it is defined on a case-to-case basis. Regarding the protected
substantive content, several conclusions can be drawn from the case law of
the Conseil so far. In the first place, the Conseil appears to aim at protecting
French constitutional particularities, including for example the principle of
secularism (‘laicité’), the principle of equality and the indivisibility of the
nation,'® the ‘French’ separation of powers enshrined inter alia in Articles 34,
37 French Constitution and the republican status enshrined in Article 89 (5)
French Constitution.' It seems that the Conseil Constitutionnel mainly conducts
an equivalence assessment to determine whether the EU legal order protects
the respective French constitutional principle at stake to an equivalent level.'®
In case such protection is warranted or in case the constitution-amending
legislator consented to a limitation of the French constitutional

184 Decision 2010-79 QPC Mr Kamel D. [2010] (French Conseil Constitutionnel) para 3; Which
could amount to an indirect review that is excluded by Article 55 French Constitution, cf.
Paris, ‘France: The French System of Rights-based Review: From Exceptionalism to Parochial
Constitutionalism’ 321.

185 Namely, the outlined concept of ‘immunité des conventions ratifiées’, cf. Pfeiffer, ‘Zur
Verfassungsméfigkeit des Gemeinschaftsrechts in der aktuellen Rechtsprechung des
franzosischen Conseil constitutionnel” 478-479; Reestman, ‘France — Conseil Constitutionnel
on the Status of (Secondary) Community Law in the French Internal Order — Decision of
10 June 2004, 2004-496 DC’ 303; Cf. as well: Millet, ‘Constitutional Identity in France — Vices
and — Above All - Virtues’ 137, 142.

186 Aslaid down in Article 1 French Constitution; Cf. Millet, ‘Constitutional Identity in France
— Vices and — Above All — Virtues’ 148; Vranes, ‘Constitutional Foundation of, and
Limitations to, EU Integration in France’ 548; Reestman, “The Franco-German Constitutional
Divide — Reflections on National and Constitutional Identity” 388.

187 Millet, ‘Constitutional Identity in France — Vices and — Above All - Virtues’ 148; Dubout,
“Les regles ou principes inhérents a 'identité constitutionelle de la France”: une supra-
constitutionalité?’” 474-475; Blacher and Protiére, ‘Le Conseil Constitutionnel, Gardien de
la Constitution Face aux Directives Communautaires” 135.

188 Dubout, ““Les regles ou principes inhérents a I'identité constitutionelle de la France”: une
supra-constitutionalité?’ 454; Reestman, ‘The Franco-German Constitutional Divide —
Reflections on National and Constitutional Identity’387-388; Blacher and Protiére, ‘Le Conseil
Constitutionnel, Gardien de la Constitution Face aux Directives Communautaires’ 132-133.
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particularity,' the Conseil Constitutionnel will not find a conflict with the
French constitutional identity limit. Obviously, this implies that the Conseil
accepts that the EU legal order is capable of protecting core French constitu-
tional values and a conceptual overlap to the Solange-jurisprudence can be
identified, as the French constitutional identity limit is only applied in case the
EU is not offering an equivalent level of protection.'”

Furthermore, the Conseil Constitutionnel employs an evolutionary conception
of French constitutional identity. Namely, as the Conseil emphasized both in
relation to EU primary law but also EU secondary law obligations, the constitu-
tion-amending legislator is able to modify the constitutional text and thereby
overcome constitutional conflicts' — even conflicts with the French constitu-
tional ide