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The European Court of Human Rights (ECtHR, or the “Strasbourg Court”) has
significantly contributed to the development of European standards related to
freedom of expression and information, and to the domestication and internal-
ization of these standards by national actors and institutions—to the emergence
of international norms. To explain the ECtHR’s contribution, this chapter
adopts Martha Finnemore’s and Kathryn Sikkink’s three-stage process of a
norm’s “life cycle™ norm emergence through a norm entrepreneur, followed by
a norm cascade and norm internalization.!

THE EUROPEAN COURT OF HUMAN RIGHTS
AS A NORM ENTREPRENEUR

Finnemore and Sikkink might not have envisaged the ECtHR as a norm entre-
preneur within the meaning of their theoretical framework, which largely refers
to private actors and organizations of civil society.? This concept typically would
apply to nongovernmental organizations that frequently submit substantial
third-party interventions to the court.” However, the court cannot be compared
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with a domestic legislator or adjudicator as a mere addressee, or recipient, of
norm entrepreneurship, either. In the inchoate post-Westphalian network of
states and nonstate entities, national and international law, as well as “hard law”
and “soft law,” the ECtHR can best be described as a “transnational” court,
without which norms may not have regionalized on pan-European level.* As
such, the ECtHR infers norms in the form of rules and principles based on the
human rights codified in the European Convention on Human Rights (ECHR)
and on the rights entrusted to the court’s supervision.” Particularly relevant for
the purposes of this chapter is ECHR Article 10, which protects freedom of
expression.

However, the Strasbourg Court’s norms on freedom of expression cannot
be fully understood without knowing the limits of the court’s norm entrepre-
neurship. It is inherent in international human rights conventions that they are
subsidiary to the national protection of human rights.® The ECHR is no excep-
tion. Article 35(1) provides that the Strasbourg Court may only deal with an
application after all domestic remedies have been exhausted. In other words,
the convention states are initially responsible for securing human rights. The
court’s task is thus not to take the place of the national authorities but rather to
review, under the ECHR, the decisions they have rendered.”

As an international court, the Strasbourg Court grants a certain margin of
appreciation to the domestic authorities. This is because the domestic authori-
ties might be in a better position to assess the factual circumstances of a case
(for example, if they conclude that a particular expression threatens national
security)® or to make normative evaluations concerning issues that require
knowledge of local sensitivities (for example, where “morals,” the right to
respect for private life” or “religious feelings™ of members of a particular com-
munity are at stake). Unfortunately, the Strasbourg Court’s case law on the
breadth of the margin of appreciation is not always consistent.”? In any case,
even where states enjoy a margin of appreciation, the exercise of their discretion
goes hand in hand with the court’s supervision.” In particular, the margin of
appreciation is limited where restrictions on speech relating to a matter of pub-
lic concern are at issue."

The more this margin of appreciation is limited, the stricter the scrutiny the
ECtHR applies with regard to the legal and factual circumstances of an applica-
tion. A narrow margin of appreciation therefore leads to a higher degree of har-
monization of norms on a pan-European level; a broad margin of appreciation
maintains fragmentation of norms. The margin of appreciation is thus not only
the determining factor for the Strasbourg Court’s norm entrepreneurship
within the theoretical framework of Finnemore and Sikkink but also the
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fulcrum for the difference between universalism and pluralism of human rights
protection in Europe.

REGIONAL NORMS ON FREEDOM OF EXPRESSION

The regional norms enacted by the ECtHR concern the theoretical foundation,
the “balancing” methodology, and the doctrine of freedom of expression.

Theory

In the seminal decision Handyside v. United Kingdom, the ECtHR established,
and has since reiterated: “Freedom of expression constitutes one of the essential
foundations of [a democratic] society, one of the basic conditions for its prog-
ress and for the development of every man. Subject to [ECHR Article 10(2)], it is
applicable not only to ‘information’ or ‘ideas’ that are favourably received or
regarded as inoffensive or as a matter of indifference, but also to those that
offend, shock or disturb the State or any sector of the population. Such are the
demands of that pluralism, tolerance and broadmindedness without which
there is no ‘democratic society. ™"

In cases following Handyside, the court replaced the term “development of
every man” with “each individual’s self-fulfilment.”” The Strasbourg Court has
thus positioned its freedom of expression theory” on both the consequentialist
argument from democracy™ and the liberal argument from individual auton-
omy and self-fulfillment.”” In the court’s jurisprudence, the argument from
democracy becomes most visible in cases involving criticism of public figures
and other contributions to matters of public importance (as will be evident in
the section on doctrine).

Methodology

Once the Strasbourg Court has established that there has been an interference
with freedom of expression, the court “balances” freedom of expression with
conflicting rights and interests on an ad hoc basis. According to Article 10(2) of
the ECHR, interferences with freedom of expression are allowed if such limita-
tions are prescribed by law (principle of legality), pursue a legitimate aim
(principle of legitimacy), and are necessary in pursuit of this aim (principle of
proportionality). In particular, where conflicting human rights are at stake,
such as freedom of expression and the right to respect for private life, the
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Strasbourg Court does not afford dominance to freedom of expression but
treats it as a right with value equal to the human rights of others.

Doctrine

Most important for legal practice are the contributions of the Strasbourg Court
to the development of substantive pan-European freedom of expression norms.
A few non-exhaustive examples should be highlighted here, distinguished as
the scope and content of freedom of expression, on the one hand, and the limits
thereof, on the other hand.

First, the ECtHR regularly emphasizes the importance of contributions on
matters of public concern to a democratic society. The more a publication per-
tains to a matter of public concern, the stronger the protection it deserves in the
balancing exercise. Although the Strasbourg Court has never expressly defined
what “public interest” actually is, its case law provides a broad range of prece-
dents. It involves not only speech on political matters* and matters of public
administration,? but also, for example, on businesses,” criminal offenses and
their prosecution,? the protection of animals,” historical debates,?® and sports-
related issues.”

The ECtHR has also significantly contributed to pan-European standards
on the right of access to information, although such a right is not expressly
included in ECHR Article 10. To be sure, the court is still reluctant to conceptu-
alize freedom of information as an intrinsic right, that is, as a right of access to
information to be granted without the applicant having to demonstrate a par-
ticular interest in, or purpose of doing something with, the information that is
requested.” This is different in the European Union, where Article 42 of the EU
Charter of Fundamental Rights and—with some reservations—Article 15(3) of
the Treaty on the Functioning of the European Union grant such an uncondi-
tional right.

However, after some evolutionary steps,?” the Grand Chamber clarified the
court’s principles of access to information in the 2016 decision Magyar Helsinki
Bizottsdg v. Hungary. Accordingly, ECHR Article 10 does not, in principle,
“confer on the individual a right of access to information held by a public
authority nor oblige the government to impart such information to the indi-
vidual.” But such a right or obligation may arise, inter alia, “in circumstances
where access to the information is instrumental for the individual’s exercise of
his or her right to freedom of expression, in particular ‘the freedom to receive
and impart information’ and where its denial constitutes an interference with
that right.”*® This is the case if the gathering of the information is a relevant
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preparatory step for contribution to a public debate, the information itself is of
public interest, and the applicant is a journalist or an organization contributing
to the discussion of public affairs.”

This leads to another set of pan-European freedom of expression norms,
namely those concerning the privileged protection of the journalistic media.
The court regularly emphasizes that “although the press** must not overstep
certain bounds, regarding in particular protection of the reputation and rights
of others, its duty is nevertheless to impart—in a manner consistent with its
obligations and responsibilities—information and ideas on all matters of public
interest. Not only does the press have the task of imparting such information
and ideas; the public also has a right to receive them. Were it otherwise, the
press would be unable to play its vital role of ‘public watchdog.’ ™

Freedom of expression and media freedom are overlapping concepts, but
they are not coextensive.** In subjective terms, freedom of expression applies to
everyone, whereas media freedom only protects “the media” (as we will discuss
later, in the “Outlook” section). In objective terms, media freedom affords par-
ticular privileges to the media that do not apply to freedom of expression in
general: the media speech privilege and the protection of the media as an insti-
tution. The media speech privilege includes the idea that a person or institution,
by virtue of being media and acting as media, is governed by a different set of
factors concerning the intensity of protection when issuing a publication, com-
pared to freedom of expression afforded to private individuals or to nonmedia
entities. The fact that an impugned statement is “media speech,” rather than
speech by any other individual or institution, adds to the burden of justifying
its restrictions.®

In addition, media freedom provides privileged protection to the media
that goes beyond protection of media publications. This institutional protection
of the media guarantees rights that are not directly related to the content of a
publication or the way in which it is presented but are related to the media in its
news gathering, editorial, or distribution processes, or even to the mere exis-
tence of an independent media. The institutional protection of the media
includes, for example, the independence of public broadcasters,*® the protection
of journalistic research and investigation,” and the confidentiality of journalis-
tic sources® and journalistic communication.”

The media thus has a right to keep its sources confidential. But to what
extent are the sources themselves protected, especially those who expose mis-
conduct at their workplace? The court has already exercised considerable norm
entrepreneurship on the protection of such whistle-blowers. Since its seminal
2008 decision in Guja v. Moldova, the court has established several factors to be
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taken into account when balancing the interests of the public in receiving infor-
mation, the whistle-blower’s freedom of expression interest, and the public or
private*® employer’s interest in keeping information confidential. These factors
are the extent to which the information is of public concern; whether the
whistle-blower was the only person, or part of a small group of people, who
were aware of the occurrences at their workplace; whether any other effective
means to remedy the wrongdoing was available to the whistle-blower; the accu-
racy of the information disclosed; whether the damage inflicted upon the
employer’s interest outweighs the interest of the public in having the informa-
tion revealed; whether the sanction was proportionate; and the motive behind
the actions of the reporting employee or civil servant.*

But the court’s norm entrepreneurship is not limited to the content of free-
dom of expression; it necessarily includes norms on the limits thereof. This is
the case, for example, with regard to “hate speech.” The court regularly justifies
prohibitions of attacks on the underlying values of the ECHR—equality, anti-
discrimination, tolerance, and democracy—or even excludes such speech from
ECHR Article 10 protection altogether by virtue of Article 17. Such attacks may
consist of expressions of racism, anti-Semitism, or Islamophobia.*? This juris-
prudence reflects the idea that free speech should not be granted to those who
aim to eliminate the freedom of others. In short, intolerance should not be
tolerated.

Related to this point is another pan-European norm established by the
ECtHR that limits the exercise of freedom of expression: the court regularly
finds laws prohibiting the denial of the Holocaust to be justified.** This doctrine
is met with a refusal in U.S. scholarship, where robust skepticism about what is
perceived as “governmentally declared truths” prevails.” However, according
to the Strasbourg Court, the denial of the Holocaust is not only to be consid-
ered a negation of a clearly and legally established historical fact but also an
incitement to hatred against the Jewish community, and it may thus legiti-
mately be interfered with by virtue of the “rights of others” justification in
ECHR Article 10(2).4¢

Finally, the ECtHR has significantly contributed to European norms on the
protection of privacy as a limit to freedom of expression. For the ECtHR, the
fact that speech relates to a public figure is, as such, not sufficient to grant strong
freedom of expression protection, because not all speech on public figures is
necessarily speech on a matter of public concern. Since its seminal decision in
von Hannover v. Germany (no. 1), involving tabloid reporting on the private
life of the Princess of Monaco, the ECtHR has regularly expressed its repug-
nance for sensational and lurid news “intended to titillate and entertain, which
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[is] aimed at satisfying the curiosity of a particular readership regarding aspects
of a person’s strictly private life,” serving only to “entertain” and not to “educate.™®

NORM CASCADE AND NORM INTERNALIZATION

According to Finnemore and Sikkink, a norm cascade occurs when norms
reach a “tipping point,” or critical mass of state endorsements. This process can
be followed by a norm internalization, in which norms “become so widely
accepted that they are internalized by actors and achieve a ‘taken-for-granted’
quality that makes conformance with the norm almost automatic.”® The “cas-
cading” and “internalization” of ECtHR norms is, in the first place, provided for
in the ECHR itself. According to Article 46(1), the convention states “undertake
to abide by the final judgment of the court in any case to which they are parties.”
In the case of a violation of the ECHR, the court may afford just satisfaction to
the injured party (Article 41). The judgment’s enforcement is supervised by the
Committee of Ministers (Article 46[2]).

The cascading and internalization of the Strasbourg Court’s decisions is
thus largely a top-down promulgation of norms, forcing the convention states
to readjust their standards of balancing freedom of expression with conflicting
rights. This has worked both ways: it has led partly to stronger freedom of
expression protection and partly to stronger protection of conflicting rights, in
particular the right to respect for private life, as detailed in Article 8, with its
subcategories of privacy and reputation.

An example of stronger freedom of expression protection is the develop-
ment of the “qualified privilege” defense in the English tort of defamation.
Before 1999, a publisher who could not prove the truth of a defamatory state-
ment had a qualified privilege defense only if they were under a public or private
duty to report certain information to another individual who had a personal
interest in the information concerned (the duty and interest test).” This excluded
statements that were made to the general public, such as by newspaper or broad-
casting.”® In 1998, the British Parliament adopted the Human Rights Act (c42),
incorporating into UK law the rights contained in the ECHR. In 1999, the House
of Lords then issued the seminal decision in Reynolds v. Times Newspapers. In
Reynolds, Lord Nicholls explained, “Freedom of expression will shortly be but-
tressed by statutory requirements. Under...the Human Rights Act 1998,
expected to come into force in October 2000, the court is required, in relevant
cases, to have particular regard to the importance of the right to freedom of
expression. The common law is to be developed and applied in a manner
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consistent with article 10 [of the ECHR], and the court must take into account
relevant decisions of the [ECtHR].” With a view to this “new legal landscape,”
as Lord Steyn put it, Lord Nicholls established ten non-exhaustive criteria to
balance freedom of expression with the right to respect for one’s reputation,
including the extent to which the subject matter is a matter of public concern
and the steps taken by the publisher to verify the information.*

Although Reynolds was still a far cry from the robust free speech protection
afforded by the U.S. Supreme Court in New York Times Co. v. Sullivan,” it sig-
nificantly expanded the qualified privilege defense for the media against defa-
mation claims,*® thus expanding the media’s freedom of expression protection.””
The internalization of ECtHR norms thus did occur both indirectly, through
legislative changes, namely the adoption of the Human Rights Act 1998, and
directly, through a national court adjusting its decisions. Although section 4 of
the 2013 Defamation Act subsequently codified the qualified privilege defense
and abolished the “Reynolds defense,” Reynolds will remain influential on the
interpretation of section 4.7

An example of stronger protection for rights conflicting with freedom of
expression relates to the right to privacy. Before the enactment of the Human
Rights Act 1998, English law lacked an express privacy tort. However, since
1998, English courts have significantly expanded the equitable claim for “breach
of confidence” to accommodate the ECHR Article 8 right to respect for privacy,
thus restricting the media’s right to report on the private lives of celebrities.”
Similarly, the ECtHR’s von Hannover (no. 1) decision on privacy protection of
public figures induced German courts to abandon the concept of a “public fig-
ure par excellence.” Just as with the Reynolds defense, the internalization of
ECtHR norms took place through national courts adjusting their decisions.

But the court’s persuasive authority goes beyond the ECHR’s contracting
states. Domestic supreme courts and international adjudicators are in a con-
stant judicial dialogue when interpreting the provisions of the constitutions or
human rights treaty they supervise. This dialogue includes informal personal
interchanges, institutionalized discourses, and references in judicial decisions.
Informal personal interchanges may take place in the academic sphere, for
example, within the framework of conferences and guest lectureships, such as
the Global Constitutionalism Seminar at Yale Law School. “Institutionalized
discourses” involve public forums expressly dedicated to the exchange on con-
stitutional and human rights-related matters. For example, the Council of
Europe’s Venice Commission, which mainly consists of judges and academics,
advises Council of Europe member states on democracy, human rights, and the
rule of law.** An example of intercontinental judicial dialogue was the June 2016
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workshop involving the ECtHR and the African Court on Human and Peoples’
Rights (ACtHPR).!

Such judicial dialogue eventually manifests itself in references in judicial
decisions. For example, the Inter-American Court of Human Rights (IACtHR),
when deciding on privacy issues or on conflicts between freedom of the media
and religious freedom, regularly refers to the Strasbourg Court.®* In turn, the
Inter-American Court’s approach to freedom of access to information seems to
serve as a role model for the increasingly generous ECtHR case law on freedom
of information.®® The ACtHPR frequently refers to the ECtHR® and also to the
IACtHR.%

Finally, domestic supreme courts or constitutional courts also frequently
refer to each other, including to the U.S. Supreme Court.®® However, these refer-
ences are not necessarily mutual, and often are one-sided. More recently estab-
lished courts are more likely to refer to seasoned courts than vice versa. The
reason for this is arguably that more traditional courts are often located in more
maturely developed democracies, that they naturally possess a larger body of
case law, and that they operate with more refined legal doctrines.®” This would
explain, for example, the early German Federal Constitutional Court references
to the U.S. Supreme Court, the ACtHPR references to the IACtHR, and refer-
ences by both the African Court and the Inter-American Court of Human
Rights to the European Court.

Most significant, however, has been the introduction of human rights into
the legal order of the European Union and its predecessors by the European
Court of Justice (now known as the Court of Justice of the European Union, or
the “Luxembourg Court”). When introducing human rights protection into the
system of European economic integration, the Luxembourg Court has regularly
referred to the ECHR and the case law of the ECtHR.®® Long before the EU
Charter of Fundamental Rights entered into force in 2007, the court developed
case law on, for example, freedom of expression,* freedom of assembly,” free-
dom of the press,” freedom of broadcasting,’”> and media pluralism” by refer-
ence to ECHR Article 10 and/or the case law of the ECtHR. Regrettably, the
Luxembourg Court’s human rights jurisprudence has never reached the ana-
lytical depths of the Strasbourg Court’s.”

NORM “ANTIPRENEURS”

According to Alan Bloomfield, emerging norms may struggle to establish them-
selves due to the contestation, conflicts, or competition of “antipreneurs.”” This
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phenomenon applies no less to the ECtHR than to the “classical” norm entre-
preneurs as envisaged by Finnemore and Sikkink, albeit under different cir-
cumstances. The main antipreneurs against norms generated by the ECtHR are
the convention states themselves. This seems to confirm the realist school of
thought, according to which states’ material interests or “hard power” will
determine whether norms emerge, are consolidated, and are internalized. How-
ever, one has to be careful to avoid an overly simplified dichotomy along the
lines of “ECtHR versus convention states.” Instead, it is suggested that one
should distinguish more carefully between an “internal contestation” and an
“external contestation.”

An internal contestation is to be understood as a contestation, conflict, or
competition within the system itself. Within the system of the norm entrepre-
neurship of the ECtHR, an internal contestation takes place, first, within the
court proceedings. The convention states are the respondents to applications
from people, organizations, or groups claiming to be the victim of a human
rights violation. Within this system, the states inevitably struggle for the main-
tenance of the status quo, a finding of a nonviolation of human rights. But this
does not mean that the states contest norm entrepreneurship of the ECtHR as
such. On the contrary, in scenarios such as von Hannover (no. 1), in which two
conflicting human rights are at stake, the convention state even argues for the
adoption of a norm in favor of the human right the convention state sees itself
defending (in the von Hannover case, freedom of expression). If the Strasbourg
Court decides against the state—that is, if it finds a human rights violation—the
convention state has the right to ask for a referral to the Grand Chamber, just as
the applicant would have if the court had found a nonviolation (ECHR Article
43). This contestation of the ECtHR’s norm entrepreneurship takes place within
the system provided by the ECHR itself and thus should not give rise to any
concerns.

Furthermore, even criticism following a final ECtHR decision should be
regarded as internal contestation, if it remains within the boundaries of a rea-
sonable public or academic debate. For example, the von Hannover (no. 1) deci-
sion and the subsequent abolition of the “public figure par excellence” in Ger-
man legal doctrine have, to put it mildly, not been universally welcomed in
German media law scholarship.”® However, the obligation of Germany to
implement the court’s decision has never been called into question. And even
the announcement by domestic supreme courts of “red lines,” or core aspects
of domestic public policy that have to be considered when implementing
ECtHR decisions,”” can be regarded as a judicial dialogue that operates within
the system provided by the convention.
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In contrast to an internal contestation, an external contestation of the
ECtHR’s norm entrepreneurship puts the system as such into question. Clearly,
such an external contestation has not yet taken place with regard to a norm
related to freedom of expression, but it would not be inconceivable, either.
Moreover, the external contestation of other norms may have a devastating
effect on the cascade and internalization of freedom of expression-related
norms as well, which is why a few non-exhaustive examples for external contes-
tations shall be identified here.

An external contestation would be the refusal of a convention state to
implement a decision of the ECtHR. For example, the execution of ECtHR judg-
ments by states has reached an all-time low in recent decisions by the Russian
Constitutional Court to refuse to implement ECtHR judgments found to be in
violation of the Russian constitution.”® Another external contestation consists
of the announcement of measures that would openly contradict the convention.
An example would be President Erdogan’s vow to reinstate the death penalty in
Turkey,” which would be incompatible with the convention.* The ultimate
external contestation is the threat to withdraw from the convention altogether.
Unfortunately, the United Kingdom itself, which ranks among its ancestry
some of the greatest champions of liberty, frequently flirts with this option.*
Calls for withdrawal from the ECHR have been particularly vocal since the
Strasbourg Court declared the blanket ban on British prisoners’ right to vote
contrary to the ECHR,*? and following the court’s prohibition on deporting sus-
pected terrorists to countries where they would face human rights violations.®

These examples should not conceal the fact that convention states have
largely been compliant with the court’s decisions, although the Strasbourg
Court’s formal enforcement mechanisms—apart from expulsion from the
Council of Europe—are limited.** However, the influence of the convention will
ultimately depend on the convincing force of the ECtHR’s judgments, the polit-
ical will within the convention states to implement them, and the extent to
which the system of mutual respect and peer pressure makes convention states
abide by the rules.

OUTLOOK

The Strasbourg Court’s “mission” as norm entrepreneur for freedom of expres-
sion is far from being accomplished, and it is unlikely that it ever will be. The
Internet, in particular, has brought up new questions for which the court still
has to develop principled answers. The following two questions are certainly
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among those in which the ECtHR’s norm entrepreneurship will be much in
demand.

As has been demonstrated, the ECtHR grants privileged protection to the
journalistic media. This raises the question as to what the “media” actually is.
To what extent does this concept also encompass publishers who have not
undertaken journalistic education and who are not affiliated to a news organi-
zation, such as bloggers? The Strasbourg Court has never provided a succinct
definition of its notion of media. However, the court’s more recent case law sug-
gests a functional, rather than formal, understanding of media. The freedoms
and privileges of the media do not apply only to professional journalists, as is
suggested by the court’s earlier case law and by Council of Europe documents.®
Rather, the court’s more recent decisions, including the judgment in Magyar
Helsinki Bizottsdg v. Hungary, mentioned previously, indicate that the court
extends the media’s privileges, and also its enhanced duties and responsibilities,
to anyone who regularly contributes to matters of public concern and abides by
certain standards of conduct, such as nongovernmental organizations and
other “social watchdogs.”® However, a clarification of the court’s principles in
this regard, particularly with a view to the requirements that have to be fulfilled
in order to qualify as a public or social watchdog, would be desirable.

Another challenge to the court’s norm entrepreneurship concerns the lia-
bility of Internet intermediaries. Articles 12-15 of the EU’s e-commerce direc-
tive provide certain immunities for Internet intermediaries—access providers
and host providers—that merely disseminate third-party information. How-
ever, since the EU is not a member to the ECHR,* the Strasbourg Court may
not scrutinize the correct interpretation of the e-commerce directive, but it may
give a ruling on whether the outcome of a domestic court’s application of those
provisions was reconcilable with ECHR Article 10.

In Delfi v. Estonia, for instance, the court decided that a news portal may be
held liable for readers’ insulting contributions to its comments section. The
court identified the following aspects as relevant for its analysis: the context of
the comments, the liability of the actual authors of the comments, the measures
applied by the applicant company to prevent or remove defamatory comments,
and the consequences of the domestic proceedings for the applicant company.*®
Yet the Joint Concurring Opinion to Delfi remarked that the court “should have
stated more clearly the underlying principles leading it to find no violation of
[ECHR] Article 10,” having left “the relevant principles to be developed more
clearly in subsequent case law.”® This is certainly true for the liability not only
of news portals but also of online social media platforms in which people com-
ment on topics that have not been brought up by the service provider (such as
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Facebook, Twitter, and so forth).”” Whichever path the Strasbourg Court takes,

norm antipreneurship complaining about either “collateral censorship

”or the

lack of protection of personality rights online will be unavoidable.
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