Universiteit

4 Leiden
The Netherlands

Adjudicating attacks targeting culture: revisiting the approach under

state responsibility and individual criminal responsibility
Abtahi, H.

Citation

Abtahi, H. (2021, May 27). Adjudicating attacks targeting culture: revisiting the approach
under state responsibility and individual criminal responsibility. Retrieved from
https://hdl.handle.net/1887/3166492

Version: Publisher's Version

Licence agreement concerning inclusion of doctoral thesis in the
Institutional Repository of the University of Leiden

Downloaded from: https://hdl.handle.net/1887/3166492

License:

Note: To cite this publication please use the final published version (if applicable).


https://hdl.handle.net/1887/license:5
https://hdl.handle.net/1887/license:5
https://hdl.handle.net/1887/3166492

Cover Page

The handle http://hdl.handle.net/1887/3166492 holds various files of this Leiden
University dissertation.

Author: Abtahi, H.

Title: Adjudicating attacks targeting culture: revisiting the approach under state
responsibility and individual criminal responsibility

Issue date: 2021-05-27


https://openaccess.leidenuniv.nl/handle/1887/1
http://hdl.handle.net/1887/3166492
https://openaccess.leidenuniv.nl/handle/1887/1�

PART I1: INDIVIDUAL CRIMINAL
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INTRODUCTION: ATTACKS TARGETING CULTURE
— A TRIPARTITE CRIME MATTER?

Analysing the past and current reality of protecting culture in what the ICC Statute has
referred to as the most serious crimes concerning the international community as a
whole — namely war crimes, CaH and genocide — requires a common understanding of
the word culture.’®” This has proven unusually difficult from a legal perspective;
whereas normally terms are defined in statutes and similar legal instruments, whether
national, regional or international — there is no single universally accepted definition of
culture.>*® Undoubtedly, this is because the notion of culture is inherently personal —
personal to individuals and to groups and societies. It can truly be said that this is “a

word that means all things to all men”.>*

Having reviewed the ongoing century-long anthropological debates on the scope of
culture and having analysed the diverging and unclear use of cultural property and
cultural heritage in international legal instruments and among scholars, the general
introduction proposed an interpretation of culture that is workable for legal analyses.
This interpretation recognises that cultural heritage possesses both intangible and
tangible components, with the latter being identified as cultural property. Rather than
choosing between these concepts, this study has opted for considering them together or
separately, as applicable. The tangible-centred approach is useful because it enables
ICR-based jurisdictions to focus on the tangible elements of culture. On the other hand,
by addressing culture’s intangible elements, the heritage-centred approach enables the
legacy-oriented or anthropo-centred understanding of culture.

All State responsibility mechanisms have addressed attacks that target culture under
both their heritage-centred and tangible-centred approaches (Part I). So have the ICR-
based jurisdictions. However, while they have recognised damage to and destruction of
culture’s tangible as war crimes (Chapter 1) or as CaH persecution (Chapter 2), they
have been more vague regarding the heritage-centred means of attacking culture.
Particularly in the case of the crime of genocide (Chapter 3), this vagueness can be
explained for two reasons. First, as thoroughly demonstrated in the general
introduction, both treaty-makers and ICR-based jurisdictions use interchangeably the
expressions cultural property and cultural heritage when addressing attacks directed at
culture. This in turn has led to a century-long misunderstanding that ICL may only
address the tangible-centred means of attacks targeting culture even when treaty
provisions, such as article II(e) of the Genocide Convention point, both literary and
logically, to the contrary. On the other hand, this has led IHL and ICL, even in instances
when the former forms part of the latter, to adopt an assertive stance on damage to and
destruction of culture’s tangible. While this development is welcomed, IHL and ICL
have both remained cautious, at best, when addressing the heritage-centred attacks that
target culture.

397 This is of utmost importance because, as the only multilateral treaty-founded ICR-based
jurisdiction, the ICC draws its legitimacy from widespread negotiations among States and civil society.
398 See Prott, “Problems of Private International Law for the Protection of the Cultural Heritage” (n 48)
p 224.

399 “Culture” (n 17) p 151.
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An exegetic approach to ICL’s treaty-making process and judicial practice shows a far
more nuanced stance with respect to acknowledging the heritage-centred aspect of
attacks targeting culture. In effect, mass atrocity crimes, specifically CaH and genocide,
always perturb the transmission of culture. Consequently, while those crimes’ heritage-
centred means have rarely been formally recognised, they have, in reality, often
constituted a major component of the thought process of international legislators and
adjudicators.

This Part will show that both international legal instruments and ICR-based
jurisdictions have addressed attacks targeting culture, whether heritage-centred or
tangible-centred. By following the chronology of the recognition and application of the
traditional tripartite ICL crimes, ie war crimes (Chapter 1), CaH (Chapter 2) and
genocide (Chapter 3), this Part will shed light on ICL’s missed opportunities,
misunderstandings and innovations that display its full potential to address attacks that
target culture.
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CHAPTER 1: WAR CRIMES

I. Introduction: crimes concerned with
culture’s tangible only?

Armed conflicts and destruction are intrinsically intertwined. While the former always
encompass the damaging of private or public property, at least collaterally, many
belligerents have sought psychological advantage by directly attacking the enemy's
tangible culture in the absence of military necessity.*®® War has thus always been the
principal threat to culture’s tangible and intangible.*"!

As will be seen, IHL-ICL instruments have adopted a tangible-centred approach, which
considers culture’s tangible, whether movable or immovable, secular or religious, and
even anthropical and natural. This is done by focusing on culture’s tangible either as
such or by virtue of it being civilian property (II). Chronologically, it was IHL that first
developed legal norms to protect the components of what would later be referred to as
cultural property (general introduction). The post-Second World War advent of ICR-
based jurisdictions incorporated into their statutes earlier IHL both as such and with
modifications, thereby fusing IHL and ICL together. Unlike CaH and genocide (Part II,
Chapters 2-3) this body of law contains a set of detailed conventions comprised mainly
of The Hague and the Geneva Law as well as numerous ICR-based statutes, each of
which deals at length and in details with elements of war crimes and their criminal
proceedings. This detailed — if not often pristine — corpus sets a working framework for
international adjudicators. But this corpus has also a serious drawback. Accordingly,
the treaty-law formalism attached to it (signature, ratification, entry into force, etc)
reduces the international adjudicators’ much needed margin of manoeuvre in terms of
innovation.

Notwithstanding the above, the practice of ICR-based jurisdictions shows an increased
trend to link the tangible-centre approach to a heritage-centred one (III). Among the
said jurisdictions, it is the ICTY that has, to date, focused mostly on attacks targeting
culture. However, due to the nature of the former Yugoslavia’s conflict, most ICTY
cases focused on the destruction of culture’s tangible, mainly in the form of local
institutions dedicated to religion — and occasionally local secular(ised) objects.
However, the ICTY, and in one case the ICC, have addressed more complex situations
whereby IHL-ICL intersected with the so-called peacetime instruments (ie the 1972
World Heritage Convention) that formally grant sites the status of cultural
property/cultural heritage. This trend has thus taken IHL-ICL from a strictly tangible-
centred approach, in terms of the typology of damage, to a heritage-centred one, in
terms of the consequences of those damages. The analysis of the two ICTY and ICC
cases most representative of this dual approach, Dubrovnik and Timbuktu, will
demonstrate how the intersection between IHL-ICL and peacetime instruments
supports, almost organically, the ICR-based jurisdictions’ dual tangible-centred and
heritage-centred approach.

400 Abtahi, “The Protection of Cultural Property in Times of Armed Conflict” (n 1) p 1.
401 Mainetti (n 15).
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II. The tangible-centred approach: IHL
and ICL instruments

A. Introduction

This Section will proceed with a comparative analysis of IHL-ICL instruments over
their more than one hundred year-long development process. Due to the vast scope of
this study, this Section will not consist of a thorough legal analysis of each relevant
provision of the said instruments nor of a systematic analysis of ICR-based
jurisdictions’ practice, for example on the distinction and overlap between international
and non-international armed conflicts. Legal literature abounds in this and any similar
attempts by this study would produce a set of paraphrases, at best, of an excellent output
that is already available.**? Instead, through an evaluative narrative, this Section will
demonstrate that two main trends characterise IHL-ICL instruments’ protection
afforded to culture’s tangible. One is direct, by explicit reference to cultural property
(A), the other is indirect, by assimilating culture’s tangible to civilian objects (B).
Accordingly, it will be argued that both trends are tangible-centred, since their typology
of damage focuses on culture’s tangible. Similarly, and as detailed at length in the
general introduction and Chapter 1, IHL-ICL instruments following the 1874 Brussels
Declaration path have, additionally, provided for instances where culture’s tangible is
a legal person. These instruments’ approach may also be tangible-centred as regards the
victims of their breaches. As with Part I, the aforementioned methodology proposes
multiple entry-points for use by international adjudicators when approaching the
targeting of culture as war crimes. Accordingly, this Section will not engage in a
detailed assessment of the more technical details of IHL-ICL instruments and their
interpretation and application by ICR-based jurisdictions. Evidently, where relevant,
reference will be made to the said practice, but only when it points to the
(mis)understandings of the concepts of culture in adjudicatory settings.

B. Direct protection: cultural property as
such

IHL and ICR instruments contain fairly comprehensive provisions on the direct
protection of culture’s tangible.**®> As seen in the general introduction, this is done by

402 For a detailed analysis of IHL-ICL instruments, see eg Dérmann, Doswald-Beck and Kolb (n 54);
Mettraux, International Crimes: Law and the Practice. Genocide, vol 1 (n 15); O’Keefe, the Protection
of Cultural Property in Armed Conflict (n 52); Pictet Jean (ed), The Geneva Conventions of 12 August
1949: Commentary IV Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (International Committee of the Red Cross 1958) <https://ihl-
databases.icrc.org/applic/ihl/ih]l.nsf/vwTreaties1949.xsp>; and Sandoz et al, Commentary of 1987 (n
54).

403 The Charter of the International Military Tribunal: Agreement for the Prosecution and Punishment
of the Major War Criminals of the European Axis (adopted 8 August 1945) (IMT Charter) <https://ihl-
databases.icrc.org/ihl/INTRO/350?OpenDocument> accessed 14 April 2019, the ICTR Statute (n 55)
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referring to either some of culture’s tangible (1) or cultural property as such (2).

1. THL-ICL instruments listing
culture’s tangible

The Hague and Geneva Law, which have in part become customary international
law,*** as incorporated and expanded upon by the statutes of ICR-based jurisdictions,
have addressed anthropical (a) and, to a much lesser extent, natural (b) components.

a. Culture’s anthropical components

As seen (general introduction), The Hague Law prohibits damaging elements of
culture’s tangible, whether secular or religious. This prohibition is reinforced, inter alia,
by the requirement for those components to be marked with visible signs when they are
not being used for military purposes, or by listing them alongside buildings dedicated
to charity, hospitals and places where sick and wounded are collected.**® In terms of
result requirements, some instruments require taking preventive measures so as “to
spare as far as possible” culture’s tangible, whereas others prohibit actual “seizure,

destruction or willful damage”.4%

As seen in the general introduction, the ICTY Statute article 3(d) and the ICC Statute
article 8(2)(b)(ix) and (e)(iv) — as imported verbatim by the SPSC regulation 6,
enumerate culture’s tangibles, whether secular or religious, movable or immovable, as
the case may be. The ICTY Statute article 3(d) prohibits the “seizure of, destruction or
willful damage done to” culture’s tangible, whether inanimate or as a legal persons.*’’
Many ICTY indictments have charged the accused with damage to the former (both
secular and religious), although not to the latter.**® The ICTY has also established that
article 3 reflects customary international law and is applicable in international and non-

and the SCSL Statute (n 101) do not mention culture’s tangible. On the efficiency of IHL-ICL
instruments protecting culture’s tangible, see Van der Auwera (n 58).

404 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, (ICJ) Advisory Opinion
(8 July 1996) ICJ Rep 1996, p 226, paras 81-82, as regards the Hague Regulations.

405 See also 1907 Hague Regulations IV (n 50) regulation 56, prescribing legal proceedings in cases of
its breach. See also the 1899 Hague Regulations II (n 50) art 27 and the 1907 Hague Regulations IX (n
50) art 5. The 1935 Roerich Pact (n 52) should also be noted.

406 For the former, see 1899 Hague Regulations II (n 50) art 27, 1907 Hague Regulations IX (n 50) art
5, and 1935 Roerich Pact (n 52). For the latter, see 1907 Hague Regulations IV (n 50) art 56.

YWTICTY Statute (n 52).

408 For “widespread and systematic damage to and destruction of sacred sites”, see Prosecutor v KaradZié
& Mladi¢, (ICTY) Initial Indictment (24 July 1995) Case No IT-95-5, Count 6. For “destruction or wilful
damage done to institutions dedicated to religion”, see Prosecutor v Brdanin, (ICTY) First Amended
Indictment (14 March 1999) Case No 1T-99-36, Count 12; Prosecutor v Naletili¢, (ICTY) Indictment
(21 December 1998) Case No 1T-98-34-1, Count 22; Prosecutor v Marti¢, (ICTY) Amended Indictment
(18 December 2002) Case No IT-95-11, Count 13. For “destruction or wilful damage of institutions
dedicated to religion or education”, see Prosecutor v Kordi¢ & Cerkez, (ICTY) First Amended
Indictment (10 November 1995) Case No 1T-95-14/2, Counts 43 and 44; Prosecutor v Blaski¢, (ICTY)
Second Amended Indictment (25 April 1997) Case No 1T-95-14-T, Count 14; Prosecutor v Ljubicic,
(ICTY) Corrected Amended Indictment (2 August 2002) Case No IT-00-41, Count 12.
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international armed conflicts.**’

Regarding the elements of the crime, unsurprisingly there must be a nexus between the
alleged crimes and the armed conflict.*!® The provision’s wording also suggests a result
requirement. The Strugar Trial Chamber held that article 3(d) “explicitly criminalises
only those acts which result in damage to, or destruction of, such property”.*!!
Therefore, the Chamber considered that actual damage or destruction is an element of
the crime, in contrast to the ICC Elements of Crimes (see further below). In 2000, the
Blaski¢ Trial Chamber held that the intentional damage must have been inflicted on
those religious or educational institutions that (i) could “clearly be identified” as such;
(i1) were not used for military purposes during the acts and (iii) were not “in the
immediate vicinity of military objectives”.*!? The ensuing jurisprudence, however,
departed from Blaski¢. The Naletili¢ & Martinovié¢ and Strugar trial chambers required
(1) both an intent and a result requirements and (ii) the non-use of culture’s tangible for
military purposes at the time of the commission.*® The third requirement remained
unclear. While Naletili¢ & Martinovic¢ required the institution to be simply “dedicated
to religion”, thereby adopting a literal reading of article 3(d), Strugar required that it
constitute “the cultural or spiritual heritage of peoples”, thereby replicating the wording
of the 1977 Additional Protocols.**

The ICTY has, however, held that elements enumerated in article 3(d) are not always
constitutive of cultural property. The Kordi¢ Appeals Chamber reproduced verbatim
the ICRC Commentary of 1987 that, in AP 1 1977 article 53:

cultural or spiritual heritage [...] covers objects whose value transcends geographical
boundaries, and which are unique in character and are intimately associated with the
history and culture of a people.*!3

Although the phrase “transcends geographical boundaries” is unclear, it may suggest
that culture’s tangible are considered not in isolation, but as part of a diptych/triptych.
If so, as held by the Appeals Chamber, the Trial Chamber erred in considering that
“*educational institutions are undoubtedly immovable property of great importance to

409 For an overview of ICTY jurisprudence on cultural heritage, see Serge Brammertz, Kevin C. Hughes,
Alison Kip and William B. Tomljanovich, “Attacks against Cultural Heritage as a Weapon of War:
Prosecutions at the ICTY” (2016) 14(5) Journal of International Criminal Justice; See Tadi¢ Jurisdiction
Decision (n 88) paras 98 and 127; Prosecutor v Strugar, (ICTY) Judgment (31 January 2005) Case No
IT-01-42-T, para 230.

410 Bven not necessarily “causal to the commission of the crime”, the existence of an armed conflict must,
at a minimum, have played a substantial part in the perpetrator’s ability to commit it, his decision to
commit it, the manner in which it was committed or the purpose for which it was committed”. See
Prosecutor v Kunarac et al “Foca”, (ICTY) Appeal Judgment (12 June 2002) Case No 1T-96-23&23/1-
A, para 58. See also Prosecutor v Tadi¢, (ICTY) Judgment (14 July 1997) Case No 1T-94-1-T, para 573,
holding that the crimes need not be “part of a policy or of a practice officially endorsed or tolerated” by
the belligerents; and Tadi¢ Jurisdiction Decision (n 88) para 89, holding that art 3 “is a general clause
covering” all IHL violations not falling under arts 2 and 4-5.

411 Strugar Trial Judgment (n 409) para 308.

412 prosecutor v Blaskié, (ICTY) Judgment (3 March 2000) Case No IT-95-14-T, para 185.

413 Prosecutor v Naletili¢ & Martinovié, (ICTY) Judgment (31 March 2003) Case No IT-98-31-T, paras
604-605; Strugar Trial Judgment (n 409) para 310.

414 Naletili¢c & Martinovi¢ Trial Judgment (n 413) paras 604-605; Strugar Trial Judgment (n 409) para
310.

415 Prosecutor v Kordi¢ & Cerkez, (ICTY) Appeal Judgment (17 December 2004) Case No IT-95-14/2-
A, para 91.
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the cultural heritage of peoples’”.#! The Chamber thus adopted a formalistic stance on
the question of cultural property, even though it did not clarify the “heritage” and
“objects” relationship. The Commentary of 1987 addresses this ambiguity as follows:

the adjective “cultural” applies to historic monuments and works of art, while the adjective
“spiritual” applies to places of worship. However, this should not stop a temple from being
attributed with a cultural value, or a historic monument or work of art from having a
spiritual value. The discussions in the Diplomatic Conference confirmed this.*!”

As seen in the general introduction, the anthropological and linguistic
(mis)understanding of the concept of culture naturally impacts on its legal
understanding by both international legislators (Diplomatic Conference) and
adjudicators (ICTY). Thus, the Chamber considered that, to the extent that they are not
protected as cultural property, buildings dedicated to religion, education, art, science or
charitable purposes enjoy no special protected status, although they generally enjoy
protection as civilian objects.*!® What the Chamber failed to note is the commentary’s
explanation that given the “subjectivity” of these expressions, where in doubt,
“reference should be made in the first place to the value or veneration ascribed to the
object by the people whose heritage it is”,*!° somehow echoing the 1972 World
Heritage Convention’s position that the non-inclusion of a property in its lists does not
mean that it does not have an outstanding universal value.

The ICC statute article 8(2)(b)(ix) and (e)(iv) (“War crime of attacking protected
objects”) provides for “other serious violations of the laws and customs applicable to”
international and non-international armed conflicts, respectively. The corresponding
ICC Elements of Crimes require, in addition to the armed conflict nexus and the
perpetrator’s awareness of factual circumstances surrounding the armed conflict, that
(1) the components in question not be military objectives; and that (ii) the perpetrator
who directed the attack must have “intended [those components] to be the object of the
attack”, thereby excluding the ICTY result requirement.*”* In A/ Mahdi, the Trial
Chamber held that article 8(2)(b)(ix) and (e)(iv) governs “the directing of attacks
against special kinds of civilian objects, reflecting the particular importance of
international cultural heritage”.**! Schabas has disputed this by explaining that as there
was no armed conflict nexus at the time of the commission of the acts, the act of
destruction of the mausoleums did not constitute an attack under war crimes.*??
Notwithstanding this proposition, the Pre-Trial Chamber confirmed in A/ Hassan that
there was a reasonable basis to believe that the demolition of mausoleums with pick,
axes, hammers and iron bars met all of the ICC article 8(2)(e)(iv)’s elements of crime,
including those religious and historical buildings not being military objectives, and that
the perpetrators meant to target and cause their demolition.*?’

416 Kordi¢ & Cerkez Appeal Judgment (n 415) para 92.

417 Sandoz et al, Commentary of 1987 (n 54) para 2065.

418 Kordi¢ & Cerkez Appeal Judgment (n 415) para 92. See also Cassese, Gaeta and Jones (n 108) p 410.
419 Sandoz et al, Commentary of 1987 (n 54) para 2065.

420 The necessary intent is “wilfully” directing attacks, ie both direct and indirect intent as well as
recklessness. See Dormann, Doswald-Beck and Kolb (n 54) pp 146-147 and 215.

21 Al Mahdi, Trial Judgment (n 49), para 17.

422 Schabas William A, “Al Mahdi Has Been Convicted of a Crime He Did Not Commit” (2017) 49(1)
Case Western Reserve Journal of International Law.

423 Prosecutor v Al Hassan, (ICC) Rectificatif a la Décision relative a la confirmation des charges
portées contre Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud (13 November 2015) ICC-
01/12-01/18-461-Corr-Red 13-11-2019, paras 529-531 and 976-987.
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b. Towards culture’s natural
components?

As seen in the general introduction, many international instruments, other than IHL-
ICL, list not only culture’s anthropical components, but also the natural environment in
isolation or in combination with anthropical structures as part of humanity’s heritage.
IHL-ICL instruments do not do so. However, one IHL and one ICL instruments address
the natural environment. The 1977 Additional Protocol I article 55 (“Protection of the
natural environment”) provides that:

1. Care shall be taken in warfare to protect the natural environment against widespread,
long-term and severe damage. This protection includes a prohibition of the use of methods
or means of warfare which are intended or may be expected to cause such damage to the
natural environment and thereby to prejudice the health or survival of the population.

[”.]424

While protective of the natural environment, this provision requires a very high
threshold, made of three cumulative elements (widespread, long-term and severe
damage) for that breach to occur. Furthermore, it links the protection to that of natural
persons. The ICRC Commentary of 1987 further confirms this anthropo-centred stance
by explaining that while article 35 (“Basic rules”) concerns the methods of warfare,
article 55 focuses on the population’s survival.*? It further explains that the omission
of “civilian” after “population” was deliberate in order to prevent environmental
damage that may be long-lasting and would concern all the population without
distinction**® The said commentary furthers this anthropo-centred approach by
understanding the natural environment:

in the widest sense to cover the biological environment in which a population is living. It
does not consist merely of the objects indispensable to survival mentioned in [article 54 of
the 1977 Additional Protocol I] — foodstuffs, agricultural areas, drinking water, livestock
— but also includes forests and other vegetation mentioned in the Convention of 10 October
1980 on Prohibitions or Restrictions on the Use of Certain Conventional Weapons, as well
as fauna, flora and other biological or climatic elements.*?’

Thus, notwithstanding this link to humans, the commentary considers the natural

424 1977 Additional Protocol I (n 59), art 55. Para 2 prohibits “Attacks against the natural environment
by way of reprisals”.

425 Sandoz et al, Commentary of 1987 (n 54) para 2133. For the meaning of “widespread, long-term and
severe damage”, see ILC, “Report of the International Law Commission on the Work of its Forty-Third
Session” (1991) Supp No 10 (A/46/10), p 106. See also Paul Fauteux, “The Use of the Environment as
an Instrument of War in Occupied Kuwait” in Schiefer Bruno (ed), Verifying Obligations Respecting
Arms Control and Environment: A Post-Gulf War Assessment (Canadian Department of External
Affairs: 1992).

426 “Health” concerns measures that jeopardise both the survival of the population and congenital
defects, degenerations or else deformities. See Sandoz et al, Commentary of 1987 (n 54) paras 2134-
2135.

427 Sandoz et al, Commentary of 1987 (n 54) para 2126. According to the 1991 ILC Report (n 425) p
106, the natural environment covers “the environment of the human race and where the human race
develops, as well as areas the preservation of which is of fundamental importance in protecting the
environment. These words therefore cover the seas, the atmosphere, climate, forests and other plant
cover, fauna, flora and other biological elements”.
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environment with a very significant width and depth, in terms of its components. This
is partly reminiscent of the IACtHR practice which considered the natural environment
as a whole, in symbiosis with humans (Part I, Chapter 2). It is also useful to read this
provision together with the Convention on the Prohibition of Military or any Hostile
Use of Environmental Modification Techniques (also known as ENMOD).*?8

Among ICL instruments, the ICC Statute article 8(2)(b)(iv) considers as war crime:

Intentionally launching an attack in the knowledge that such attack will cause [...]
widespread, long-term and severe damage to the natural environment which would be
clearly excessive in relation to the concrete and direct overall military advantage
anticipated.*?

This provision does not include any result requirement.**° Otherwise, comments similar
to those concerning the 1977 Additional Protocol I apply here, as the current provision
is derived from them.

2. THL-ICL instruments naming
cultural property

Two IHL instruments name cultural property as such (a) and two IHL-ICL instruments
name cultural property by reference to the 1954 Hague Convention (b).

a. Direct reference: the 1954 Hague
Convention and the 1954 Hague
Convention 1999 Protocol

As seen in the general introduction, both the 1954 Hague Convention and the 1977
Additional Protocols seek to protect cultural property’s secular and religious
components. The 1954 Hague Convention and the 1954 Hague Convention 1999
Protocol provide for general, special and enhanced protections of cultural property.
Under the general protection, all cultural property must be protected, safeguarded and
respected.**! This means that cultural property should not be used for any purposes
which would expose it to destruction or damage during armed conflict, including
reprisals, subject to imperative military necessity.**? But the 1954 Hague Convention
is not only concerned with the destruction of cultural property. Article 4(3) prohibits
“any form of thefi, pillage or misappropriation of, and any acts of vandalism directed
against cultural property” as well as “requisitioning movable cultural property” located
in another party to the instrument.** It is unclear whether so many words were used as

428 Convention on the Prohibition of Military or any Hostile Use of Environmental Modification
Techniques, (adopted 10 December 1976, entered into force 05 October 1976), <https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentld=2 AC88FF62DB2CDD6C12563CD002D6
EC1&action=openDocument> accessed 14 April 2019. As of April 2019, 78 States were parties to
ENMOD.

9 ICC Statute (n 54).

430 Dgrmann, Doswald-Beck and Kolb (n 54) p 162.

4311954 Hague Convention (n 56) arts 2-3.

432 1954 Hague Convention (n 56) art 4.

4331954 Hague Convention (n 56) arts 4(3) and 14(1).
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a matter of style or nuance. As will be seen in the next subsection, international
adjudications have not clarified this terminology. Under the special protection regime,
States may request that refuges sheltering movable cultural property and/or “centres
containing monuments and other immovable property of great importance” be placed
in the International Register of Cultural Property under Special Protection
(“International Register).*** But placing cultural property on this list may be hindered
by treaty-law formalities. Under the Khmer Rouge and the ensuing civil war, cultural
property was both targeted and subjected to international trafficking in illicit art.**
Having requested assistance from the 1954 Hague Convention States Parties, Cambodia
failed to place several monuments on the International Register, as States did not
consider the “State authorities” making the request in 1972 to represent Cambodia.**®

Moving to the 1954 Hague Convention 1999 Protocol, its enhanced protection regime
safeguards (i) “cultural heritage of the greatest importance to humanity”; (ii) that is
already protected by domestic measures; and (iii) not used for military purposes, as
confirmed by the controlling party.**’ Property on the accompanying List of Cultural
Property under Enhanced Protection loses its protection only if one of the three criteria
is no longer met or if it has, through its use, become a military objective.**

b. Indirect reference: the 1977
Additional Protocols and the ECCC
Law

As seen in the general introduction, both the 1977 Additional Protocols and the ECCC
use the terms “cultural property” by reference to the 1954 Hague Convention. The
former prohibit “acts of hostility” and reprisals against culture’s secular and religious
tangible and their use for military purposes, thereby excluding a result requirement.**
Importantly, and as testimony to the importance of cultural property, under article 85
(“Repression of breaches of this Protocol”), a violation of article 53 may amounts to a
grave breach and thus, a war crime.**® As for the ECCC Law, it establishes jurisdiction,

4341954 Hague Convention (n 56) art 8(1)(a), requires that the shelter/centre be “at an adequate
distance” from major industrial centres or military objectives and not be used for military purposes,
subject, however, to two exceptions. Under art 8(2), the refuge for movable cultural property may
benefit from special protection regardless of its location if its construction will prevent it from bomb
damage “in all probability”. Under art 8(5), cultural property placed near a military objective may still
benefit from special protection if the requesting State undertakes, in the event of armed conflict, to
make no use of the objective and particularly, divert all traffic it is a port, railway station or aecrodrome.
435 Roger O’Keefe, “World Cultural Heritage: Obligations to the International Community as a Whole?”
(2004) 53(1) International and Comparative Law Quarterly 189, p 192. See Etienne Clément and Farice
Quino, “La protection des biens culturels au Cambodge pendant la période des conflits armés, a travers
I’application de la Convention de La Haye de 1954” (2004) 86(854) International Review of the Red
Cross 389, pp 395-396.

436 Clément and Quino (n 435) pp 391 and 393.

4371954 Hague Convention 1999 Protocol (n 58).

438 1954 Hague Convention 1999 Protocol (n 58) arts 13(1)(a)-(b) and 14. Under art 13(2), an attack may
be directed if it is the only means of terminating the use of the property and all feasible precautions have
been taken in the choice of means and methods of attack, with a view to terminating such use and
avoiding, or in any event minimising, damage to cultural property.

439 1977 Additional Protocol I (n 59) art 53 and 1977 Additional Protocol II (n 59) art 16.

440 Specifically, art 85(4)(d) considers as a grave breach “when committed willfully” in violation of the
1949 Geneva Conventions and 1977 Additional Protocol I, making “the object of attack which results
in extensive destruction, “the clearly-recognized historic monuments, works of art or places of worship
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inter alia, over five crimes in international law, including article 7 which accounts for
“the destruction of cultural property during armed conflict pursuant to the [1954 Hague
Convention]”.**! At the time of writing, the ECCC has not yet addressed such crimes.*2

3. Outcome

As seen above, a number of IHL and ICL instruments provide for the direct protection
of culture’s tangible during armed conflicts.*** These are useful in the adjudication of
attacks targeting culture’s tangible insofar as they provide clear designation of its
movable and immovable as well as secular and religious components. One set,
composed mainly of the early IHL instruments, and followed up by ICR-based
jurisdictions, lists the said tangible but also at times endows it with legal personality.

Chart 5: ITHL and ICL instruments listing culture’s tangible

Spared as Directing an Intention to Wilful Property Property Military No Property
far as attack/ damage damage/ use location necessity Reprisals marking
possible/ commit act destruction/
respected of hostility seizure
and directed at
protected
Anthropical
1899 Hague X X X
Regulations 11
art 27
1907 Hague X X X
Regulations IX
art 5
1907 Hague X
Regulations IV
art 56
1935 Roerich X X
Pact
ICTY Statute X X X X
art 3(d)
ICC Statute art X X
8(2)(b)(ix) and
(©)(iv)
Natural
1977 X X
Additional
Protocol I art
55
ICC Statute art X X
8(2)(b)(iv)

Another set, initiated in the post-Second World War IHL and followed-up by the ECCC
Law refers to culture’s tangible as cultural property.

which constitute the cultural or spiritual heritage of peoples”, which enjoy special protection and is not
located in the immediate proximity of military objectives.

#LECCC Law (n 102).

442 Caroline Ehlert, Prosecuting the Destruction of Cultural Property in International Criminal Law,
With a Case Study on the Khmer Rouge’s Destruction of Cambodia’s Heritage (Brill 2013), p 200.

443 Note “Resolution on the Destruction and Trafficking of Cultural Heritage” (24 March 2017) UN
Doc S/RES/2347, is the first to address the protection of cultural heritage in an armed conflict (as
opposed to the protection of cultural heritage in relation to counter-terrorism). This resolution calls for
brining to justice those “directing unlawful attacks against sites and buildings dedicated to religion,
education, art, science or charitable purposes, or historic monuments”.
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Chart 6: IHL and ICL instruments naming cultural property

Spared as Directing an Intention to Property Property Property Military No Property
far as attack/ damage damage use location necessity Reprisals marking
possible/ commit act
respected of hostility
and directed at
protected
1954 Hague art 4 X X X X X X
Convention
art 8 X X X (with X X
exception)
1954 Hague art 10 X X X
Convention
1999
Protocol
1977 art 53 X X X
Additional
Protocol 1 art 85 X X X
1977 art 16 X X
Additional
Protocol 11
ECCC Law art 7 X X X X X X
X X X (with X X
exception)

Most of the protections are applicable during both international and non-international
armed conflicts, even though the latter provides occasionally a lower level of protection
(compare the 1977 Additional Protocols).

These instruments enumerate culture’s secular and religious tangible components.
While only some instruments expressly mention the movable, the latter are most likely
implicitly encompassed by the others, as suggested in the general introduction. These
instruments attach a multi-fold importance to the protection of culture’s tangible. First,
by listing its components alongside places devoted to charity, hospitals and places
where the wounded are collected, these instruments grant them a high level of
protection. Second, the majority of these instruments do not accept military
necessity,*** they do not require the tangible’s destruction and/or damage as such,**
nor do they consider the property to be a military objective through its location, as
opposed to its use.**° Finally, it is noteworthy that the 1977 Additional Protocol I article
55 and the ICC Statute article 8(2)(b)(iv) protect the natural environment, as a number
of international instruments, including the 1972 World Heritage Convention, consider
it a part of world heritage, alone or in combination with anthropical heritage.

C. Indirect protection of culture’ tangible
as movable and immovable of a civilian
character

IHL-ICL instruments contain the general prohibition of attacking movable and
immovable of a civilian character, which stems from the customary international law

444 For the exception, see 1954 Hague Convention (n 56) arts 4 and 8.
45 For the exception, see 1907 Hague Regulations IV (n 50) art 56 and ICTY Statute (n 52) art 3(d).
46 For the exception, see 1954 Hague Convention (n 56) arts 4 and 8.
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principle of distinction.**” Provisions derived from this principle offer an indirect
protection to culture’s tangible, not because of its cultural importance, but as a specific
category of movable and immovable of a civilian character. The following will review
this through prohibitions regarding the tangible’s destruction and damage (1) and
seizure and pillage/plunder (2).

1. Attack, bombardment, destruction,
and devastation

In THL, the 1907 Hague Regulations IV laid the foundation for the protection of
movable and immovable of a civilian character from damage — destruction, attack and
bombardment — which the Geneva Law expanded and clarified — destruction and attack.
The IMT Charter, ICTY Statute and ICC Statute have borrowed and adapted most of
the Hague and Geneva Law’s terminology with respect to such damage to civilian
objects, ie attack, bombardment, destruction and devastation. The indirect protection of
culture’s tangible through these provisions may be achieved through the civilian
character vested in urban ensembles (a), and in property and objects (b).

a. Culture’ tangible as part of the
collective: urban ensembles

Damage to culture’s tangible may be indirectly addressed through damage to movable
and immovable of a civilian character located in a collective setting, ie urban
ensembles. The 1907 Hague Regulations IV article 25 prohibits “The attack or
bombardment” of undefended “towns, villages, dwellings, or buildings”.**®
Bombardment is in and of itself an attack.*** The choice of words by the 1907 Hague
Regulations IV leaves no doubt as to the damaging nature of the acts in question. Article
25 thus captures culture’s tangible, whether movable or immovable, secular or

religious, either as part of towns, villages or dwellings, or as buildings.