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To me all a country really has is its culture. The rest is all infrastructure.
Lawyers and doctors and shopkeepers and so on are, in my view, necessary
to back up the culture, the things we can create, the things that will last.
Music and art and design and writing, the things we are good at.*

Sir Peter Thomas Blake

* Tim Adams, “Sir Peter Blake: all a country really has is its culture. The rest is all infrastructure” (The
Guardian, 21 May 2017) <https://www.theguardian.com/lifeandstyle/2017/may/2 1/lunch-with-sir-
peter-blake-mr-chow> accessed 14 April 2019. Sir Peter Blake designed the Beatles” Sgt Pepper’s

Lonely Hearts Club Band album sleeve.
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PREFACE

This thesis was in the making for over a quarter of a century.

My first exposure to a non-exclusively anthropocentric posture of international law
occurred in the academic world. Having studied international environmental law at
Essex University in 1994, I chose, for my Strasbourg University 1997 Diplome
d’Etudes approfondies dissertation, to write on the protection of the environment during
the Second Persian Gulf War, where I explored the intersection between the legal
protection of the natural and anthropical environment.

Later that year, when working as a young ICTY practitioner, I was in a position to
consider cultural property crimes under individual criminal responsibility. This resulted
in my 2001 article “The Protection of Cultural Property in Times of Armed Conflict:
The practice of the International Criminal Tribunal for the Former Yugoslavia”,! which
considered cultural property under the war crimes and crimes against humanity angles.
Being further exposed to cultural property damage in the ICTY cases, specifically when
serving the Milosevi¢ Chamber, I furthered my research when, in 2004, I published “Le
conflit armé du printemps 2003 en Irak et le sort du patrimoine -culturel
mésopotamien”,? which focused on war crimes and “From the Destruction of the Twin
Buddhas to the Destruction of the Twin Towers: Crimes Against Civilization under the
ICC Statute”,® which focused on crimes against humanity. Later in 2005, I took these
further into an anthropological context in an interview with Le Monde newspaper.*
These reflections culminated in my 2007 article “Does International Criminal Law
Protect Culture in Times of Trouble? Defining the Scope”,” which summarised my 2006
winter course in Brazil’s Centro de Direito Internacional, which I later updated for my
teaching in the 2007 Winter session of the Hague Academy of International Law.
Therein, I expanded the protection of cultural property to genocide, given the fact that,
together with Dr Philippa Webb, during the writing of our 2008 volumes “The
Genocide Convention: The Travaux Préparatoires”,® I discovered the drafters of the
convention’s passionate and detailed discussions regarding cultural genocide. Later in
2017, Dr Webb and I would detail these in “Secrets and Surprises in the Travaux

Préparatoires of the Genocide Convention”.”

! Hirad Abtahi, “The Protection of Cultural Property in Times of Armed Conflict: The practice of the
International Criminal Tribunal for the Former Yugoslavia” (2001) 14(1) Harvard Human Rights
Journal.

2 Hirad Abtahi, “Le conflit armé du printemps 2003 en Irak et le sort du patrimoine culturel
mésopotamien” in Karine Bannelier, Olivier Corten, Théodore Kristakis and Pierre Klein (eds),
L’intervention en Irak et le droit international (Centre de droit international ULB 2004).

3 Hirad Abtahi, “From the Destruction of the Twin Buddhas to the Destruction of the Twin Towers:
Crimes Against Civilization under the ICC Statute” (2004) 4(1) International Criminal Law Review.

4 Martine Jacot (interview with Abtahi Hirad), “La Capacité des Nations face a la destruction du
patrimoine” (Le Monde, March 2005) <https://www.lemonde.fr/culture/article/2005/03/16/la-capacite-
des-nations-face-a-la-destruction-du-patrimoine 625752 3246.html> accessed 26 September 2019.

5 Hirad Abtahi, “Does International Criminal Law Protect Culture in Times of Trouble? Defining the
Scope” (2007) 2 Brazilian Yearbook of International Law 180.

¢ Hirad Abtahi and Philippa Webb (eds), The Genocide Convention: The Travaux Préparatoires (Brill
Nijhoff 2008).

" Hirad Abtahi and Philippa Webb, “Secrets and Surprises in the Travaux Préparatoires of the Genocide
Convention” in Margaret deGuzman and Diane Marie Amann (eds) Arcs of Global Justice: Essays in
Honour of William A. Schabas (Oxford University Press 2017).

11



But cultural property would resurface in my research activities on the typology of injury
and forms of reparations which focused on State responsibility’s inter-State claim
mechanisms and regional human rights courts. This path was initiated by my 2013
lecture co-organised by King’s College, Oxford Transitional Justice Research and
Swisspeace, and was published in two parts: “Types of Injury in Inter-State Reparation
Claims: A Guide for the International Criminal Court” in 2015;® and “Types of Injury
in Inter-State Reparation Claims: Direct Injury to the State” in 2017.°

To the invitation of Sciences Po’s Paris School of International Affairs to teach a
course, beginning in 2018, I proposed “Mass Cultural Violations in International Law:
from State Responsibility to Individual Criminal Responsibility”. Throughout these
teaching years, students’ complex questions have made me constantly adjust my
thought-process.

These decades of publications and teaching revealed to me two major gaps in academia.
First, attacks targeting culture had not been considered, comparatively, under State
responsibility and individual criminal responsibility. Second, the latter had placed little
focus on culture’s intangible, as I realised, eg, in my 2007 article “Reflections on the
Ambiguous Universality of Human Rights: Cyrus the Great’s Proclamation as a
Challenge to the Athenian Democracy’s Perceived Monopoly on Human Rights”.!? In
sum, a dedicated focus on the concept of culture constituted the missing link, resulting
in the terminological opacity of cultural property and cultural heritage — and a hesitant
reference to culture’s tangible and intangible.

This thesis attempts to bridge the above gap, by drawing upon my twenty-five years of
exposure to cultural ravages through teaching, writing, and practicing in international
courts and tribunals. In what follow, I propose a systematic comparative analysis of
attacks that target culture’s tangible and intangible under both State responsibility and
individual criminal responsibility. My proposed concepts and neologisms do not carry
any pretence of erudition, even less so perfection. These are a mere standardisation of
the subject at hand which, as a first of its kind, constitutes a foundation for critical
thinking, reflection and enhancement of the protection of something which is always
attacked not because it represents humanity, but because it is humanity.

Hirad Abtahi
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