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In August 2010 I was working in a multi-national environment, had nice col-
leagues, and was fortunate to work in all of ‘my’ three languages. I had just 
received my first working contract for a full-time position. And yet, I felt 
that something was missing. I did not feel strongly connected to the content 
of my work. I don’t consider myself as an academic per se but as someone 
who likes reading, reflecting, writing and identifying connections between 
seemingly unrelated things. In a way, I had a feeling of estrangement. How-
ever, working in an inspiring and dynamic environment had turned out to 
be impossible at that time.

Changes often occur unexpectedly, though. Six months later the great 
opportunity arose to study a really fascinating topic in-depth: the role of dis-
cretion in EU negotiations and national transposition processes regarding 
European directives and the link between discretion and the legitimacy of 
these directives in national law. Transposition and the problem of non-com-
pliance in this area has been a topic of lasting academic interest. In this dis-
sertation deficient transposition certainly is a relevant part of the story but 
it remains a sub-plot. The spotlight is on discretion which has everything an 
intriguing research puzzle needs, involving tensions (discretion and law /
legitimacy) as well as seeming contradictions (discretion impeding but 
apparently also facilitating the transposition of directives into national law). 
In short, discretion is a topic that in a number of respects matters, not least 
in the light of the alleged (democratic) legitimacy deficit of the European 
Union. But apparently research on discretion had left gaps and I was happy 
to be entrusted with the task to try filling a few of them.

Since then five years have passed. In retrospect, being a PhD candidate 
was demanding. This was not only due to the content of the job. It was also 
challenging to work as a ‘non-Dutch’, ‘non-lawyer’, ‘non-Leiden alumni’ 
in an environment with people mostly sharing one (professional) identity. 
Looking back, the situation I was then in appears funny to me now. Sure, 
my personal and academic background was different from many of those 
around me, which explains why I was considered the ‘vreemde eend in de 
bijt’ (= ‘the odd one out’). On the other hand, though, I felt a strong connec-
tion with my topic. Just like discretion I could not readily be labelled.

Studying discretion was exciting. I liked the polyphony of voices which 
emerged from academic debates and the interviews I conducted. I liked 
catchy descriptions of discretion, such as the ‘beauty of vagueness’ – though, 
in my eyes, discretion turned out to be more than just the implication of a 
vague or broad concept. My dissertation seeks to underline that its ‘beauty’ 
exists, namely in the way it enables Member States to integrate EU rules into 
their own legal framework without necessarily breaking off traditionally 
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‘Courage is to have fear but to do it anyway.’ 
(B. S., 2013)
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grown structures. Less easy but nevertheless interesting, was tracing dis-
cretion in directives’ texts. Like a babushka doll, discretion can take many 
forms therein.

The PhD-period has a special place in my personal biography. It was a 
privilege to have the means to set up and conduct my own research project 
for which I am very grateful. I have learned a lot about myself and the world 
around me. I fully agree that a dissertation is no comfort zone as one of my 
supervisors once put it – and it should not be one. But every now and then 
also discomfort can be eased by the help of others. In this respect, I’d like to 
thank my supervisors, Wim and Bernard, not only for their effort, time, input 
and flexibility but especially for supporting me in taking postgraduate cours-
es and involving me in research projects. Organising and conducting the field 
work would not have been possible without the help of Josien Stoop, from 
the Ministry of Infrastructure and the Environment, who spared no effort in 
providing me with relevant documents, valuable contacts and knowledge. 
I am very grateful to all my respondents for sharing their time and expertise 
with me. Here, I like to thank in particular Rob Duba, working at the Min-
istry of Infrastructure and the Environment and Bert Jan Clement as well as 
Melanie van Vugt from the Ministry of Health, Welfare and Sports who were 
very approachable and cooperative.

Other bright and kind people have supported me in one way or the 
other, by joining me on this journey. My special thanks go to my sister Jack, 
for proofreading parts of the book, despite her tight schedule: I am very 
proud of you! Tom for offering so generously your help from a distance: 
there should be many more of you in academia. Nathalie, for helping me 
with tricky layout questions, and joining me in what we both love doing in 
order to relax: dancing! Additionally, I am very thankful to my colleagues: 
Hans-Martien for our inspiring conversations in earlier stages of the project, 
Claar for your continuous involvement in it and belief in me: I still hear you 
saying: ‘Josy, you are going to make it. I know it!’ I am very grateful to you, 
Elly, for supporting me morally: I enjoyed our weekly laughter and chats 
about the most important thing in life: family; and Marga: you have inspired 
me and I admire your diligence and will power. Furthermore, I appreci-
ate every input and support of colleagues that took a sincere interest in my 
research project and me as a person. Finally, I am greatly indebted to my 
dear friends, close by or far away: friendship does not know any distance! 
Thank you for enriching my life! Apart from this group I warmly thank 
Michel for his patience and understanding, and Niek for regularly dropping 
a line to ask how I am. Last but not least, I am particularly grateful for the 
support of my mother. Without your daily encouragements and unshaken 
belief that your ‘little’ daughter can do it, I wouldn’t have made it. You are 
right, ‘the road is tough, but the driver is tougher!’
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I like to dedicate this book two my father and stepfather. Both of them 
passed away unexpectedly while I was working on it, and very sadly, can-
not share this special moment with me. Nevertheless, in their very own way, 
they contributed to this work.

With every ending comes a new beginning. Now I am open for new chal-
lenges and the best period (s) of my life still to come!



Table of contents (in brief)

Preface  V

Table of contents (in brief) VIII

Table of Contents IX

List of boxes, figures, and tables XVII

List of abbreviations XIX

Part 1 Introduction and theoretical background 1

1 Unifying diversity 3

2 Discretion in the legal sciences 23

3 Discretion in the political sciences 45

4 Discretion in national transposition 63

5 Uses of discretion 75

Part 2 Methodological aspects – content analysis and 

 (comparative) case study approach 85

6 Discretion in European directives 87

7 Operationalising and measuring discretion 101

8 Case study approach 117

Part 3 Empirical aspects – negotiation and transposition analyses 137

9 Blue Card Directive 139

10 Pyrotechnic Articles Directive 173

11 Waste Framework Directive 207

12 Toy Safety Directive 247

13 Return Directive 279

14 Stage II Petrol Vapour Recovery Directive 321

15 Discretion under comparison 345

Part 4 Assessing findings, providing conclusions and outlook 385

16 Conclusions and outlook 387

Appendices 411

References 445

Table of documents 457

Samenvatting 463

Curriculum Vitae 485



Table of Contents

Part 1 Introduction and theoretical background 1

1 Unifying diversity 3

1.1 Introduction 3

1.2 Discretion 3

1.2.1 Discretion in implementation 5

1.3 EU legitimacy debate 8

1.4 Research puzzle and questions 11

1.5 Legitimacy 15

1.5.1 Discretion and legitimacy 17

1.6 Approach and research design 19

1.7 Scope of the study 21

1.8 Outline of the book 22

2 Discretion in the legal sciences 23

2.1 Introduction 23

2.2 The notion of discretion 23

2.2.1 Sources and terminology 27

2.2.1.1 Discretion in Dutch law 27

2.2.1.2 EU law 31

2.3 Bird eye’s view on legal discourse 35

2.3.1 Discretion in context 35

2.3.2 From opposite to threat 37

2.3.3 Discretion re-visited 40

2.4 Conclusion 43

3 Discretion in the political sciences 45

3.1 Introduction 45

3.2 Discretion in implementation research 45

3.3 Discretion in legislative decision-making 47

3.3.1 Why delegate, why discretion? 47

3.3.1.1 Information asymmetry 48

3.3.1.2 Seeking expertise 49

3.3.2 Discretion as a normative choice 50

3.3.2.1 Discretion – Subsidiarity – Proportionality 51

3.3.3 Delegation of discretion – circumstances, degrees and effect 54

3.3.3.1 European Parliament 60

3.4 Conclusion 62



X Table of Contents

4 Discretion in national transposition 63

4.1 Introduction 63

4.2 The purported effects of discretion 63

4.2.1 Correctness and timeliness 65

4.2.2 Discretion in interaction with other factors 67

4.3 Conclusion 72

5 Uses of discretion 75

5.1 Introduction 75

5.2 Insights from (formal) implementation cases 75

5.2.1 Discretion in the Dutch transposition context 80

5.3 Functions of discretion 82

5.4 Conclusion 84

Part 2 Methodological aspects – content analysis and 

 (comparative) case study approach 85

6 Discretion in European directives 87

6.1 Introduction 87

6.2 Legislative discretion 87

6.3 Structure of directives 88

6.3.1 Preamble and recitals 88

6.3.2  Enacting terms 90

6.4 Legal norms 93

6.4.1 Types of legal norms 93

6.4.1.1 Sub-types 94

6.4.2 Norm structure 96

6.4.2.1 Shall- and may-statements 98

6.5 Summary 99

7 Operationalising and measuring discretion 101

7.1 Introduction 101

7.2 Content analysis 101

7.3 Legal concepts 103

7.3.1 Harmonisation 103

7.3.1.1 Maximum harmonisation 103

7.3.1.2 Minimum harmonisation 104

7.3.1.3 Optional harmonisation 104

7.3.1.4 Mutual recognition 105

7.3.2 Delegation 105

7.3.3 Derogation and exemption 106

7.4 Coding process 107

7.4.1 Coding scheme 108

7.4.1.1 Relevant and standard provisions 109

7.4.2 Coding and calculating margin of discretion 111

7.5 Codebook criteria 113

7.5.1 Intersubjectivity 114



XITable of Contents

7.5.2 Validity 114

7.5.3 Suitability, mutual exclusiveness and completeness 114

7.5.4 Reliability 115

7.6 Summary 116

8 Case study approach 117

8.1 Introduction 117

8.2 Case selection strategy 117

8.2.1 Directives for content analysis 117

8.2.2 Directives for case study analysis 119

8.3 Background factors 123

8.3.1 Sort directive 124

8.3.2 Number of transposition actors 125

8.3.3 Sort and number of transposition measures 126

8.4 Summary 127

8.5 Case study analysis 128

8.5.1 Objectives 128

8.5.2 Approach 128

8.5.2.1 Data gathering process 130

8.5.2.2 Structure 133

8.6 Compatibility concept 134

8.7 Summary 135

Part 3 Empirical aspects – negotiation and transposition analyses 137

9 Blue Card Directive 139

9.1 Introduction 139

9.2 The directive 139

9.2.1 Justice and home affairs 141

9.2.2 Purpose and background to the directive 145

9.3 Negotiations 147

9.3.1 Exclusiveness of EU admission scheme 150

9.3.2 Key terms 151

9.3.3 Admission criteria 152

9.3.4 Volumes of admission 154

9.3.5 Blue Card Validity 154

9.4 Analysis 155

9.4.1 Discretion and policy area 156

9.4.2 Discretion, political sensitivity and compatibility 157

9.4.3 Discretion and European Parliament 159

9.5 Conclusion 161

9.6 Transposition 163

9.6.1 Admission scope and criteria 165

9.6.2 Non-admission and grounds for refusal 166

9.6.3 Intra-EU mobility 167

9.7 Analysis 168

9.7.1 Discretion-in-national-law 168



XII Table of Contents

9.7.2 Discretion and disagreement 169

9.7.3 Discretion, compatibility, administrative capacity and 

transposition actors 170

9.8 Conclusion 172

10 Pyrotechnic Articles Directive 173

10.1 Introduction 173

10.2 The directive 173

10.2.1 The area of consumer protection 175

10.2.2 Purpose and background to the directive 178

10.3 Negotiations 180

10.3.1 Placing on the market 183

10.3.2 Categorisation 184

10.3.3 Consumer restrictions 185

10.3.4 Certification procedure 187

10.4 Analysis 188

10.4.1 Discretion, policy area and political sensitivity 189

10.4.2 Discretion and European Parliament 191

10.4.3 Discretion and compatibility 192

10.5 Conclusion 193

10.6 Transposition 194

10.6.1 Transposition measures 197

10.6.2 Definitions and categorisation 198

10.6.3 Consumer restriction and enforcement 199

10.6.4 Minimum age and labelling requirements 201

10.7 Analysis 201

10.7.1 Discretion-in-national-law 201

10.7.2 Discretion, administrative capacity and transposition actors 203

10.7.3 Discretion, compatibility and disagreement 204

10.8 Conclusion 205

11 Waste Framework Directive 207

11.1 Introduction 207

11.2 The directive 207

11.2.1 The area of environment 210

11.2.2 Purpose and background to the directive 214

11.3 Negotiations 216

11.3.1 Dutch position 217

11.3.1.1 Other positions 219

11.3.2 Flexibility 220

11.3.3 Scope 222

11.3.4 Definitions 223

11.3.5 Waste prevention plans and programmes 225

11.4 Analysis 227

11.4.1 Discretion, policy area and compatibility 227

11.4.2 Discretion and political sensitivity 229

11.4.3 Discretion and European Parliament 231



XIIITable of Contents

11.5 Conclusion 232

11.6 Transposition 233

11.6.1 Transposition legislation 236

11.6.2 By-products and end-of-waste status 239

11.6.3 Discretionary provisions 241

11.7 Analysis 242

11.7.1 Discretion-in-national-law 242

11.7.2 Discretion, compatibility and disagreement 243

11.7.3 Discretion, administrative capacity and transposition actors 244

11.8 Conclusion 245

12 Toy Safety Directive 247

12.1 Introduction 247

12.2 The directive 247

12.2.1 The area of EU consumer protection law 251

12.2.2 Purpose and background to the directive 253

12.3 Negotiations 255

12.3.1 Definitions 259

12.3.2 Essential safety requirements 260

12.3.3 Warnings 262

12.3.4 Obligations for economic operators 264

12.4 Analysis 265

12.4.1 Discretion and policy area 265

12.4.2 Discretion and political sensitivity 266

12.4.3 Discretion and compatibility 266

12.4.4 Discretion and European Parliament 267

12.5 Conclusion 268

12.6 Transposition 269

12.6.1 Transposition measure 270

12.6.1.1 Terms and scope 271

12.6.1.2 Obligations of economic operators 271

12.6.1.3 Safety Instructions and warnings 272

12.6.1.4 Presumption of conformity and CE marking 272

12.6.1.5 Conformity assessment procedure 272

12.6.1.6 Market surveillance 272

12.6.2 Reactions to the measure 273

12.7 Analysis 275

12.7.1 Discretion-in-national-law 275

12.7.2 Discretion, administrative capacity and transposition actors 276

12.7.3 Discretion, compatibility and disagreement 277

12.8 Conclusion 278

13 Return Directive 279

13.1 Introduction 279

13.2 The directive 280

13.2.1 Immigration law and return 281

13.2.2 Purpose and background to the directive 285



XIV Table of Contents

13.3 Negotiations 286

13.3.1 Scope and definitions 289

13.3.2 Return decision 290

13.3.3 Entry ban 292

13.3.4 Remedies 293

13.4 Analysis 297

13.4.1 Discretion and policy area 297

13.4.2 Discretion, political sensitivity and compatibility 299

13.4.3 Discretion and European Parliament 300

13.5 Conclusion 301

13.6 Transposition 302

13.6.1 Process and measures 303

13.6.1.1 Scope 307

13.6.1.2 Voluntary departure period 308

13.6.1.3 Entry ban 310

13.6.1.4 Detention 310

13.6.2 Parliamentary debates 311

13.7 Analysis 314

13.7.1 Discretion-in-national-law 314

13.7.2 Discretion, transposition actors and disagreement 316

13.7.3 Discretion and compatibility 317

13.7.4 Discretion and administrative capacity 318

13.8 Conclusion 319

14 Stage II Petrol Vapour Recovery Directive 321

14.1 Introduction 321

14.2 The directive 321

14.2.1 The area of environment – air pollution 323

14.2.2 Purpose and background to the directive 325

14.3 Negotiations 327

14.3.1 Service stations 330

14.3.2 Minimum level of petrol vapour recovery 331

14.3.3 Periodic checks and consumer information 332

14.4 Analysis 333

14.4.1 Discretion and policy area 334

14.4.2 Discretion, political sensitivity and compatibility 334

14.4.3 Discretion and European Parliament 335

14.5 Conclusion 336

14.6 Transposition 336

14.6.1 Transposition measures 338

14.6.1.1 Scope 338

14.6.1.2 Periodic checks 339

14.6.2 Reactions to the measures 340

14.7 Analysis 341

14.7.1 Discretion-in-national-law 341

14.7.2 Discretion, compatibility and disagreement 342

14.7.3 Discretion, administrative capacity and transposition actors 342



XVTable of Contents

14.8. Conclusion 343

15 Discretion under comparison 345

15.1 Introduction 345

15.2 Comparative framework 346

15.3 EU-level analysis 347

15.3.1 Discretion and policy area 347

15.3.2 Discretion and political sensitivity 350

15.3.3 Discretion and compatibility 355

15.3.4 Discretion and European Parliament 359

15.4 National-level analysis 364

15.4.1 Background factors 364

15.4.2 Discretion-in-national-law 366

15.4.3 Discretion and disagreement 369

15.4.4 Discretion and compatibility 371

15.4.5 Discretion and administrative capacity 375

15.4.6 Discretion and transposition actors 377

15.5 Conclusion 383

Part 4 Assessing findings, providing conclusions and outlook 385

16 Conclusions and outlook 387

16.1 Structure 387

16.2 Discretion and nothing else matters? 387

16.2.1 Circumstances and effects (negotiations) 387

16.2.2 Circumstances and effects (transposition) 388

16.2.3 Effects and role (negotiation and transposition) 388

16.3 Discretion under scrutiny 390

16.4 Uses of discretion 392

16.4.1 Mixed picture 392

16.4.2 Facilitating effect 392

16.4.3 Impeding effect 393

16.4.4 Supporting transposition 394

16.5 Discretion and legitimacy 395

16.5.1 Discretion and output legitimacy 397

16.5.2 Legitimacy at the EU level 398

16.5.3 Discretion, input and throughput legitimacy 399

16.6 Qualifying observations 402

16.6.1 Discretion and deliberation 403

16.6.2 Discretion, deliberation and delay 403

16.6.3 Discretion in different legal contexts 404

16.7 Contributions 405

16.7.1 Theoretical part 405

16.7.2 Methodological part 406

16.7.3 Empirical part 407

16.8 Outlook 408



XVI Table of Contents

Appendices 411

References 445

Table of documents 457

Samenvatting 463

Curriculum Vitae 485



Boxes
1 Defining discretion 34

2 Extract of the preamble of the Return Directive (2008/115/EC) 89

3 Provision types in the Return Directive 92

4 Structure of legal norm 96

5 Defining directive provision 109

6 Index for calculating legislative discretion 113

7 Pairs for comparative case studies 123

Figures
1 Perspectives on EU legitimacy (dimensions and vectors) 11

2 Legitimacy and discretion in the context of transposition 18

3 Modes of conduct 97

4 EU Waste Management 208

Tables
1 Discretion in Dutch administrative law 28

2 Functions of discretion 82

3 Types of legal norms 94

4 Assessing discretion in European directives 107

5 Selecting directives for content analysis 118

6 The role of discretion according to the most similar systems design 121

7 Selection criteria directives 122

8 Timeline for negotiations on the Blue Card Directive 147

9 Fact sheet transposition Blue Card Directive 164

10 Timeline for negotiations on the Pyrotechnic Articles Directive 181

11 Fact sheet transposition Pyrotechnic Articles Directive 196

12 Timeline for negotiations on the Waste Framework Directive 216

13 Fact sheet transposition Waste Framework Directive 234

14 Key elements of the Toy Safety Directive 249

15 Timeline for negotiations on the Toy Safety Directive 256

16 Fact sheet transposition Toy Safety Directive 270

17 Development of EU return procedure 284

18 Timeline for negotiations on the Return Directive 287

19 Fact sheet transposition Return Directive 304

20 Timeline for negotiations on the Stage II Petrol Vapour Recovery Directive 328

21 Fact sheet transposition Stage II Petrol Vapour Recovery Directive 337

22 Role of discretion 346

23 Directives for paired comparison 346

24 Framework for comparison 347

List of boxes, figures, and tables



XVIII List of boxes, figures, and tables

25 Comparative results EU negotiations 362

26 Background factors comparison 2009/50/EC vs. 2007/23/EC 364

27 Background factors comparison 2008/98/EC vs. 2009/48/EC 365

28 Background factors comparison 2008/115/EC vs. 2009/126/EC  366

29 Comparative results Dutch transposition processes 380

30 Comparative cases one 381

31 Comparative cases two 381

32 Comparative cases three 381



Acquis Acquis communautaire

Actal Adviescollege toetsing regeldruk (Dutch Advisory Board on 
Regulatory Burden)

BNC Werkgroep Beoordeling Nieuwe Commissievoorstellen (Working 
Group Assessment New Commission Proposals)

CDA Christen Democratisch Appèl (Christian Democratic Alliance)

CFSP Common Foreign and Security Policy

Commission European Commission

Council Council of Ministers

CU ChristenUnie (Christian Union)

D66 Democraten 66 (Democrats 66)

EC European Community / Treaty establishing the European 
Community

EEC European Economic Community

ECER European Center of Expertise in EU law

EP European Parliament

EU European Union

EUR-Lex Online portal for provision European Union law

Groen Links Green Left (the ‘Greens’)

ICER Interdepartementale Commissie Europees Recht 
(Interdepartmental Commission)

JHA Justice and Home Affairs

LAP Landelijk Afvalbeheer Plan – Dutch waste management plan

NRVD Koninklijke Vereniging voor Afval- en Reinigingsmanagement –
Royal Dutch Association of Waste Management and Cleaning 

PvdA Partij van de Arbeid (Labour Party)

PVV Partij voor de Vrijdheid (Freedom Party)

ROW Regulier Overleg Warenwet (Regular Consult Food and Non-
Food Law)

SEA Single European Act

TEC Treaty establishing the European Community

TEU Treaty on European Union

TFEU Treaty on European Union and the Treaty on the Functioning 
of the European Union 

VVD Volkspartij voor Vrijheid en Democratie (People’s Party for 
Freedom and Democracy)

List of abbreviations




