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TINEKE CLEIREN/ MELANIE TIJSSEN

RAPE AN
OTHER FORMS OF
SEXUAL ASSAULT
IN THE ARMED CONFLICT
IN THE FORMER YUGOSLAVIA:

LEGAL, PROCEDURAL, AND EVIDENTIARY ISSUES

Rape and other forms of sexual assanlt have always been a part of warfare,’
but these crimes liave never before received as mucl attention as in recent
times, especially with regard to the atrocitics alleged to have been committed
i the war in the former Yugoslavia. A multitude of rape and sexual assault
cases have been reported in this conflict. Several sources have published
detailed information with regard to alleged atrocities and their estimated
mber.” The Final Report of the Cominission of Experts established
pursiant to Security Council Resolution 708 (1992) also provides
extensive factual docunienitation of rape and sexual assaulf cases and the

civeiimstances under which sucl crimes have allegedly been committed .

—
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This study is concerned with the question of whether, and under what circum-
stances, it will be possible to successfully prosecute and convicl perpetrators of
rape and other types of sexual assault. It is emphasized 1hat this effort should take
place in full compliance with due process requirements. For purposes of this stu-
dy, we have chosen to focus on the jurisdiction of the International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitanan Law Committed in the Territory of the Former Yugoslavia since
991, established by the Securrity Council in 1993,

Both the Statute of the international Tribunal and the accompanying commentary
by the UN Secretary-General, set out in the Report of the Secretary-General
pursuant 1o Paragraph 2 of Security Council Resolution 808 (1993) ¢ contemplate
jurisdiction over rape and other sex crimes.

Article 5 of the Tribunal's Statute, in important respects following the Charter of
the International Military Tribunal at Nuremberg, expressly confers jurisdiction
over rape under the heading of 'crimes against humanity.’ Jurisdiction, at least
over cases of rape (if not also other forms of sexual assault), may be grounded as
well in article 2 of the Statute as 'grave breaches of the Geneva Conventions of
1949"% article 3 as 'violations of the laws or customs of war';” and article 4 as 'ge-
nocide.'"The Tribunal's jurisdiction under the Statute derives both from “interna-
tional customary law which 1s not laid down in conventions” and from the “part of
conventional international humanitarian law which has beyond doubt become
part of international customary law."!

The proceedings before the International Tribunal for the Former Yugoslavia offer
a historic opportunity to set a precedent for the international prosecution of per-
petrators of rape and other types of sexual assault in times of armed conflict - an
opportunity which, in turn, may encourage bringing more resources to bear on
violence of a sexual nature in everyday life. Such a breakthrough will not be reali-
zed easily. Moreover, in order to receive the support of the international commu-
nity, this opportunity must be pursued with exemplary attention to due process.
From this perspective, we survey a series of issues raised by the prosecution of
sex crimes within the scope of the Statute of the Tribunal.” it should be kept in
mind that, for purposes of this study, we are talking about civilian victims,'* who fall
under the protection of the Fourth Geneva Convention.” We also want to point
out that this study is written from the continental perspective of a civil law-based
culture.
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SCOPE OF PROTECTION

CRIMES OF VIOLENCE OF A SEXUAL NATURE

We start our analysis from the legal point of view that rape and other types of
sexual assault should not be regarded as specffically gender-based offenses but as
crimes of violence of a sexual nature, although gender should not be disregarded
when such crimes are committed against women If violence 1s considered to be
the determining element, then there 1s no ground to distinguish between male
and female victims, or between aduit and child victims Until now, however, inter-
national law has not paid much attention to sexual assauits on men This ts hardly
surprising since homosexuality is a topic not freely talked about in many cultures
But sexual assaults on men, both of a homosexual nature and a non-homosexual
nature (such as mutilation of gentals), have becn reported in the war in the for-
merYugoslavia In general, it can be said that customary international humanitarian
law does not discriminate on the ground of sex and that, therefore, the law rele-
vant to sexual assaults on women should apply with equal force to men "

Although we endorse the view that violence 1s the common and signal feature of
these crimes, and in that regard they should be treated like other offenses within
the competence of the Tribunal (such as murder or torture), the sexual element
does distinguish them from other crimes of violence because, besides infringing
upon the viclim’s sexual integrity ¢

RAPE VERSUS OTHER FORMS OF SEXUAL ASSAULT

Contrary to the trend in domestic penal codes, the offense of ‘rape’is not precise-
ly defined in international humanitarian law We believe that this term may be bro-
adly interpreted to encompass other forms of sexual assault The Secretary-Ge-
neral’s reference in his commentary on the Statute to “rape and other forms of
sexual assault, including enforced prostitution,”"” lends support to this argument
Distinctions with regard to the severity of the crime committed can be reflected
n sentencing

VIOLENCE AGAINST WOMEN FROM A CHANGING SOCIAL AND LEGAL PERSPECTIVE
Developments in internalional law relating to the problem of violence against wo-
men reflect a slow but gradual improvement in the position of women in societies
worldwide At the same time, the evolution of international law, and for our pur-
poses humanitarian law, has had a corresponding liberalizing effect on social atti-
tudes A quick historical look shows a parallel evolution in humanitarian law to-
ward greater concern for the honour and safety of women, and in society away
from the view - widespread until the second half of the eighteenth century - that
sexual assaults on women were merely contraventions of family honour or even
of the property interests of the relevant males! Since that time, rape and other
forms of sexual assault against women have tended increasingly to be treated as
crimes prohibited per se For example, nineteenth-century humanitarian law pro-
scribed “(a)ll wanion violence against persons in the invaded country all rape”
(lieber's Code of 1863) and demanded that *(flamily honour and rights, the lives
of individuals, as well as their reigious convictions and practice, must be respec-
ted” (Oxford Manual of 1880)
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This century witnessed the first step in a process leading to the identification of
rape as a crime under the international law, and spectfically as a ‘crime agamnst hu-
manity’

Crimes against humanity were first recogmzed in the Charter and judgement of
the Nuremberg Tribunal, as well in Law No 10 of the Control Council for Germa-
ny Crimes aganst humanity are aimed at any civiian population and are prohibi-
ted regardless of whether they are commitied in an armed conflicl, international
orinternal In character"’

ARTICLE 6(C) OF THE NUREMBERG CHARTER PROSCRIBED:

Crimes against humanity namely, murder extermination, enslavement, deporta-
tion, and other inhumane acts committed against any civilian population, before or
during the war, or persecutions on political, racial or religious grounds in execu-
tion of or in connection with any crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where perpetra-
ted 20

The enumeration of crimes in article 6(c) of the Nuremberg Charter should be
considered exhaustive in form only, not in substance, since this provision incorpo-
rates the catchall phrase "and other inhumane acts'' Law No 10 of the Control
Council for Germany, which governed proceedings against less senior Axis war
criminals who were tried in Germany (1946-1949) by national tribunals establish

ed by agreement among the four Allied powers (France, Britain, the Unites States
and the Soviet Union), expressly defined rape as a crime against humanity

Crimes against Humanity Atrocrlies and offenses, including but not limited to
murder; extermination, enslavement, deportation, imprisonment, lorture, rape, or
other inhumadne acts committed against any civilian population, or persecutions
on polrtical, racial or religious grounds whether or not in violation of the domestic
laws of the country where perpetrated

Moreover, unlike the Nuremberg Charter, Control Council Law No 10 did not Ii-
mit the category of crimes against humanity to offenses commilted “in execution
of or in connection with any (other) crime within the jurisdiction” of the tribunal

While it may be debated whether Control Counall Law No [0 itself constitutes
customary international law, it surely may be read in conjunction with the Nurem-
berg Charter in support of a liberal construction of article 6(c) The express inclu-
sion of rape as a crime aganst humanity (and its definkage from other crimes) in
article 5 of the Statute of the International Tribunal for the Former Yugoslavia may
be viewed as the culmination of this progressive tendency in international huma-
nitarian law

The social condrtions behind the evolution of inlernational humanitarian law in
the latter part of this century have been generated in large part by the emergen-
ce of feminism and by the growing awareness among physicians, psychiatrists, and
psychologists that sexual assault 1s a very serious crime of violence of a sexual na-
ture, which causes a wide range of harmful effects for the victim, her family, and
her community * The Vienna Declaration and Programme of Action, 1ssued at the
end of the 1993 UN World Conference on Human Rights, identified violence
against women generally, and the specific abuses of sexual harassment and sexual
explortation, as practices incompatible with human dignity Recommendation 38
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asserted that violations of the human rights of women in situations of armed con-
flict, including murder, systematic rape, sexual slavery, and forced pregnancy, are
“violations of the fundamental principles of international human rights and huma-
nitarian law” and require a “particularly effective response.”?' In endorsing the
view Lhat gender-based violence is a human rights violation, not a incident of war,
the conference delegates took into account reports of the atrocities allegedly be-
Ing committed in the former Yugoslavia  This position reflects the growing tend-
ency In international law to treat crimes agamst humanity as violations of funda-
mental human rights from which no derogation s allowed * and might therefore
influence the Tribunal in s interpretation and application of the Statute.,

ASPECTS OF PROSECUTION

The history of warfare reveals some rare examples of individuals charged with re-
sponsibility for the crime of rape perpetrated by soldiers under their command.
One such instance 1s the Tokyo trials following Wortd War II, which included the
'Rape of Nanking’ trial and the trial of Admiral Toyoda. The latter was charged,
among other things, with "(w)illfully and unlawfully disregarding and failing to dis-
charge his duties by ordering, directing, inciting, causing, permitting, ratifying and
failing to prevent Japanese Naval personnel of units and organizations under his
command, control and supervision to abuse, mistreat, torture, rape, kill and com-
mit other atrocities.””’

In general, however, international lawyers have paid scant attention to rape and
other types of sexual assault committed in armed confiict, leaving arrest and pro-
secution to the criminal justice system of the country in which such offenses have
allegedly been committed. As a result, very few prosecutions have been underta-
ken - because the legal systems of states engaged in armed conflict generally func-
tion erratically, at best, or because the viclorious party often grants amnesty to
agents of the defeated state, either due generally to a lack of political will or due
specifically to a belief that sexual offenses should be concealed from the public.
This creates a bizarre situation: In most countries, drivers are routinely fined for
parking cars in the wrong place, whilst perpetrators of violent crimes like rape
committed in armed conflict escape sanctions of any sort.# The International Tri-
bunal has the potential to begin to correct the traditional neglect of acts of vio-
lence of a sexual nature within the framework of international humanrtarian faw.

NULLEM CRIMEN, NULLA POENA SINE LEGE
While the field of humanitarian law is still in the process of development, the prin-
ciple of nullum crnimen, nulla poena sine lege has traditionally been considered an
inviolable requirement of international law.” it was on the basis of the nullem cri-
men principle that the Slatute of the Tribunal was Imited to customary law (inclu-
ding conventional law that i1s ‘beyond doubt’ part of customary law).* This raises
the question whetlher the Statute correctly identifies the core humanitarian con-
ventions that have passed unequivocally into customary law: “the Geneva Con-
ventions of [2 August 1949 for the Protection of WarVictims, the Hague Conven-
tion (IV) Respecting the Laws and Customs of War on Land and the Regulation
annexed thereto of 18 October 1907, the Convention on the Prevention and Pu-
nishment of the Crime of Gerocide of 9 December 1948, and the Charter of the
International Military Tribune of 8 August 1945"%
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While some of the basic rights codified in the four Geneva Conventions” have
clearly attained the status of jus cogens, Theodor Meron suggests that the conven-
tions as a whole should not be regarded as customary international law He ar-
gues that while all “contain a core of principles that express customary law,” the
“identification of the various provisions as customary or conventional law pre-
sents the greatest difficulties,” particularly for the Fourth Geneva Convention
(which 1s the most pertinent to this discussion) This means that the customary
law status of each provision must be considered separately, although more re-
cently Meron has conceded that " for the most part the Fourth Geneva Conven-
tion concerns customary law, and even peremptory norms’ ”® There appears to
be no such doubt about the Genocide Convention In this landmark advisory opi-
nion on the convention, the International Court of Juslice recognized that the
principles underlying the convention are declaratory of customary law *' Nor is
there any question about the customary law status of the Hague Convention (IV)
* orthe Nuremberg Charter”

Addrtional Protocols | and Il to the Geneva Conventions, which date to 1977,
have not been applied very often since therr ratification * While they are not yet
deemed unequivocally to form part of customary international law,” some provi-
sions nonetheless do codify customary international law and there seems to be
growing support for the treatment of many of the remaining provisions as such *
Therefore, we will discuss the application of these instruments (in so far as they
appear to be declaratory of customary law) to the prosecution of rape and sexu-
al assault

An additional question may be raised here musl alleged perpetrators of the cri-
me of rape, or other forms of sexual assault, in the formerYugosiavia (or similar
armed conflicts) have been aware that they were committing a crime of a univer-
sal character, for which they could be prosecuted’ We think not These offenses
are prohibited not only by international humantitarian law but also by the penal
law of all civihized nations The former Socialist Federal Republic of Yugoslavia was
a party to the Geneva Conventions and actually went beyond these instruments
in expressly criminalizing rape in domestic legislation enacted in fulfilment of its
obligation under the conventions to sanction grave breaches " This state was also
a party to the Genocade Convention and to Additional Protocols | and Il to the
Geneva Conventions ™ It 1s at least arguable that the new republics arising out of
the formerYugoslavia are bound by these international obligations
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UNIVERSAL JURISDICTION
The International Tribunal was established by the Security Council as an exercise
of 1ts authority, under chapter VIt of the UN charter, to maintain or restore inter-
national peace and security, and member states are required, in particular by arti-
cles 25 and 48 of the Charter to cooperate with the Tribunal * This duty 1s elabo-
rated upon in Security Council Resolution 827 and the Statute of the Tribunal,
which enjoin member states to cooperate in the investigation, arrest, and surren-
der of suspects and to render other forms of assistance ™ Except for Serbia and
Montenegro, the new republics of the former Yugoslavia have been admitted to
membership in the United Nations and therefore are bound to comply with the-
se obfigations It is nonetheless instructive to inquire whether the sources of hu-
manitarian law that are incorporated into articles 2-5 of the Statute give indepen-
dent grounds - namely, universal jurisdiction - to detain and surrender persons al-
leged 1o have committed the crimes over which the Tribunal has subject matter
jurisdiction A brief review generally suggests that this is so

In the context of international armed conflict, universal jurisdiction undoubtedly
attaches to grave breaches of the Geneva Conventions, and for our particular
purpose the Fourth Geneva Convention,* grave breaches of Additional Protocol
["" acts in violation of the Genocide Convention,* and crimes against humanity *
The serious nature of these crimes obliges governments to prevent their commis-
sion and to prosecute alleged perpetrators thereof* Failing appropriate domestic
action, the international community may step in to prosecute offenders, notwith-
standing considerations of state sovereignty >’ Moreover, assuming that the offen-
ses of rape and other forms of sexual assault fell outside the scope of these con-
ventional sources but nonetheless could be characterized as war crimes under
customary law, universal jurisdiction would arise under the customary law appli-
cable to international armed conflict *

The law relative to noninternational, or internal, armed conflict,” however, does
not use the term 'war crime’ and perhaps would not support prosecution as a
matter of customary international law under the principle of universal
jurisdiction ' The states that drafted and adopted Additional Protocol Il to the
Geneva Conventions were reluctant to recognize the existence of rules of custo-
mary international law that govern noninternational conflicts States still consider
such conflicts generally to be governed by national, rather than international, law
It may be that for the prosecution of alleged perpetrators of rape and other sexu-
al assaults, committed in areas where the conflict 1s considered to be of an intern-
al character, "unless the parties to (the) conflict agree otherwise, the only offen-
ses for which universal jurisdiction (would) exist () are “"crimes against humani-
ty" and genocide, which apply irrespective to the conflicts' classification™ A simi-
lar exception arises where the internal armed conflict 1s deemed to have the sta-
tus of a true civil war, or a belligerency” That 1s,"common Article 2 of the Geneva
Conventions along with all of the more general customary law of war” apply to an
internal armed conflict If the combatant group meets accepted criteria for insur-
genl status These include "(1) ststained use of force, (2) an armed force with a
responsible command structure, (3) general cantrol of significant territory, and
(4) the semblance of a governmental structure, especially one negotiating at the
international level "** In general, however, in an internal, rather than international,
armed conflict, the legal bases to undertake an international prosecution may be
narrower, though this area or law remains unsettled */
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CRIMINAL RESPONSIBILITY

The Statute of the international Tribunal for the FormerYugoslavia i1s predicated
on individual criminal responsibility for both the perpetrators of crimes within the
Tribunal's competence and their superiors Article 7(1) assigns individual crimimal
responsibility to persons who “planned, instigated, ordered, commitied or other-
wise aided and abetted in the planning, preparation or execution” of crimes wil-
hin the competence of the Tribunal Where “acts referred to in article 2 to 5 of
the present Statute (were) commitied by a subordinate,” the perpetrator’s supe-
riol will be personally criminally responsible “if he knew or had reason to know
that the subordinate was about to commit such acts or had done so and the su-
perior falled to take the necessary and reasonable measures to prevent such acts
or to punish the perpetrators thereof” *These provisions, which permit hability to
extend up the political and military command structure both for setting policy
and for acts of omission, have their legal and historical anlecedents in the trials of
Axis leaders at Nuremberg and Tokyo following the second world war °This ap-
proach Lo criminal responsibility was subscequently reiterated and approved in a
number of important multilateral inttiatives ©

In the war in the former Yugoslavia, paramilitary activity 1s very common and very
complex Although under the Third Geneva Convention a resistance force or a
suerilla organization cannot be considered an independent party 10 a conflict,
participants in such groups are bound by the Geneva Conventions If their organi-
zation can be shown to be related to the state ' Given the recognition in interna-
tional law of the responsibility of government, including political leaders, public of-
ficials, and even heads of state, for the prevention and punishment of grave bre-
aches of the Geneva Conventions and Protocols, of war crimes under customary
law, and of the offenses prosecuted at Nuremberg and Tokyo,” the Statute's ex
press rejection of official iImmunity as a defense may make 1t possible (as at Nur-
emberg and Tokyo) to tie the crimmal activities of paramilitary and irregular units
to the top fevels of government Under article 7(2) of the Statute,"The official po-
sition of any accused person, whether as Head of State or Government or as a re-
sponsible Government official, shall not relieve such person of criminal responsi-
bility nor mitigate pumishment” This provision is particularly important with re-
gard to prosecuting sexual assault in the formerYugoslavia The systematic manner
in which rape and other crimes with a sexual component are alleged to have been
committed tends to show that they were a means of implementing the policy of
‘ethnic cleansing

SOURCES OF LAW

GRAVE BREACHES OF THE GENEVA CONVENTIONS OF 1949

Article 2 of the Statute gives the Tribunal “the power 1o prosecute persons com-
milting or ordering to be committed grave breaches of the Geneva Convenlions
of 12 August 1949 "' The grave breaches enumerated in article 2 that are rele-
vantl here are “(b)torture or inhumane treatment, including biological experni-
ments, (c)willfully causing great suffering or serious injury to body or health "
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Rape and other forms of sexual assault can be considered to fall into these cate-
gories The international Commitiee of the Red Cross' (ICRC) commentary to ar-
ticles 146 and 147 of the Fourth Geneva Convention states that inhuman treat-
ment Is trealment contrary to article 27 of the Fourth Geneva Convention, which
expressly prohibits rape, that inhumane treatment should not be confined to phy-
sical injury or injury to health but includes measures that cause “grave injury” to
human dignity, and that "(o)ther grave breaches of the same character as those
fisted in Artlicle 147 can be easily imagined " The commentary goes on to note
that “(t) his was well understood when the Yugoslav Penal Code (Article [25) was
adopted” by a law dated February 27, 1951, Yugoslavia provided sanctions against
not only all the grave breaches set out in the 1949 Geneva Conventions but also,
in the provision relating to war crimes agamnst civilian populations, a '‘considerably
larger'ist of punishable offenses that included forced prostitution

Specifically under article 2(b) of the Tribunal's Statute, the 1984 United Nations
Convention against Torture and Other Cruel, Inhumane, or Degrading Treatment
or Pumishment ¢ The convention defines torture, in relevant part, as any act by
which pain or suffering, whether physical or mental, 1s inflicted on a person for
such purposes as  punishing him for an act that he or a third person has commit-
ted or s suspected of having commitlled, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind

Support for prosecuting rape under article 2(c) of the Statute comes from ICRC
Aide-Memoire of December 3, 1992, which asserts that the grave breach of “wil-
fully causing great suffering or serious injury 1o body or health” (article 147 of the
Fourth Geneva Convention) covers rape “ In a recent report on Bosnia-Herzeg-
ovia, Amnesty International also considers “rape and sexual abuse forms of tor-
ture or cruel, inhuman or degrading treatment "’

Assuming that sexual assault constitutes a grave breach and thus a war crime, it 1s
sufficient for the prosecution to prove 4 single act, rather than a pattern of con-
duct ' At the same time, it musl also be proven that the alleged perpetratoris lin-
ked to one side of the armed conflict, acting against neutral crtizens or citizens of a
belligerent state This burden may not be particularly significant in the post-World
War Il Axis trials, it was established that the alleged perpetrator “need not neces-
sarily be a soldier””” However, the situation in the formerYugoslavia is less clear
than in World War [I, so il remains to be seen whether this requirement will be as
readily fuifilled herc Moreover, in general with respect to prosecuting grave bre-
aches, it 1s necessary to establish that the offenses in question have occurred in
the context of an Iinternational armed conflict ? The Tribunal will therefore have
to delerminc on a case-by-case basis whether the context in which the offenses
allegedly occurred was international or internal in nature '

VIOLATIONS OF THE LAW OF CUSTOMS OF WAR

Article 3 of the Statute gives the Tribunal “the Power to prosecute persons viola-
ting the laws or customs of wat " as set out In the 1907 Hague Convention (IV) Re-
specting the Laws and Customs of War on Land, and annexed regulations, and as
“interpreted and appled” by ine Nuremberg Tribunal/ For the most part, the
offenses listed in the Statute relate to methods of waging war that are not directly
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relevant here, such as use of “weapons calculated Lo cause unnecessary suffering”
or attacks on undefended buildings or settlements However, the enumeration in
article 3 of such offenses Is not exhaustive  We believe that with regard to the
crimes of rape and other forms of sexual assault, article 46 of the 1907 Hague
Convention (IV), providing protection for “family honour and rights (and) the lives
of persons,”1s one set of protections that can be read into arlicle 3 of the Statute
of the International Tribunal for the Former Yugosiavia // But we would suggest
more broadly thal articie 3 of the Statute encompasses any violations of customa-
ry international law that can be considered war crimes We believe that certain
provisions of the Fourth Geneva Convention and of Additional Protocol | are de-
claratory of customary international faw relating to war crimes and would permit
the Tribunal to prosecute rape and other forms of sexual assault as such within the
scope of article 3 of the Statute With regard to sexual offenses, the relevant pro-
visions include article 27 of the Forth Geneva Convention, which is derived from
article 46 of the Hague Convention (V) Article 27 1s widely held to codify custo-
mary international law ’ It expressly prohibits rape, enforced prostitution, and any
form of incident assault in the context of an international armed conflict Simiarly,
article 76(1) of Additional Protocol | expressly prohibits “rape, forced prostitution
and other forms of indecent assault””” This prowvision (ke article 75 of Additional
Protocol I) offers a catchall protection for persons not protected by any other
provisions of the Geneva Conventions or Additional Protocol |'#

Addrtional Protocol | also 1dentifies as grave breaches “inhuman and degrading
practices involving outrages upon personal dignity, based on racial discrimination”
that are “committed wilfully and in violation of the Conventions or the Proto-
col”" Even if Additional Protocol | cannot in its entirety be considered to be part
of customary international law, it 15 to be expected that this provision, article 85
(M) (c) can in any event be applied with regard to violations of the 1949 Geneva
Conventions and those parts of Protocol | that can be considered customary in-
ternational law, including rape and other sexual assaults * While the prosecution
would have to prove the element of racial discrimination here, this provision, unl-
ke the Genocaide Convention,® does not require a showing that the crime was
committed with the discriminatory intent of destroying a group of persons The
prosecution must, however, establish that the crimes were committed wilfully in
viofation of the Geneva Conventions or Addrtional Protocol %' At the moment, it
remains unclear as an evidentiary matter how to prove these elements

Another rule of customary international law sel out In Addilional Protocol | con-
cerns lhe necessity of distinguishing between civilians and combatants in armed
conflict and of justifying attacks on the basis of military necessity® This rule can
surely be considered part of customary international law it was first articulated in
the Declaration of St Petersburg of 1868 and has since been reaffirmed in many
multlateral instruments, such as Resolution XXV, adopted at the Twentieth In-
ternational Conference of the Red Cross, held in 1965 inVienna, and General As-
sembly Resolution 2444 (XXX ¢
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REPRISALS

Additional Protocol | to the Geneva Conventions prohibits rape and other forms
of sexual assault as reprisals against civilians ® Even if this instrument 1s not consi-
dered applicable under the Tribunal's Statute, reprisals are prohibited against pro-
tected persons under the Fourth Geneva Convention ® The application of these
rules 1s subject to the customary international law of armed conflict ¥

NONINTERNATIONAL CONFLICT

o the extent that rape or other forms of sexual assault allegedly perpetrated in
tne region of the formerYugoslavia have been committed in circumstances that
are not regarded as international armed conflict,” 1L 1s uncertain whether the Tri-
bunat would have jurisdiction under the laws or customs of war as embodied in
the Statute (if the crimes can be considered crimes against humanity or genocide,
junisdiction would attach even in the conflict were internal) Nonetheless, we be-
lieve there 1s great normative force behind the customary law applicable in nonin-
ternational armed conflict and offer a brief discussion

Common article 3 of the Geneva Conventions of 1949 provides a list of funda-
mental protections applicable in armed conflict Relevant here is the prohibition
on "violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture” and " outrages upon personal dignity, in particular humilia-
ting and degrading treatment ' Although commaon article 3 states that it 1s appl-
cable specifically to noninternational armed conflict, the International Court of
Justice ruled In the Nicaragua case that these principles constitule “elementary
constderations of humanity' and they cannot be breached in an armed conflict,
regardless of whether it 1s international or national in character “ The Secretary-
General's Report cites this opinion with approval (although in a discussion of cri-
mes against humanity)  The Final Report of the Commission of Experts takes
much more limited view “(V)iolations of the laws or customs of war referred to in
article 3 of the statute of the International Tribunal are offenses when committed
in international, but not in internal armed conflict ™

Another possibility in cases of sexual assault committed in noninternational ar-
med conflict 1s to look to Additional Protocol Il Article 4 identifies "fundamental
guarantees' and containes a prohibrtion on rape, enforced prostitution, and other
forms of sexual assault By its terms, Additional Protocol Il applies only where the
armed conflict takes “place in the territory of a High Contracting Party between
its armed forces and dissident armed forces or other organized groups which, un-
der responsible command, exercise such control over a part of its territory as to
enable them to carry out sustained and concerted military operations and to im-
plement this Protocol " According to the ICRC commentary on Additional Pro-
tocol I}, this threshold for application "seems fairly high” but realistic since the in-
surgents must be in a position to implement the protocol *

Meron, however, criticizes "‘the proposition that beyond the express provisions of
Protocol Il, regulation of internal armed conflict i1s relegated to the domestic law
of states”
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Protocol Il also contains a basic core of human rights Some of these rights have
already been recognized as customary in human rights instruments and should
also be considered as such when stated in instruments of humanitarian law This is
confirmed by the recent ICRC commentary (cited above) *

THE ICRC COMMENTARY SUPPORTS MERON’S ARGUMENT:
Protocol Il contains virtually all the irreducible rights of the Convenant on Civil
and Political Rights  These rights are based on rules of universal validity to which
States can be held, even in the absence of any treaty obligation or any explicit
commitment on their part

(Even if the combatants are not party to the protocol) this does not mean that
anything 1s permitted “The human person remains under the protection of the
principles of humanity and the dictates of the public conscience”  Since they re-
flect public conscience, the principles of humanity actually constitute a universal
reference point and apply independently of the Protocol

(Moreover,) the existence of customary norms in internal armed conflicts
should not be totally denied An example that might be given is the respect for
and protection of the wounded Irrespective of the qualification of the conflict as
an internal or international conflict, the codes of conduct are not fundamentally
different *

GENOCIDE

Article 4 of the Statute 1s modeled closely on the 1948 Convention on the Pre-
vention and Punishment of the Crime of Genocide The Statute defines the offen-
se as follows " Genocide means any of the following acts committed with intent
1o destroy, in whole or in part, a national, ethnical, racial or religious group, as
such™” In enumerating the acts that constitute genocide (where the requisite in-
tent is present), the Statute also conforms to the Genocide Convention

(a) killhing members of the group

(b) causing serious bodily or mental harm to members of the group

(¢) dehiberately inflicting on the group conditions of life calculated to biing about its physical
destruction in whole orin part

(d) imposing measures intended 1o prevent births within the group

(e) forcibly transferring children of the group to another group '’

For our purposes, the relevant acts are enumerated in articie 4(2)(b)-(d)

In alleging genocide, the prosecution has an advantage in that a conviction may be
had not only for any of the above acts but also for “conspiracy to commit genoci-
de, direct and public incitement to commit genocide, attempt to commit genoci-
de, and complicity in genocide "' Furthermore, genocide is not restricted to situ-
ations involving armed conflict (international or internal) but may be committed
i times of peace On the other hand, it 1s not yet clear what level of proof will sa-
tisfy the intent requirement This will depend in part on whether ethnic cleansing
can be proven as the aim, or al least an aspect, of the war in former Yugoslavia
Moreover, although a single act from the above list (for example, castration) per-
formed by a private individual apparently can constitute genocide,'® it remains to
be seen under what conditions such an individual deed will be considered genoci-
de by the International Tribunal
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CRIMES AGAINST HUMANITY

Article 5 of the Statute creates jurisdiction over crimes against humanity As no-
ted earlier, the Statute expressly includes rape in this provision, and we construe
this reference to “rape’’ to include other forms of sexual assault.'®

Specifically, article 5 confers on the Tribunal “the power 1o prosecute persons re-
sponsible for the following crimes when committed in armed conflict, whether in-
ternational or internal in character, and directed against any civilian population.”
This provision lists the following acts as crimes against humanity

(a) murder,

(b) extermination,
(c) enslavement,
(d) deportation
(e} imprisonment,
(f) torture,

(g) 1ape,
(h) persecutions on political, racial and religious grounds,
(1) other inhumane acts

THE SECRETARY-GENERAL’S REPORT OFFERS THIS DEFINITION OF CRIMES

AGAINST HUMANITY:

inhumane acts of a very serious nature, such as wilful killing, torture or rape, com-
mitted as part of a widespread or systematic attack against any civilian population
on national, political, ethnic, racial or religious grounds. In the conflict in the terr-
tory of the former Yugoslavia, such inhumane acts have taken the form of so-cal-
led 'ethnic cleansing’ and widespread and systematic rape and other forms of
sexual assault, including enforced prostitution,'™

In his commentary to the Statute, the Secretary-General takes the position that
this category of offense is applicable only to armed conflict.'™ We disagree We
would suggest that since Nuremberg the law of crimes against humanity has evol-
ved 1o the point that it 1s immaterial whether they are committed in armed con-
flict or not This I1s the position taken by the Draft Code of Crimes against the Pe-
ace and Security of Mankind in the provision modeled on article 6(c) of the Nur-
emberg Charter and also by many international law experts '%

As quoted above, the Secretary-General's Report specifies that such crimes must
be perpetrated as part of a "widespread or systematic attack” against a civihan
population. The reference to civilian ‘population’ indicates that the category of
crimes against humanity excludes isolated incidents. Similarly, 'widespread’ refers
to the commission of such crimes on a large scale or to a pattern of abuse Re-
ports and other available information relating to the former Yugoslavia point to a
pattern in which an area in conquered, the women are taken away and raped whi-
le in detention, or rapes are committed on the spot In the presence of the victim's
family. 'Systematic’ refers to a pattern of abuse of which rape in one element; in
other words, rape is used as a tool of war, given its potential to cause great dis-
tress to the victim, her family, and her community. Reports also tend to point to
such a systematic use of rape. It has been alleged that when an area I1s conquered,
the inhabitants are subjected both to rape and other types of sexual assault and
to murder, particutarly in and around detention camps. This review suggests that
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article 5 does not contemplate jurisdiction for inhumane acts that do not appear
to form part of a larger attack '’ As elaborated in the Secretary-General's Report,
article 5 also incorporates an intent element the commentary refers to inhuma

ne acts committed on “national, political, ethnic, raciat or religious” grounds This
element should be easier to prove than the intent requirement in the crime of ge-
nocide (under article 4) because it 1s necessary only to show that the alleged per-
petrators knew or should have known that his conduct could contribute to the
destruction of the group in question '®

Finally, the prosecution will have 1o prove state involvement to make out a case of
crimes against humanily This element may not be too difficult to satisfy because it
will suffice to show 1hat the government, which is responsible for prevention and
suppression, instigated or at least tolerated such crimes '

In sum, the distinquishing features of crimes against humanily are their serious na-
ture and the context in which they take place Such cnimes can be commilted by
anybody 1t 1s bot necessary to eslablish that the perpetrator was a belhigerent '

PRACTICAL APPLICATION OF THE LAW

The possibie sources of law upon which the prosecution might rely in cases of
rape and other types of sexual assault are described above We have tried to
stress that, on the one hand, the Tribunal’s prosecution of such crimes in the for-
mer Yugoslavia fits within the natural development of international humanrtarian
faw, on the other hand, it will be difficult for the prosecution 1o prove that a speci-
fic offense falls under one or more of the articles that set out the subject-matter
jurisdiction of the Tribunal As in a domestic prosecution, each element of the al-
leged crime will have to be proven and will require a great deal of case prepara-
tion Here we focus on some evidentiary issues

Every developed legal system has rules of evidence that guide the process of gat-
hering and assessing data to support a factually and legally sound result The
Commussion of Experts established under Security Council Resofution 780 was
directed by the Council to conduct an inquiry with a view to providing the Secre-
tary-General with its conclusions on evidence of grave breaches of the Geneva
Conventions and other viotations of international humanitanan law in the territo-
ry of the former Yugoslavia However, when the Commission started work in
1992, there were no rules of procedure and evidence related to possible future
trials to guide 1t In addition, the Commission had no authority to develop policy
with regard to future prosecutions Until the Tribunal itself was constituted and
later adopted evidentiary rules,'’ the Commission remained uncertain about the
importance and status of any evidence it collected and on the manner in which
the anticipated rules of procedure and evidence could or should influence iLs in-
vestigations Due to this lack of guidance, the Commission had to chart its own
course wrth respect to seeking out and evaluating data Especially in relation to
the investigation of rape and sexual assault, the nature of the Commission’s man-
date, combined withe lack of direction on evidentiary matters (not to mention
the practical constraints on fact-finding while an armed conflict 1s 1 progress),
complicated its task As an initial point, it should be noted that questions of evi-
dence relate very directly both to the law of evidence and to the applicable sub-
stantive law We have already seen that rape and sexual assault might be prosecu-
ted under several articles of the Tribunal's Statute, each with its own evidentiary
requirements Given the variely among domestic legal systems in the proof of
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rape cases - whether for example proof of force and penetration is required,
whether prior sexual history 1s admissible, whether corroboration i1s required,
and so forth - it was very difficult to determine what evidence to collect For exa-
mple, from a prosecutorial perspective in a legal system that requires corrobora-
tion (as most legal systems do), it hardly seems to make sense to collect state-
ments of victims of rape If no corroboration can be found While this concern cal-
Is into question the prosecutorial value of examining statements by individual
rape victims, the Commission’s mandate was not focused on prosecution, and it
could therefore rely on such statements as part of the process of compiling evi-
dence of violations of international humanitarian law In particular, given the pos-
sibility of prosecuting rape as a crime against humanity, lack of corroboration was
not an msurmountable obslacle -more important was to collect evidence that
such crimes were being committed In a systematic way or were encouraged by
policy

Rule 96 of the Tribunal s Rules of Procedure and Evidence sets out the following
requirements In “cases of sexual assault”

(1) no cortoboration of the victim s testimony shall be required

(n) consent shall not be 1llowed as a defence if the victim

(a) has been subjecled to o threatened with or has had reason to fear violence duiess
detention or psychological oppression or

(b) reasonably believed that if she did not submit another m ght be so subjected thieatened o1

put in fear

() before evidence of the vicim s consent 1s admitled the accused shall satisfy the Trial
Chamber in cameta that the evidence is relevant and credible

(v) prior sexual conduct of the victim shall not be admitted in evidence

Rule 96(1) resolves the problem of corroboration noted above, easing the prose-
cution’s burden However, the due process function that corroboration 1s claimed
1o serve must be met by other procedural protections, in particular, cross-exami-
nation, and it 1s not clear whether rule 96(i1) as written poses an unacceptable risk
of harassment of victims who testify Rule 96(11), which was added n January
1995, * as well as the establishment of the victim and witness unit at the Interna-
tional Tribunal, may decrease this risk

A final concern relates to lack of familiarity on the part of defendants and witnes-
ses from a civil law tradition with the largely common law-oriented proceedings
before the Tribunal The potential for misunderstanding, errors and other pro-
blems must not be underestimated even with representation provided by coun-
sel In the future, this problem might be alleviated by the establishment of a per-
manent tribunal with a well-developed and broadly disseminated set of rules of
procedure and evidence

The situation in the former Yugoslavia cried out for a response from the interna-
tional community The United Nations took up this challenge by giving the crimes
of and sexual assault a place in the Statute of the International Tribunal The enu-
meration of rape as one of the mades of committing a crime against humanity in
article 5 represents a watershed 11 the history of international law this is the first
time that rape has been so characterized in an instrument of this statute If the
Tribunal succeeds in prosecuting the planners and perpetrators of these crimes,
we may anticipate a deterrert effect in the future armed conflicts and, possibly,
more serious attention 1o sexual assault in domestic legal systems
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NOTEN

Editor’'s note research for this article was updated through December 31, 1994 As this article
went to press for the Criminal Law Forum, revisions reflecting a few of the amendments made
in January 1995 to the Tribunal’s Rules of Procedure and Evidence were added For recent de-
velopments in this discussion on rape in warfare and the latest developments in the procedure
of the Tribunal the reader is referred to the other articles on the subject in this book

I For general information on rape and other forms of sexual assault in imes of armed conflict see
Susan Brownmiller Against Our Will Men Women and Rape (1975) Theodor Meron Heniy s
Wars and Shakespeare s Laws Perspectives on the Law of War in the Later Middle Ages (1993)

2 Eg CSCE Rapporteurs (Corell Turk Thune) Moscow Human Dimension Mechanism to Bosnia
Herzegovina and Croatia Proposal for an international War Crimes Tribunal for the Former Yug
oslavia (1993) Letter from the Permanent Representatives of Sweden to the Secretary General
Feb 18 1993 UN Doc $/2530/(1993) annexing a summary of this reporl and the text of a dec
sion by CSCE Participating states on the report Amnesty International Bosnia Herzegovina Rape
and Sexual Abuse by Armed Forces (1993) Helsinki Watch War Crimes in Bosnia Herzegovia
(1992) Theodor Meron Editorial Comment Rape as a Crime under International Humanitarian
Law 8/Am ] Int1L 425&n6 (1993)

3 Letter from the Secretary General to the President of the Secunity Councaill May 24 1994
UNDoc 5/1994/674 (1994) transmilting 'nal Report of the Commission of Experts Established
pursuant to Security Counall Resolution 780 (1992) available in U N Gopher/Current informa
tion/Secretary General s Report (heremnafter Final Report)

4 The Commission of Experts was set up by SC Res/80 UN SCOR 4/th Year 19925 C Res &
Dec at 36 UN Doc S/INI/48 (1992) reprinted in appendix A of this issue of Ciiminal Law Forum
5 The Security Council sel up the international Tribunal through S C Res 808 UN SCOR 48th
Year 31/5thmtg atl UN Doc S/RES/808 (1993) reprinted inappendix A of this issue of Crim
nal Law Forum and avarlable in U N Gopher/Documents/Securtity Conuncil Resolutions S C Res
827 UN SCOR 48th ycar 3217 thmtg at | UN Doc S/RES/827 (1993) reprinted in appendix
A of this issue of Ciiminal Law Forum and in 321 LM 1203 In this conneclion see Report of the
Secretar; General pursudant to Paragraph 2 of Security Council Resolution 808 (1993) U N Doc
5725704 & Add | (1993) 1eprinted in appendix B of this issue of Criminal Law Forum in 32 1L M
163 (heremnalter Secretary General s Report) The Statute of the International Tribunal 1s set out
as an annex to Secretary General s Report supra and is reprinted in appendix B of this issue of
Criminal Law Forum and in 32 1L M 1192 (Hercinafter Statute) For background see Peter Burns
The International Criminal Tribunal The Difficult Union of Principle and Politics in Lthis 1ssue of
Criminal Law Forum

6 Secrctlary General s Report supranot5 7 |1 48 Statute supranote5 art 5

7 On the Tribunal s jurisdiction over such crimes see infra section entitled Crimes against Huma
mity On the relevant provision of the Nuremberg Charter see infra text accomapanying note 20
8 On the Tribunal s jurisdiction over such crimes sce infia section enitled Grave Breaches of the
Geneva Conventions of 1949

9 On the Tribunal s jurisdiction over such crimes see infra section enlitled Violations of the Laws
or Customs of War

10 On the Tribunal s jurisdiction over such crimes see infra section entitled Genocide

I'l Secretary General's Report supranote 5 * 33 35 see scction infra entitled Violations of the
Laws or Customs of War

12 For a more technical discussion see Finil Report supta not 3 annex ||

I3 While victims of rape and other forms of sexual assault can of course be prisoners of war or
bellingerents we have chosen to focus on the law concerning civilians as this category embraces
the majority of sexual assault victims in the region of the former Yugoslavia

14 Geneva Convent on Relative to the Protection of Civilian Persons in Time of War adopled
Aug 12 1949 JSUNTS 287 (heremnafter Geneva Convention IV)

I5 See R} Cook Accountabilily in International Law for Violations of Women s Rights by

Non state Actors in Reconcieving Reality Women and International faw 93 104 05 (American so
ciety of International Law Studies in Transnational Legal Policy No 25 Dorinda G Dallmeyer ed
1993)
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6 Sec Vikki Bell, Beyond the “Thorny Question” Feminism, Foucault, and the Desexualisation of
Rape, 19 Int'l} Soc L 83 (1991), Hannccke Acker & Marijke Rawie, Seksuee! geweld tegen vrouwen
en meisjes 16 (Ned Ministerie van Sociale Zaken en Werkgelegenheid 1982), Seksueel geweld 1e
dere vrouw en ieder meisje kan er mee te maken krijgen 7 (Heleen de Boer et al eds, 1988)

17 Secretary-General's Report, supra note 5, 48

{8 Liebers Code, a comprehensive set of principles governing the conduct of belligerents in ene-
my Lerrilory, was drafted for the Union forces inthe U'S Civil War This was the first attempt to
codily the customary law of warfare, and Lieber’s Code became the basts for later efforts at codifi-
~alion on the inlernational level Francs Lieber, Instructions for the Government of Armies of the
Unrted States in the Freld, promulgated Apr 24, 1863, art 44, reprinted in The Laws of Armed
Conflicts 3 (Dielrich Schindler & jirt Toman eds 1988) The Oxford Manual was drafted by Gusta-
ve Moynier under the auspices of the Institute of International Law as a model for domestic legis-
fation of the laws and customs of war Laws of War on Land (Oxford Manual), adopted Sept 9,
1880, art 49, reprinted in The Laws of Armed Conflicts, supra, at 35 A similar provision appears
inthe Declaration of Brussels, an early draft codificalion of the laws of war at the international le-
vel Final Protocol and Project of an International Declaration Concerning the Laws and Customs
of War Aug 27, {874, art 38 reprinted in The Laws of Armed Conflicts, supra, at 25 (demanding
respect for “(f)amily honour and nghts, and the lives and property of persons, as well as their refi-
gious convictions and their practice”)

All these documents were mfluential in Lhe preparation of both Hague convention (II) with Re-
specl to the Laws and Customs of War on Land, with Annexed Regulations, July 29, 1899, and Ha-
que Convention (V) Respecting the Laws and Customs of War on Land, with Annexed Regula
tions, Oct 18, 1907 (hereinafter Hague Convention of Wat on Land, with Annexed Regulations,
Oct 18, 1907 (hereinafter Hague Convention IV), reprinted in parallel columns in The Laws of Ar-
med Conflicts, supra at 63

|9 Secretary-General's Report, supra not 5, * 47 (citations omitted)

20 The international Miltary Tribunal at Nuremberg was established pursuant to Agreement for
the Prosecution and Punishment of the Major War Criminals of the Curopean Axis, Aug 8, 1945,
82 UNTS 279 the Charler of the International Military Tribunal at Nuremberg 1s set out in1d al
279 (hercinafter Nuremberg Charter) The proccedings are reported in the multivolume Trial of
the Major War Criminals before the International Military Tribunals, Nuremberg, 14 October
1945-1 October 1946 (1947-1949) For the judgment, sec 22 1d at 411 (heremaflet Nuremberg
Judgment)

The International Military Tribunal for Lhe Far East was established in Tokyo pursuant to Special
Proclamation by the Supreme Commander for the Allied Powers, Establishement of an Interna-
tional Tribunal for the Far East, jan 19, 1946, 4 Bevans 20, reprinted in | Benjamin Ferencz, Defi-
ning Intetnational Aggression 522 (1975) It operaled pursuant to Charter of the International M
fitary Tribunal for the far East, Jan 19, 1946 (as amended Apr 26, 1946), 4 Bevans 21, 1eprinted in
| Ferencg, supra, at 523

The proceedings are available on microfilm Record of the Proceedings of Lthe Internalional Milita
1y Tribunal for the Far Cast, Tokyo, Japan (1946-1948) (hereinafrer IMTFE Record of Proceedings)
Majority and dissenting opinions have been collected in The Tokyo Judgment The International
Military Tribunal for the Far East, 29 April 1946-12 November 1948 (Bert V A Roling & Chriliaan
Frederik Ruter eds, 1977) (hereinafter Tokyo Judgment For additional souices, see infra note 27
21 Sce Egon Schwelb, Crimes against Humanily, 23 Brit Y B Int'tL 178, 191 (1946)

22 Allied Control Council Law No 10 Det 20, 1945, art 1(1)(c). n Control Council for Germa-
ny, Official Gazetle, Jan 31, 1946, at 50, reprinted in Documents on Prisoners of War 304 (Naval
Wai College International Law Studies Vol 60 Howard S Levie ed 1979) (including * rape” un-
der the heading of crimes against humanity as one of the "atrocities and offences”) On the nexus
belween this law and the Nuremberg Charter, see Frank C Newman, United Nations Human
Rights Covenants and the Uniled Stales Government Diluled Pronuses, Foreseeable Futures, 42
DePaul L Rev 1241, 1250-51 (1993), Diane F Orentlicher, Settling Accounts The Duly Lo Prose-
cute Human Rights Violations of a Prior Regime, 100 Yale L} 2537, 2587-90 (1991)

The proceedings under control council taw No 10 are reported in the multivolume Trials of War
Criminals before the Nuernberg Military 1ribunals under contiol Councall law No 10, Nuernberg,
October 1946-April 1949 (1949 1955) (heremnafter Trials of War Criminals) As with Control
Council Law No 10, the Inlernational Military Tribuinal for the Far East considered tape a war cri-
me 2 Tokyo Judgment, supra note 20, at 965, 971-72, 988 89, | id, at 385 [ora discussion, sce
Meton, supia nole 2, at 425-26 See geneially infra section entitled "Aspects of Prosecution”’
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23 See e g Ann Wolbert Burgess & Lynda Lytle Holmstrom, Rape Vicums of Crises (1974), Anne L
Goldfeld et al, The Physical and Psychological Sequelae of Totture Symptomatology and Diagnosts, 259
JAMA 2725 (1988), Shana Swiss & Joan E Giller, Rape as a Crime of War A Medical Perspective 270
JAMA 612 (1993)

24 Vienna Declaration and Programme of Action, UN Doc A/CONF 157/24 (pt 1), at 20
(1993) reprinted in 32 1L M 1661

75 Sce Donna | Sullivan, Curtent Developments, Women's Human Righls and the 1993 World
Conference on Human Rights 88 Am | Int's L 152, 155-56 (1994)

26 Rape and other forms of sexual assaull can be caugth by both conventiondl and customary law
prohibitions on torture o other cruel, inhuman, or degrading treatment and on forced labor or
enslavement, - offenses that come within Nuremberg Charter, supra note 20, art 6(c), Draft Code
of Crimes against the Peace and Security of Mankind art 21, in Report of the Intetnational Law
Commission on Its Torty-third Session, UN GAOR 46th Sess, Supp No 10, at 238, UN Doc
A/46/10 (1991) (hereinafter Draft Code) A selective set of references follows

With regard to torture, sec Universal Declaration of Human Rights art 5, GA Res 217A (lIf),
UN Doc A/810 at 71 (1948), Geneva Convention IV, supra nole 14, arls 3,27, 32, International
covenant on cvil and Political Rights, adopted Dec 19, 1966, arl 7999 UNT1 S 171, convention
against Torture and Other Cruel, Inhuman, or Degrading Treatment ot Punishiment, G A Res
39/46, UN GAOR, 39th Sess Supp No 51 al 197, UN Doc A/39/51 (1984) (heremaller Tor-
ture Convention), sce also Curopean convention for the Protection of Human Rigths and Funda-
mental Freedoms, opened for signature No 4, 1950, arl 3 kurop 1S 5, Furopean Convention
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, done Nov
26,1987, Lurop 15 126

With regard to forced labor, see ILO Convention (No 29) Concerning Forced or Compulsory La-
bour, adopted June 28, 1930, 39 UNT S 55 (as amended 1946), ILO convention (No 105) Con-
cerning the Abolition of Forced Labour, adopted June 25, 1956, 320 UNT S 291, International
covenant on Civil and Political Rights, supra art 8

With regard to slavery see Slavery Convention, Sept 25, 1926, LN 1 S 253, Protocol Amending
the Slavery Convention of September 25, 1926, opened for signature Dec 7, 953,212

UNTS 17, Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institu-
tions and Practices similar Lo Slavery adopted Sept 7, 1956, 266 UNT S 3, Universal Declaration
of Human Rights, supra art 4, International Covenant on Civil and Political Rights, supra, art 8
For bakground, see Theodor Meron Human Rights and Humanitarian Norms as Customary Law
(1989) (hercinafter Meron, Human Rights) 1heodor Meron, Edilorial Comment, War Crimes in
Yugoslavia and the Development of International Law, 88 Am | Int's L 78 (1994) (heremafter
Meron, War Crimes in Yugoslavia), Sydney L Goldenberg, Crimes agamst Humanity, 1945-1970
A Study in the Making and Unmaking of International Criminal Law, 10 W Ont | Rev | (1971)
27 William H Parks, Command Responsibility for War Crimes, 62 Mil L Rev |, 69 70 (1973),
sce also Brownmiller, supra note |, at 56-62 lor the official transcript of the proceedings, in Uni-
ted States v Soema Toyoda, sec IMTIE Record of Proceedings supra nole 20 The Rape of Nan-
king triat 1s reported in 4 UN War Crimes Comm'n Law Reports of Trials of War Criminals 87
(1947) On the International Military Tribunal for the far East, see Richard H Minear, Viclors' justi-
ce The [okyo War Crimes Trial (1971), Bert V A Roling & Antonio Cassese, The Tokyo Trial and
Beyond (1993), see also sources cited supra note 20

28 See Brownmiller, supra note |, ch 3

29 Secretary-General's Report, sypranole 5, 7 34

30 1d 7+ 34-35

31 1d v 35, these are codified in Statute, supra note 5, arts 2-5

32 Geneva Convention IV, supra note 14, Geneva Convention for the Amelioration of the Condi-
tion of the Wounded and Sick in Armed Forces in the Field, adopted Aug 12, 1949, 75 UN TS

31 (hereinafter Geneva Convention 1), Geneva Convention for the Amelioration of the Condition
of Wounded, Sick, Shipwrecked Members of Armed Forces at Sea, adopted Aug 12 1949,

UN TS 85 (hereinafter Geneva Convention ), Geneva Convention Relative to the Treatment of
Prisoners of War, adopted Aug 12, 1949, 75 UN TS 135 (herenafter Geneva Convention I}
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33 Compaic Meron, Human Rights, supra note 26, at 46, with Theodor Meron, The Case for War
Crimes Tnials in Yugoslavia Foreign Afl, Summer 1993, at 122, 129 (heremafter Meron, War Cri-
mes Trals), and Jordan | Paust, Applicability of International Criminal Laws to Events in the For-
mer Yugoslavia, 9 Am UJ Int's L & Pol'y 149 512 n 43 (1994) (“The nature of most portions of
the Geneva Conventions alc now viewed as customary law" ) See generally Meron, Human
Rights, supta, at 41-62, Theodor Meron, The Geneva Conventions as Customary Law 81 Am |
Ints 348 (1987) 34 Reservations o the Convention on the Prevention and Punishment of the
Chime of Genocide, 1951 1CJ 5 23 (May 28) (considering Convention on the Prevention and
Funishment of the Crime of Genocide, adopted Dec 9, 1948, 78 UNT S 277 (herenafter Geno-
ctde Convention)) Meron, Human Rights, supra note 26, at 20, agrees thal Genocaide Convention,
supra, embodies customary Law

35 Hague Convention IV, supra note |8, Nuremberg Judgment, supra note 20, at 414,
Searelary-General's Report, supra note 5, * 42

36 Sec Affirmation of the Principles of International Law Recognized by the Charter of the Nui-
emberg Tribunal, GA Res 95 (1), UN doc A/64/Add |, at 188 (1946) (heremafter Affirmation of
Nuremberg Principles)

37 Protocol Additional Lo the Geneva conventions of |2 August 1949, and Relating to the Protec-
Lion of Victims of International Armed Conflicts, adopted june 8, 1977, 1125 UNTS 3 (entered
into force Dec 7, 1978) (heremnafler Additional Protocol 1), Protocol Additional Lo the Geneva
convenlions of 12 August 1949, and Relating to the Protection of Victims of Non-international Ar-
med Conflicts, adopted June 8, 1977, 1125 Protection of victims of Non-international armed Con-
flicts, adopted June 8 1977, 1 125 UNTS 609 (entered into force Dec 7, 1978) (hereinafter Ad-
ditional Protocol i)

38 According Lo Meron, Human Rights, supra note 26, at 76 & nn 209-210, in the lran-irag conflict
both the International committee of the Red Cross and the parties invoked Addititonal Protocol |,
supra note 37

39 "While ihe conventions at ¢ now unquestionably pait of customary international law and the-
refore binding on nonparties  the status of the prolocols is less secure and it 1s hikely that only
states that have affirmatively agreed to be bound by them are in fact so bound ' Timothy L H Mc-
Cormack & Gerry | Simpson, The International Law Commussion’s Draft Code of Crimes against
the Peace and Secunity of Mankind An Appraisal of the Substantive Provisions, 5 Crim LF |, 37
(1994)

40 Sec Nico Kerjzer, Internationale berechting van oorlogsmisdrijven in het vooimalige joegosla-
vie, Militair Rechterljk Tiydschrift, Nov -Dec 1993, at 62 66, Meron, Human Rights, supra note 26
at 62-78, Howard S Levie, The 1977 Protocol f and the United States, 38 St Louws Univ L) 469
(1994)

41 4 The Geneva Conventions of 12 August 1949 Commentary 590 n |, 594 (Jean S Pictet gen
ed, 1958) (citing Yugoslav Penal Code art 125, which went beyond Geneva convention IV, supra
note 14, art 147, 1in criminalizing the following offenses in fulfiliment of the obligation underd

arl 146 to enact domestic legislation to punish grave breaches forced change of nationality for-
ced conversion to another religion, forced prostitution, intimidation and terrorization, collective
punishments, illegal detention in a concentration camp, and starving of the populalion) (hereinaf
ter Geneva Conventions Commentary) Sce infra nole 66 and accompanying text

42 Office of Public Information, United Nations, The Crime of Genocide A United Nations Con-
vention Aimed at Preventing Destiuction of Groups and at Punishing Those Responsible 4 (1973)
(hercinafier Crime of Genoaide), Jin Toman, Index of the Geneva Convenlions for the Portection
of War viclims of 12 August 1949, at 194 (1973)
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43 See Vienna Convention on Succession of States in Respect of Treaties, opened for signalure
Aug 23,1978, arts 34-35, UN Doc A/CONF 8031/Corr2 (1978), reprintedin 171 M 1488
Paust, supra note 33, at 499-504, concludes that the new states in the region are bound by Yugo-
slavia’s treaty obligations under the UN Charter, Lhe Geneva Conventions, additional Protocols |
and il the Genocide Convention, the Torture Convention, and other international humanitarian
law instruments To similar effect, see Meron, War Crimes Trials, supra note 33, at 129 ("The case
for applying the grave breaches provisions to the Yugoslav conflict is strengthened by the fact that
all states involved have agreed to honor the obligations of the former Yugoslavia under the Gene-
va conventions All (these) states have also accepted the 'Statement of Principles’ approved by the
London Conference on Yugoslavia (in 1992), concerning comphance with international humanita-
rian faw ")

44 See Secretary-General's Report, supra note 5, " 125-126

45 InSC Res 827, supra note 5, ' 4, the Secutity Council  (d)ecide(d) thal all States shall
cooperate fully with the International Tribunal and its organs in accordance with the present reso-
lution and the Statute of the International Tribunal and that consequently all States shall take any
measures necessary under therr domestic law Lo implement the provisions of the present resolu-
tion and the Statute, including the obligation of States 1o comply with requests for assistance or
orders issued by a Trial Chamber under Article 29 of the Statute( )"

Statute, supra note 5, art 29, reiterates the obligation on stales to cooperate and sets oul a non-
exhaustive hist of areas in which assistance must be rendered

I States shall cooperate with the International Tribunal in the investigation and prosecution of
persons accused of committing serious violations of international humanitarian law

2 States shall comply without undue delay with any request for assistance or an order issued by a
Trial Chamber, including, but not himited to

a) the identification and location of persons, b) the taking of testimony and the production of evi-
dence, ¢) the service of documents, d) the arrest or detention of persons, €) the surrender or the
transfer of the accused to the International Tribunal

46 Grave breaches are lisied in Geneva Convention |, supra note 32, art 50, Geneva Convention
I, supra note 32, art 51, Geneva Convention lll, supra note 32, art 130, Geneva Convention IV,
supra note {4, art {47 The obligations on states with respect 1o punishing grave breaches are set
out in Geneva Convention |, supra, arl 49, Geneva Convention I, supra, art 50, Geneva Conven-
tion I, supra art 129, Geveva Convention IV, supra, art 146

On the universahly of jurisdiction over grave breaches of the Geneva Conventions, sec 4 Geneva
Conventions Commentary, supra note 41, at 587, Claude Pilloud et al International Comm of
the Red Cross, Commentary on the Additional Protocols of 8 June 1977 Lo the Geneva conven-
tions of 17 August 1949, at 975 (Yves Sandoz el al eds, {987) For a detalled discussion asserting
universal jurisdiction over grave breaches of the Geneva Conventions, war cirmes and crimes
against humanily, genocide and certain other infractions of international law, sec Kenneth C Ran-
dall, Universal Jurisdiction under International Law, 66, Te L Rev 785, 800-37 (1988)

47 Addiional Portocol |, supra note 37, art 85 Pilloud et al, supra note 46, at 973, notes that
Additonal Portocol |, supra arts 85 91, ‘supplements the articles of the Convention relating to
the repression of breaches, while extending the application of that system of repression to bre
aches of the Protocol " In particular, Additional Protocol | supplements ithe hist of grave breaches
sel out In the Geneva Conventions, and "acts described a grave breaches in the conventions are
grave breaches of the Protocol if they are committed against new categories of persons and ob-
Jects protected under the Portocol " Pilloud et al | supra, at 977 Moreover, “grave breaches of the
Conventions and the Portocol are qualified as war crimes " id

48 Genoade Convention, supra note 34, arl 6 {contemplating the possibility of trial by “such in
ternational penal tribunal as may have jurisdiction with respect to those Conltracting Parties which
shall have accepted its jurisdiction” or by “a competent Tribunal of the State in the Terrilory of
which the act was commitied”), Crime of Genocide, supra 42, at 4 Noting that the convention
contemplates the possibility of an international tribunal bul does not actually set up such a body,
Roger S Clark, The Influcnce of the Nuremberg Trial on the Development of International Law, in
The Nuremberg Trial and International Law 249, 255-256 (Georg Ginsburgs & V N Kudriavtsev
eds, 1990), suggests, Lo the conlrary, that the convention seems Lo “point in the direction of a de
nial of universatahty to be exercised by individual states ”

49 Nuremberg Charter, supra note 20, art 6(c), Draft Code, supra note 26 art 21 The recogni-
tion of crimes against humanity as an international crime "signifies that specific mass violations of
human rights do not belong any longer to the sphere of domestic jurisdiclion The internalional
community is now legally entitled to intervene i such cases " Roling & Cassese, supra note 27,

at 56
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50 In practical terms, this means, for example, that if rape and other sexual offenses constitute a
grave breach under the Gencva Conventions, slates are required Lo enact constitute a grave bre-
ach under the Geneva Conventions states are required Lo enact legislation providing for effective
penal sanclions and to search out and punish (or extradite) suspected perpertralors See supra
note 16, Bert VA Roling, Aspects of the Criminal Responsibility for Violations of the Laws of War,
in The New Humanitarian Law of Armed Conflicl 199, 211 (Antonio Cassese ed, 1979) With re-
gard to infraclions of the Geneva Conventions and Prolocols that are not grave breaches, slates
are required to take measures for Lheir suppression but no duly arises to provide for punishment
Geneva Convention IV, supra note 14, art 146, Additional Protocol |, supra note 37, art 86(1)
51 Seeeg 4 Geneva Conventions Commentary, supra note 41, at 593 (discussing Gencva Con-
vention 1V, supra note 14, art 146(2)) 52 Sec Roling, supra note 50, at 212 For a discussion of
Hague Convention IV supra note 18, see infra section entitled 'Violations of the Laws or Customs
of War’

53 Geneva Conventions I-VI, supra note 14, 32, common art 3, Additional Protocol Il,

supta note 37

54 Sce generdlly Howard S Levie, The Law of Non-international Aimed Conflict Protocol il to
the 1949 Geneva Conventions (1987)

55 Final Report, supra note 3, 7 42

56 Paust, supra nole 33, at 507, 506 (citations omitted)

Sec infra notes 96-98 and accompanying 1ext

57 See Meron, War Crimes Trials, supra note 33, at 128, Theodor Meron, Draft Model Declara-
tron on Internal Strife, Int'l Rev Red Cross, Jan Feb 1988, al 59, Denisc Plaliner, The Penal Re-
pression of Violations of International Humanitarian Law Applicable in Non-international Armed
Conflicts, Int’l Rev Red Cross, Sept -Oct 1990, at 409, 414 For Further discussion, see infra sec-
tion entitled ‘Noninternational Conflict

58 Stalute, supra note 5, art 7(3)

59 Liability for acts of omission figured, for example, in the following World War Il war cnimes
prosecutions Uniled States v Pohl, in 5 Trials of War Criminals, supra note 22 Case No 4, Uni-
ted States v Ohlendor( (Einsatzgruppen Case), in 4 Trals of War Criminals, supra Case No 9,
Uniled States v Soema Toyoda, discussed in Parks, supra note 27, at 69-73, United States v Ya-
mashita (1945), in 4 UN War Crimes Comm'n, supra note 27, at |, 34, afl'd, 327 US | (1946),
see also Richard L Lael, The Yamashita Precedenl War Ciimes and Command Responsibilily
(1982)

60 Affirmation of Nuremberg Principles supia note 36, Genocide Convention, supra note 34, art
4, Convention on the Non-applicability of Staturory Limitations to War Crimes and Crimes
against Humanity art 2, GA Res 2391 (XXiIH), UN GAOR, 23d Sess, Supp No 18,at40 UN
Doc A/7218 (1968), Additonal Protocol | supra note 37, art 86(2), Frits Kalshoven, International
Comm of Lthe Red Cross, Constraints on the Waging of War {8-19 (1991), | A Lediakh, The Ap-
phcation of the Nuremberg Principles by Other Military Tribunals and National Courts, in The
Nuremberg Tral and International L aw, supra nole 48, at 263, 266-67

61 Geneva Convention Ill, supra note 32, art 4(A)(2), see also additonal Protocol |, supra note
37, arts 43, 50, Pilloud et al , supra note 46, at 517

62 Lg, Geneva Convention IV, supta note 14, art 146, Genocide Convention, supra nole 34, art
4, Additional Protocol |, supra note 37, art 86(2), Draft Code, supia note 26, arls 21-22 Fora
discussion, see 4 Geneva conventions Commentary, supra note 41, al 589 96, Cook, supra note
15, at 98-99, Kalshoven, supra note 60, at 18-19, Roling, supra note 50, at 220-27

63 Defined as “rendering an area ethnically homogeneous by using force or intimidalion to remo-
ve persons of given groups from the area " Final Report, supra note 3, ¥ 129 (quoting Interim Re-
porl mnfra ¥ 55) secalsod Y 128, 237 Letter f[orm the Secretary-General to the President of
the Sccunity Council Feb 9, 1993, UN Doc $/25274 (1993), lransmitting Interim Report of the
Commission of Experts Established pursuant 1o Security Council Resolution 780 (1992)

64 Each of the conventions identifies a se. of “particularly serious violations that qualify as ‘grave
breaches’ or war crimes”, Secrelary-General's Reporl supra note 5, * 38 See supra note 46

65 4 Geneva Conventions Commentar, supra note 41, at 598, 594

66 Id al 594, 590 n.| See supra nole «/|

67 Torture convention, supra note 26

68 Id art |

69 Meron, supra note 2, al 462 {(citing ICRC Aide-Mémoure)

70 Amnesty International, supra rote 2, at 2
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71 Rhonda Copelon, Surfacing Gender Reconceptualizing Crimes against Women in Time of War, in
Mass Rape The War against Women in Bosnia Herzegovina 4 (Alexandra Sligmayer ed, 1994) As
noted supra notes 46-47, grave breaches are identified, inter alia, in Geneva Convention IV, supra
note 14, arl 147, and Addrtional Protocol |, supra note 37, art 85 The sole crniterion that makes
an offense a4 grave breach s that it must be "committed against persons or property protected by
the Conventions ” Pilloud et al, supra note 46, at 976 Meron, War Crimes Trials, supra note 33,
at 131 (emphasis added), lists a number of offenses and stales that they "would all be covered by
wadr crimes under customary international law and buy the grave breaches provisions of the Gene-
va Conventions When committed on a mass scale such violations would also give rise 1o charges
of crimes against humanity and of genocide  The italicized statement implies that crimes do
not need to be committed on a mass scale to constitute grave breaches and other war crimes

72 Sec Meron, supra note 2, at 426 n |19

73 “The Geneva Conventions constitute rules of international humanitarian law and provide the
core of the customary law applicable in international armed conflicts These Conventions regulale
the conduct of war form the humannarian perspective ", Secretary General's Report,

supra note 5, ' 37 (emphasts added)

/4 Final Report, supra note 3, 7 12-14

75 Secretary-General's Report, supra note 5, 7 44

76 “Such violations shall include, but not be limiled to "Statule, supra note 5, art 3 (emphasis
added)

77 Hague Convention IV, supra note 18, art 46 (annex), Mcron, supid nole 2, at 425 Sce supra
section entitled ‘Violance against Women from a Changing Social and Legal Perspective’

78 See cg 4 Geneva Conventions Commentary, supra note 41, at 199-201, Meron, Human
Rights, supra note 26, at 47

79 Additiondl Protocol |, supra note 37, art 76(1) (singling out women das the ‘object of special
respect’)

80 Pilloud et al, supra note 46, at 892-93 The United Slales takes the position that Additional
Protocol |, supra note 37, art 75, embodies customary international law, although it has not rati-
fied this instrument For a detailed discussion of the U S position, see Levie, supra note 40, Meron,
Human rights supra note 26 4l 62-/0 Levie, supra, al 470 n 4, lists all the articles the United Sta-
tes believes arc declaratory of customaty law

81 Additional Proftocol | supra note 37, art 85(1)(¢)

82 Sce Meron, supra note 2, Meron, War Crimes Trials, supra note 33, at 129, Meron, War Cri-
mes in Yugoslavia, supra nole 26, at 84 According to Paust, supra note 33, at 518 rape used as a
taclic for purposes of ethnic cleansing is covered by cuslomary laws of war’ (citing, ¢ g Geneva
Convention IV, supra note 32, arts 3,16,27, 31-33, 147, Additional Protocol |, supra note 37, arts
51,75, 76, Additional Portocol I, supra note 37, arts 4, |3) Sec gencrally supra section entitled
‘Crimes of Violence of a Sexual Nature', supra text accompanying notes 32-33, 37-40 65-70

83 Genoade Convention, supta note 34, arl 2

84 Pilloud et al, supra note 46, at 1001-02, Kalshoven, supra note 60, at 22

85 In particular, see Additional Protocol |, supra note 37, arts 48, 51, 85(3)(a)-(b) Violation of
this rule 1s a grave breach Id art 85(3)

86 Si Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under
400 Grammes' Weight, Dec 11, 1868, 138 Consol TS 297, reprinted in Documenis on the Laws
of War 30 (Adam Robers & Richard Guelff eds, 2d ed 1989) Protection of Civilian Populations
against the Dangers of Indiscriminate Warfare, ICRC Res XXVIII, in The Laws of Armed Conflicts,
supra note 18, al 259, G A Res 2444 (XX, UN GAOR, 23d Sess, Supp No 18, at 50, UN
Doc A/7218 (1968) (affirming ICRC Res XXV} The United States takes the position that this
General Assembly resolution embodies customary international law See Meron, Human Rights,
supra note 26, at 69-70

87 Additiondl Prolocol |, supra note 37, arts 51(6), 76(l)

88 Geneva Convention IV, supra nole 4, art 33 ("No protected person may be punished for an
offence he or she has not personally committed ”) Id art 4 defines protected persons as follows
“Persons protected by the Convention are those who, al a given moment and 1n any manner
whatsoever find themselves, in case of a conflict or occupation, in the hands of a Party to the con-
flict or Occupying Power of which they are not nationals ”

pagina 130



PRI A A D IV AT T 99T

89 Final Report, supra nole 3, ** 63-66, Meron, Human Rights, supra note 26, at 47, identifies the
prohibition on collective punishment and reprisal set out in Geneva Convention IV, supra note 14,
art 33, as embodying customary law

ee supra lext accompanying notes 53-57

91 Geneva conventions | IV, supra noles {4, 32, common arl 3(1)(a), (c)

92 Mihtary and Paramilitary Activities (Nicar v U S), 1986 | CJ 4, | 14 (June 27)(citation omit-
led)

93 See Secretary-General's Report, supra note 5,+ 47 n 9

24 Final Report, supra note 3, ¥ 54 But see infra note 98

95 Additional Protocol l, supra note 37, art 1(1)

96 Pilloud et al, supra note 46, al 1353-54 (discussing Additonal Protocol I,

supra note 37, art 1)

97 Meron, Human Rights, supra note 26, at 73 (citing Pilloud et al, supra note 46, at 1340)

98 Id at 1340-42 (citations omitted) (emphasis added), see also Remarks by Madeleine Albright,
Representative of the Uniled States, UN SCOR, 48th Year, 3217 th mtg at 15 UN Doc

S/IPV 3217 (1973) (it1s understood that the 'laws or customs of war’ referred to in article 3 (of
the Tribunal's Statute) include all obhgations under humanitarian law agreements in force in the
territory of the former Yugoslavia at the Uime the acts were committed, including common article
3 of the 1949 Geneva Conventions, and the 1977 Additional Protocols to these Conventions')
99 Statute supranote 5, art 4(2) (following Genocide Convention, supra note 34, art 2)

100 Id (following Genocide Convention, supra note 34, art 2)

101 Id art 4(3)

102 Meron, War Crimes Trials, supra note 33, at 130

103 Id art 5(g) Scc supranoles 19-22 and accompanying text

104 Secietary-General’s Report, supra note 5, * 48

105 Id ' 47 ("Crimes against humanily are aimed at any civihan population are prohibited regard-
less of wether they are committed in an armed conflict, international or internal in character” (ci
tation omitted)(emphasis added), see also id n 9

106 Draft Code, supra note 26, art 21, McCormack & Simpson, supra note 39, at 15 See gerne-
rally M Cherif Bassiouni, Crimes agamnst Humanity in International Criminal Law 248 (1992), You-
gindra Khushalani Dignity and Honour of Women as Basic and Fundamental Human Rights 32
(1982), Christiaan Frederik Ruter, Enkele aspecten van de strafrechtelijke reactie op oorlogsmisdr-
ven en nusdiyven tegen de menseljkherd 37-38 (1973)

See supra nole 26 and accompanying text

107 For further discussion, see Final Report, supra note 3, * 77, Copelon, supra note 71, at 7,
Goldenberg, supra note 26, al 48-49, Schwelb, supra note 21, at 191

108 Secretary General's Report, supra note 5, 48, see 2 Pieter Nicolaas Drost, The Crime of Sta
te Penal Protection for Fundamental Freedoms of Persons and Peoples 33, 81-84 (1959)

109 The most recent amendments of the Tribunal's Rules of Procedure and Evidence in January
1995 added a provision that will support a finding of state involvement where the government in
question has nol becn recognized by the international community “State' A State Member or
non-Member of the United Nations or a self-proclaimed entity de facto exercising governmental
functions, whether recognised as a State or not " International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991, Rules of Procedure and Evidence R2(A), UN
Doc IT/32/Rev 2 (1994), UN Doc IT/Rev 3 (1995}, reprinted in appendix C of this issue of Cri-
minal law Forum

10 See Ruter, supra note 106, at 37-38, Goldenberg, supra nole 26, at 19, at 48-49

11 See generally M Cherif Bassiouni, The Commussion of Experts Established pursuant to Securi-
ty Council Resolution 780 (1992) Investigating Violation of International Humanitarian Law m the
former Yugoslavia In thisissue of Criminal Law Forum, Burns, supra note 5

112 The Tribunal Finalized Rules of Procedure and Evidence in early 1994 but amended them
several times since then See supra note 109 Rule 96(i1) was added in January 1995 in UN Doc
IT/Rev 3 (1995), supra note 109

| 13 See supra notes 109, 112

pagid 131



