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T I N E K E C L E I R E N / M E L A N I E T U S S E N

RAPE AND
OTHER FORMSOF
SEXUAL ASSAULT

THE ARMED CONFLICT
IN THE FORMER YUGOSLAVIA:
LEGAL, PROCEDURAL, AND E V I D E N T I A R Y ISSUES

Rape and o t hè r [o m is of sexual assanlt have always been a part ofwarfare,1

bui these crimes have never before reccivcd as niucii atteiition as in recent

tinies, especially w/7/; regard to the atrocities alleged to have been committed

in the war in the formet' Yugoslavia. A innltitiide qfrape and sexual itssai.ilt

cases have been reported in tliis conflict. Scveral sonrces have published

detailed Information with regard to allcged atrocities and thcir eslimated

nnmber/ l'lie Final Report of the (.Kommission of Experts established

pursiiant to Secnrity Coimcil Resolution 708 (I992)1 also provides

extensive factnal docnmentation of rape and sexual assault cases and the

circnmstances nnder ivhicli such crimes have cillegedly been committed.1



This study is concerned with the question of whether, and under what circum-
stances, it wil! be possible to successfully prosecute and convict perpetrators of
rape and other types of sexual assault. It is emphasized that this effort should take
place in füll compliance with due process requirements. For purposes of this stu-
dy, we have chosen to focus on the jurisdiction of the International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitanan Law Committed in the Terntory of the Former Yugoslavia since
199 l, established by the Secunty Council in 1993.'
Both the Statute of the International Tribunal and the accompanying commentary
by the UN Secretary-General, set out in Lhe Report of the Secretary-General
pursuantto Paragraph 2 of Secunty Council Resolution 808 (1993) 6 contemplate
jurisdiction over rape and other sex crimes.
Article 5 of theTribunal's Statute, in important respects foilowing the Charter of
the International Military Tribunal at Nuremberg, expressly confers jurisdiction
over rape under the heading of 'crimes against humanity.'' Jurisdiction, at least
over cases of rape (if not also other forms of sexual assault), may be grounded as
well m article 2 of the Statute as 'grave breaches of the Geneva Conventions of
1949';8 article 3 as Violations of the laws or customs of war';9 and article 4 as 'ge-
nodde.'luTheTribunars jurisdiction under the Statute derives both from "interna-
tional customary law which is not laid down in conventions" and from the "part of
conventional international humanitarian law which has beyond doubt become
part of international customary law."11

The proceedings before the International Tribunal for the FormerYugoslavia offer
a historie opportunity to set a precedent for the international prosecution of per-
petrators of rape and other types of sexual assault in times of armed conflict - an
opportunity which, in turn, may encourage bringmg more resources to bear on
violence of a sexual nature in everyday life. Such a breakthrough will not be reali-
zed easily. Moreover, in order to receive the support of the international commu-
nity this opportunity must be pursued with exemplary attention to due process.
From this perspective, we survey a series of issues raised by the prosecution of
sex crimes within the scope of the Statute of the Tribunal," it should be kept in
mind that, for purposes of this study, we are talking about civilian victims,13 who fall
under the protection of the Fourth Geneva Convention.11 We also wantto point
out that this study is written from the continenta! perspective of a civil law-based
culture.



SCOPE OF P R O T E C T I O N

C R I M E S OF V I O L E N C E OF A S E X U A L N A T U R E
We start our analysis from the legal poml of view that rape and other types of
sexual assault should not be regarded as specifically gender-based offenses but as
crimes of violence of a sexual nature, although genden should not be disregarded
when such crimes are committed against women If violence is considered to be
the determmmg element, then there is no ground to distmguish between male
and female victims, or between adult and child victims Until now, however, inter-
national law has not paid much attention to sexual assaults on men This is hardly
surpnsmg smce homosexuality is a topic not freely talked about m many cultures
But sexual assaults on men, both of a homosexual nature and a non-homosexual
nature (such as mutilation of genitals), have been reported m the war m the for-
merYugoslavia In general, it can be said that customary international humanitanian
law does not discrimmate on the ground of sex and that, therefore, the law rele-
vant to sexual assaults on women should apply with equal force to men s

Although we endorse the view that violence is the common and signal feature of
these crimes, and m that regard they should be treated like other offenses within
the competence oftheTnbunal (such as murder or torture), the sexual element
does distmguish them from other crimes of violence because, besides infringing
upon the victim's sexual integnty1'

R A P E V E R S U S OTHER FORMS OF S E X U A L A S S A U L T

Contrary to the trend m domestic penal codes, the offense of'rape' is not precise-
ly defmed in international humanitarian law We believe that this term may be bro-
adly interpreted to encompass other forms of sexual assault The Secretary-Ge-
neral's reference m his commentary on the Statute to "rape and other forms of
sexual assault, indudmg enforced prostitution,"" lends support to this argument
Distmctions with regard to the seventy of the crime committed can be reflected
in sentencmg

VIOLENCE AGAINST WOMEN FROM A CHANGING SOCIAL AND LEGAL PERSPECTIVE
Developments m international law relatmg to the problem of violence against wo-
men reflect a slow but gradual improvement m the position of women m societies
worldwide At the same time, the evolution of international law, and for our pur-
poses humanitarian law, has had a corresponding hberalizing effect on social atti-
tudes A quick historical look shows a parallel evolution m humanitarian law to-
ward greater concern for the honour and safety of women, and m society away
from the view - widespread until the second half of the eighteenth Century - that
sexual assaults on women were merely contraventions of family honour or even
of the property mterests of the relevant males1 Since that time, rape and other
forms of sexual assault against women have tended mcreasmgly to be treated as
crimes prohibited per se For example, nmeteenth-century humanitarian law pro-
scnbed "(a)il wanton violence against persons m the mvaded country all rape"
(l leber's Code of 1863) and demanded that "(f)amily honour and nghts, the lives
of individuals, as well as their re'igious convictions and practice, must be respec-
ted" (Oxford Manual of



This Century wilnessed the flrst step in a process leading to the Identification of
rape as a crime under the international law, and specifically as a 'crime against hu-
manity'
Crimes agamst humanity we re first recognized in the Charter and judgement of
the NurembergTribunal, as well in Law No l O of the Control Council for Germa-
ny Crimes agamst humanity are aimed at any civihan population and are prohibi-
ted regardless of whether they are committed in an armed conflict, international
or internal m character"

A R T I C L E 6 (c ) OF THE N U R E M B E R G C H A R T E R P R O S C R I B E D :
Crimes against humanity namely, murder extermination, enslavement, deporta-
tion, and othcr inhumane acts committed against any civihan population, before or
dunng the war, or persecutions on polilical, racial or religieus grounds in execu-
tion of or in connection with any crime within the junsdiction of the Tribunal,
whether or not m violation of the domeslic law of the country where perpetra-
ted m

The enumeration of crimes m article 6(c) of the Nuremberg Charter should be
considered exhaustive m form only not in substance, smce this provision mcorpo-
rates the catchall phrase "and other inhumane acts"" Law No l O of the Control
Council for Germany, which governed proceedmgs against less senior Axis war
crimmals who were tned m Germany (1946-1 949) by national tnbunals establish
ed by agreement among the four Allied powers (France, Britain, the Unites States
and the Soviet Union), expressly defined rape as a crime against humanity
Crimes against Humanity Atrocities and offenses, including but not limited to
murder, extermination, enslavement, deportation, imprisonment, torture, rape, or
other inhumane acts committed against any civihan population, or persecutions
on politica!, racial or religious grounds whether or not m violation of the domestic
laws ofthe country where perpetrated "
Moreover, unlike the Nuremberg Charter, Control Council Law No 10 did not li-
mit the category of crimes against humanity to offenses committed "in execution
of or m connection with any (other) crime within the junsdiction" ofthe tribunal
While it may be debated whether Control Council Law No 10 itself constitutes
customary international law, it surely may be read in conjunction with the Nurem-
berg Charter m support of a liberal construction of article 6(c) The express inclu-
sion of rape as a crime against humanity (and its delmkage from other crimes) in
article 5 ofthe Statute ofthe InternationalTnbunal forthe FormerYugoslavia may
be viewed as the culmmation of this progressive tendency m international huma-
nitanan law
The social conditions bchmd the evolution of international humanrtanan law m
the latter part of this Century have been generated in large part by the emergen-
ce of femmism and by the growmg awareness among physicians, psychiatnsts, and
psychologists that sexual assault is a very senous crime of violence of a sexual na-
ture, which causes a wide range of harmful effects for the victim, her family, and
her Community "TheVienna Declaration and Programme ofAction, issued at the
end ofthe 1993 UN World Conference on Human Rights, identified violence
against women generally, and the specific abuses of sexual harassment and sexual
exploitation, as practices mcompatible with human dignity Recommendation 38
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asserted that violations of the human rights of women in situations of armed con-
flict, mduding murder, systematic rape, sexual slavery, and forced pregnancy, are
"violations of the fundamental prmciples of international human rights and huma-
nitanan law" and require a "particularly effective response."21 In endorsmg the
view Lhat gender-based violence is a human rights violation, not a incident of war,
the conference delegates took mto account reports of the atrocities allegedly be-
mg committed in the formerYugoslavia 2r>This position reflects the growing tend-
ency m international law to treat crimes against humanity as violations of funda-
mental human rights from which no derogation is allowed 2é and might therefore
influence theTnbunal in lts Interpretation and application of the Statute.

ASPECTS OF PROSECUTION

The history of warfare reveals some rare examples of individuals charged with re-
sponsibility for the crime of rape perpetrated by soldiers under their command.
One such mstance is theTokyo trials followmg World War II, which mcluded the
'Rape of Nanking' trial and the trial of Admiral Toyoda.The latter was charged,
among other thmgs, with "(w)illfully and unlawfully disregardmg and failmg to dis-
charge his duties by ordenng, directing, incitmg, causmg, perrnitting, ratifymg and
failmgto prevent Japanese Naval personnel of units and organizations under his
command, control and supervision to abuse, m istreat, torture, rape, kil l and com-
mit other atrocities."2'
In general, however, international lawyers have paid scant attention to rape and
other types of sexual assault committed m armed conflict, leaving arrest and pro-
secution to the crimmal justice system of the country in which such offenses have
allegedly been committed. As a result, very few prosecutions have been underta-
ken - because the legal Systems of states engaged m armed conflict generally func-
tion erratically, at best, or because the victonous party often grants amnesty to
agents of the defeated state, either due generally to a lack of political will or due
specifically to a belief that sexual offenses should be concealed from the public.
This creates a bizarre Situation: in most countnes, dnvers are routmely fined for
parking cars m the wrong place, whilst perpetrators of violent crimes hke rape
committed in armed conflict escape sanctions of any sort.28The International Tri-
bunal has the potential to begin to correct the traditional neglect of acts of vio-
lence of a sexual nature withm the framework of international humanitanan law.

NULLEM CRIMEN, NULLA POENA SINE LEGE
While the field of humanitanan law is still m the process of development, the pnn-
ciple of nullum crimen, nulla poena sme lege has traditionally been considered an
mviolable requirement of international law/9 It was on the basis of the nullem cn-
men prmciple that the Statute of theTnbunal was limited to customary law (inclu-
dmg conventional law that is'beyond doubt' part of customary law).30This raises
the question whetherthe Statute correctly identifies the core humanitanan con-
ventions that have passed unequivocally mto customary law: "the Geneva Con-
ventions of 12 August 1949 for the Protection ofWarVictims.the Hague Conven-
tion (IV) Respectmg the Laws and Customs ofWar on Land and the Regulation
annexed thereto of 18 Octobe1" 1907, the Convention on the Prevention and Pu-
nishment of the Crime of Geroeide of 9 December 1948, and the Charter of the
International Military Tribune of 8 August I945"31
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Whiie some of the basic rights codified in the four Geneva Conventions" have
clearly attained the status of jus cogens, Theodor Meron suggests that Lhe conven-
tions as a whole should not be regarded as customary international law He ar-
gues that while all "contam a core of prmcipies that express customary law," the
"identification of the vanous provisions as customary or conventional law pre-
sents the greatest difficulties," particularly for the Fourth Geneva Convention
(which is the most pertinent to this discussion) This means that the customary
law status of each provision must be considered separately, although more re-
cently Meron has conceded that" for the most part the Fourth Geneva Conven-
tion concerns customary law, and even peremptory norms"'3There appears to
be no such doubt about the Genocide Convention In this landmark advisory opi-
nion on the convention, the International Court of justice recognized that the
prmcipies underlymg the convention are declaratory of customary law " Nor is
there any question about the customary law status of the Hague Convention (IV)
! or the Nuremberg Charter1'
Additiona! Protocols l and II to the Geneva Conventions, which date to 1977,"
have not been applied very often smce their ratification iK While they are not yet
deemed unequivocally to form part of customary international law,!9 some provi-
sions nonetheless do codify customary international law and there seems to be
growing support for the treatment of many of the remammg provisions as such 1Ü

Therefore, we will discuss the apphcation of these Instruments (m so far as they
appearto be declaratory of customary law) to the prosecution of rape and sexu-
al assault
An additional question may be raised here must alleged perpetrators of the cri-
me of rape, or other forms of sexual assault, m the formerYugoslavia (or similar
armed conflicts) have been aware that they were committmg a crime of a univer-
sal character, for which they could be prosecuted? We thmk not These offenses
are prohibited not only by international humanitanan law but also by the penal
law of all civilized nations The former Socialist Federal Republic ofYugoslavia was
a party to the Geneva Conventions and actually went beyond these Instruments
in expressly cnmmalizing rape m domestic legislation enacted in fulfilment of i ts
Obligation underthe conventions to sanction grave breaches 1lThis state was also
a party to the Genocide Convention and to Additional Protocols l and II to the
Geneva Conventions ^ It is at least arguable that the new republics ansmg out of
the formerYugoslavia are bound by these international obligations1
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U N I V E R S A L J U R I S D I C T I O N

The International Tribunal was established by the Secunty Council as an exercise
of its authonty, under chapterVII of the UN charter, to mamtam or restore inter-
national peace and secunty and member states are required, in particular by arti-
cles 25 and 48 of the Charter, to cooperate with theTribunal ""This duty is elabo-
rated upon m Secunty Council Resolution 827 and the Statute of theTribunal,
which enjom member states to cooperate m the mvestigation, arrest, and surren-
der of suspects and to render other forms of assistance 1S Except for Serbia and
Montenegro, the new republics of the formerYugoslavia have been admitted to
membership in the United Nations and therefore are bound to comply with the-
se obligations It is nonetheless mstructive to mquire whetherthe sources of hu-
manitanan law that are incorporated mto articles 2-5 of the Statute give indepen-
dent grounds - namely, universal junsdiction - to detam and surrender persons al-
leged to have committed the crimes over which the Tribunal has subject matter
junsdiction A brief review generally suggests that this is so

In the context of international armed conflict, universal junsdiction undoubtedly
attaches to grave breaches of the Geneva Conventions, and for our particular
purpose the Fourth Geneva Convention,'6 grave breaches of Additional Protocol
l,1' acts m violation of the Genocide Convention,4S and crimes agamst humanity19

The senous nature of these crimes obhges governments to prevent their commis-
sion and to prosecute alleged perpetrators thereof50 Failmg appropnate domestic
action.the international community may step m to prosecute offenders, notwith-
standmg considerations of state sovereignty'1 Moreover, assuming that the offen-
ses of rape and other forms of sexual assault feil outside the scope of these con-
ventional sources but nonetheless could be charactenzed as war crimes under
customary law, universal junsdiction would anse under the customary law appli-
cableto international armed conflict"
The law relative to noninternational, or internal, armed conflict," however, does
not use the term 'war crime' and perhaps would not support prosecution as a
matter of customary international law under the pnnciple of universal
junsdiction 'The states that drafted and adopted Additional Protocol II to the
Geneva Conventions were reluctant to recognize the existence of rules of custo-
mary international law that govern noninternational conflicts States still consider
such conflicts generally to be governed by national, rather than international, law
It may be that for the prosecution of alleged perpetrators of rape and other sexu-
al assaults, committed m areas where the conflict is considered to be of an intern-
al character, "unless the parties to (the) conflict agree otherwise, the only offen-
ses for which universal junsdiction (would) exist ( ) are "crimes agamst humani-
ty" and genocide, which apply irrespective to the conflicts' dassification "rs A simi-
lar exception anses where the internal armed conflict is deemed to have the sta-
tus of a true civil war, or a belhgerency'That is,"common Article 2 of the Geneva
Conventions along with all of the more general customary law of war" apply to an
internal armed conflict if the combatant group meets accepted criteria for insur-
gent status These mclude "( l) sustamed use of force, (2) an armed force with a
responsible command structure, (3) general control of significant terntory, and
(4) the semblance of a governmental structure, especially one negotiatmg at the
international level"56 In general, however, m an internal, rather than international,
armed conflict, the legal bases to undertake an international prosecution may be
narrower, though this area or law remams unsettled 5'
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C R I M I N A L R E S P O N S I B I L I T Y
The Statute of the International Tribunal forthe FormerYugoslavia is predicated
on mdividual crimmal responsibility for both the perpetrators of crimes withm the
Tribunal's competence and their superiors Article 7( l) assigns mdividual crimmal
responsibility to persons who "planned, instigated, ordered, committed or other-
wise aided and abetted m the planning, preparation or execution" of crimes wil-
hin the competence of the Tribunal Where "acts referred to m article 2 to 5 of
the present Statute (were) committed by a subordmate,"the perpetrator's supe-
noi will be personally crimmally responsible "if hè knew or had reason to know
that the subordinate was about to commit such acts or had done so and the su-
perior failed to take the necessary and reasonable measures to prevent such acts
or to punish the perpetrators thereof" "These provisions, which permit hability to
extend up the politica! and military command structure both for setting policy
and for acts of omission, have their legal and histoncal antecedents m the trials of
Axis leaders at Nuremberg andTokyo followingthe second world war 'This ap-
proach to crimmal responsibility was subscquently reiterated and approved m a
number of important multilateral initiatives '"

In the war in the formerYugoslavia, paramilitary activity is very common and very
complex Although underthe fhird Geneva Convention a resistance force or a
guenlla orgamzation cannot be considered an independent party to a conflict,
participants in such groups are bound by the Geneva Conventions if their orgam-
zation can be shown to be related to the state " Givcn the recognition m interna-
tional law of the responsibility of government, mduding political leaders, public of-
ficials, and even heads of state, for the prevention and punishment of grave bre-
aches of the Geneva Conventions and Protocols, of war crimes under customary
law, and of the offenses prosecuted at Nuremberg andTokyo," the Statute's ex
press rejection of official immunity as a defense may make it possible (as at Nur-
emberg and Tokyo) to tie the crimmal activities of paramilitary and irregulär units
to the top levels of government Under article 7(2) of the Statute,"The official po-
sition of any accused person, whether as Head of State or Government or as a re-
sponsible Government official, shali not relieve such person of cnmmal responsi-
bility nor mitigate punishrnent"This provision is particularly important with re-
gard to prosecutmg sexual assault in the formerYugoslavia The systematic manner
m which rape and other crimes with a sexual component are alleged to have been
committed tends to show that they were a means of implementmg the policy of
'ethnic cleansmg''

SOURCES OF LAW
G R A V E B R E A C H E S OF THE G E N E V A C O N V E N T I O N S OF 1949
Article 2 of the Statute gives theTnbunal "the power to prosecute persons com-
mittmg or ordenng to be committed grave breaches of the Geneva Conventions
of l 2 August l 949 "nThe grave breaches enumerated m article 2 that are rele-
vant hcre are "(b)torture or inhumane treatment, mduding biological expen-
ments, (c)willfuily causmg great suffermg or senous mjury to body or health "
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Rape and otherforms of sexual assaulL can be considered to fall into these cate-
gones The International Committee of the Red Cross' (ICRC) commentaryto ar-
ticles 146 and 147 of the Fourth Geneva Convention states that inhuman treat-
ment is treatment contrary to article 27 of the Fourth Geneva Convention, which
expressly prohibits rape,that inhumane treatment should not be confined to phy-
sical mjury or mjury to health but indudes measures that cause "grave mjury" to
human digmty, and that "(o)ther grave breaches of the same character as those
listed m Article 147 can be easily imagmed "6jThe commentary goes on to note
that "(t) his was well understood when theYugoslav Penal Code (Article 125) was
adopted" by a law dated February 27, 195 l .Yugoslavia provided sanctions agamst
not only all the grave breaches set out in the 1949 Geneva Conventions but also,
in the provision relatmg to war crimes agamst civihan populations, a 'considerably
larger' list of punishable offenses that included forced prostitution "
Specifically under article 2(b) of theTnbunal's Statute, the l 984 United Nations
Convention agamst Torture and Other Cruel, Inhumane, or DegradmgTreatment
or Punishment"The convention defines torture, m relevant part, as any act by
which pain or suffermg, whether physical or mental, is mflicted on a person for
such purposes as punishmg him for an act that hè or a third person has commit-
ted or is suspected of havmg committed, or intimidating or coercmg him or a third
person, or for any reason based on discnmmation of any kind f8

Support for prosecutmg rape under article 2(c) of the Statute comes from ICRC
Aide-Memoire of December 3, l 992, which asserts that the grave breach of "wil-
fully causmg great suffermg or senous mjury to body or health" (article 147 of the
Fourth Geneva Convention) covers rape " In a recent report on Bosnia-Herzeg-
ovia.Amnesty International also considers"rape and sexual abuse forms of tor-
ture or crue!, inhuman or degradmg treatment"70

Assummg that sexual assault constitutes a grave breach and thus a war crime, it is
sufficient for the prosecution to prove a single act, ratherthan a pattern of con-
duct " At the same time, it must also be proven that the alleged perpetrator is lin-
ked to one side of the armed conflict, actmg agamst neutral citizens or citizens of a
belligerent state Fhis bürden may not be particularly significant m the post-World
War II Axis trials, it was estabhshed that the alleged perpetrator "need not neces-
sanly be a soldier"" However, the Situation m the formerYugoslavia is less clear
than m World War II, so it remams to be seen whether this requirement will be as
readily fulfilled here Moreover, m general with respect to prosecutmg grave bre-
aches, it is necessary to establish that the offenses m question have occurred m
the context of an international armed conflict /3TheTnbunal will therefore have
to determmc on a case-by-case basis whether the context m which the offenses
allegedly occurred was international or mternal m nature 1

VIOLATIONS OF THE LAW OF CUSTOMS OF WAR

Article 3 of the Statute gives the Tribunal "the Power to prosecute persons viola-
ting the laws or customs of wai" as set out m the 1907 Hague Convention (IV) Re-
spectmg the Laws and Customs ofWar on Land, and annexed regulations, and as
"mterpreted and apphed" by tne Nuremberg fnbunal' For the most part, the
offenses listed m the Statute relate to methods of waging warthat are not directly



relevant here, such äs use of "weapons calculated Lo cause unnecessary suffermg"
or attacks on undefended buildings or settlements However, the enumeration in
article 3 of such offenses is not exhaustive " We believe that with regard to the
crimes of rape and other forms of sexual assault, article 46 of the 1907 Hague
Convention (IV), providing protection for'Tamily honour and nghts (and) the lives
of persons," is one set of protections that can be read into article 3 ofthe Statute
of the International Tribunal for the Former Yugoslavia " But wc would suggest
more broadly that article 3 ofthe Statute encompasses any violations of customa-
ry international law that can be considered war crimes We believe that certam
provisions ofthe Fourth Geneva Convention and of Additional Protocol l are de-
claratory of customary international law relatmg to war crimes and would permit
theTribunal to prosecute rape and other forms of sexual assault äs such withm the
scope of article 3 ofthe Statute With regard to sexual offenses, the relevant pro-
visions include article 27 ofthe Forth Geneva Convention, which is denved from
article 46 of the Hague Convention (IV) Article 27 is widely held to codify custo-
mary international law'" It expressly prohibits rape, enforced prostitution, and any
form of incident assault m the context of an international armed conflict Similarly,
article 76(1) ofAdditional Protocol l expressly prohibits "rape, forced prostitution
and other forms of indecent assaulf'^This provision (like article 75 ofAdditional
Protocol I) offers a catchall protection for persons not protected by any other
provisions ofthe Geneva Conventions or Additional Protocol l 's)

Additional Protocol l also identifies äs grave breaches "inhuman and degradmg
practices mvolvmg outrages upon personal dignity, based on racial discnmmation"
that are "committed wilfully and in violation of the Conventions or the Proto-
col""1 Even if Additional Protocol l cannot m lts entirety be considered to be part
of customary international law, it is to be expected that this provision, article 85
(4)(c) can m any event be applied with regard to violations ofthe 1949 Geneva
Conventions and those parts of Protocol l that can be considered customary in-
ternational law, includmg rape and other sexual assaultsaj While the prosecution
would have to prove the element of racial discrimmation here, this provision, unli-
ke the Genocide Convention,d does not require a showing that the crime was
committed with the discnmmatory mtent of destroymg a group of persons The
prosecution must, however, establish that the crimes were committed wilfully m
violation ofthe Geneva Conventions or Additional Protocol l " ' At the moment, it
remains unclear as an evidentiary matter how to prove these elements
Another rule of customary international law set out m Additional Protocol l con-
cerns the necessity of distmguishing between civihans and combatants m armed
conflict and of justifymg attacks on the basis of military necessity8 This rule can
surely be considered part of customary international law it was first articulated m
the Declaration of St Petersburg of 1868 and has smce been reaffirmed m many
multilateral Instruments, such as Resolution XXVIII, adopted at theTwentieth In-
ternational Conference ofthe Red Cross, held in 1965 mVienna, and General As-
sembly Resolution 2444 (XXIII) "
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R E P R I S A L S

Additional Protocol l to the Geneva Conventions prohibits rape and other forms
of sexual assault as reprisals agamst civi l ians87 Even ifthis instrument is not consi-
dered applicable undertheTnbunal's Statute, reprisals are prohibited agamst pro-
tected persons underthe Fourth Geneva Convention 88The application of these
rulcs is subject to the customary international law of armed conflict8'

NONINTERNATIONAL CONFLICT
TO the extent that rape or other forms of sexual assault allegedly perpetrated in
tne region of the formerYugoslavia have been committed in circumstances that
are not regarded äs international armed conflict,90 it is uncertam whether the Tri-
bunal would have junsdiction under the laws or customs of war äs embodied in
the Statute (if the crimes can be considered crimes agamst humanity or genocide,
junsdiction would attach even m the conflict were mternal) Nonetheless, we be-
lieve there is great normative force behmd the customary law applicable in nonin-
ternational armed conflict and offer a brief discussion
Common article 3 of the Geneva Conventions of l 949 provides a list of funda-
mental protections applicable in armed conflict Relevant here is the prohibition
on "violence to life and person, m particular murder of all kinds, mutilation, cruel
treatment and torture" and" outrages upon personal dignity, in particular humilia-
tmg and degradmg treatment"'1 Although common article 3 states that it is appli-
cable specifically to noninternational armed conflict, the International Court of
Justice ruled in the Nicaragua case that these prmciples constitute "elementary
considerations of humanity" and they cannot be breached m an armed conflict,
regardless of whether it is international or national in character'2The Secretary-
General's Report cites this opmion with approval (aithough m a discussion of cri-
mes agamst humanity) "The Final Report of the Commission of Experts takes
much more limited view "(V)iolations of the laws or customs of war referred to in
article 3 ofthe Statute of the International Tribunal are offenses when committed
m international, but not m mternal armed conflict"-11

Another possibility m cases of sexual assault committed in noninternational ar-
med conflict is to look to Additional Protocol II Articie 4 identifies 'fundamental
guarantees' and contames a prohibition on rape, enforced prostitution, and other
forms of sexual assault By its terms, Additional Protocol II applies only where the
armed conflict takes "place in the terntory of a High Contracting Party between
its armed forces and dissident armed forces or other organized groups which, un-
der responsible command, exercise such control over a part of its terntory äs to
enable them to carry out sustamed and concerted military operations and to im-
plement this Protocol "*' Accordmg to the ICRC commentary on Additional Pro-
tocol II, this threshold for application "seems fairly high" but reahstic smce the m-
surgents must be m a position to implement the protocol96

Meron, however, cnticizes"the proposition that beyond the express provisions of
Protocol II, regulation of mternal armed conflict is relegated to the domestic law
of states"
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Protocol II also contams a basic core of human righls Some of these rights have
already been recognized as customary m human nghts Instruments and should
also be considered äs such when stated m Instruments of humanitanan lawThis is
confirmed by the recent ICRC commentary (cited above)9/

THE ICRC C O M M E N T A R Y SUPPORTS M E R O N ' S A R G U M E N T :

Protocol II contams virtually all the irreducible rights of the Convenant on Civil
and Pohtical Rights These rights are based on rules of universal validity to which
States can be held, even in the absence of any treaty Obligation or any explicit
commitment on their part

(Even if the combatants are not party to the protocol) this does not mean that
anythmg is permitted "The human person remams underthe protection of the
prmciples of humanity and the dictates of the public conscience" Smce they re-
flect public conscience, the prmciples of humanity actually constitute a universal
reference pomt and apply mdependently of the Protocol

(Moreover,) the existence of customary norms in mternal armed conflicts
should not be totally denied An example that might be given is the respect for
and protection of the wounded Irrespective of the quahfication of the conflict as
an mternal or international conflict, the codes of conduct are not fundamentally
different"

GENOCIDE
Article 4 of the Statute is modeled closely on the l 948 Convention on the Pre-
vention and Punishment of the Crime of Genocide The Statute defines the offen-
se as follows " Genocide means any of the followmg acts committed with mtent
to destroy, m whole or m part, a national, ethnical, racial or religieus group, as
such"" In enumerating the acts that constitute genocide (where the requisite m-
tent is present), the Statute also conforms to the Genocide Convention

(a) kilhng members of the group
(b) cdusmg senous bodily or mental harm to members of the group
(c) dchberatejy infhcting on the group conditions of hfe calculated to bi ing about lts physical
deslruction in whole or m part
(d) imposing measures intended to prevent births withm the group
(e) forcibly transferring children of the group to another group ' '

For our purposes, the relevant acts are enumerated m article 4(2)(b)-(d)
In alleging genocide, the prosecution has an advantage m that a conviction may be
had not only for any of the above acts but also for"conspiracy to commit genoci-
de, direct and public mcitement to commit genocide, attempt to commit genoci-
de, and complicity m genocide " IC I Furthermore, genocide is not restricted to situ-
ations mvolvmg armed conflict (international or mternal) but may be committed
m times of peace On the other hand, it is not yet clear what leve! of proof will sa-
tisfy the mtent requirement This will depend m part on whether ethnic cleansmg
can be proven as the aim, or at least an aspect, of the war m formerYugoslavia
Moreover, although a single act from the above list (for example, castration) per-
formed by a private mdividual apparently can constitute genocide,"" it remams to
be seen under what conditions such an mdividual deed will be considered genoci-
de by the InternationalTnbunal
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CRIMES AGAINST HUMANITY
Article 5 of the Statute creates junsdiction over crimes against humanity As no-
ted earher, the Statute expressly mcludes rape m this provision, and we construe
this reference to "rape" to include otherforms of sexual assault.103

Specifically, article 5 confers on the Tribunal "the power to prosecute persons re-
sponsible forthe foilowmg crimes when committed m armed conflict, whether in-
ternational or mternal m character, and directed against any civilian population."
This provision lists the foilowmg acts as crimes against humanity

(a) murder,
(b) extermmation,
(c) enslavcment,
(d) deportation
(e) impnsonment,
(f) torture,
(g) iape ,
(h) persecutions on polttical, racial and rehgious grounds,
(i) othei inhumane acts

THE SECRETARY-GENERAL'S REPORT OFFERS THIS DEFINITION OF CRIMES
A G A I N S T HUMANITY:
inhumane acts of a very senous nature, such as wilful killmg, torture or rape, com-
mitted as part of a widespread or systematic attack against any civilian population
on national, political, ethnic, racial or rehgious grounds. In the conflict in the terri-
tory of the former Yugoslavia, such inhumane acts have taken the form of so-cal-
led 'ethnic deansmg' and widespread and systematic rape and other forms of
sexual assault, includmg enforced prostitution.10*1

In his commentary to the Statute, the Secretary-General takes the position that
this category of offense is applicable only to armed conflict.105 We disagree We
would suggestthat smce Nuremberg the law of crimes against humanity has evol-
ved to the pomt that it is immatenal whether they are committed m armed con-
flict or not This is the position taken by the Draft Code of Crimes against the Pe-
ace and Secunty of Mankind m the provision modeled on article 6(c) of the Nur-
emberg Charter and also by many international law experts l06

As quoted above, the Secretary-General's Report speafies that such crimes must
be perpetrated as part of a "widespread or systematic attack" against a civilian
population. The reference to civilian 'population' mdicates that the category of
crimes against humanity excludes isolated incidents. Similarly, 'widespread' refers
to the commission of such crimes on a large scale or to a pattern of abuse Re-
ports and other available Information relating to the former Yugoslavia pomt to a
pattern m which an area in conquered, the women are taken away and raped whi-
le m detention, or rapes are committed on the spot m the presence of the victim's
family. 'Systematic' refers to a pattern of abuse of which rape m one element; in
other words, rape is used as a too! of war, given lts potential to cause great dis-
tress to the victim, her family, and her Community. Reports also tend to pomt to
such a systematic use of rape. It has been alleged that when an area is conquered,
the mhabitants are subjected both to rape and other types of sexual assault and
to murder, particularly m and around detention camps. This review suggests that
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article 5 does not contemplate junsdiction for inhumane acts that do not appear
to form part of a langer attack lo 'As elaborated in the Secretary-General's Report,
article 5 also incorporates an intent element the commentary refers to mhuma
ne acts committed on "national, political, ethnic, racial or religious" grounds This
element should be easierto prove than the intent requirement m the crime of ge-
nocide (under article 4) because it is necessary only to show that the alleged per-
petrators knew or should have known that his conduct could contnbute to the
destruction of the group m question l08

Fmally the prosecution will have to prove state involvement to make out a case of
crimes agamst humanity This element may not be loo difficultto satisfy because it
will suffice to show that the government, which is responsible for prevention and
suppression, instigated or at least tolerated such crimes ""
In sum, the distmquishmg features of crimes agamst humanity are their senous na-
ture and the context in which they take place Such crimes can be committed by
anybody it is bot necessary to establish that the perpetrator was a belligerent''°

P R A C T I C A L A P P L I C A T I O N OF THE LAW

The possible sources of law upon which the prosecution might rely m cases of
rape and other types of sexual assault are descnbed above We have tned to
stress that, on the one hand, the Tribunal's prosecution of such crimes m the for-
mer Yugoslavia fits withm the natural development of international humanitanan
law, on the other hand, it will be difficult forthe prosecution to prove that a speci-
fic offense falls under one or more of the artides that set out the subject-matter
junsdiction of the Tribunal As in a domestic prosecution, each element of the al-
leged crime will have to be proven and will require a great deal of case prepara-
tion Here we focus on some evidentiary issues
Every developed legal System has rules of evidence that guide the process of gat-
hering and assessmg data to support a factually and legally sound result l hè
Commission of Experts established under Secunty Council Resolution 780 was
directed by the Council to conduct an mquiry with a view to providmg the Secre-
tary-General with its conclusions on evidence of grave breaches of the Geneva
Conventions and other violations of international humanitanan law in the ternto-
ry of the former Yugoslavia However, when the Commission started work m
1992, there were no rules of procedure and evidence related to possible future
trials to guide it In addition, the Commission had no authorrty to develop policy
with regard to future prosecutions Until the Tribunal itself was constituted and
later adopted evidentiary rules,1" the Commission remamed uncertam aboutthe
importance and status of any evidence it collected and on the manner in which
the anticipated rules of procedure and evidence could or should mfluence lts m-
vestigations Due to this lack of guidance, the Commission had to chart lts own
course with respect to seekmg out and evaluatmg data Especially m relation to
the mvestigation of rape and sexual assault, the nature of the Commission's man-
date, combmed withe lack of direction on evidentiary matters (not to mention
the practical constramts on fact-findmg while an armed conflict is in progress),
complicated its task As an initial pomt, it should be noted that questions of evi-
dence relate very directly both to the law of evidence and Lo the applicable sub-
stantive law We have already seen that rape and sexual assault might be prosecu-
ted under several artides of the Tribunals Statute, each with lts own evidentiary
requirements Given the vanety among domestic legal Systems m the proof of
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rape cases - whether for example proof of force and penetration is required,
whether prior sexual history is admissible, whether corroboration is required,
and so forth - it was very difficult to determme what evidence to collect For exa-
mple, from a prosecutonal perspecüve in a legal System that requires corrobora-
tion (as most legal Systems do), it hardly seems to make sense to collect state-
ments of victims of rape if no corroboration can be found While this concern cal-
Is into question the prosecutonal value of exammmg statements by individual
i ape victims, the Commission's mandate was not focused on prosecution, and it
could therefore rely on such statements as part of the process of compiling evi-
dence of violations of international humanitanan law In particular, given the pos-
sibihty of prosecutmg rape as a crime agamst humanity, lack of corroboration was
not an msurmountable obstacle -more important was to collect evidence that
such crimes were bemg committed in a systematic way or were encouraged by
policy
Rule 96 of the Tribunal s Rules of Procedure and Evidence sets out the followmg
requirements m "cases of sexual assault"

(i) no cori oboi ation of the victim s testimony shall be requircd
(n) consent shall not be illowed as a defence if the viclim
(a) has been subjecled to 01 threatened with or has had reason to feat violence dui ess
dctenlion or psychological oppression or
(b) reasonably bcheved that if she did not submit another m ght be so subjected thi eatened 01
put m fear
(MI) before evidence of the vicLim s consent is admitted the accused shall satisfy the 11 lal
Chamber m cameia that the evidence is relevant and credible
(iv) pnor sexual conduct of the victim shall nol be admitted m evidence "

Rule 96(i) resolves the problem of corroboration noted above, easmgthe prose-
cution's bürden However, the due process function that corroboration is claimed
to serve must be met by other procedural protections, in particular, cross-exami-
nation, and it is not clear whether rule 96(n) as wntten poses an unacceptable risk
of harassment of victims who testify Rule 96(in), which was added m January
1995,' 3 as weil as the establishment of the victim and witness unit at the Interna-
tional Tribunal, may decrease this risk
A final concern relates to lack of familianty on the part of defendants and witnes-
ses from a civil law tradition with the largely common law-onented proceedings
before the Tribunal The potential for misunderstanding, errors and other pro-
blems must not be underestimated even with representation provided by coun-
sel In the future, this problem might be alieviated by the establishment of a per-
manent tribunal with a well-developed and broadly dissemmated set of rules of
procedure and evidence

The Situation m the Former Yugoslavia cned out for a response from the interna-
tional community The United Nations took up this challenge by giving the crimes
of and sexual assault a place m the Statute of the International Tribunal The enu-
meration of rape as one of the modes of committing a crime agamst humanity m
article 5 represents a watershed in the history of international law this is the first
time that rape has been so charactenzed m an instrument of this Statute If the
Tribunal succeeds m prosecutng the planners and perpetrators of these crimes,
we may anticipate a deterrert effect m the future armed conflicts and, possibly,
more serious attention to sexual assault m domestic legal Systems
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NOTEN

Editor's note research for this article was updated through December 3 1 , 1 994 As this article
went to press for the Criminal Law Forum, revisions reflecting a few of the amendments made
m january 1995 to the Tribunal's Rules of Procedure and Evidence were added For recent de-
velopments in this discussion on rape m warfare and the latest devefopments m the procedure
of the Tribunal the reader is referred to the other articles on the subject m this book

1 For genera! Information on rape and other forms of sexual assaull in limes of armed conflict see
Susan Brownmifler Agamst Our Will Men Women and Rape (l 975) Theodoi Meron Heniys
Wars and Shakespeare s Laws Perspectives on the Law of War in the Latei Middle Ages (l 993)
2 Eg CSCE Rapporteurs (Corell Turk Thune) Moscow Human Dimension Mechanism to Bosnia
Herzegovina and Croatia Proposal for an International War Crimes Tribunal for the Former Yug
oslavia (1993) Letter from the Permanent Representatives of Sweden to the Secretary General
Feb 18 1993 UN Doe S/2530/(l 993) annexmg a summary of this report and the tcxt of a deci
sion by CSCF Participating States on the report Amnesty International Bosnia Herzegovina Rape
and Sexual Abuse by Armed Forces ( l 993) Helsinki Watch War Crimes in Bosnia Herzegovia
(1992) Theodor Meron Editonal Comment Rape as a Crime under International Humanitanan
Law 8/Am J Int l L 425 & n 6 ( l 993)
3 Letter from the Secretary Genei al to the President of the Secunty Council May 24 1994
U N Doe S / 1 991/674 (1994) transmiltmg Final Report of the Commission of Experts Estabhshed
pursuantto Secunty Council Resolution 780 (1992) available in U N Gopher/Currcnt Informa
tion/Secretary General s Report (heremafter Final Report)
4 The Commission of Experts was set upby S C Res/80 U N SCOR 4/th Year l 992 S C Ros &
Dec at 36 U N Doe S/INF/48 (1992) repnnted m appendix A of this issue of Oiminal Law Forum
5 The Secunty Council set up the International Tribunal through S C Res 808 U N SCOR 48th
Year 3 l /5 thmlg at l U N Doe S/RES/808 ( ! 993) leprmted m appendix A of this issue of Ci im
nal Law forum and available in U N Gopher/Documents/Securtity Conuncil Resolutions S C Res
827 U N SCOR 48th year 3 2 l 7 t h m t g at l U N Doe S/RES/827 ( l 993) repnnted in appendix
A of this issue of Cl iminal Law l orum and in 32 l L M 1203 In this connection see Report of the
Secretary General pursuantto Paragraph 2 of Secunty Council Resolution 808 (1993) U N Doe
S/25704 & Add l ( l 993) i epnnted m appendix B of this issue of Ci iminal Law Forum m 32 l L M
l l 63 (heremaftei Secretary General s Report) The Statute of the Intel national Tribunal is set out

as an annex to Secretaiy General s Report supra and is repnnted m appendix B of this issue of
Criminal Law Forum and m 32 l L M l l 92 (Heremafter Statute) For background see Peter Burns
The International Criminal Tribunal The Diffirult Union of Pnnciple and Politics in this issue of
Criminal Law Forum
6 Secretary General s Report supra not 5 "* l l 48 Statute supra note 5 art 5
7 On the Tribunal s junsdirtion over such crimes see infia section entitled Crimes igamst Huma
nity On the relevant Provision of the Nuremberg Charter see infra text accomapanymg note 20
8 On the l nbunal s junsdiction over such crimes see mfi a section enitled Grave Breachcs of the
Geneva Conventions of l 949
9 On the Tribunal s junsdiction over such crimes see infra section entitled Violations of the Laws
or Customs of War
10 On the Tnbunal s junsdiction over such crimes see infra section entitled Genocide
1 1 Secretary General s Report s u p i a n o t e S ' 3 3 35 see section infra entit led Violations o f the
Laws or Customs of War
12 For a more techmcal discussion see Fmil Report s u p i a n o t 3 annex II
1 3 While victims of rape and other forms of sexual assault can ofcourse be prisoners of war or
bellingcrents we have chosen to focus on the law concernmg civilians as this category embraccs
the majonty of sexual assault victims in the region of the forrner Yugoslavia
l 4 Geneva Convent on Relative to the Protection of Civihan Persons in Time of War adopted
Aug 12 1949 / 5 U N T S 287 (heremafter Geneva Convcntion IV)
15 See R j Cook Accountability m International Law for Violalions of Women s Rights by
Non state Actors m Rcconcievmg Reality Women and International l aw 93 104 05 (American so
ciety of International Law Studies in l ransnational Legal Pohcy No 25 Donnda G Dallmeycred
1993)



l/riei<e Ljeiren/ /vieianie i//ssen

l 6 Sec Vikki Bell, Beyond the "Thorny Question" Femimsm, Foucault, and the Desexuahsation of
Rape, l 9 Int'] j Soc L 83 (l 99 !), Hannccke Ackcr & Marijke Rawie, Seksueel geweld tegen vrouwen
en meisjes !6(Ned Ministerie van Sociale Zaken en Werkgelegenheid l 982), Seksueel geweld ie
dere vrouw en ieder meisje kan er mee te maken krijgen 7 (Heleen de Boer et al eds, l 988)
17 Secretary-General's Report, supra note 5, 48
l 8 Lieber s Code, a comprehensive set of pnnaples governmg the conduct of beüigerents in ene-
my terntory, was drafted for the Union forces in the U S Civil War This was the first attempt to
codify the customary law of warfare, and Lieber's Code became the basis for later efforts at codifi-
ration on the international level Francis Lieber, Instructions forthe Government of Armies of the
United States m the Field, promulgated Apr 24, l 863, art 44, repnnted m The Laws of Armed
Conflicts 3 (Dietrich Schindler & jin Toman eds l 988) The Oxford Manual was drafted by Gusta-
ve Moynier under the auspices of the Institute of International Law as a model for domestic legis-
lation of the laws and customs of war Laws of War on Land (Oxford Manual), adopted Sept 9,
l 880, art 49, repnnted in The Laws of Armed Conflicts, supra, at 35 A similar provision appears
in the Dedaration of Brussels, an early draft codification of the laws of war at the international le-
vel Final Protocol and Project of an International Dedaration Concerning the Laws and Customs
of War Aug 27, l 874, art 38 repnnted in The Laws of Armed Conflicts, supra, at 25 (demanding
respect for "(f)amily honour and nghts, and the lives and property of persons, as well as their reh-
gious convictions and their practice")
At l these documents were influential in the preparation of both Hague convention (II) with Re-
spect to the Laws and Customs of War on Land, with Annexed Regulations, July 29, l 899, and Ha-
que Convention (IV) Respecting the Laws and Cusloms of War on Land, with Annexed Regula
tions, Oct 18, l 907 (hereinafter Hague Convention of Wal on Land, with Annexed Regulations,
Oct l 8, l 907 (hcremafter Hague Convention IV), rcprinled m parallel columns in The Laws of Ar-
med Conflicts, supra at 63
l 9 Secretary-General's Report, supra not 5, * 47 (cilations omitted)
20 The International Military Tribunal at Nuremberg was establishcd pursuant to Agreement for
the Prosecution and Punishment of the Major War Cnmmals of the Luropean Axis. Aug 8, 1945,
82 U N T S 279 the Charter of the International Military Tribunal at Nuremberg is set out m ld at
279 (heremafter Nuremberg Charter) The proccedings are reportcd m the multivolume Trial of
the Major War Cnminals before the International Military Tribunals, Nuremberg, l 4 October
1945-1 Octobei 1946 (1947 -1949 ) For the judgment, sec 22 ld at 4 M (heremaftei Nuremberg

Judgment)
The International Mil itary Tribunal for the Far East was estabhshcd in Tokyo pursuant to Special
Proclamation by the Supreme Commander for the Alhed Powers, Estabhshement of an Interna-
tional Tribunal for the Far Fast, Jan 19, l 946, 4 Bevans 20, reprinled in l Benjamin Ferencz, Defi-
ning International Aggression 522 (l 975) It operated pursuant to Charter of the International Mi
htary Tribunal for the far Fast, jan l 9, l 946 (as amended Apr 26, l 946), 4 Bevans 2 l , i eprmted m
l Ferencz, supra, at 523
The proceedmgs are available on microfilm Recoi d of the Proceedings of the International Milita
i y Tribunal for the Far Last, Tokyo, Japan (l 946-1 948) (heremafrer IMTFE Record of Proceedings)
Majonty and dissenting opmions have been collected m The Tokyo Judgment The International
Military Tribunal forthe Fai Fast, 29 April 1 9 4 6 - 1 2 November 1948 (Bert V A Roling & Chritiaan
Frederik Ruter eds , I 977) (heremafter Tokyo judgment For ddditional soul ces, see mfra note 27
2 1 See Egon Schwelb, Crimes againsL Humanity, 23 Brit Y B Int' l L 178, 1 9 1 (1946)
22 Alhed Control Council Law No l O D e f 20, l 945, art ll( l )(c), m Control Council for Germa-
ny, Official Gazette, Jan 3 1 , 1 946, at 50, reprmted m Documents on Pnsoners of War 304 (Naval
Wai College International Law Studies Vol 60 Howard S Levic cd l 979) (includmg ' rape" un-
der the hcadmg of crimes agamst humanity as one of the "atrocities and offences") On the nexus
between this law and the Nuremberg Charter, see Frank C Newman, United Nations Human
Rights Covenants and the United States Government Dilutcd Promiscs, Foreseeable Futures, 42
DePaul L Rev 1 2 4 1 , 1250-51 (l 993), Di?ne F Orenthcher, Settlmg Accounts The Duty to Prose-
cute Human Rights Violations of a Prior Regime, 100 Yale L J 2537, 2587-90 ( 1 9 9 1 )
The proceedmgs under control council l aw No l O are reported in the multivolume Trials of War
Cnminals before the Nucrnberg Military l ribunals under conti ol Council law No l O, Nuernberg,
October l 946-Api il 1 9 4 9 ( 1 9 4 9 l 95 j) (hei emaftei Trials of War Cnminals) As with Control
Council Law No l O, the International Military l nbunal for the Far Fast considered i ape a war cri-
me 2 Tokyo Judgment, supra note 2.0, al 965, 971-72, 988 89, l ld, at 385 Tor a discussion, see
Met on, supi a note 2, at 425-26 See genei ally mfi a section enlitled 'Aspccts of Prosecution '
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23 See e g Ann Wolbert Burgess & Lynda Lytle Holmstrom, Rope Viclims ofCnses (l 974), Anne E
Goldfeld et al, The Physical and Psychological Setjue/oe ofToiture Symptome iology and Diagnosn,, 259
JAMA ?725 (1988), Shana Swiss & Joan E Giller, Rope as a Crime ofWar A Medical Perspeclivc 270
JAMA 6 1 2 (1993)
)A Vienna Declaidtion and Programme ofAction, U N Doc A/CONF l 57/24 (pl I), at 20
(1993) repnnted m 32 l L M 1 6 6 1
25 See Donna J Sullivan, Current Developments, Women's Human Rights and the 1993 World
Confei ence on Human Rfghts 88 Am j Int's L 152, 1 5 5 - 5 6 ( 1 994)
26 Rape and otherforms of sexual assault can bc caugth by both conventional and customary law
pt ohibitions on torture 01 othcr cruel, inhuman, or degrading treatment and on forced labor or
ensldvernent, - offenses that come within Nuremberg Charter, supra note 20, art 6(c), Draft Code
of Crimes agamst the Peace and Secut ity of Mankind art 2 l , in Report of the Intel national Law
Commission on lts Forty-lhird Session, U N GAOR 46th Sess , Supp No 10, dt 238, U N Doc
A/46/10(1991) (heremafter Draft Code) A selcctive set of refercnces follows
With regard to torture, sec Universal Declaration of Human Rights art 5, G A Res 2I7A(I I I ) ,
UN DocA/810 dt 7l (l 948), Geneva Convention IV, supra note 14,arts 3, 27, 32, International
covenant on civil and Political Rights, adopted Dcc 19, 1966, art 7 999 U N l S 1 7 1 , convention
agamst Torture and Other Cruet, Inhuman, or Degrading frcatmentoi Punishment, G A Res
39/46, UM GAOR, 39th Scss Supp No 5l dl l 97, UN Doc A/39/5 l ( l 984) (heremaftei Tor-
ture Convention), sec also European convcntion for the Protection of Human Rigths and Funda-
mental Fr eedoms, opened for signature No 4, 1950, art 3 Lurop l S 5, Furopean Convention
for the Prevention of Torture and Inhuman or Degrading Treatment o r Punishment, done Nov
26, 1987, Europ l S 126
With regard to forced labor, see ILO Convention (No 29) Concerning Forced or Compulsory La-
bour, ddopled Junc 28, l 930, 39 U N T S 55 (as amended l 946), ILO convention (No l 05) Con-
cerning the Abohtion of Forced l abour, adopted june 25, l 956, 320 U N T S 29 i , International
covcnanl on Civil and Politica! Rights, supra art 8
With regard to slavery see Slavery Convention, Scpt 25, 1926, L N l S 253, Protocol Amending
the Slavery Convention of September 25, l 926, opened for signature Dec 7, 1 9 5 3 , 2 1 2
U M T S 17, Supplementary Convention on the Abolilion of Slavery, the Slave T rade and Institu-
tion1; and Pracliccs similai lo Slavery adopted Sept 7, 1956, 266 U N l S 3, Universal Dedaration
of Human Rights, supra art 4, International Covenant on Civil and Political Rights, supra, art 8
for bakground, see Theodor Meron Human Rights and Humanitanan Norms as Customary Law
(l 989) (heremafter Meron, Human Rights) l heodor Meron, Editonal Comment, War Crimes m
Yugoslavia and the Development of International Law, 88 Am J Int's L 78 (l 994) (heremafter
Meron, War Crimes m Yugoslavia), Sydney L Goldenberg, Crimes agamst Humanity, l 945-1 970
A Study m the Making and Unmakmg of International Cl immal Law, 10 W Ont l Rev l ( 1 9 7 1 )
27 William H Parks, Command Responsibility for War Crimes, 62 Mi! t Rev 1 , 6 9 7 0 ( 1 9 7 3 ) ,
see also Brownmiller, supra notc l , at 56-62 for the off icial transcript of the proceedmgs, m Uni-
ted States v Soema foyoda, see IM ff E Record of Proceedmgs supra note 20 The Rape of Nan-
king trial is reported m 4 UN War Crimes Comm'n Law Reports of Trials ofWai Cnmmals 87
(l 947) On the International Military Tribunal for the fa r East, see Richard H Mmear, Victors' justi-
ce The l okyo War Crimes Trial ( 1 9 7 1 ) , Bert V A Roling & Antonio Cassese, The Tokyo Trial and
Beyond (l 993), see also sources cited supra note 20
28 See Brownmiller, supra note l , ch 3
29 Secretary-General's Report, sypra note 5, ' 34
30 ld '* 34-35
3 l ld ' 35, these are codified m Statute, supra note 5, arts 2-5
32 Gcneva Convention IV, supra note 14, Geneva Convention lor the Amehoration of the Condi-
tion of the Wounded and Sick m Armed Forces m the Field, adopted Aug l 2, l 949, 75 U N T S
3 l (h ere maf te r Geneva Convent ion I), Geneva Convcntion for the Amehoration of the Condition
of Wounded, Sick, Shipwrecked Members of Armed Forces at Sea, adopted Aug l 2 l 949,
U N F S 85 (heremafter Geneva Convention II), Geneva Convention Relative to the Treatment of
Pnsoners of War, adopted Aug 12, l 949, 75 U N f S l 35 (heremafter Geneva Convention III)



33 Compai c Meron, Human Righls, supra note 26, at 46, with Theodoi Meron, The Case for War
Crimes T/ ia/s in Yugoslavia Foreign Äff, Summer l 993, at l 22, l 29 (heremaftei Meron, War Cri-
mes Trials), and Jordan J Paust, Applicabihty of International Ci immal Laws to Events m the For-
mer Yugoslavia, 9 Am U j Int's L & Pol'y 449 5 l 2 n 43 (l 994) ("The nature of most portions of
the Geneva Convenlions ai c now viewed as cuslomary law") See generally Meron, Human
Rights, supia, at 4 l-62, Theodor Meron, The Geneva Conventions as Customary Law 8 1 Am j
Inl s 348 (l 987) 34 Reservations to the Convention on the Prevention and Punishment of the
Ci ime of Genocide, 1 9 5 1 l C j 15 23 (May 28) (considenng Convcntion on the Prevention and
Funishmcnt of the Crime of Genocide, adopted Dec 9, I 9 4 8 , 7 8 U N T S 277 (hcremafter Geno-
cide Convention)) Meron, Human Rights, supra note 26, at 20, agrces that Genocide Convention,
supra, embodies customary Law
35 Hague Convention IV, supra note l 8, Nuremberg Judgment, supra note 20, at 4 14,
Sec t elary-General's Report, supra note 5, * 42
36 Sec Affirmation of the Pr inc ip les of International Law Recognized by the Charter of the Nui -
embcrg Tribunal, G A Res 95 (I), U N doe A/64/Add l, at l 88 ( l 946) (heremafter Affirmation of
Nuremberg Principles)
37 Protocol Additional to the Geneva conventions of l 2 August l 949, and Relating to the Protec-
tion of Vict ims of International Armed Conflicls, adopted june 8, 1977, l l 25 U N T S 3 (entered
into force Dec 7, 1978) (heremafter Additional Protocol I), Protocol Additional lo the Geneva
conventions of l 2 August l 949, and Relating to the Protection of Victims of Non-international Ar-
med Conflicts, adopted june 8, l 977, l l 25 Protection of Vict ims of Non-international armed Con-
flicts, adopted June 8 l 977, l l 25 U N T S 609 (entered into forcc Dec 7, l 978) (heremafter Ad-
ditional Protocol II)
38 Accordmg to Meron, Human Rights, supra note 26, at 76 & nn 209-2 ! O, m the Iran-lraq conflict
both the International committee of the Red Cross and the parties invoked Addititonal Protocol l,
supra note 37
39 ' While the conventions ai c now unquestionably pai t of customary international law and the-
rcfore binding on nonparties the status of the protocols is less secure and it is hkely that only
States that have affirmatively agreed to be bound by them are m fact so bound ' Timothy L H Mc-
Cormack & Gerry j Simpson, The International Law Commission's Draft Code of Crimes agamst
the Peace and Secunty of Mankind An Appraisal of the Substantive Provisions, 5 Cnm L F 1 , 3 7
(1994)
40 Sec Nico Keijzer, Internationale berechting van oorlogsmisdrijven m het vooi malige Joegosla-
vië, Militair Rechterlijk Tijdschrift, Nov -Dec l 993, at 62 66, Meron, Human Rights, supra note ?6
at 62-78, Howard S Levie, The l 977 Protocol l and the United States, 38 St Louis Univ LJ 469
(1994)
4 1 4 fhe Geneva Conventions of t 2 August 1949 Commentary 590 n l , 594 (Jean S Pictetgen
cd , 1958) (citmg Yugoslav Penal Code art l 25, which went beyond Geneva convention IV, supra
note 14, art 147, m cnmmali/ing the followmg offenses in fulfillment of the Obligation under id
art l 46 to enact domestic legislation to punish grave breaches forced change of nationahty for-
ccd conversion to another l eligion, forced Prostitution, mtimidation and terronzation, collective
punishments, illegal detention m a concentiation camp, and starvmg of the population) (heremaf
ter Geneva Conventions Commentary) See mfra note 66 and accompanymg text
42 Office of Public Information, United Nations, The Crime of Genocide A United Nations Con-
vention Aimed at Preventmg Desti uction of Groups and at Punishmg Those Responsible 4 (1973)
(heremafter Crime of Genocide), Jin 1 oman, Index of the Geneva Conventions for the Portection
ofWarv ic t ims of 12 August 1949, at 194 (1973)

127



Nemen*, essay; - maart 1996

43 See Vienna Convention on Succession of States in Respect of Treaties, opened Co r s ignaturc
Aug 23, 1978, arts 34-35, U N Doe A/CONF 803 l /Corr 2 ( l 978), repnnted m I 7 I L M 1488
Paust, supra note 33, at 499-504, conc ludes that the new states m the region are bound by Yugo-
s l a v i a ' s treaty obl igat ions under the UN Charter, the Geneva Conventions, add i t iona l Protocols l
and II the Genocide Convention, the Torture Convention, and other international h u m a m t a n a n
law Ins t ruments fo s i m i l a r effect, see Meron, War Crimes Trials , supra note 33, at l 29 ("The case
for app lymg the grave breaches provisions to the Yugoslav confl ict is strengthened by the fact that
all states mvolved have agreed to honor the obl iga t ions of the forrner Yugoslavia under the Gene-
va conventions Al! (these) states have also accepted the 'Statement of Prmciples ' approved by the
London Conference on Yugosiavia ( i n l 992), concerning comphance with internat ional humamta -
nan law ")
44 See Secretary-General's Report, supra note 5, " ' 125 -126
45 In S C Res 827, supra note 5, ' 4, the Secui ity Counc i l (d)ecide(d) that all States sha l l
cooperate f u l l y with the Internat ional Tr ibunal and lts organs m accordance wi th the present reso-
lu t ion and the Statute of the In te rna t iona l Tr ibunal and that consequent ly all States s h a l l take any
measures necessary under the i r domestic law to imp lemen l the provisions of the present resolu-
üon and the Statute, m c l u d i n g the Obligat ion of States to comply with requcsts for assistance or
orders issued by a Trial Chamber under Article 29 of the Sta tute()"
Statute, supra note 5, art 29, reiterates the Obl igat ion on states to cooperate and sets ou t a non-
exhaustive hst of areas in which assistance must be rendered
1 States s h a l l cooperate with the In t e rna t iona l T r i b u n a l m the mvestigation and prosecution of
persons accused of commit t ing serious viola t ions of in te rna t iona l humani lanan law
2 States s h a l l comply wi thout u n d u e delay with any request for assistance or an order issued by a
f nal Chamber, m c l u d i n g , but not l i m i t e d to
a) the I d e n t i f i c a t i o n and loca t ion of persons, b) the taking of t e s t imony and the product ion of evi-
dence, c) the service of documents , d) the arrest or de tent ion of persons, e) the surrender or the
transfer of the accused to the In te rna t iona l Tr ibuna l
46 Grave breaches are hsted m Geneva Convention l, supra note 32, art 50, Geneva Convention
II, supra note 32 , a r t 5 l , Geneva Convention I I I , supra note 32 , a r t l 30 , Geneva Convention IV,
supra note 14 , art 147 l hè ob l iga t ions on states wi th respect to p u n i s h m g grave breaches are set
out m Geneva Convent ion l , supra, art 49, Geneva Convent ion II, supra, art 50, Geneva Conven-
tion I I I , s u p i a arl l 29, Geveva Convcntion IV, supra, art 146
On the umversa l i t y of junsd ic t ion over grave breaches of the Geneva Conventions, see 4 Geneva
Conventions Comrnentary, supra note 4 l , at 587, Claude P i l l o u d et al I n t e r n a t i o n a l Comm of
the Red Cross, Commentary on the A d d i t i o n a l Protocols of 8 J u n c l 977 to the Geneva conven-
t ions of l ? August l 949, a1 975 (Yves Sandoz et al eds , l 987) For a detai led d i scuss ion assertmg
universal j u n s d i c t i o n over grave breaches of the Geneva Conventions, war cirmes and crimes
agains t h u m a m t y , genocide and certain other mfractions of in te rna t ional law, sec Kenneth C Ran-
d a l l , Universal j u n s d i d i o n under I n t e r n a t i o n a l Law, 66, Te L Rev 785, 800-37 ( l 988)
47 Addi t ional Portocol l, supra note 37, art 85 P i l l o u d et al , supra note 46, at 973, notes that
Addi tona l Portocol l , supra arts 85 9 l , 'Supplements the articles of the Convent ion rc la t ing to
the repression of breaches, wh i l e ex tend ing the appl ica t ion o f t h a t System of repression to bre
aches of the Protocol " In par t i cu la r , A d d i t i o n a l Protocol l Supplements the l i s t of grave breaches
set out m the Geneva Conventions, and "acts descnbed a grave breaches in the conventions are
grave breaches of the Protocol i f they are committcd against new categories of persons and ob-
jects protccted unde r the Portocol " P i l l o u d et al , supra, at 977 Moreover, "grave breaches of the
Convent ions and the Portocol are q u a l i f i e d as war crimes " id
48 Genocide Convent ion, supra note 34, art 6 (contempla t ing the p o s s i b i l i t y of t r ia l by "such m
ternat ional penal t n b u n a l as may have junsd ic t ion with respect to those Contracl ing Parties which
s h a l l have accepted lts j u n s d i c t i o n " or by "a competent T n b u n a l of the State m the Terntory of
which the act was committed"), Crime of Genocide, supra 42, at 4 Not ing that the convent ion
contcmplates the poss ib i l i ty of an international t n b u n a l but does not ac tual ly set up such a body,
Roger S Clark, The I n f l u c n c e of the Nuremberg Trial on the Development of In te rna t iona l Law, m
The Nuremberg Trial and In te rna t iona l Law 249, 255-256 (Georg Gmsburgs & V N Kudnavtsev
eds , l 990), suggests, to the contrary, that the convent ion seems to "point in the direct ion of a de
mal of un ive r sa ta l i ty to be exercised by i n d i v i d u a ! states
49 Nuremberg Charter, supra note 20, art 6(c), Draft Code, supra note 26 art 2 l The recogni-
tion of crimes against humamty as an in t e rna t iona l cr ime "significs that specif ic mass violat ions of
h u m a n rights do not belong any longcr to the sphere of domestic j u n s d i c t i o n The in t e rna t i ona l
C o m m u n i t y is now legally en t i t l ed to intervene m such cases " Ro l ing & Cassese, supra note 27,
at 56
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50 In practica! terms, this means, for example, that if rape and olher sexual offenses constitute a
gtave breach undcr the Gencva Conventions, states are required Lo enact constitute a grave bre-
ach under the Geneva Conventions states are required to enact legislation providing for effective
penal sanchons and to search out and punish (or extradite) suspected perpertralors See supra
note 46, Bert V A Rohng, Aspects of the Crimmal Responsibility for Violations of the Laws of War,
in The New Humanitanan Law of Armed Conflicl l 99, 2 l l (Antonio Cassese ed , l 979) With re-
gard to infraclions of the Geneva Convenlions and ProLocols that are not grave breaches, states
are required to take measures for their suppression but no duty anses to provide for punishment
Geneva Convention IV, supra note 14, art l 46, Additional Protocol l, supra note 37, art 86 (1 )
5 l See e g 4 Geneva Conventions Commentai y, supra note 4 l, at 593 (discussing Gencva Con-
vontion IV, supra note 14, art 146(2)) 52 See Rohng, supra note 50, at 2 l 2 For a discussion of
Hague Convention IV supra note l 8, see mfra section entitled 'Violations of the Laws or Customs
ofWar'
53 Geneva Conventions I-VI, supra note 14, 32, common art 3, Additional Protocol II,
supia nole 37
54 See generally Howard S Levie, The Law of Non-international Ai med Conflict Protocol II to
the 1949 Geneva Conventions (1987)
55 Final Report, supra note 3, ' 42
56 Paust, supra note 33, at 507, 506 (citations omitted)
See mfra notes 96-98 and accompanymg 1ext
57 See Meron, War Crimes fnals, supra note 33, at l 28, Theodor Meron, Draft Model Declara-
tion on Interna! Stnfe, Int'l Rcv Red Cross, jan Feb I 988, at 59, Denisc Plattncr, The Penal Re-
pression of Violations of Internationa] Humanitanan Law Applicable m Non-mternational Armed
Confhcts, Int'l Rev Red Cross, Sept-Oct l 990, at 409, 4 l 4 For Further discussion, see mfra sec-
tion entitled 'Nonmternational Conflict
58 Statute, supra note 5, art 7(3)
59 Liability for acts of omission figured, for example, m the followmg World War II war cnmes
prosecutions Uniled States v Pohl, m 5 Fnals of Wat Cnminals, supra note 22 Case No 4, Uni-
ted States v ühlendorf (Einsatzgruppen Case), m 4 Trials of War Cnminals, supra Case No 9,
United States v Soema Toyoda, discusscd m Parks, supra note 27, at 69-73, United States v Ya-
mashita ( l 945), m 4 UN War Crimes Comm'n, supra note 27, at l , 34, affd, 327 U S l ( l 946),
see also Richard L Lael, The Yamashita Precedent War Ci imes and Command Responsibility
(l 982)
60 Affirmation of Nuremberg Prmciples supia note 36, Genocide Convention, supra note 34, art
4, Convention on the Non-applicability of Staturory Limitations to War Crimes and Crimes
agamst Humanity arl 2, G A Res 239 l (XXIII), U N GAOR, 23d Sess , Supp No l 8, at 40 U N
Doe A/72 l 8 ( l 968), Additonal Protocol l supra note 37, art 86(2), Frits Kalshoven, International
Comm of the Red Cross, Constramts on the Waging of War l 8 -1 9 ( l 99 l), l A Lediakh, The Ap-
plication of the Nuremberg Prmciples by Other Military Tribunals and National Courts, m The
Nurembei g Trial and International l aw, supra note 48, at 263, 266-67
6 l Gcneva Convcntion III, supra note 32, art 4(A)(2), see also additonal Protocol l, supra note
37, arts 43, 50, Pilloud et al , supra note 46, at 5 l 7
62 L g , Geneva Convention IV, supi a note l 4, art l 46, Genocide Convention, supra note 34, art
4, Additional Protocol l, supra note 37, art 86(2), Draft Code, supi a note 26, arts 2 l -22 For a
discussion, see 4 Geneva Conventions Commcntary, supra note 4 l, at 589 96, Cook, supra note
l 5, at 98-99, Kalshoven, supra note 60, at l 8 -1 9, Roling, supra note 50, at 220-27
63 Defined as "rendering an area ethmcally homogeneous by usmg force or mtimidation to remo-
ve persons of given groups from the area " Final Report, supra note 3, f l 29 (quotmg Interim Re-
port mfia ', 55), see also id *'' 128 ,237 Letter form the Secretary-General to the President of
the Sccunly Council Feb 9, 1993, U N Doe S/25274 (l 993), Lransmitting Interim Report of the
Commission ol Experts Established pursuantto Secunty Council Resolution 780 (1992)
64 Each of the Conventions identifies a sd. of "particularly senous Violations that qualify as 'grave
breaches' or war crimes", Secretary-General's Report supra note 5, •* 38 See supra note 46
65 4 Geneva Conventions Commentan, supra note 4 l , at 598, 594
66 ld at 594, 590 n. l See supra note't l
67 Torture convention, supra note 26
68 ld art l
69 Meron, supra note 2, at 462 (citmg ICRC Aide-Mémoire)
70 Amnesty International, supra rote 2, at 2
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71 Rhonda Copelon, Surfacing Gender Reconccptuali/mg Crimes against Women in Time of War, m
/Vlass Rape The War oga/nsf Women /n ßosn/a Her7cgovina A (Alexandra Stigmayer ed , l 99/l) As
noted supra riotes 46-47, grave breachcs are identified, inter aha, in Geneva Convention IV, supra
note l 4, art l 47, and Additional Protocol l, supra note 37, art 85 The sole cntenon thal makes
an offense a grave breach is that it must be "commilted against persons or property protectcd by
the Conventions " Pilloud et al , supra note 46, at 976 Meron, War Crimes Trials, supra note 33,
at l 3 l (emphasis added), lists a number of offenses and states that they "would all bc covered by
war crimes under customary international iaw and buy the grave breachcs provisions of the Gene-
va Conventions When committcd on a mass scale such violations would also give nse to charges
of crimes against humanity and of genocide " The itahcizcd statement implies that crimes do
nol need to be commiUed on a mass scale to constitute grave breaches and other war crimes
72 See Meron, supra note 2, at 426 n l 9
73 " The Geneva Conventions constitute rules of international humanitanan Iaw and provide Lhe
core of the customary Iaw applicablc m international armed conflicls These Convenlions regulaLc
the conduct of war form the humanitanan perspective ", Secretary Generai's Report,
supra note 5, ' 37 (emphasis added)
/4 hnal Report, supra note 3, '"' 42-44
75 Secretary-General's Report, supra note 5, ' 44
76 "Such violations shall includc, but nol be limited to "Statute, supra note 5, art 3 (emphasis
added)
77 Hague Convention IV, supra note 18, art 46 (annex), Meron, supia note 2, at 425 See supra
section entitled 'Violance against Women froni a Changing Social and Legal Perspective'
78 Sec eg 4 Geneva Conventions Commentary, supra note 4 l. al 199-20 l, Meron, Human
Rights, supra note 26, at 47
79 Additional Protocol l, supra note 37, art 76(1) (singling out women as the 'object of special
respect')
80 Pilloud et al, supra note 46, at 892-93 The United Stalcs takes the posilion that Additional
Protocol l, supra note 37, art 75, embodies customary international Iaw, although it has not rali-
fied this instrument hor a detailed discussion of the U S posilion, see Levie, supra note 40, Meron,
Human nghls supra note 26 at 62-/O Levie, supra, at 470 n 4, lisls all the articles the United Sta-
tes believes are declaratory of customaiy Iaw
8 l Additional Protocol l supra note 37, art 85(4)(c)
82 See Meron, supra note 2, Meron, War Crimes Trials, supra note 33, at l 29, Meron, War Cri-
mes in Yugoslavia, supra note 26, at 84 According to Paust, supra note 33, at 5 l 8 rape used as a
taclic for purposes of ethnic clcansmg is covered by cuslomary laws of war' (citing, eg Geneva
Convention IV, supra note 32, arts 3, l 6, 27, 3 l -33, 147, Additional Protocol l, supra note 37, arts
5 l , 75, 76, Additional Portocol II, supra note 37, arts 4, l 3) Sec gencrally supra section enüllcd
'Crimes of Violence of a Sexual Nature', supra tcxl accompanymg notes 32-33, 37-40 65-70
83 Genocide Convention, supia note 34, art 2
84 Pilloud et al , supra note 46, at l 00 l -02, Kalshoven, supra note 60, al 22
85 In particular, see Additional Protocol l, supra nole 37, arts 48, 5 l , 85(3)(a)-(b) Violation of
this rule is a grave breach ld art 85(3)
86 Si Petersburg Declaralion Renouncmg the Use, in Time of War, of Explosive Projectiles under
400 Grammes' Weight, Dec l l, l 868, l 38 Consol T S 297, repnnted m Documenls on the Laws
of War 30 (Adam Robers & Richard Guelff eds, 2d ed I989) Protection of Civihan Populations
against the Dangers of Indiscnmmate Warfarc, ICRC Res XXVIII, in The Laws of Armed Conflicts,
supra note l 8, at 259, G A Res 2444 ((XXIII), U N GAOR, 23d Sess , Supp No l 8, at 50, U N
Doe A/72 l 8 (l 968) (affirmmg ICRC Res XXVIII) The United States takes the position that this
General Assembly resolution embodies customary international Iaw See Meron, Human Rights,
supra note 26, at 69-70
87 Additional Protocol l, supra note 37, arts 5 l (6), 76( l )
88 Geneva Convention IV, supra nole l 4, art 33 ("No protected pcrson may be punishcd for an
offence hè or she has not personally committcd ") ld art 4 defines protected persons as follows
"Persons protected by the Convention are those who, at a given moment and m any manner
whatsoever find themselves, in case of a conflict or occupation, in the hands of a Party to Ihc con-
flict or Occupying Power of which they are not nationals "
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89 Final Report, supra nole 3, ' * 63-66, Meron, Human Rights, supra note 26, at 47, idenlifies the
prohibition on collective punishment and repnsal set out in Geneva Convention IV, supra note 14,
art 33, as embodymg customary law
ee supra tcxt accompanymg notes 53-57
9 l Geneva conventions l IV, supra notes 14, 32, common arl 3 (1 )(a), (c)
92 Military and Paramilitary ActiviUes (Nicar v U S ) , 1986 I C J 4, l 14 (June 27)(citation omit-
Led)

93 See Seci etary-Gencral's Report, supra note 5, * 47 n 9
94 Final Report, supra note 3, * 54 Bul see mfra note 98
95 Additional Protocol II, supra note 37, art 1 (1 )

96 Pilloud et a! , supra note 46, at l 353-54 (discussmg Additonal Protocol II,
supra note 37, art l)
97 Meron, Human Rights, supra note 26, at 73 (citing Pilloud et al , supra note 46, at l 340)
98 Id at l 340-42 (citations omitted) (emphasis added), see also Remarks by Madeleme Albright,
Representative of the United States, U N SCOR, 48th Year, 32 l 7 th mtg at l 5 U N Doc
S/PV 3217 (l 973) (it is understood that the 'laws or customs of war' referrcd to in article 3 (of
the Tribunal's Statute) mclude all obhgations under humanitanan law agreements m force m the
territory of the former Yugoslavia at the time the acts were committed, includmg common artide

3 of the l 949 Geneva Conventions, and the l 977 Additionai Protocols to these Conventions")
99 Statute supra note 5, art 4(2) (followmg Genocide Convention, supra note 34, art 2 )
100 ld (followmg Genocide Convention, supra note 34, art 2)
1 0 1 ld art 4(3)

l 02 Meron, War Crimes Trials, supra note 33, at l 30
103 ld art 5(g) Sec supra noles l 9-22 and accompanymg text
l 04 Seci etaiy-General's Report, supra note 5, * 48
l 05 ld 1 47 ("Crimes agamst humanity are aimed at any civihan population are prohibited regard-
less of wcther they are committed m a n armed conflict, international or mternal m character " (ei
tation omittcd)(emphasis added). see also id n 9
l 06 Draft Code, supra note 26, art 2 l , McCormack & Simpson, supra note 39, at l 5 See gerne-
rally M Chenf Bassiouni, Crimes agamst Humanity m International Cnminal Law 248 (1992), You-
gmdra Khushalani Dignily and Honour ofWomen as Basic and Fundamental Human Rights 32
(1982), Christiaan Frederik Ruter, Enkele aspecten van de strafrechtelijke reactie op oorlogsmisdrij-
ven en niisdnjven tegen de menselijkheid 37-38 (1973)
See supra nole 26 and accompanymg texl

l 07 For further discussion, see Final Report, supra note 3, ' 77, Copelon, supra note 7 l , at 7,
Goldenberg, supra note 26, al 48-49, Schwelb, supra note 2 l , at 1 9 1
108 Secretary General's Report, supra note 5,J 48, see 2 Pieler Nicolaas Drost, The Crime of Sta

te Penal Protection for fundamental Freedoms of Persons and Peoples 33, 8 l -84 (l 959)
l 09 The most recent amendmenls of the l ribunal's Rules of Procedure and Evidence m January
l 995 added a Provision thal will support a fmdmg of state mvolvement where the government m
question has nol been recognized by the international Community "State' A State Member or
non-Member of the United Nations or a self-proclaimed entity de facto exercising governmental
functions, whelher recognised as a State or not " International Tribunal for the Prosecution of
Persons Responsible for Senous Violations of Internationa! Humanitanan Law Committed m the
Territory of the Former Yugoslavia smce l 99 l , Rules of Procedure and Evidence R 2(A), U N
Doc !T/32/Rev2 (1994), U N Doc l f/Rev 3 (l 995), repnnted m appendix C of this issue of Cn-
minal law Forum
l l O See Ruter, supra note l 06, at 37-38, Goldenberg, supra note 26, at l 9, at 48-49
l l l See generally M Chenf Bassiouni, The Commission of Experts Estabhshed pursuant to Secun-
ty Council Resolution 780 ( l 992) Investigatmg Violation of International Humanitanan Law in the
former Yugoslavia In this issue of Crimma! Law Forum, Burns, supra note 5
l l 2 The Tribunal Fmalized Rules of Procedure and Evidence m early 1994 but amended them
several times smce then See supra note l 09 Rule 96(m) was added m January l 995 m U N Doc
IT/Rev 3 (l 995), supra nole l 09
l 13 See supra notes 109, 1 1 2
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