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Foreword

Searching for Justice in Post-Gaddafi Libya is a significant research report,
for Libya as well as for the international community. It is the first publi-
cation of a project on Access to Justice and Institutional Development in
Libya (ajipiL), which was established by scholars in legal and social sci-
ences of our two universities. We gratefully acknowledge the partnership of
The Hague Institute for Global Justice, which made this research possible.

We would like to express our sincere appreciation for the work done by

the research group, and project leaders Prof Jan Michiel Otto, director of
the Van Vollenhoven Institute for Law, Governance and Development, at
Leiden University, Dr Fathi Ali, director of the Benghazi Centre for Research
and Consulting, and Dr Suliman Ibrahim, dean of the Benghazi Law
Faculty.

The ajipIL research project is an innovative international academic project,
which has daringly explored and crossed boundaries, overcoming the dif-
ficulties of a conflict-affected situation. Benghazi University has welcomed
this project in particular since it exemplifies problem-oriented interdisci-
plinary research, and encourages the university to engage in debates on
the justice sector, both domestically and on an international level. Leiden
University appreciates the AJIDIL project as it provides an opportunity to
share, deepen, and apply its rather unique research tradition in the field

of law, governance, and development. It is with pleasure that we note the
good partnership between the ajipiL researchers, which has laid a solid
foundation for further collaboration between our universities.

We are proud that this report was presented on 28 August 2013 in
The Hague at the occasion of the celebration of the 100" anniversary of
the Peace Palace.

Carel Stolker Mohammed El-Tobuli
President of Leiden University Presiclifent of Bénghazi niversity
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PREFACE

Vili

Preface

This project began when, in order to mark the 100" anniversary of the
Peace Palace, the City of The Hague kindly contributed to a research proj-
ect to be undertaken by The Hague Institute for Global Justice (The Hague
Institute) about sustaining the rule of law and its institutions in fragile and
conflict-affected states. The Hague Institute was established in 2011 as a
think-and-do-tank on issues at the intersection of peace, security, and jus-
tice. The institute invited Leiden University’s Van Vollenhoven Institute

for Law, Governance, and Development (vvi/Lu) to be its partner for this
research project.

In November 2011 Libya was considered an important testing ground for
new approaches to peace building and rule of law promotion. The country
had, following events in Tunisia and Egypt, joined in the Arab uprising and
overthrew its ruler, Muammar Gaddafi, with international support. Hence,
it was suggested that the Van Vollenhoven Institute would consider focus-
ing its research on Libya. The Hague Institute itself would conduct a com-
parative desk study of other fragile states as a foundation for a set of prin-
ciples aiming to contribute to peaceful conflict prevention, and resolution
and restoration of justice in post-conflict settings, known as The Hague
Approach.

In further talks with the City of The Hague and The Hague Institute,
the proposal was refined as follows: could the Van Vollenhoven Institute
develop a research project, in the forthcoming year (2012/2013), on and in
Libya, as a fragile state, which would be relevant both to Libya as well as to
further “knowledge-based” rule of law assistance. It was made clear that the
research should be as domestically grounded and participatory as possible.

The vvi/Lu, in its quest for a partner in Libya, sought collaboration with
the Benghazi Centre for Research and Consulting of Benghazi University
(Brcc/Bu). Following successful exploratory talks in Benghazi in February
2012, the vvi and BRrcc jointly decided to carry out such a research project.
They named it “Access to Justice and Institutional Development in Libya,”
abbreviated as ajip1L, a word which remotely connotes the Arabic term
adil, meaning “just” (‘adala means “justice”). Under the leadership of BRcc
director Dr Fathi Ali, Dr Suliman Ibrahim of the Benghazi Law Faculty, and
Prof Jan Michiel Otto, director of the vvi, a small interdisciplinary and inter-
university “AJipIL research group” was formed in Libya (see Annex 1v). Dr
Jessica Carlisle joined the vvi to carry out and support the field research in
Libya.



During the first half of 2012 the preparation of our project continued. After
the February visit of the vvi director to Benghazi, in May a delegation of
four Libyan academics came to Leiden. More visits and meetings in both
countries were to follow (see Annex 1v).

The ajipiL research group used the second half of 2012 to further discuss
the research project, delineate the themes, discuss literature and develop a
conceptual framework. Several sub-projects were started and the research-
ers began doing their first field interviews in Libya.

In the first half of 2013 most of the AjiDIL project’s actual research work
was carried out. Initial research findings were discussed, reports of various
sub-projects were prepared, and on 27 and 28 March a joint expert meet-
ing was conducted by the The Hague Institute and the Van Vollenhoven
Institute, with participation of the aAjipiL research group. From April to July,
finally, this report was prepared.

This report reflects the reality that the AjipIL project has now passed its
initial stages. While some exploratory case studies have been completed,
the data collected for other parts of the project are still subject to analy-
sis. Preparations for a major survey are well under way. The AJIDIL proj-
ect group has already agreed to continue their research into 2014 and an
agreement for future academic cooperation between Brcc/BU and vvi/Lu
has been concluded. The partners acknowledge with appreciation that the
The Hague Institute has established the foundation for this collaborative
enterprise.

Jan Michiel Otto Suliman Ibrahim
Director of the Van Vollen- Dean of the Benghazi
hoven Institute Law Faculty

Leiden/Benghazi, 9 July 2013
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Introduction

1.1

Jan Michiel Otto

Research in Libya: the Setting

This first chapter will explain how the ajipIiL research group has inter-
preted the initial request mentioned in the Preface. After an introduction of
the setting and the research questions, the chapter will briefly discuss the
theme of access to justice. Subsequently, it will introduce the six case stud-
ies, which constitute a major part of this project.

The choice of Libya as field location for a socio-legal research project
was certainly a challenging one, for several reasons. From the outside Libya
was considered an insecure, fragile state and thus a hard and risky place
to do field research; besides, in the past decades international scholars
had hardly been able to study Libya, so there was little by way of a knowl-
edge base in the international, English literature, and outside of Libya not
much was known either about the domestic knowledge base or about the
research capacity in Libya for this type of socio-legal research.

The security situation would have its impact our subsequent research
project. In the event we had to cancel, we did indeed cancel fieldwork
plans, certain trips and meetings, which caused considerable uncertain-
ties and delays. Throughout the duration of the project, Western govern-
ments including that of the Netherlands advised strongly against travel to
Libya, especially to Benghazi. The ajipIL team was nevertheless able on the
basis of its own assessments to overcome these challenges, and could work
steadily towards fulfilling the aims of the research, both in Benghazi and in
Tripoli. For the time being, the vvi researchers have been mainly confined
to working in these cities.

From an international academic perspective, Libya is an under-
researched country. At least until 2011 not many foreign scholars had been
able to do any serious work on law, governance and society in Libya. The
few, well-known exceptions include Hiisken (2009), Joffé and Paoletti
(2011), Layish (2006), Pargeter (2008), St John (2011), and Vandewalle (2006).
During Gaddafi’s rule (1969-2011) Libya seemed rather isolated from the rest
of the world: ideologically, politically, and scientifically.

e L LYVd
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PART 1

In reality, at Libyan universities, there are many scholars who have done
their PhD research abroad. Legal scholars have often been to Egypt and
France, the “centres of radiation,” to use this comparative law terminology,
from where much of Libya’s law was imported during the early 1950s. Some
legal scholars have done their PhDs in the uk. For Master and Doctoral
degrees in the social sciences Libyan academics have often studied in the
UK, the usa, or Egypt. Some of those scholars have also occasionally pub-
lished in English. An institute like the BRcc/BuU has a considerable amount
of experience with policy-oriented multidisciplinary research (see 12.6).

Since the Arab Spring, the annual rankings of fragile states by the interna-
tional magazine Foreign Policy have included Libya and Egypt. Fragility in
Libya has been manifested in serious and continuing violence, major con-
flicts and social cleavages, strongly perceived injustices, and weakness of
state institutions who were supposed to respond to these problems.

After the armed struggle between revolutionaries and Gaddafi forces
came to a formal end in October 2011, many groups decided to remain
armed, allegedly to exert pressure on the government so that it would “ful-
fil the promises of the revolution.” Many bigger and smaller incidents - lay-
ing siege to parliament and ministries; seizing oilfields and airports; the
killing of us ambassador Stevens and three other staff in Benghazi; bomb
attacks; assassinations, kidnappings, imprisonments and torture — have
demonstrated that the new government has not yet been able to regain the
monopoly on the legitimate use of violence.

Injustices are strongly felt by groups who had fallen victim to the
Gaddafi regime, as well as groups — often those regarded as Gaddafi loyal-
ists — who were treated badly during the uprising. In response, the Libyan
government, with the assistance of the United Nations Support Mission
in Libya, have developed policies and law for transitional justice. This
includes an Integrity Commission, which in 2012 began to vet people occu-
pying or nominated for higher positions in state institutions. In May 2013 a
highly contested Political Isolation Law was enacted for the same purpose.

Under Gaddafi most state institutions in Libya had been neglected. They
were tasked with carrying out policies inspired by Green Book ideology, a
unique mix of Arab socialism of the 1960s, elements of religion and domes-
tic culture, various other ideologies, Gaddafi’s personal thought, and totali-
tarian indoctrination. Much of the economy was nationalised and bureau-
cratised. Administrative practices and procedures are still known to be
cumbersome, and marked by nepotism. So, the public administration, the
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police, and the army which the new Libya has inherited from Gaddafi are to
be reconstructed.

Since the 17" February Revolution' Libya’s fragility has been a cause of
concern for both its national government and the international commu-
nity. It has also been for the tens of thousands of justice seekers across
Libya, who on a daily basis are trying to resolve their serious problems and
to find satisfactory solutions to their grievances.

Research Questions

The ajipiL group found that to be practically relevant, the research had in
the first place to address the real life problems of people in Libya.2 Thus the
research group opted for a socio-legal perspective in which people’s jus-
tice-related concerns, and their searches for justice take centre stage. Such
searches for justice may or may not lead them to the realms of law and
state institutions. Given the weaknesses of the state, non-state norms and
justice, provided by tribal and religious authorities or revolutionary groups,
could also be relevant.

These assumptions led to the following initial research questions.

. Which are major justice-related concerns that Libyan people are facing

today, after 42 years of Gaddafi’s rule?

. What are the strategies and practices by which Libyan justice seekers try to

solve their potentially legal problems?

. How do the legal and administrative institutions of the Libyan state

respond, and are those responses deemed satisfactory?

. What are the roles of non-state norms and mechanisms, notably of a

religious and customary nature, in processes of justice seeking in Libya?

. How is Libya’s justice system affected by wider governance issues?

The uprising against Gaddafi began in Benghazi with a Day of Rage, a big demonstration against the regime,
planned on Thursday 17 February 2011. It was the anniversary of demonstrations that had been held on
17 February 2006, during which the police had fired and killed 11 demonstrators.

For an informative overview of concerns of the Libyan people in the aftermath of the uprising against Gaddafi
see Hilsum (2012).

Il 43 1dVHD « L LdVvd
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PART 1

1.3

1.3.1

Access to Justice: International Practices and Academic
Research

A new trend

The research group’s focus on access to justice also fits in with the recent
concerns of policy-makers and practitioners. International assistance pro-
grammes in the area of rule of law and justice have rapidly expanded since
the early 1990s (see 12.1). After an initial emphasis on projects for drafting
legislation, the focus shifted to capacity building and strengthening of legal
institutions. This meant in practice that many ministries of justice, courts
and public prosecution authorities and their staff were trained and advised
with the assistance of colleagues and consultants from abroad. In the early
2000s critical voices increasingly claimed that the programmes’ focus on
the providers of justice had in fact neglected “the demand side,” and that if
justice was ever to prevail in the recipient countries, much more work had
to be done on improving access to justice and legal empowerment of the
poor (Golub 2003).

Hence, from the mid-2000s, social scientists were approached to join
rule of law projects initiated by international donors, which hitherto had
mainly been staffed by lawyers. Donors developed an interest in collabo-
rating with legal anthropologists and other socio-legal researchers. Good
examples are found in the World Bank’s Justice for the Poor programmes
and the unDP Programme on Legal Empowerment and Assistance of the
Disadvantaged (LEaD) in Indonesia, which in 2006 established collabora-
tion with vvI to carry out joint research on access to justice. This collabo-
ration resulted in a series of case studies published in 2010 (Bedner and Vel
2010). These case studies and the concepts and methodology used were a
useful point of reference at the outset of the AJipIL project. For a definition
of access to justice which served as a point of departure of these case stud-
ies, see box 1.



BOX 1

According to Bedner and Vel (2010), access to justice exists if:

people, notably poor and disadvantaged,

suffering from injustices,

have the ability,

to make their grievances be listened to,

and to obtain proper treatment of their grievances,

by state or non-state institutions,

leading to redress of those injustices,

on the basis of rules or principles of state law, religious law or customary law,
in accordance with the rule of law.

The theoretical basis for both the Indonesia studies and for the AjipIL proj-
ect research goes back to the seminal work on transformation of disputes
by Felstiner et al. (1980-81). This article, which systematically looks at dis-
putes from a justice seeker’s perspective, stems from a sociology of law tra-
dition originating in the usa. The AJiDIL project also builds on a parallel
academic development in which jurists and legal anthropologists doing
research in Africa and Asia developed detailed descriptions and solid anal-
yses of customary practices of dispute settlement, notably on property
rights.

Other sources of conceptual inspiration include studies of women’s
rights and courts in Arab states (Welchman 2007; Carlisle 2007a, 2007b,
2008). In the adjacent domain of studies of Sharia and national law, AjiDIL
could draw upon Libyan research on Sharia and figh-based legal reasoning
(Ibrahim 2008) as well as comparative research on the position of Sharia in
national legal systems (Otto 2010).

As far as the Libyan legal system is concerned, the Libyan AjJipIiL team
members had access to a wide range of legal sources and literature in
Arabic. PhD theses on Libyan law are also frequently written in French, but
we could rarely find PhD theses on Libyan law in English. The PhD the-
sis of Algheitta (2011) on human rights and criminal justice, in English, pro-
vided the author with a solid basis for undertaking one of the case studies
(see Chapter 6).

e L LYVd
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PART 1

Case Studies

Adopting an access to justice perspective helped to keep aAjipIL’s feet on the
ground. Our research questions guaranteed that domestic social and legal
realities would guide the researchers rather than abstract assumptions. It
was decided to first tackle the questions by carrying out a number of sepa-
rate case studies, of two types. The first type would follow particular justice
seekers who were seeking remedies for a particular injustice inflicted upon
them. The second type would start on the other side, namely exploring the

Some case studies were to be conducted in Tripoli in Libya’s western
region, and the others in Benghazi in the eastern region. The findings of
these case studies would give us our first qualitative insights into whether
and how on the ground justice can be achieved or not. The findings would
also lead us to topics and questions for other case studies. The selection of
cases was done by the AjipIL team, primarily on the basis of what Libyan
researchers felt was found most relevant to Libyan society.

We have used the term “case study” in a loose way. We intended to collect
cases of justice seeking, following the actions and encounters of a particu-
lar justice seeker trying to find a remedy to a perceived injustice. During the
course of the research, it was decided that a “case” could also be concerned
with a group, even a large group, of justice seekers.

This focus on “cases” distinguishes our approach from the typical legal
treatise analysing legislation and or case law in a distinct area of law, such
as constitutional law or commercial law. It also distinguishes our approach
from the quantitative survey type of social science research.

1.4
1.4.1 Two types of case studies

role of a particular legal institution.
1.4.2

Case studies focusing on legal institutions

The first three of the resulting case studies focus on the work of legal insti-
tutions. The first case discusses the people’s lawyers (see Chapter 5), a
branch of the judicial system providing free legal representation to litigants
in court.® The people’s lawyers elicit both strong support and vocal detrac-

3

Formally, the term “people’s lawyers” was recently replaced with “public lawyers,” according to Law 14/2013.
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tion in Libya. Criticism concentrates on their perceived lack of indepen-
dence and incompetence, while proponents emphasise their indispens-
able role in the judicial system, notably the assistance they provide to the
underprivileged. If a future policy regarding this institution is to be knowl-
edge based, the bases of these entrenched arguments should be analysed.

The second case study makes defence lawyers in criminal trials its
object of study (see Chapter 6). Apart from the constraints of criminal jus-
tice due to the volatile security situation (see 2.3.1) there are also struc-
tural concerns about the operation of the criminal process. These concerns
include the imbalance of power between police and prosecution on the
one hand, and suspect and defence lawyers on the other. The study focuses
notably on the obstacles these lawyers encounter during their involvement
in criminal trials. It highlights the strengths and weaknesses of the criminal
justice system when dealing with “ordinary” cases affecting communities,
such as theft, assault, or imputable traffic offences.

The third case study on legal institutions is a description of a day in a
family court of first instance in Tripoli (see Chapter 7). The family circuit
has perhaps been the part of the Libyan courts that has been least affected
by the transition in terms of their activity. These courts have remained busy
throughout the post-revolutionary period as a forum in which domestic
and social tensions are played out. They are consequently sites in which
some basic rights and obligations of women and men - to marry, within
marriage and after divorce — are adjudicated and negotiated. The capacity
of the legal system to address family court litigants’ claims is therefore cru-
cial to issues of gender justice.

Case studies focusing on justice seekers’ perspectives

The two following case studies discuss how justice seekers have responded
to injustices done to them during the Gaddafi regime. Both reflect their
sense of exclusion from the judicial system before the revolution as well as
in its aftermath.

The after-effects of Law 4/1978, which expropriated and redistrib-
uted large amounts of property during the height of Gaddafi’s social-
ist policies of nationalisation, have been an enormous challenge to the
National Transitional Council (NTc) and subsequent national government
(see Chapter 8). Former property owners have been attempting to regain
ownership of their lost property for decades and in fact the Gaddafi regime
already made some concessions to their grievances. The success of the
revolution has improved the chances of having these grievances heard.

Il 43 1dVHD « L LdVvd
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1.5

Nevertheless, it is a source of frustration to former owners that having their
claims followed through is proving difficult. Many of them are still waiting
for property to be returned.

The fifth case study discusses another group of claimants, namely men
who were unlawfully detained in the 1980s on suspicion of being politi-
cal opponents of the Gaddafi regime (see Chapter 9). All of these men were
subjected to cruel and degrading treatment — including torture and a lack
of medical care — during periods of imprisonment lasting from four to
eleven years. The Gaddafi regime to some extent acknowledged its policy of
unlawful detentions and attempted to mollify claimants by offering some
financial compensation, albeit with no official admission of responsibility.
Since the revolution these claimants have been pressing for full acknowl-
edgement of their experiences and, in some cases, higher compensation.
However, as events have moved on under the transitional and subsequent
democratic government, they have had difficulty having their renewed
claims recognised.

The sixth and final case study is an exploration of justice seeking by the
families of the victims of the Abu Salim massacre of 1996 (see Chapter 10).
This event in which an estimated 1,286 prisoners were gunned down,
has become powerfully symbolic of the atrocities of the Gaddafi regime,
and justice seeking for these victims triggered the start of the 2011 upris-
ing (Hilsum 2012, 7-46; Pargeter 2012, 170). The chapter analyses the way in
which the former regime attempted to deal with the pressure that had been
mounting for years. This was initially done by denial of reports of this mas-
sacre, followed by a partial admission that men had been killed, and subse-
quently by offers of compensation. In order to solve the problem the state
put pressure on the families to accept reconcilliation by instrumentalising
the importance of tribal authority.

A Note on Language, Case Study Methods and Surveys

1.5.1

Language and case study methods

The research itself was largely conducted in Arabic; the vvi field researcher
had conducted previous socio-legal research in Arabic, in Syria and Egypt,
and used both English and Arabic during her fieldwork. The Dutch proj-
ect leader had learned Egyptian Arabic during his field research in 1979-1981
and, although no longer fluent, could consequently benefit from his resid-
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ual knowledge of basic Arabic. Most Libyan members of the ajipiL research
group could express themselves well in English. The ability to switch
between Arabic and English undoubtedly eased interactions among the
researchers and between the foreign researchers and their respondents.

The ajipIL group’s approach to researching the cases studies was qual-
itative and based on collection of primary data in the field. The research-
ers slightly differed in their approaches to the research for their case stud-
ies, but, generally speaking, the research included interviews, observa-
tion of the work of the courts and legal professionals, media analysis, and
examination of legislation, case files and draft laws. This work took time.
Interviews could not always be arranged speedily and entrance into some
institutions had to be discussed before it was agreed upon. Occasionally,
potential interlocutors could not commit themselves to a meeting. It
should be noted that all names of respondents used in the case studies are
pseudonyms.

The case studies were perhaps also a bold experiment in transgressing
disciplinary boundaries. Until recently, it would have been rather unlikely
to see Libyan jurists committing themselves to social science research and
social scientists taking a research interest in justice issues and the func-
tioning of the legal system. Now, socio-legal studies as a sub-discipline has
something to offer to both.

The outcomes suggest that there is much to be gained from joint
Libyan-international research adopting a qualitative, socio-legal approach
towards the wide range of potentially legal problems experienced by
Libyans during transition from dictatorship to established democracy.
Furthermore, the AjiDIL research group intends to use the outcomes of its
case studies for the development of a national survey on access to justice
and for further research on institutional development and governance.

National Access to Justice Survey (NAJS)

Stimulated both by the expertise of Dr Fathi Ali of BRcc/Bu as principal
investigator of several quantitative research projects and national surveys
in Libya, and by Dutch and British experiences with the so-called “Paths

to Justice” surveys, the research group decided to explore options for a
national survey on access to justice (see 11.2). The questions of this national
survey would very much follow the basic questions of the AjiDIL project.
Initially the Najs was conceived as part of the one-year The Hague-funded
academic research project. However, gradually the importance of such a
survey for Libya made it desirable to develop it rather as a project funded
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and supported by the Libyan government. Substance-wise, the AJIDIL team
has remained very much involved. At the time of writing, several inter-
views and focus group discussions have been conducted to collect addi-
tional data, in order to be able to decide on a proper format and the con-
tent of the survey questionnaires (see Chapter 11). By including in the focus
groups Libyans of different age, gender, and socio-economic background,
and potential justice seekers as well as justice providers, the AJIDIL proj-
ect wants to adapt the “Paths to Justice” questionnaires so that they are
attuned to the voices of the Libyan people and justice practitioners.

Libya Governance Survey (LGS)

1.6

In addition, the ajipIL research group has made plans for a separate gover-
nance survey, to answer research question 5 (see 1.2). Goran Hyden (et al.
2004), the lead researcher of a comparative governance research project by
the United Nations University, advised the research group on its applica-
tion in the case of Libya.

For the governance survey Dr Amal Obeidi from Benghazi University
selected a sample of around 120 well-informed persons from government,
political society, civil society, economic society, the bureaucracy, judiciary,
and from other spheres including the security forces, media, clergy, and
traditional authorities. At the time of writing, the findings of this survey are
still being analysed and not yet ready for publication.

This Report

The report consists of three parts: chapters 1 to 4 form the introductory Part
1, Part 11 contains six case studies in the chapters 5 to 10, and the concluding
part 111 can be found in chapters 11 to 13.

This first chapter is followed by Chapter 2, which outlines recent devel-
opments in Libya, major opportunities and constraints that Libya is fac-
ing with regard to addressing its justice concerns. Chapter 3 then discusses
how organisations which form part of the international community — be it
multilateral, national or non-governmental — have assessed the needs of
the justice sector in Libya. Chapter 4 discusses how the Libyan Supreme
Court has used its power of constitutional review over time, in particular
to rule about the application of Sharia-based law. In doing so it provides
many insights into the history, the sources and complexity of Libya’s legal
system. Chapters 5 to 10, as said, present short versions of the six case stud-



ies discussed above. Chapter 11 explains how a National Survey on Access to
Justice is planned, and presents some preliminary results from preparatory
interviews and focus group discussions, in which inhabitants of the two
main cities tell about their justice concerns. Chapter 12 of the report, tak-
ing again an international perspective, outlines how and why this project’s
responsibility to learn-approach may provide a positive answer to prob-
lematic developments in international legal assistance. Chapter 13, finally,
summarises the main findings of this research after nine months, providing
a first set of answers to the project’s research questions.

In addition, the report contains five annexes authored by members of
the research group about the following subjects: an overview of Libya’s judi-
cial organisation; an introduction to the role of the tribe in Libya; an assess-
ment of the negative impact of insecurity on justice seeking, illustrated by
the case of the killing of Abdul Fatah Younis, the late commander of the rev-
olutionary army; a short chronology of the formation and activities of the
AJIDIL research group; and a set of initial policy suggestions based on the
preliminary conclusions as found in Chapter 13.4

4

It should be noted that this is a research report and not an academic book publication; as such referencing and
footnoting are limited.
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and Dilemmas in Libya’s
Search for Justice
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2.1

Jan Michiel Otto

Two Libya’s

Before discussing Libya’s justice challenges, they need to be put into con-
text. But into which context? After five trips to Libya in 2012-2013, numerous
conversations with Libyans, and as a regular reader of the reliable on-line
newspaper Libya Herald, 1 could sketch two different contexts, two compet-
ing images of Libya.

There is, as one judge put it, “the Libya I dreamt of on 17 February 2011.”
This is a Libya of hopes, a country where the people managed to oust the
dictator Gaddafi and embarked on a democratic and law-based road ahead.
Indeed, a self-appointed National Transitional Council (NTc) and a tran-
sitional government led the country throughout 2011 until the summer of
2012. In July, free and fair elections were held resulting in a new, legitimate
parliament, the General National Council (GNc). In the autumn of 2012, the
government under Prime Minister Ali Zeidan was established. This new
Libya allows for a free press. It has secured its national income, mainly from
oil production, and is now addressing the next challenges, one by one, with
broad support from the international community.

This hopeful Libya is reflected in peaceful appearances of everyday
life in Tripoli, Benghazi and other towns. As AJiDIL researchers, whether
Libyan, British or Dutch, we could indeed see this Libya every day, in the
streets, parks, shops, coffeehouses, schools, universities, offices, airports.
We saw normal life everywhere: people chatting, eating and drinking,
working, going to the busy markets, buying and selling, driving around in
cars, attending weddings, visiting social and cultural events, watching Tv,
and making jokes. Meanwhile in the media we were hearing and reading



news about the expansion and training of security forces, foreign investors
returning to Libya,' and a supportive international community (see 3.1).2 So
it seems that for the silent majority of Libyans the present and future look
promising, even though, sometimes, there may be problems.

There is another, more troubling Libya, in which militias operate outside
state control and put themselves above the law, frustrating the state’s law
enforcement, a country startled by assassinations, assaults, kidnappings,
tortures in illegal prisons, bombs detonated at police stations and embas-
sies, usually without any of the perpetrators being brought to justice. In this
troubling Libya every now and then armed conflicts flare up.*® Vast areas of
this immense country are beyond state control, especially in the deserts
and mountains in the south.* Amongst the main cities Benghazi has been
the scene of many violent attacks.®

Troubling Libya seems a country in turmoil. In the wake of Gaddafi’s
regime, which had scarred so many people’s lives, the 2011 uprising brought
liberation. However, soon social and political cleavages and conflicts
became visible. While the government makes serious attempts to improve
the situation, the young judge’s dream of 17 February 2011 still seems
remote.

In the headlines of Libya’s free press both sides are reflected. However,
readers of the foreign press are mainly informed about Libya’s troubles.
This chapter could perhaps restore the balance, as it first discusses some
of the current hopes and opportunities, followed by some of the problems
and constraints.

This mixed picture forms the real, complicated context of any effort
towards good governance, rule of law and access to justice in Libya. There
are no shortcuts to progress. The main requirements are now stabilisation
and security, a long-term commitment to the democratic ideals of the 17®

“Libyan Minister of Economy expects $1 trillion in FDI.” Libya Herald 3 May 2013, http://tinyurl.com/sjpgl-001,
accessed on 27 June 2013.

“Obama meets with Libya’s new leader,” Jennifer Epstein. Politico 13 March 2013, http://tinyurl.com/sjpgl-002,
accessed on 28 June 2013; “Zeidan looks to UAE for police and security expertise,” Hadi Fornaji. Libya Herald 28
March 2013, http://tinyurl.com/sjpgl-003, accessed on 28 June 2013.

“Fresh deadly clashes in Mizdah; army moves in.” Libya Herald 3 March 2013, http://tinyurl.com/sjpgl-004,
accessed on 27 June 2013; “Gunmen Kill six Libyan soldiers at checkpoint near Sirte.” Reuters 25 June 2013,
http://tinyurl.com/sjpgl-005, accessed on 28 June 2013.

“The other frontier warriors,” Beata Oleksy. Libya Herald 13 January 2013, http://tinyurl.com/sjpgl-006, accessed
on 27 June 2013.

“Twenty-five reported dead in clashes in Libyan Benghazi,” Feras Bosalum. Reuters 8 June 2013,
http://tinyurl.com/sjpgl-007, accessed on 27 June 2013; “Huge explosion flattens Benghazi police station - no
casualties reported,” Maha Ellawati and Ayman Amzein. Libya Herald 19 June 2013, http://tinyurl.com/sjpgl-008,
accessed on 26 June 2013.
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February Revolution, a comprehensive understanding of the problematic
context, and substantial efforts to facilitate well-informed discussion, dia-
logue, and decision-making. In all this, the roles of Libyan individuals and
groups are decisive. The role of the international community is limited and
can only be effective if it is willing to learn about Libya, about its society
and state, about its ambitions, difficulties, dilemmas, and opportunities.

2.2 Hopes, Opportunities, and Some “Good News”
To what extent is the environment in Libya conducive to strengthening the
rule of law and improving access to justice?

2.2.1 Gaddafi and his regime have gone

The death of Gaddafi put a final end to a regime, which was totalitar-

ian in nature, whimsical in operation, and ruthless towards its oppo-

nents and other victims. After 42 years of suppression, since late 2011 peo-
ple have tasted a new freedom to speak, without the old fear of being over-
heard, reported or tapped by their government. People no longer need to
be afraid when they walk or drive past a state security agency. Gaddafi’s
regime, which provided the grounds for many fears — for common people
to be arrested (see Chapter 9), for critical students to be publicly hanged or
for young women to be sexually assaulted by Gaddafi in his headquarters
(Hilsum 2012, 64, 67, 78-79) — is no more.

There may be certain other fears, for other groups (see 2.3.1), but the
long collective nightmare created and maintained by Gaddafi, his inner
circle and his wider circle of henchmen and helpers, has come to an end.
Many of Gaddafi’s men have fled the country, and are in Egypt, Tunisia, or
elsewhere (UNHCR 2013). Gaddafi’s heir, Saif al-Islam, and his closest associ-
ate Abdullah Sanusi, are imprisoned and awaiting trial.

In the wake of the 17™ February Revolution, social and political groups in
Libya have called for special legislation to prevent Gaddafi’s top and middle
elite, and his staunch supporters, from occupying any meaningful positions
in the new state of Libya. Indeed, several vetting mechanisms have been
established. In April 2012 the NTC enacted Regulation 26 establishing a High
Commission for the Application of Standards of Integrity and Patriotism —
now commonly referred to as “the Integrity Commission” — for incumbents
of, or candidates for, public office. This quasi-judicial commission has the
mandate to investigate any person occupying or seeking high public office



2.2.2

for close ties with the Gaddafi regime or for criminal deeds. It has made
numerous decisions based on the close scrutiny of personal files. The law
allowed those affected by the commission’s decisions to launch an appeal
with the regular courts (see 5.1).°

Just over a year later, in May 2013 the GNc passed Law 13/2013, the
much-contested Political Isolation Law. Its purpose was similar to that of
Regulation 26/2012 but it went much further. Amidst pressure from armed
militias and political factions, the GNC’s majority agreed to formulate cate-
gories that targeted anybody who had worked in a leading position for the
Gaddafi regime since 1969. This would include many politicians with highly
respectable, anti-Gaddafi credentials. The most conspicuous example is the
GNc-president and de facto head of state Mohammed Megarief, who had to
step down. With regard to vetting the judicial system, in the autumn of 2012
a draft law on judicial reform was proposed by the Supreme Council for the
Judiciary. It envisaged a radical purge but has not yet been accepted. Some
observers expect that the Political Isolation Law will be used to purge the
judiciary.

The standards and procedures for transitional justice are contested
by different political factions. Yet, there seems to be a broadly shared
desire that now that Gaddafi has gone, those who misused the state and
oppressed the people on his behalf will also be excluded from leadership
positions in the new Libya.

The war came to an end

From February until August 2011 Libya was in a state of war, fought between
revolutionaries and Gaddafi’s army and supporters. The struggle left thou-
sands dead.” On 19-20 March 2011 Benghazi narrowly escaped being over-
taken and possibly destroyed by Gaddafi’s army; brave Libyan pilots and
later French warplanes came to its rescue. However, Gaddafi’s troops
inflicted heavy damage on the city of Misrata, a centre of resistance. Later,
in revenge, revolutionaries destroyed much of Sirte, Gaddafi’s “home town,”

“Inside the Commission for Integrity and Patriotism,” Mathieu Galtier. Libya Herald 11 April 2013,
http://tinyurl.com/sjpgl-009, accessed on 28 June 2013.

Estimates differ dramatically. After the first four months of fighting, the UN Human Rights Commissioner, Cherif
Bassiouni estimated that between 10,000 and 15,000 people had been killed (“Up to 15,000 killed in Libya war:
U.N. rights expert.” Reuters 9 June 2011, http://tinyurl.com/sjpgl-010, accessed on 26 June 2013). More recently,
the National Transitional Council estimated that “4,700 rebel supporters died and 2,100 are missing, with
unconfirmed similar casualty figures on the opposing side” (“Libyan revolution casualties lower than expected,
says new government,” lan Black. Guardian 8 January 2013, http://tinyurl.com/sjpgl-011, accessed on 28 June
2013.
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as well as Tawergha, the home to a community also regarded as loyal to
Gaddafi.

On 23 October 2011, after Tripoli had been taken by revolutionaries and
Gaddafi was finally spotted and killed, the NTc chairman Mustafa Abdel Jalil
declared that the war had come to an end. Local, sometimes serious, con-
flicts remained. Group violence did not disappear. There are also reports
of actions and threats by organised terrorist groups in the south and in the
east. Nevertheless, as we write this report in early July 2013, there are no
signs that large-scale conflict is likely to break out again any time soon. The
war, indeed, came to an end.

New national unity, a civic sense and a civil society

224

The first half of 2012 saw many people in Libya in a state of euphoria about
what they perceived as a new sense of national unity. People in the west of
the country were grateful to those in the east for having started the upris-
ing. Easterners felt that an end had come to the neglect of their region by
the central government. Armed brigades from different towns were working
together towards the same goal. To the surprise of many people, for months
there was a low crime rate, although most of the security forces had col-
lapsed and the country was flooded with weapons. In fact, ordinary people
all over Libya filled the security gap in their neighbourhoods. Many felt that
they could finally fulfil a civic duty for their country. During 2012 numerous
civil society organisations were established. Some focus on helping victims
of the Gaddafi regime, others on problems caused by the civil war. Others
again advocate the rights of women, children, or ethnic minorities. Some
civil society institutions have also organised major demonstrations to pro-
test against the militias. The development of an active civil society has been
supported by government policy, and NGos have, in many cases, become a
vehicle for policy initiatives.

Basics of democracy

Since early 2011 at the outset of the 17" February Revolution, the Libyan
people and its new leaders have worked hard to establish a democracy, and
their efforts have proven largely successful. The changes have encouraged
a free press. The government has drafted regulations for local and national
elections. In accordance with these laws, Libya was able to conduct demo-
cratic elections in 2012. They brought uncontested results, both at national
and local levels. In the autumn of 2012 the newly elected parliament (GNC)
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approved the formation of a new cabinet. Thus Libya provided itself with
a democratic government, and as such created a broad basis for political
legitimacy of its new policies and laws.

Good government

226

After parliament had withheld its approval from the first pm-candidate’s
proposed cabinet, the next candidate, Ali Zeidan, was more successful.
Since the inauguration of this cabinet on 14 November 2012, the govern-
ment has faced many difficulties and potential crises but so far it seems

to have addressed them with remarkable determination and persistence.
Zeidan’s selection of ministers was made under high pressure from certain
cities, parties, tribes, and other strategic groups, which demanded inclu-
sion of their representative(s). So far, the resulting cabinet has seemed to be
reasonably stable.

Faced with many political and violent attacks, the Zeidan-government
has chosen the path of peace, patience, and domestic diplomacy. Whereas
the gne has at times been very unruly, the government has consistently
demonstrated a respect for democracy, and for the parliament as an insti-
tution. Zeidan has also consistently referred to the rule of law as a founda-
tion of the new Libya.

Basics of rule of law and legal institutions

Upon independence, during the monarchy throughout the early 1950s,
Libya had already established a full-fledged legal system (see Chapter 4).
Much legislation followed models from Egypt, which had become inde-
pendent 30 years before, in 1922. Egypt had, in terms of legal development,
taken the lead in the Arab world. Sanhuri, the great Egyptian legal drafter
and judge (Otto 1995) had come to Libya to play a central role in the genesis
of the new national Libyan law.

During this period, Libya’s legal profession established a reputation
for the rule of law. More than a few judges and lawyers upheld this repu-
tation, despite the attempts of the Gaddafi regime to undermine it by set-
ting up parallel systems of “revolutionary” and “people’s” courts, politi-
cally appointed or legally unqualified judges and “people’s lawyers.” Much
of the 2011-2012 transition, led by the NTc, was law-based. Lawyers and
judges were in the forefront of the 2011 uprising (Hilsum 2012, 7-46), and
contributed much to legal drafting for the new Libya. A private lawyer with

el LHdVd

¢ 431dVHD



PART 1+« CHAPTER 2

20

227

arecord in human rights, Salah Marghani, became Zeidan’s Minister of
Justice.

Oil money

The government also controls Libya’s vast oil revenues. The National Oil
Cooperation (Nco) and the Oil Ministry are known to be among the best-
run state institutions. By mid-2012 oil production had regained its pre-war
level of about 1,5 million barrels a day.® Libya could, more than other coun-
tries in the region, afford to pay for what is needed to restore the rule of
law. Yet, the boundaries between the Libya of hopes and the more troubled
Libya are blurred here; oil production and transport have been disrupted
by militias and workers, prompting Prime Minister Zeidan to state that
“anyone who disrupts oil ports wants to fight the Libyan people.”® Over the
past year, the government has needed the oil money, understandably, to
buy its way out of problems, for example to buy stability and time by pay-
ing monthly salaries to tens of thousands of militiamen. This brings us to
the problems Libya is facing.

2.3 Problems, Constraints, and “Bad News”
To which extent and how is the environment in Libya frustrating access to
justice and rule of law?

2.3.1 Armed groups

Among Libya’s main problems in 2013, the serious threats to the country’s
security and stability stand out as the most pressing. A summary from the
written press of just one day in June 2013 gives an impression of the num-
bers and types of reported security problems (see box 2).

Numerous post-revolutionary armed groups, so-called “militias” (milishiat)
or “brigades” (kataib), have kept their arms and their power. Other armed
groups have emerged in the space created by the security gap. To keep
them in check, the government has followed the examples of other post-

“Libya’s oil. Gurgle and splutter,” The Economist, 8 June 2012, accessed on 11 July 2013.

PM Zeidan speaking at press conference on Sunday 7 July 2013: “Anyone who disrupts oil ports wants to fight the
Libyan people: Zeidan.” Libya Herald 8 July 2013, http://tinyurl.com/sjpgl-012, accessed on 11 July 2013.



BOX 2

Morning Headlines Sunday 2 June 2013

- Cyrenaica Federalists Declare Self Government on 64" Anniversary of Emirate of
Cyrenaica Independence, Libya Herald.

- Burqga Region Declares Itself Federal Region and Rejects Political Isolation Law,
Alwatan.

- ICC Rejects Libyan Trial for Said; Demanded He Be Handed Over, Libya Herald,
Libyan News Agency.

- Hollande: No French Military Action in Libya, News24.

- France Hollande Says South Libya Islamists Likely Behind Embassy Attack;
Worried by Lawless Southern Libya, Says No plans to Intervene Militarily, Would
Need UN Mandate; Initiatives to Help Tripoli to Be Unveiled in Coming Weeks,
Reuters.

- Al-Kufra Area Commanding Officer Denies Social Media and Satellite Channel
Reports of Foreign Forces Entering the South, Libyan News Agency.

- Kufra Military Council Chief: Five Kidnapped by Chad Tebu Belong to Border
Security Brigade Of Martyr Suleiman Bumtari, Almanara.

- Libya: Five Soldiers Kidnapped By Armed Group in South, Tripoli Post.

- Guards at Libyan Mellitah Oil Field Protest. News24.

- In Eyes of Niger People: Libya Turns From El Dorado Into Terrorist Threat,
Middle East Online.

- Libya Becomes “the New Mali” As Islamists Shift in Sahara, Reuters.

- Libya Rejects Neighbours’ Claims of Destabilising Region, AFP.

- Spokesperson for Tripoli Police Directorate Denies Some Media and Social
Media Reports About 2 Car Bombs in Dahra Area, Libyan News Agency.

- Tawerghans Seek Support for the Return Home, Libya Herald.

- Kidnapping of Revolutionary Walid Jumaa Shaaban, Head of Misrata Al-Huda
Institution Security Unit, Alwatan.

- New Government Agency Named “Force To Protect Foreign Diplomats in Libya”
Formed, Alwatan.

- Bani Walid Local Council Calls for Comprehensive National Reconciliation
Among Tribes and Cities in Libya Based on the Principle of Restitution, Libyan
News Agency.

- Top Level Mediation Ends Tensions Between Tajoura and Misrata, Libya Herald.

- Libya: Government Moves to Protect Southern Region, Tripoli Post.

- Libya: New Interior Minister Takes Office, Tripoli Post.

- Zeidan Intervention Stops Libyan Airlines’ Strike, Libya Herald.

Source: UNSMIL Public Information & Communication Office
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conflict administrations, such as in prc Congo, Lebanon, and South Sudan,
in recognising their role, incorporating them formally in a loose national
security structure, and paying monthly salaries.’”® Meanwhile armed groups
have at times been able to force their will on the government, parliament,
on public servants, and on ordinary people. One now has to be careful
about openly expressing support for the former regime. Some of the mili-
tias behave as autonomous powers within a state, arresting people, keeping
thousands of them in prisons, torturing them. Militias may or may not be
behind the dozens of assassinations of high-ranking police and army offi-
cers, especially in Benghazi." They have also evicted whole communities
from their homes - such as those from Tawergha, Mashashiya, Awaniyya
and Tiji who fled from Misrata, Zawiyyat-al-Bajul — and have refused to let
them safely return. Thus at times they can exercise control over parts of
Libyan state and society.

The standoff between the government and the militias has also seriously
undermined the justice system (see Annex 111). As a result, judges, prose-
cutors and police lack the state’s monopoly on the legitimate use of power
and thus cannot enforce the law. They receive threats, as do lawyers; some
have even been killed."

Ironically, this lawlessness provides the militias with a perfect justifi-
cation. As long as the government cannot maintain law and order, they
can claim that they will take on this responsibility. Libya thus suffers from
avicious circle of injustice and insecurity. According to the International
Crisis Group (2013) there are two competing narratives to explain the
vicious circle. The first is the state declaring that it cannot enforce the law
as long as the militias keep intimidating and terrorising the law enforce-
ment apparatus and ordinary people. In the other narrative, the militias
claim they cannot give up their positions as long as the state allows lawless-
ness and impunity, especially for the stooges of Gaddafi’s former regime.

A similar policy was pursued in Afghanistan after 2001 (“’Just Don’t Call It a Militia”: Impunity, Militias,

and the ‘Afghan Local Police’.” Human Rights Watch 2011, http://tinyurl.com/sjpgl-013, accessed on

28 June 2013); Lebanon in 1991 (“Ex-militia fighters in post-war Lebanon,” Dima de Clerck. Accord 24,
http://tinyurl.com/sjpgl-014, accessed on 28 June 2013); South Sudan from 2005 (“South Sudan army integrates
largest militia.” Sudan Tribune 10 June 2007, http://tinyurl.com/sjpgl-015, accessed on 28 June 2013); and the
DRC Congo in 2009 (“Congo: no stability in Kivu despite a rapprochement with Rwanda.” ICG (2010)).

“Few arrests have been made for these attacks and no prosecutions have been brought. Some suspect that

many of the killings have been revenge attacks on figures from the old regime, while others believe the killers are
Qaddafi regime supporters who are, as they see it, punishing individuals who chose to change sides and serve the
February Revolution,” in “Another senior officer murdered in Benghazi,” Maha Ellawati and Ahmed Elumami. Libya
Herald 26 June 2013, http://tinyurl.com/sjpgl-016, accessed on 29 June 2013.

“Lawyers slam ‘alarming’ growth of attacks on judiciary,” Hadi Fornaji. Libya Herald 19 June 2013,
http://tinyurl.com/sjpgl-017, accessed on June 28 2013; “Derna local councillors strike in protest at ‘government
inaction’ and judge’s murder,” Ahmed Elumami. Libya Herald 18 June 2013, http://tinyurl.com/sjpgl-018, accessed
on June 28 2013.
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Institutional weakness

2.3.3

In 2013 the question asked by many in Libya has been: why has the govern-
ment not yet taken the obviously necessary steps? Why haven't we seen the
rebuilding of a strong army, a strong bureaucracy, and legal institutions?
Why does the government not regain the monopoly of power by negotiat-
ing a peaceful transfer of the “good” militias into the security forces?

Most observers agree that it is not because the ministers of Zeidan’s cab-
inet do not have the right intentions. However, they face huge problems
with “getting things done.” The government seems to lack the institutional
strength required to translate good governance into action. The bureau-
cracy seems not to be able to implement, execute, and enforce the policy
plans and regulations of ministers and director-generals.

Participant observers in the system have offered different explana-
tions for this institutional weakness. They often refer to Libya’s administra-
tive culture (see 2.3.3), tainted by the influence of Gaddafi’s regime and by a
lack of productivity as a result of “the oil curse.” When probing deeper, they
often point to aspects of Libyan society (see 2.3.4).

The influence of the Gaddafi regime on administrative culture

One of the main accusations that has often been levelled against Gaddafi’s
regime is that he weakened or even destroyed Libya’s regular state institu-
tions in order to prevent any challenge to his power. When Gaddafi came
to power, the country’s institutions were still quite young. There was not
much of an inherited colonial administration as the Italians (1911-1942) had
systematically excluded Libyans from any bureaucratic and administrative
institutions they had created (Vandewalle 2012, 41).

In the first decade of independence Libya was a federation in which
administrative tasks were divided in a complicated way among three tiers.
Only after 1963 when the federal experiment came to an end, could the cen-
tral government begin to build strong national institutions (ibid., 63-65);
however this development was interrupted.

In 1969 Gaddafi staged a coup d’etat, and in 1977 he launched his Green
Bookideology. It reflected a profound distrust of political and bureaucratic
institutions, which he depicted as obstacles to people’s direct participation
in political decision-making and the implementation of policies (ibid., 96).
According to Vandewalle (ibid., 102),
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the Green Book’s central tenet is that ordinary citizens can directly manage
the bureaucratic and administrative institutions that shape their lives, and
devise their own solutions to economic and social problems. Hence the Green
Book contains the essential idea of statelessness, and of people managing
their own affairs without state institutions.

To implement his grandiose visions, Gaddafi created People’s Committees,
replacing the regular state apparatus. The regime’s relentless persecution of
critics installed a great sense of fear amongst the general population in par-
ticular for parallel organisations, such as the Revolutionary Committees.
Gaddafi’'s own charisma and his informal, non-institutionalised style of
leadership “fitted perfectly with the kind of personalized politics that devel-
oped within the Jamabhiriyya” (ibid., 125) (see Chapter 4 for more on the
concept of Jamahiriyya). While Gaddafi severely and brutally punished cer-
tain persons and groups, he always awarded favours to select groups and
tribes.

Meanwhile Gaddafi, in contrast to his principle of statelessness, brought
all aspects of the economy under state control. Much of his Green Book
ideology reflected a socialist ideology, modelled after the Arab Socialism
Nasser had introduced in Egypt. The state dominated all manufacturing,
agriculture, foreign and domestic retail trade, banking, insurance, as well as
major services (ibid., 190). In all sectors, new bureaucracies were created,
in which the connection between productivity and income was often very
thin. We may assume that Libya’s big government had all the weaknesses
characteristic of other centralised socialist bureaucracies in the Third World
at that time: general ineffectiveness, low morale, inefficiencies, patronage,
nepotism, and “rampant corruption” (ibid., 164).

For much of the Gaddafi period, failures were attributed to the coun-
try’s institutions and population, often voiced by Gaddafi himself in pub-
lic speeches. When in the end this lacked any credibility and the failures of
the regime could no longer be ignored, the 2003-2010 period witnessed the
beginning of reforms to liberalise the economy, and to roll back some of the
regime’s failed policies and laws. Committees were established to design
new policies, new statutes saw the light, and some noticeable changes
raised expectations and hopes for real reform." However, Gaddafi’s basic
ideology and political style did not change, nor did most of the country’s
malfunctioning political and administrative system.

13

See for examples of such reforms Chs. 5, 8 and 9.
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In the state apparatus inherited by the present government, many offi-
cials have jobs as “sinecures,” they get a salary without having to do much
- or sometimes any — work. Officials, who are professionally dysfunctional,
have routinely retained their jobs and enjoyed both legal and socio-polit-
ical protection, much to the dismay of a minority of dedicated, develop-
ment-oriented officials. The new government, in an effort to clean the sys-
tem, disclosed that many officials were found to have more than one job.
Many names appeared on two, three of four payrolls of public organisa-
tions. When pMm Zeidan promoted a new national 1p card to the public, he
disclosed that one person was even found to have a hundred jobs — and
salaries.™

The existing disconnect between productivity and income is also man-
ifest on the macro-level. Libya has a rentier economy, where budgets are
covered by oil revenues, irrespective of performance in other sectors of the
economy. Many ordinary Libyans feel entitled to their “fair share” of the
country’s oil wealth, i.e. to an income, or two, provided by the state. For
some government officials this works as a secure economic basis, to which
they can add income from other sources. Obviously, efforts to reform such
aspects of the civil service, meet the resistance of vested interests, and
might weaken the silent support the government gets from its own public
servants.

A recent phenomenon which may also affect morale in the bureaucracy,
is the vetting mechanism to remove “Gaddafi loyalists.” Although there are
widely different responses to this throughout the whole state apparatus,
many fear replacement, which contributes to a sense of uncertainty.

Libyan society: socio-political identities, cleavages and conflicts

For decades personalism, clientelism, and transactionalism have been
dominant features of the social and politico-administrative structure
throughout the MENA region (Eickelman 1989, 2002). The proverbially strong
tribes, clans, and families in the Arab Middle East have always been a coun-
tervailing force to the state and to its efforts to establish strong state insti-
tutions. What then are the most important socio-cultural markers in Libyan
society?

“Prime Minister calls for understanding, promises explanation of Budget,” Sami Zaptia. Libya Herald 5 June 2013,
http://tinyurl.com/sjpgl-019, accessed on 28 June 2013.
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Libyans identify each other usually by their tribe,™ their town (of origin),
their region,'® or their identity as belonging to the majority of Arabs or eth-
nic non-Arab minorities (cf. Obeidi 2001). From these social markers people
derive much of their identity, “social capital,” and status. In contrast, being
a migrant worker — from Egypt, Tunisia, Sub-Sahara Africa, and Asia — usu-
ally brings a low socio-economic status.

Certain tribes are associated with certain towns and regions, or with
ethnic minorities. Over time, due to migration and urbanisation, tribal
bonds have loosened in parts of the country. In contrast, for many in the
east and south their tribe still plays a key role in the settlement of conflicts,
both between individuals, families, as well as larger scale political conflict
(see Annex 11 and 111). Between particular tribes or towns there still are old,
deeply seated differences, which flare up occasionally.

In today’s Libya, the following political markers matter: having been rev-
olutionary fighters (thuwar)" or related to them, or not; still being member
of a particular revolutionary “brigade,” or not; having clearly been against
Gaddafi’s regime during the uprising, or not; being a victim seriously
affected by the Gaddafi-regime, or not; having been an active supporter
of Gaddafi and his policies during a particular period, or not. Three other
socio-political markers may also be important: having recently returned
from abroad (“double passports”) or having stayed behind and endured
Gaddafi’s rule in Libya; being an active member, supporter or associate of a
political party or grouping, or not; and being linked to a particular foreign
country, or not.

The abovementioned identity markers make people feel part of groups
and communities, which form the present fabric of Libyan society. Below
a shared Libyan identity we find a patchwork of identities and cleavages,
resulting from the complex combinations of multiple social and political
identity markers. In practice, such divisions have often stood in the way of
the neutrality of the bureaucracy, and of equality between citizens before
the law.

17

The role of tribe as a unit of social organisation is allegedly strongest in the east and parts of the south, as
compared to Tripolitania (see Annex III).

The three regions, which were united in 1951 to create the State of Libya are the west, (also called Tripolitania),
the east (called Barga in Arabic, or Cyrenaeca), and the south (usually called Fezzan).

Revolutionaries killed during the uprising are usually referred to as “martyrs.”



2.3.5 Legal system: dysfunctional and contested parts

Laws in the new democratic Libya have been enacted, first by the NTc and
presently the gNc. Whereas both parliaments promulgated many laws to
regulate the political transition, the main body of legislation enacted dur-
ing Gaddafi’s regime is still in place. Some of those laws, issued to imple-
ment “The Leader’s Third Universalist Theory,” laid down in his Green
Book, are seen as the root cause of injustices and conflict. A prime exam-
ple is Law 4/1978 on the reform of property and housing (see Chapter 8).
Many Gaddafi-era laws are seen as detrimental to a modern market econ-
omy.”® The business community has voiced serious complaints about the
old-style, socialist legislation as an obstacle to their business,™ and recently
the governor of the central bank has denounced old legislation as hin-
drances to both domestic and foreign investment. Other Gaddafi-era laws
have been criticised for other reasons, for example an important article
of Marriage Law 10/1984 for contradicting the Sharia, and therefore being
unconstitutional (see Chapter 4); or the Criminal Procedure Code, which
according to a case study on criminal defence lawyers in this report, does
not comply with international human rights standards of “due process”
(see Chapter 6).

It will be a major challenge for the new Libyan state to review the whole
body of laws, and to reach a near consensus on which parts should be
weeded out, and which parts should be maintained, or improved.

Libya’s judicial system itself is often criticised; important parts have not yet
been operational again since the revolution, especially within criminal jus-
tice, and in certain parts of the country. Certain sections of the judiciary
have been accused of collaborating with the Gaddafi regime, especially
judges who served in the people’s courts (1cG 2013, 3). Others have denied
such allegations.

Some judges have been assassinated — most recently a prominent judge
in Derna in mid-June 2013.2° Prosecutors have received threats, and some
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18  “Old financial laws curtailing progress in the New Libya,” Umar Khan. Libya Herald 23 June 2013,
http://tinyurl.com/sjpgl-020, accessed on 28 June 2013.

19 “Row at Libyan Businessmen’s Council forum,” Sami Zaptia. Libya Herald 16 January 2013,
http://tinyurl.com/sjpgl-021, accessed on 28 June 2013. A businessman was quoted as saying: “we were
expecting some new announcements. Some new policies or some new reforms of the existing business laws. How
long must we wait for progress? | am not surprised that the business community is getting frustrated. We are still
forced to operate under the old socialist laws which are holding us back and time is passing. How long must we
wait?”

20 “Derna judge murdered outside courthouse,” Ahmed Elumami. Libya Herald 16 June 2013,
http://tinyurl.com/sjpgl-024, accessed on 28 June 2013.
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have been kidnapped. As previously said, police and military officers have
been assassinated, especially in Benghazi (see 2.3.1). This has served as a
warning to other policemen, who consequently cannot easily confront the
militias and other armed groups. Since the criminal justice system relies
completely on the police for arresting suspects and enforcing judicial
decisions, this has frustrated the investigation and adjudication of major
crimes. For minor crimes the lower criminal courts are to some extent
operational. Family courts, for example in Tripoli and Benghazi, function
again as usual (see Chapter 7), though there are reports of occasional vio-
lence related to adjudication of family disputes.? It is unclear, though,
whether and how this relates to the general causes of insecurity.

2.3.6 Demand for federalism; decentralisation not going well

Historically, there has always been a great distance between the three
regions that now constitute Libya. When Libya was established as an inde-
pendent state in 1951, it became a kingdom and, unsurprisingly, a federa-
tion. The formal end of Libya’s federal system in 1963 has not prevented the
continuation of federalist thinking, notably in the Benghazi region. The
fear of being outnumbered and discriminated against by Tripolitanians,

in parliament and government, has not disappeared. This has been man-
ifested since the 17" February Revolution through a number of well-pub-
licised federalist gatherings, mainly in Benghazi, issuing declarations of
“independence.”

The same argument has also emerged in conflicts about the com-
position and election of the Constitutional Assembly, which is to draft
Libya’s new democratic constitution. On 13 March 2012, Article 30 of the
Constitutional Declaration, which had served as the country’s interim con-
stitution since 3 August 2011, was amended. One of the provisions of this
amendment provided that the GNc, which was soon to be elected, would
choose a Constituent Assembly from non-members; this body was to be
composed of 60 members “along the lines of the 60-member commis-
sion that was formed to prepare the constitution of the independence of
Libya in the year 1951.”2? Indeed, during the genesis of the Libyan state over
60 years ago, the Constitutional Assembly consisted of 20 delegates from

21
22

“Misrata lawyer attacked.” Libya Herald 6 June 2013, http://tinyurl.com/sjpgl-025, accessed on 29 June 2013.
Constitutional Amendment No. 1-2012, Amending The Text of Article 30 of the Constitutional Declaration
(unofficial translation), http://tinyurl.com/sjpgl-026, accessed on 4 July 2013. Draft Constitutional Charter For the
Transitional Stage (original text), http://tinyurl.com/sjpgl-027, accessed on 4 July 2013.
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the western, 20 from the eastern, and 20 from the southern region of the
country.

In Tripoli the word “federalism” mainly gives rise to resistance. The
Zeidan government has spoken out in favour of a strong central govern-
ment but recently agreed to the transfer of several important state institu-
tions to Benghazi, including the National Oil Corporation, Libyan Airlines,
Libya Company for Insurance and the Internal Investment Company.?*
These transfers are meant to increase job opportunities and the economic
development of Benghazi and the eastern region, and hence reduce the
support for federalism.

Unfortunately, Libya has not yet developed an effective decentralisa-
tion policy enabling local and regional governments to establish demo-
cratic and responsive institutions, and to speed up socio-economic devel-
opment and to improve services. Several elected members of local coun-
cils have stepped down out of frustration with the lack of real responsibili-
ties, decision-making power and resources.?* Much enthusiasm for the new
Libya has waned since local administrators and citizens found that every-
thing still has to be decided by central government institutions, with their
cumbersome procedures and tardy administrative practices designed dur-
ing the decades of Gaddafi’s rule.

Libya between anxieties and hopes

It is appropriate to end this section with a long citation of a well-informed
observer and actor. On 18 June 2013 Mr Tarek Mitri, Special Representative
of the UN Secretary-General and Head of the United Nations Support
Mission in Libya, sent a briefing to the Security Council,?* stating that,

The risks in Libya should not be underestimated, and by the same token, the
opportunities should not be overlooked. Judging by the speed with which last

year’s elections to the General National Congress took place so soon after the

23
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“Federalists celebrate return of NOC to Benghazi,” Ahmed Ruhayem. Libya Herald 7 June 2013,
http://tinyurl.com/sjpgl-028, accessed on 28 June 2013.

“TLC Deputy Chairman Resigns in Protest over PM Remarks,” Umar Khan. Libya Herald 26 May

2013. http://tinyurl.com/sjpgl-029, accessed on 28 June 2013; “President of Benghazi Local Council

resigns over ‘unworkable’ conditions; aims fire at Tripoli,” Hadi Fornaji. Libya Herald 16 August 2012.
http://tinyurl.com/sjpgl-030, accessed on 28 June 2013. “Benghazi local election results announced— woman
candidate wins most votes UPDATE,” George Grant. Libya Herald 21 May 2012, http://tinyurl.com/sjpgl-031,
accessed on 4 July 2013; "Only female member of Benghazi Local Council resigns, citing obstructionism,
incompetence,” Maka Ellawati. Libya Herald 20 November 2012, http://tinyurl.com/sjpgl-032, accessed on 4 July
2013.

“Briefing to the Security Council by Special Representative of the Secretary-General and Head of UNSMIL, Tarek
Mitri, 18 June 2013,” http://tinyurl.com/sjpgl-033, accessed on 2 July 2013.
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cessation of hostilities, we would be forgiven if we thought that the road to
democracy was as simple as it appeared. As important as these elections may
have been in ushering in the beginnings of a new political process and the
building of legitimate state institutions, the Libyan people will continue to
endure for the foreseeable future the heavy legacy bequeathed to them over
decades of brutal rule. Managing the transition is bound therefore to be dif-
ficult.

Mr. President, (...) The mood in Libya today may have changed since I last
briefed the Council in March. Despite the gravity of some of the security and
political developments that have taken place over the course of the last three
months, Libyans have not lost confidence. Many of them remain unwaver-
ing in asserting the principles that underpinned their Revolution, and their

desire to build a modern and democratic state, based on the separation of
powers, respect for human rights and the rule of law.

2.4

The Many Challenges of Justice

The ajipIL research project has in its first nine months recorded many dif-
ferent demands for justice. Justice is not an area about which there is
immediate consensus in Libya, as there are many different views of what
constitute major injustices, what are the proper standards for justice, who
are entitled to be the legitimate guardians of justice, what remedies will
suffice to satisfy the justice-seekers, and, last but not least, what and who
should come first.

The first group of injustices date back to the Gaddafi period (1969-2011),
and have now provoked demands on the new State of Libya for compen-
sation. To begin with, we can distinguish several categories of political vic-
tims of Gaddafi’s repressive rule (see Chapter 9 and 10). Then, there is the
strong and widespread desire to see those responsible for the Gaddafi-
era atrocities and oppression be brought to justice. Based on our observa-
tions, it is most doubtful whether a transfer of Gaddafi’s son Saif al-Islam
or his Chief of Intelligence Sanusi to the International Criminal Court in
The Hague would be understood and accepted as just by the majority of
the Libyan people. Also, many now want to see the leading functionar-
ies on whose work the regime actually rested, ousted from their positions
and permanently excluded from the public sphere. There are other types of
injustices and demands inherited from the old regime. There is a huge jus-
tice problem, partly of a financial-economic nature, concerning the tens of



thousands of claims from former owners of property, dispossessed by Law
4/1978 (see Chapter 8). Should the government have to restore their prop-
erty to them, or pay them compensation, and if so, should this reflect the
spectacular rise of real estate prices over the last 40 years? Another per-
ceived collective injustice, more of a macro-political nature, is the neglect
of the eastern region, which has called for a thorough redistribution of the
state’s resources.

The second group of injustices were committed during the 2011 upris-
ing and its 2012-13 aftermath, partly by Gaddafi’s troops and supporters
but increasingly also by revolutionaries, or in their name. Numerous assas-
sinations, kidnappings, assaults, cases of torture and bomb attacks have
been committed. Until today militias have kept thousands of real and per-
ceived Gaddafi supporters in their illegal prison facilities. Then there are
displaced communities who cannot safely return to their homes, such as
the Tawerghans. There are women who fell victim to rape by soldiers from
either side. Another injustice is felt by those who were removed from their
position but felt that they did nothing wrong.

The third group of injustices needing to be addressed are “ordinary”
family disputes regarding divorce or inheritance, “ordinary” labour dis-
putes, “ordinary” commercial disputes, “ordinary” crimes like assault, theft
and robbery, committed by individuals or gangs, “ordinary” corruption by
state functionaries, fatal traffic accidents caused by careless driving, “ordi-
nary” discrimination and maltreatment of religious and ethnic minori-
ties, of women, and of migrants, and so forth. They are not directly related
to Gaddafi’s regime, or to the revolution — although on closer observation
there are often connections.

Surveying the manifold demands for justice, from different groups and
individuals, many of them backed by strong political, social and armed
pressure, one cannot but conclude that the new State of Libya faces a
gigantic task. To fulfil this task of providing justice to all, it needs both a
working system of laws, legal institutions and processes, and a society
which allows itself to be guided and protected by that system.

In 2013-14, a Constitutional Assembly is expected to be formed and make
major decisions about the make-up of that system, including the degree of
autonomy for the regions, the organisation of the judiciary, human rights,
the course of transitional justice, and the position of Sharia in the legal sys-
tem. Processes of political decision-making are to be supported by national
dialogue and discussions about all these issues, facilitated by civil society
organisations and a free press. At the same time, state and society need a
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working justice system. This requires active performance of the judiciary, a
build-up of the police and the administration in general, and their protec-
tion against the type of violent attacks, which have kept the criminal justice
system in limbo.

There is little doubt that the legal system as a whole — laws, institu-
tions, and processes — needs reforms in many of its components. This
is a challenge for the mid and long-term and obviously the government
has not been able to address this in full. After the successful overthrow of
Gaddafi’s regime, the government now finds itself caught between several
fires. On the one hand there is the pressure from without: all these conflict-
ing demands for justice, dissatisfied and impatient groups and individuals,
dangerous armed groups, an unruly parliament, and a critically watching
international community; on the other hand, the government must deal
with its own often ineffective bureaucracy and an old body of regulations.
For a systematic diagnostic analysis of the legal system and how it operates
in social reality, the Libyan government could muster the support of those
who are trained to understand and analyse Libya’s law and society, notably
its most qualified academics (see Chapter 12).

Given the challenging and complex environment of Libya’s justice
issues, one may wonder what contribution the international community
could possibly make to foster “justice and the rule of law.” During Libya’s
first years as an independent state, in the 1950s, the UN played a major and
positive role. After Libya’s liberation in 2011, the un has again provided gen-
erous assistance through the United Nations Support Mission In Libya
(unsmiL). During 2012 and 2013 many more international actors have come
on stage, reflecting the rapid growth of international attention for justice
and the rule of law. In the next chapter we will look at how some of these
actors have regarded Libya’s justice problems.



Perspectives on Justice
iNn Libya: A Review of
International Reports

3.1

3.1.1

Jessica Carlisle

Foreign Assistance in the Justice Sector: Fulsome
Commitments

Unanimous support for the rule of law in Libya

On 11 March 2011, the president of the European Council, Herman Van
Rompuy, invited Eu heads of state to an emergency summit on Libya and
other countries in North Africa that would send out a “clear and posi-
tive message to the whole region, expressing full support to the transition
towards more democracy, pluralism and social inclusion.” This statement
of a commitment to change in Libya was to have tangible consequences. In
the aftermath of the revolution, during a speech in the un on 20 September
2011, Van Rompuy stressed that it was now “time for justice, rule of law and
human rights and for reconciliation.”? This declaration of intent heralded
a €10 million development programme sponsored by the Eu, together with
a multiplicity of subsequent international interventions in Libya, many of
them focusing on the legal system or justice sector.

The United Nations Support Mission in Libya (unsmir) has the most
comprehensive mandate in the country given its role to “[slupport Libyan
efforts in promoting the rule of law and monitoring and protecting human

http://tinyurl.com/sjpgl-034

Address by President Herman Van Rompuy at the High-Level Meeting on Libya, 20/9/11,
http://tinyurl.com/sjpgl-035, accessed on 20 June 2013. The EU has since backed up this commitment with
€30 million supporting programmes promoting reconciliation, elections and respect for human rights; public

administrative capacity; media and civil society and promoting the involvement of women in public life; migration;

and health and education.
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rights.”® UnswMiL is specifically tasked with “assisting the Libyan authori-
ties to reform and build transparent and accountable justice and correc-
tional systems, supporting the development and implementation of a com-
prehensive transitional justice strategy, and providing assistance towards
national reconciliation, support to ensure the proper treatment of detain-
ees and the demobilization of any children remaining associated with revo-
lutionary brigades.”

UnsMIL and the Eu, however, are not alone in their involvement in
reforming and investing in Libya’s legal systems and justice sector. The
Paris conference of 12 February 2013 on Support to Libya in the Areas of
Security, Justice, and the Rule of Law, was attended by ministers and rep-
resentatives from Denmark, France, Germany, Italy, Malta, Qatar, Spain,
Turkey, the uAE, the uk and the usa as well as the African Union, the Arab
Maghreb Union, the Eu, the Gulf Cooperation Council, the Arab League
and the un.“ The official communiqué following the conference reaffirmed
international commitment “to build a modern democratic and accountable
state solidly anchored in a rule of law system, institutions and practices,
and in respect for human rights.”®

The scale of the challenge facing Libya was laid out in the Libyan gov-
ernment’s own assessment at this conference that it included the tasks of
“i) building judicial capacity, competence, independence, coordination and
training; ii) undertaking a review of relevant legislation; iii) building prose-
cutorial and criminal investigative capacity; iv) reforming the Libyan prison
system; vi) strengthening the coordination between the military and civil-
ian justice systems; vii) promoting transitional justice through truth-seek-
ing processes and national reconciliation, in addition to locating and iden-
tifying missing persons; and viii) building state institutions that respect and
promote human rights, as well as a vibrant civil society.”® In response, the
Paris conference pledged to support the Libyan government’s implementa-
tion of both a National Security Development Plan and a Justice and Rule of
Law Development Plan.

However, over the course of the year, the government has faced succes-
sive difficulties in developing and implementing its policies.” On 20 June
2013, the UN Security Council issued a press release in which they acknowl-

Resolution 2040 (2012), Paragraph 6:b.
http://tinyurl.com/sjpgl-036, accessed on 2 July 2013.

International Ministerial Conference on Support to Libya in the Areas of Security, Justice and the Rule of Law -
Communique Paris 12 February 2013, http://tinyurl.com/sjpgl-037.

http://tinyurl.com/sjpgl-038
Personal communication, UNSMIL official, November 2012
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edged the achievements of the Libyan government under Prime Minister
Zeidan, and called for the continual engagement of the international com-
munity in order to encourage reconciliation, support the constitutional
process, strengthen institutions, prosecute infringements of human rights,
and ensure the rule of law.®

International needs assessment reports

International and foreign commitments to the development of Libya’s legal
system and the justice sector are, consequently, definitively stated. Libya is
currently host to a large number of uN-to-government, government-to-gov-
ernment, government-to-domestic NGO, and INGO-to-domestic NGO pro-
grammes.° For most programmes, it can be assumed, assessments have
been made of Libya’s needs and summarised in a report. Some of these
reports are in the public sphere. These open source reports provide a win-
dow into the landscape of donor interventions in Libya. In this chapter we
briefly discuss some of these reports, evaluate how they have depicted the
legal system and justice sector in Libya, and what problems they identify
and solutions they propose.

Justice and the rule of law are emphasised as being of the utmost impor-
tance to Libya in a number of open source reports produced by UnswmiL,
several INGos, and hired consultants. Yet, we have not found many English
language reports specifically addressing the need of institutions in the jus-
tice sector. We found no international reports focusing intensively on the
Ministry of Justice; the legislature, or the working of the courts; the institu-
tions for management and training of the judiciary; or lawyers. The Bardet
et al. report includes the only lengthy discussion of the police that we
found.™

Three broad categories of open source reports that do specifically
focus on the needs of Libya’s legal system and justice sector form the
basis of this chapter. The first type of report has been issued by interna-
tional organisations involved in the provision of international and for-
eign assistance: uNsMIL’s Transitional Justice: The Foundation for a New
Libya, the Briefings from the Special Representative/Head of the United

Security Council Press Statement on Libya, 20 June 2013.
See Chapter 12 about international rule of law assistance programmes.

The Bardet et al. report discusses the police, but notes that its “structure is very difficult to be defined due to
limited information on the structure, with no data available about personal strengths, job descriptions and defined
functions,” Bardet et al. (2012, 25).
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Nations Support Mission in Libya to the un Security Council, Formulation
of a Security Sector and Rule of Law Programme for Libya: Final Report"
and - the International Legal Assistance Consortium’s (iLac) Rule of Law
Assessment Report: Libya 2013. The second tranche of reports have been
produced by international and foreign think tanks with a particular inter-
est in Libya: Chatham House’s Libya: Establishing the Rule of Law (2012) and
the International Crisis Group’s (icG) Trial By Error: Justice in Post-Qadhafi
Libya (2013). Finally, reports of the proceedings during workshops held with
Libyan legal professionals are included: the Euro-Mediterranean Human
Rights Network’s The Reform of Judiciaries in the Wake of the Arab Spring
(2012) and 1L.AC/ABA’s 2012 workshop on Libya Rule of Law Priorities."?

Background and scope of the reports

The authors of these reports vary from consultants employed to conduct
research during short visits to Libya, to teams with long-term commit-
ments to work with the Libyan government and its institutions, through

to think tanks with one member of staff permanently posted in Libya. The
content of the subsequent reports reflects this difference in approach, with
reports published by organisations with a base in Libya providing more
fine-grained evaluations of the issues and the perspectives of the actors
involved.

The most comprehensive assessments of issues effecting access to jus-
tice in Libya, informed by regular contact with Libyan government and a
presence since the end of the revolution, are provided by unswmiL. Their
obligation to regularly report to the Security Council results in the produc-
tion of reports that combine an account of the work that they have been
doing in Libya, with a rolling needs assessment for the judicial sector and
legal system. In contrast, Bardet et al.’s and 1LAC’s reports have been writ-
ten by teams of consultants, selected for their expertise. Mission teams
spent one and a half to three weeks in Libya. Their research has involved

This publication was commissioned by the EU. Its contents are explicitly stated as being the sole responsibility
of the consultancy AETS and as in no way to be taken as reflecting the views of the European Union. It was
produced on behalf of AETS by Celine Bardet (Team Leader), Pieter du Plessis (Security Sector Reform Expert),
and Aly Mokhtar (Legal Expert). It should be noted that while this report is not accessible in the public sphere,
and thus not an open source report in the sense of the other reports discussed in this chapter, it has been cited
extensively by another identification mission, namely in the ILAC 2013 Report, and therefore seems to be part of
donor discussions, in a broad sense, on rule of law in Libya. We obtained permission to cite the report from its
first author, C. Bardet.

There are other INGOs operating in Libya, notably No Peace Without Justice, running programmes relevant to
the legal system and justice sector. However, they have not produced needs assessments of this type that can be
accessed in the public sphere. For the same reason this chapter does not pay attention to rule of law assistance
provided by states from the MENA region, such as Turkey, Jordan, Tunisia, Morocco, and Arab Gulf States.



a combination of interviewing well-placed informants and some visits to
institutions.

The reports written by Chatham House and the International Crisis
Group also diverge quite considerably from one another in their methodol-
ogy. While Chatham House is a forum bringing together experts from var-
ious backgrounds to discuss major policy issues under Chatham House
rules, the International Crisis Group has a permanent researcher on the
ground with considerable experience with research on Libya. The Chatham
House report subsequently offers broad policy recommendations, while the
ICG report interweaves the voices of numerous Libyans and the researcher’s
personal observations of relevant events through its analysis.

Finally, the reports summarising the proceedings during workshops
involving Libyan judges and lawyers provide both an insight into the opin-
ions of sections of the legal profession and a suggestion of the issues that
the workshops’ foreign organisers consider important to put on the agenda.

The bases on which each of these reports make their assessments are
largely dependent on their methodology, specifically the length of time
researchers have had to gather information and who their informants have
been. For example, a distinction can be made between short-term con-
sultants’ abilities to access and explain the attitudes of the general pub-
lic, or of influential non-state actors, such as tribal leaders or the militias,
and those of authors who have a permanent presence in Libya. In addition,
the extent to which Bardet et al.’s and 1.AC’s delegations were able to freely
travel around Libya and the extent to which they were able to access statis-
tical information and legal documents has been identified as a constraint
(Bardet et al. 2012, 5; 1LAC 2012, 14). Bardet et al. consequently state that their
initial findings may have to be revised during the implementation phase of
their recommendations (Bardet et al. 2012, 5).

Each of these reports consequently present a particular view of the legal
system, given the significant diversity in their methodological approaches,
the differences in their level of engagement with the “field” under study;,
and their spread across the year and a half following the end of the revolu-
tion. However, Libya’s judicial sector is perceived in all of these reports as
wealk, ill-equipped and challenged by rival centres of power in the after-
math of Gaddafi’s regime. Taken in total, the reports identify three major
areas of concern in striving to achieve the rule of law in Libya: security;
transitional justice and vetting; and, the independence and the efficiency of
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the judiciary, which is linked to the 1cc’s claim to jurisdiction over the trials
of Saif al-Islam and Abdullah Sanusi.™

The detail included in analyses of the issues of security, transitional jus-
tice, and the independence and competence of the judiciary is further
influenced by the apparent aim of each report. While the unsMmiL reports
record the organisation’s ongoing work in the field, the Bardet et al. report
foregrounds Eu-sponsored programmes and projects to strengthen the
legal system. Other reports are orientated towards making policy recom-
mendations to international donors and the Libyan government, namely
those by 1Lac, Chatham House and the 1cG. Finally, reports of workshops
held with Libyan legal professionals seem to feed into international under-
standing of Libya’s legal system and the aspirations of members of its jus-
tice sector.

The Shadow of Security Sector Concerns

3.2.1

Security as the main concern

As would be anticipated, security is the main issue of concern throughout
all of these reports. This issue is a shared point of reference for the Libyan
general public, the Libyan government and the international community
(see Chapter 2, Annex 111).

These evaluations of the security situation illustrate their analyses with
international newsworthy events such as the death of the us ambassa-
dor Christopher Stephens and his colleagues in Benghazi. However, they
emphasise that the tragic deaths of some foreigners, although powerfully
symbolic, are symptomatic of widespread insecurity caused by the pro-
liferation of militia throughout the period of transitional government. In
the immediate aftermath of the revolution, there was disagreement about
the best course that should be adopted by the NTC to deal with armed rev-
olutionary groups, but little appetite for direct confrontation through a
demand that they disband. However, in hindsight, estimations of post-rev-
olutionary government policy towards “militia” are that an opportunity to
assert the new state’s monopoly of violence was lost after the revolution.

The reports also highlight that the rights of women, migrants, children and other vulnerable groups should be
made a priority in ensuring the rule of law. In addition, several focus to a lesser extent on the constitutional
process and the role of the Sharia. See also Chapter 4 of this report.
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Moreover, reports note that the make-up of the militias has evolved.
Armed groups are now understood to include revolutionary fighters, youth
in search of employment, criminals released from prison and then armed
by the former regime, and opportunists engaged in land grabs or personal
vendettas. In February 2013, unsmiL’s report to the Security Council pre-
dicted that military intervention would increase instability.'* While some
militias’ Islamist convictions are sometimes mentioned, there is little con-
viction that Gaddafi loyalists are operating through militias to destabilise
the new Libya.

Reports, by and large, do not record the views of members of militias
or of the general population, beyond noting that there is general support
for the disbandment or reining in of armed groups.™ The focus is, instead,
on the needs of the government in order for it to establish its monopoly on
the legitimate use of force. Reports note that the NTC’s policy of attempt-
ing to integrate revolutionary brigades into working alongside state secu-
rity forces by paying them a wage may have been counter-productive in the
medium term since it has supported some militias’ positions (Bardet et al.
2012, 14). Progress on persuading militia members to sign up for the police
or army has been slow, and their integration into state security forces has
not always been smooth.

The state’s consequent inability to assert its monopoly over the use of
violence is, therefore, understood as having political, social and economic
implications for Libya, with an affiliated impact on the operation of the jus-
tice sector.

“Militia justice”

The militias are identified in these reports as undermining the rule of law
not only by challenging the state’s monopoly on violence, but also by estab-
lishing and running alternative justice systems that are biased, unregu-
lated and punitive. Many militias have been seen as supporting forms of
“victor’s” justice, which subjects communities perceived as loyal to the for-
mer regime to persecution, and under which militia members are uncon-
strained by the law (1cG 2013, i, 28; ILAC 2013, 34-35). The presence of armed

groups is also identified as a means by which tribal or other political con-

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 21/2/13,
http://tinyurl.com/sjpgl-039, accessed on 7 July 2013.

Bardet et al. (2012, 23). The notable exception is the recent report by the International Crisis Group (ICG 2012, 28-
30) which includes the views of both militia members and the general public. ILAC (2012, 7) also note that there
remains widespread support for revolutionary brigades amongst the general public.

39

¢ d31LdVHD « L 1LdVd



« CHAPTER 3

1

PART

40

flicts are being settled outside of the control and regulation of the state.
These conflicts have occurred both between tribes and between state-
backed militias and tribal groups.'®

In November 2011, unsMmiL flagged up concerns about arrests of alleged
former regime supporters and interrogation practices involving “ill-treat-
ment and torture” in “make shift detention centres” holding, what it esti-
mated as, 5,000 to 6,000 detainees.” In August 2012, UNSMIL reiterated its
concern about informal detention and torture, adding that, “Assurances
from Libyan officials that incidents of torture or mistreatment would be
investigated and perpetrators duly punished have not been translated
into effective action.”® By February 2013, uNsMIL praised the new govern-
ment’s determination to improve the security situation by tackling the pres-
ence of armed groups outside the legitimate control of the state.’”” However,
in April 2013, the 1cG described the militia as still running “a parallel judi-
cial system in which independent armed groups assumed state functions,
arresting, detaining and kidnapping individuals without judicial oversight
or accountability” (1cG 2013, 18). As a consequence, in parts of Libya, nota-
bly in the eastern towns of Derna and Al-Bayda, the state legal system only
partly functions.

Efforts to convince the militias to take up legitimate roles within the
new state of Libya have not only come from the government. The head of
uNsMIL stated in his Briefings to the Security Council in June 2013 that in
times of political crisis he and his team have “increased engagement with
all parties concerned, underlining the need for dialogue as a means of
defusing tensions and ensuring respect for the democratic process.”2° He
continued that following initial encouragement from the government, and
requests from “revolutionaries of diverse persuasions,” unsmir had initi-
ated a series of discussions to facilitate direct talks between the two sides.

For example, as outlined in the UNSMIL report of August 2012, on 21 April 2012, fighting broke out in the south-
eastern town of Kufra. The Libya Shield brigade, an auxiliary unit of the Libyan army, had been deployed to
the area in February to enforce a ceasefire between the Tabu and Zwaya brigades. Further clashes erupted

on 9 June between the Libya Shield and Tabu brigades, amid accusations that the former had compromised
its neutrality by aligning itself with the Arab Zwaya tribe. This led to demands by the Tabu community for

the brigade’s replacement by Libyan army troops. This round of clashes left some 44 people dead and 150
wounded. Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 30/08/12,
http://tinyurl.com/sjpgl-040, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 22/11/11,
http://tinyurl.com/sjpgl-041, accessed on 7 July 2013. See also ILAC (2012, 34-35). A higher number of 7,000 to
8,000 was recently mentioned in Briefing to the Security Council SRSG and Head of UNSMIL, Tarek Mitri - 18 June
2013, http://tinyurl.com/sjpgl-042, accessed on 7 July 2013. See also Bardet et al. (2012, 17).

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 30/8/12,
http://tinyurl.com/sjpgl-043, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 21/2/13,
http://tinyurl.com/sjpgl-044, accessed on 7 July 2013.

Briefing to the Security Council SRSG and Head of UNSMIL, Tarek Mitri - 18 June 2013,
http://tinyurl.com/sjpgl-045, accessed on 7 July 2013.
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The risk of not engaging in such dialogue was highlighted in the unsmIL
briefing of June 2013 in reference to events in Benghazi on 8 June, in which
the greatest single loss of life occurred in Libya since the revolution. uNsMIL
noted that, "What started as a demonstration outside the barracks of a mili-
tia, deteriorated into an exchange of fire leaving many dead and wounded,
mostly from the demonstrators. Protestors were calling for the Libya Shield
brigades, which comprise mainly revolutionary formations under the oper-
ational control of the Chief of General Staff of the Libyan Army, to be dis-
mantled, and the army and police to be entrusted the role of exclusive
security forces.”?

Inability of the legal system to function

3.2.4

International assessments of Libya’s legal system consequently empha-
sise that the security situation has a direct impact on the ability of the
courts and police to function. In considering how to prevent militia justice
that undermines the rule of law, these analyses clearly view security sector
reform as fundamental. Reports focus on the effect that the security situa-
tion has had on the capacity of the courts and the police to pursue criminal
cases, of the public prosecution to oversee detention centres run by militia,
and of the courts to process cases against members of the former regime
(see Annex 111).

However, while all of the reports observe that empowering and equip-
ping the state is essential to ensuring the re-establishment of rule of law
overseen and regulated by state legal institutions, both the 1cG and 1LAc also
note that the general public have little trust in the judicial sector (1LAC 2013,
36). This, they argue, is a significant impediment faced by the Ministry of
Justice and is recognised as such by the current Minister of Justice, Salah
Al-Marghani (1cG 2013, 18, 20, 27).

Criminal violence against vulnerable groups

The reports further highlight a third, related implication of this climate
of insecurity and militia justice, in the form of violence perpetuated
against vulnerable or minority groups and individuals, by criminal gangs,
or in the settling of disputes. Internally displaced persons (1ipps) such as

21

Briefing to the Security Council SRSG and Head of UNSMIL, Tarek Mitri - 18 June 2013,
http://tinyurl.com/sjpgl-046, accessed on 7 July 2013.
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the Tawerghans have been identified as being particularly vulnerable.??
In addition, the detention of undocumented immigrants — particularly
women and children - in unsuitable conditions, the harassment of settled
immigrants, and the settling of disputes using arms have been highlighted
as concerns by UNsSMIL.?3

The basis to proposed solutions tackling this violence is considered to
be an effective, professional police force. These reports do not give much
detail about programmes towards this end, but unsmiL first described its
working with the Libyan police force in November 2011 when “urgent needs
include[d] adequate provision of basic equipment, training and assistance
in integrating some of the revolutionaries into the police.”?*

Transitional Justice and Vetting

3.3.1

The hiatus in transitional justice

The imperative to address the many injustices both perpetrated by the for-
mer regime, and during and since the revolution, has been high on the
international agenda since the early days of transitional government. The
importance of beginning a process of transitional justice has, subsequently,
been a concern of all of these reports.

UnswMiL stated in March 2012 that a genuine break from the former
regime would be dependent on “how the authorities [...] address the coun-
try’s decades-long legacy of human rights violations, including violations
committed during the eight-month conflict.”?> It added that this process
will also have to include human rights abuses committed since the revolu-
tion arguing that “the legal process used to determine their fate will either
strengthen or undermine the transition’s legitimacy.”?® The same report
urged that, “the government [should] focus on the development and imple-
mentation of a comprehensive transitional justice strategy, on the basis of

22
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Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 1/3/12,
http://tinyurl.com/sjpgl-047, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 1/3/12,
http://tinyurl.com/sjpgl-048, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 22/11/11,
http://tinyurl.com/sjpgl-049, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 1/3/12,
http://tinyurl.com/sjpgl-050, accessed on 7 July 2013.
Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 1/3/12,
http://tinyurl.com/sjpgl-051, accessed on 7 July 2013.



sound legal frameworks and international standards.” This sentiment was
echoed in reports from Chatham House, which emphasised that a recon-
ciliation commission would be “a vital component in the process in dealing
with the development of the justice system as a whole” (Chatham House
2012, 15-16).

These hopes, however, have yet to be met. Although the nTc passed Law
17/2012 concerning National Reconciliation and Transitional Justice, the
IcG report notes that foreign and domestic legal experts have argued that
the law is flawed (1cG 2013, 18). Criticism of this commission was almost
immediate. The law’s establishing of a Fact-Finding and Reconciliation
Commission to investigate cases of moral, physical or criminal abuse dat-
ing from 1969 has been described as lacking “legislative clarity” by iLac
(2013, 8). Meanwhile its powers to award financial reparations to victims or
to refer cases to the public prosecution have been criticised by unsMmiL as
too limited given a perceived need for “truth telling.”

In fact, it seems that the real work of this commission has yet to begin.
Chatham House’s report — which referred incorrectly to the relevant legis-
lation as Law 4 — observed that the commission could, “theoretically,” be
useful, but that its operation and remit remained unclear (Chatham House
2012, 15-16).

In early 2012, unswmiL further commented that, “It is not clear whether
the law as currently conceived will allow for a dynamic truth-seeking pro-
cess” (UNSMIL 2012, 2). Noting that the commission is composed purely of
senior judges, uNsMiL stated that their work “appeared” to be a quasi-judi-
cial process, which would not allow for reflection during public hearings,
during which victims would be able to air their views. Moreover, UNSMIL
contended that legislation — in the form of Law 35/2012 and Law 38/2012
- exempting anyone from prosecution for criminal acts perpetrated in
“defence of the revolution” ran counter to transitional justice.?’ At the time,
uNsMIL expressed the hope that the soon to be elected General National
Congress would review this legislation, a sentiment that was echoed in the
Bardet et al. report, which argued that there is a need for “urgent reform” of
Law 38 to meet the “basic rule of law standards” (Bardet et al. 2012, 8).

However, although Law 37/2012 outlawing the “glorification” of the for-
mer regime was struck out as unconstitutional by the Supreme Court,
international expectations in respect of transitional justice as a whole

27

Law 38/2012 grants amnesty for acts performed by revolutionaries with the goal of promoting or protecting the
revolution, while Law 35/2012 gives amnesty for certain violations other than crimes committed by the family
members and aides of Gaddafi.
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have yet to be met (1LAC 2013, 32). Law 35/2012 on Amnesty concern-

ing Some Crimes and Law 38/2012 concerning Special Procedures con-
cerning the Transitional Period are still in force, and the Fact-Finding

and Reconciliation Commission has yet to begin working consis-

tently. In August 2012, unsMiL stressed that the time was, “ripe to imple-
ment an effective strategy to tackle the crimes of the past” and that this
should involve “a truth-seeking process that is victim-centred and socially
dynamic, led by individuals who are representative of the diverse compo-
sition of Libyan society.” unsMmiL’s recommendation was that this process
should result in reparations, reconciliation between communities and rec-
ommendations for reform.2® In December 2012, Salah al-Marghani, the cur-
rent Minister of Justice, responded to these criticisms by submitting a draft
Transitional Justice Law, which specified that members of the commission
could include sociologists, archivists and psychologists. However, as the 1c
observes, this version also failed to explicitly mention whether events dur-
ing the transitional period would be dealt with by the commission. The 1cG
found that the likelihood that post-revolutionary injustices would be heard
is low in the current climate (1cG 2013, 18).

The right to transitional justice: inclusion and exclusion

The implications of the stalling of the transitional justice process, as eval-
uated by these reports, is that individual and groups of justice seekers are
in danger of finding their claims excluded. 1LAc observes that this issue
remains “sensitive” (ILAC 2013, 37). UNSMIL has urged the Libyan govern-
ment to ensure an inclusive process of truth seeking that will include mar-
ginalised people, such as the Tawerghans, embedded in a “victim centred
approach” (UNsMIL 2012, 3). The 1cG has argued that failures to press on with
transitional justice may lead to the further entrenchment of militia justice.
Attempts by Minister Al-Marghani to introduce three new laws have
been welcomed and described as seeking “to redefine transitional justice
and expand the definitions of victims and perpetrators” (iLAC 2013, 33). The
draft Law on Transitional Justice would provide for the prosecution of vio-
lations against all Libyans perpetrated before July 2012. The then draft Law
on Criminalisation of Torture, Enforced Disappearance and Discrimination
was meant to quash the right to amnesty for violations committed dur-

28

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 30/8/12,
http://tinyurl.com/sjpgl-052, accessed on 7 July 2013.
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ing and after the 2011 uprising.?® Finally, the then draft Law regarding
Amendment of the Military Penal and Procedures Laws, would abolish the
trial of civilians by military courts (see Annex 111).3°

These reports do not enter into discussions about which issues should
be explicitly included in the process of transitional justice, such as whether
claimants resulting from Law 4/1978 should also be given a voice in truth
telling (see Chapter 8). Neither do they offer detailed analyses of what fac-
tors have delayed effective transitional justice; the impression they give
is that the government finds itself in a position in which it is constantly
fire fighting, allowing no solid basis on which to ground the process.
Meanwhile, those excluded from current partial moves towards transitional
justice are offered little hope of future inclusion in a more comprehensive
process.

Recriminations and vetting

International reservations about the politicisation of justice are illus-
trated by the reports’ critiques of legislation establishing vetting proce-
dures (Bardet et al. 2012, 8). While the principle of vetting is understood as
an essential aspect of the process of transitional justice, the reports com-
ment that while the broader transitional justice project is stalled, vetting
could become a vehicle for punishing suspected loyalists. Chatham House
commented that the “’isolation’ policy risks crippling the functioning of
the government as many experienced officials could be excluded from

the political system” (Chatham House 2013, 2). 1LAC observes that rulings
from the Integrity and Patriotism Commission, although subject to judicial
appeal and in some cases overturned, are a matter of concern given “the
vagueness of the vetting criteria and the level of due process accorded to
those subject to scrutiny” (1iLAc 2013, 36). The international community has
consequently urged restraint and fairness in response to proposed legisla-
tion setting up vetting procedures.

The prospect of the pushing through of the Political Isolation Law fol-
lowing pressure from militias was, consequently, a cause of concern to
unsMIL which contended that the draft law contained “an extensive list of
criteria” excluding people from holding government office, many of them

29
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The law concerning criminalisation of torture was enacted by the GNC in April 2013. “Libya: The New Law
Criminalising Torture: A first step, but more is needed.” OMCT, 25 April 2013, http://tinyurl.com/sjpgl-053,
accessed on 5 July 2013.

This law was enacted on 18 April 2013 as Law 11/2013 on the Amendment of the Penal Code and Military
Procedures, http://tinyurl.com/sjpgl-054, accessed on 5 July 2013.
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related to their previous political affiliation rather than to their actions
while employed by the former regime.* The passing of a version of this law
in May 2013, following disruptive demonstrations and stand-offs between
government and armed brigades, is linked to criticism that legislation
should abide by the “international standards that ought to apply to any vet-
ting mechanism.”32

The reports subsequently pay considerable attention to the mooting of
a vetting law that will specifically apply to the judiciary. Bardet et al. note
in their report that “[a]ddressing the problems of accountability and cor-
ruption in the judiciary is problematic and always faced by strong opposi-
tion from the judicial institutions itself, even if they seek genuine reform.
The judicial institutions are concerned about losing the confidence of the
public, which is a key issue for the independence of the judiciary” (Bardet
et al. 2012, 35). In October 2012, the Supreme Council for the Judiciary pre-
sented the gNc with draft legislation on the vetting of judges (1cG 2013, 21).
The law made provisions for the dismissing of all judges and public prose-
cutors, followed by their readmission subject to the approval of a commit-
tee including the head of judicial inspections and members of the judiciary
who could show “tangible participation in the 17" February Revolution” and
“are proven to have good ethics.” The committee’s deliberations would not
be open to scrutiny, since it would be accountable solely to the gnc, and
their decisions could not be appealed. The 1cG report noted that the draft
law included criteria that are “unquantifiable, such as having sentenced
someone to jail ‘unfairly,’ or ‘having issued verdicts to please the regime.’
The law also proposed to exclude those ‘famous for being corrupt’ and for-
mer members of the People’s Court or People’s Prosecution” (1cG 2013, 21).

The international reports, subsequently, recommend striking a deli-
cate balance that will produce a “clear, strict, transparent and systemic vet-
ting process” (Bardet et al. 2012, 7), which enables former abetters of the
Gaddafi regime to be excluded from holding important office. In particu-
lar, the argument in favour of vetting is supported by reminders in both the
1LAc and 1cG reports that unqualified, politicised “judges” were appointed
to work in Gaddafi’s people’s courts and consequently found their way into
the regular courts (1cG 2013, 12; ILAC 2013, 22). 1LAC adds that debates over
judicial vetting are coloured by “uncertainty regarding whether [qualified]
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Briefing to the Security Council SRSG and Head of UNSMIL, Tarek Mitri, 14 March 2013,
http://tinyurl.com/sjpgl-055, accessed on 7 July 2013. See also ILAC (2013, 37).

Briefing to the Security Council SRSG and Head of UNSMIL, Tarek Mitri, 14 March 2013,
http://tinyurl.com/sjpgl-056, accessed on 7 July 2013.
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judges volunteered or were forced to serve on Gaddafi-era special courts”
(ILAac 2013, 37).

The Independence and Efficiency of the Judicial Sector

3.4.1

Structural adjustments to encourage independence

The competence and independence of the judiciary is regarded as key in all
of the reports. Support for the judiciary and lawyers is consequently central
to assessments of the legal system’s needs. Reports note that this is in line
with the priorities of both the Ministry of Justice and the Supreme Council
for the Judiciary. Most mention the renaming and restructuring of the
Supreme Judicial Council as indicative of a move towards promoting judi-
cial independence, and some note the forming in May 2012 of a national
committee for judicial development under the council (see below).**
However, detailed mapping of the judicial sector has presented a challenge
to teams of international consultants given the parameters in which they
work. The two full assessments of the Libyan legal system have been con-
ducted by eight experts over a period of nine days by 1LAc, and for three
weeks by Bardet et al. The 1LAc report presents a coherent description of the
judicial system, but is not well-placed to provide a nuanced analysis of its
operation.3* Bardet et al.’s depiction of the court system and judicial sector
is thorough, although sometimes difficult for a non-specialist to follow. The
analysis, however, is not very detailed.

In November 2011, unsMmIL noted that priorities to encourage the full
functioning of the judiciary included legislation to encourage indepen-
dence of both the judiciary and the legal profession “and specialized train-
ing for judges and prosecutors in order to deal with an array of post-con-
flict litigation, including on issues relating to transitional justice.”*® In
March 2012, it further noted that, “United Nations agencies would be pre-
pared to provide support in developing the overall judicial infrastructure,
including the training of judges, prosecutors and corrections officers, stra-

33
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See Report of the Secretary-General on the United Nations Support Mission in Libya UN 30/8/12,
http://tinyurl.com/sjpgl-057, accessed on 7 July 2013.

For example, although ILAC (2013, 27, 29) mentions that the NTC established the National Committee for the
Development of the Judiciary, it does not refer to the contents of the committee’s findings, which were published
in the same month as ILAC’s mission to Libya in January 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya UN 22/11/11,
http://tinyurl.com/sjpgl-058, accessed on 7 July 2013.
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tegic planning and budgeting capacity, case management systems and legal
aid services to the population.”3®

In June 2012, the president of the Supreme Council for the Judiciary
commissioned the new 17-member National Committee for the
Development of the Judiciary to make recommendations on restructur-
ing the judiciary, its administration and legislative framework. This com-
mittee is composed of judges, prosecutors, lawyers and academics. UNSMIL
agreed to provide technical and advisory support to this committee.*” In
January the committee presented its report. The 1cG later noted that in its
findings the committee “acknowledged the need to restore public trust in
the judiciary and recommended reforming the judicial system to guarantee
its ‘independence, integrity and impartiality,’ and that it also underscored
that the purpose of the reforms should be to ‘build, not destroy; reform and
not damage’” (1cG 2013, 16-17). The 1cG concluded from this reading that the
reforms likely to be proposed by the committee will be moderate (1cG 2013,
16).

Perceptions of judicial independence and how to increase it

Three basic understandings of judicial independence are presented in
the reports, which are often combined in these analyses. Firstly, indepen-
dence is emphasised as entailing a move away from legal practices spon-
sored by the Gaddafi regime, including the exclusion of some personnel
(see 3.3.3). Independence is therefore considered a thorny issue in interna-
tional assessments of the legal system given that the judicial sector is both
“the object of transitional reform efforts, and the vehicle for the transitional
prosecution of past abuses” (1LAC 2013, 7). Secondly, independence suggests
a “ban [on] the Ministry of Justice from exercising any influence over the
judiciary” under the new government (Bardet et al. 2012, 34). In addition,
questions of the judiciary’s independence are intertwined with the extent
to which the security situation constrains the judicial system’s capacity to
operate, and the effectiveness and fairness of any future vetting system.
The Euro-Mediterranean Human Rights Network notes that Articles 32
and 33 of NTC’s interim Constitutional Declaration of 3 August 2011 explicitly
provide for the independence of the judiciary, prohibit the establishment of
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Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL, 1/3/12
http://tinyurl.com/sjpgl-059, accessed on 7 July 2013.

Report of the Secretary-General on the United Nations Support Mission in Libya, UNSMIL 30/8/12
http://tinyurl.com/sjpgl-060, accessed on 7 July 2013.



exceptional courts, prohibit laws from granting immunity to administrative
decrees against judicial control, and guarantee the right to litigation (Euro-
Mediterranean Human Rights Network 2012, 81).

An additional move to separate the judiciary from the executive is wel-
comed by many reports (Bardet et al. 2012, 21). Law 4/2011 altered the com-
position of the membership of the body responsible for the management of
the judiciary, which had previously been headed by the Minister of Justice,
and renamed it the Supreme Council for the Judiciary (see 5.3 for more
recent developments since these reports were authored). The member-
ship of this council formerly included the President of the Supreme Court,
the Prosecutor General, the Deputy Minister of Justice and all of the heads
of departments within the Ministry of Justice, including that of the people’s
lawyers (see Chapter 5). Under the revised legislation, the Council’s mem-
bers were restricted to the President of the Supreme Court, the Prosecutor
General and the presidents of the seven courts of appeal.

The 1cG records some critics’ doubts that this sufficiently guarantees
judicial independence, on the grounds that the council remains financially
dependent on the Ministry of Justice and that the President of the Supreme
Court and the Prosecutor General are both appointed by the legislature
(1cG 2013, 16). In contrast, 1LAc finds that, “[jludicial independence has been
substantially enhanced through the removal of the Ministry of Justice from
the High Judicial Council [...] judges, prosecutors, and private lawyers
now appear to share a clear commitment to revitalizing the rule of law in
Libya.”*® Bardet et al. suggest that judicial independence from the Ministry
of Justice should be enshrined in the powers awarded to the Supreme
Council for the Judiciary in the future constitution (Bardet et al. 2012, 34).

However, 1Lac adds that the current security circumstances in which the
judiciary operates mitigate their full independence, since they are liable to
threats and violence following their acquittal of suspected loyalists.*® Public
prosecutors have also reported being subjected to reprisals after pursuing
charges against members of militia (1LAC 2013, 47).

38

39

ILAC (2013, 28). Further on in the report (ILAC 2013, 41), however, it is noted that many observers note that
further steps should be taken to separate the MoJ from the judiciary.

ILAC (2013, 36) notes that although courts in eastern Libya were most constrained in this respect throughout
2012, judges in the west had also been targeted after such acquittals.
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3.4.3 Strengthening judicial capacity

Assessments of judicial competence in both the 1.Ac and Bardet et al.
reports are perception-based, with both sets of consultants interview-

ing legal professionals about their work and status. Neither delegation
appear to have closely observed court sessions, or to have consulted case
files. Moreover, apart from a dismissal of the work of people’s lawyers (see
below), there is not much exploration of the competencies of private law-
yers, in whom a great deal of confidence is invested in both the Bardet et al.
and 1LAC reports.“°

The assumption in each of these reports is that the existing judicial sec-
tor requires considerable restructuring and input, since “creating and train-
ing new ad hocjudicial, prosecutorial and defence institutions would be far
more time-consuming than enhancing the capacity of existing structures”
(1Lac 2013, 8). The Bardet et al. report lists the needs for numerous capacity
building projects which would provide support to the courts in managing
“alarge backlog of cases” (Bardet et al. 2012, 8), including police, effective
budgeting, increasing salaries, providing training, and bettering the admin-
istration (Bardet et al. 2012, 33).

Given the focus of these reports on what reforms would benefit the judi-
cial sector, both sketch out the basic structure of Libya’s legal system (see
our own description in Annex 1). ILAc’s outline of the main legal institu-
tions is precise and clear, and includes reference to how some habitual
legal practice deviates from what is laid down in the Criminal Procedural
Code. As an example, the public prosecution is described as not always
exercising oversight over the whole criminal process, which it should do
by law.#! However, other relevant legal practices are not recorded, such as
the tendency towards lengthy detention or the difficulty defence lawyers
experience in accessing the public prosecution’s case against their client
(see Chapter 6).

One example of how the sources of a report can partially inform its con-
clusions is found in the conclusions of an 1.ac/aBa workshop on the needs
of Libya’s judicial sector that was held in 2012. Most of the Libyan partic-
ipants to this event appear to have been lawyers in private practice, with
the addition of two judges. During a session on legal aid the report records

40
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ILAC (2013, 64), however, comment that the process for admitting lawyers to the Libyan Bar Association “is less
than rigorous.”

ILAC (2013, 46). See Chapter 6 for a nuanced account of the public prosecutor’s involvement in the early
investigations of many criminal cases.
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that discussants agreed that the people’s lawyers “are generally ineffective,
and that either they should be (1) retrained; (2) dismissed with some ave-
nue to other employment; or (3) be used in administrative law cases” (1Lac/
ABA 2012, 5). The recommendation of the subsequent working group was to
abolish the institution of the people’s lawyers altogether, and to pass leg-
islation enabling private lawyers to represent legal aid cases with financial
support from the government. The absence of a representative from the
people’s lawyers meant that while they were spoken about, they were not
able to add to the discussions (see Chapter 5).

ILac concludes that the creation of the people’s lawyers in 1981 meant
that “the legal profession was forced into illegality until 1990” (1LAC 2013,

23) and further marginalises them by noting that the Libyan judiciary is
“understood as including both judges and prosecutors with the latter eli-
gible to become judges after reaching the requisite level of seniority” (iLac
2013, 41) (see 5.3 for a description of Libya’s “judicial institutions” and the
transfer of people’s lawyers to the judiciary). The Bardet et al. report reflects
this evaluation of the people’s lawyers by describing it as “a sort of parking
lot for judges and lawyers seen as less than compliant with the imperatives
of the state,” although private lawyers cannot be forced to become people’s
lawyers since 1989 (Bardet et al. 2012, 29).

The 1LAC report recognises that courts’ efficiency is also dependent on
the administrative staff, who currently receive no ongoing training, and
the adequate resourcing of law faculties (iLAc 2013, 59, 69-72). iLAC had
more difficulty adopting a position regarding allegations about corruption
against the public prosecution, which were made by private lawyers but
denied by the prosecutors themselves.*?

Concluding Remarks

This evaluation of international and foreign reports on Libya’s legal system
and justice sector is not exhaustive. It has focused on assessments of needs
within the justice sector and consequently excludes valuable analyses con-
cerning related subjects, such as those contained in uNHCR’S monthly
reports. This chapter has also not considered many of the recommenda-
tions that have been made by international and foreign donors towards

42

ILAC (2013, 48). See also ICG (2013, 15) on the difficulty of assessing the prevalence of corruption in legal
processes.
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capacity building and reform in the justice sector; hence it has made no
reference to documents of uNDP, the bilateral programmes of the UK, Usa,
Italy, France, Germany, Denmark and The Netherlands, and the many activ-
ities in the justice sector provided by other countries in the Middle East and
North Africa, such as Turkey, Jordan, Egypt, Morocco, and the Gulf States.
The conclusions that are drawn here about evaluations of Libya’s jus-

tice needs are subsequently restricted to a reading of the English language
reports that can be readily accessed in the public sphere.

What all of these reports demonstrate is unanimous support for security,
rule of law, and justice in Libya from the international community, which
—as assembled in Paris in February 2013 — includes the un-family (UNsMiL,
UNDP, UNHCR, UNIDOC), the EU and its member states, MENA-regional organ-
isations and member states, usa, and international and foreign NGos, think-
tanks and consortia such as 1cG, ABA, ILAC, et al. The three overriding con-
cerns for these international and foreign partners regarding the operation
of the legal system and judicial sector are, as identified in the reports, secu-
rity, transitional justice, and judicial reform. Three additional concerns also
mentioned are those of the constitutional process, which has yet to begin
in earnest; the role of Sharia in future legislation (see Chapter 4); and the
position of minorities and vulnerable groups.

The scope and content of these analyses indicate the enormous task
entailed in describing and evaluating a legal system that is complex, unique
and — moreover — facing seismic change. All of these reports emphasise
that Libya’s judicial sector suffered from neglect and political interference
under the former regime, and furthermore that the post-revolutionary
period has brought its own serious challenges, both internal — such as the
extent to which the judiciary should be purged of tarnished judges, — and
external — including threats against the safety of court staff and the police.
Moreover, as the increasing emphasis on the instability in the security situ-
ation shows, the circumstances impacting on the work of the legal system
in Libya are fluid.

The second observation that can be made about the challenges facing
the authors of these reports is the extent to which many of them are reli-
ant on the perceptions of their interlocutors. When reports are authored at
a distance from Libya, or following a short visit to the field, they are inev-
itably based on interviews and readings of formal documentation, such
as legislation and policy documents. While these are valuable resources to
include in assessments of the working of the judicial system (and access to
justice) in Libya, they may mask social and legal realities. Moreover, while
the reports’ emphases on security and the problem of residual distrust of



the judiciary are reflected in our AjipiL research, our own findings suggest
that a reliance on a select group of informants’ perceptions might result

in partial evaluations of issues on which there is less general consent. An
example of this is the way in which the people’s lawyers are represented in
several reports: a perspective that is clearly rooted in the views of some pri-
vate lawyers without reference to investigation of other points of view or
research into the work of this institution.

The conclusion that can be drawn from this reading of these reports,
therefore, is that their findings are significantly influenced by the proxim-
ity of authors to the subjects of their study and the amount of the time they
have in the field. Inevitably, it is the reports by uNsMIL or 1CG, written on
the basis of permanent presence of Arabic speaking experts in Libya, that
demonstrate the most nuanced understanding of the legal system and jus-
tice sector in the complicated political and social context of contempo-
rary Libya. However, given their limited resources and specific remits, even
these reports’ authors are not able to give full assessments of all of the sig-
nificant issues, or to provide systematic evaluations of the justice sectors’
achievements and needs.

The international community, therefore, would do well to make use of
additional resources that will connect it to expert legal knowledge as well
as to the opinion of “the street.” We would suggest that qualified Libyan
academics are well placed to make these connections through conduct-
ing legal and social science research, publishing their findings and analyses
and participating in internationally and domestically organised workshops.
These contributions could furnish both domestic and international organ-
isations and decision-makers with information gathered from close obser-
vation of legal institutions and practices over the medium to long-term.

In the following chapters we will present some of this work in the hope
of playing a part in ongoing discussions in support of justice in Libya.

53

¢ d31LdVHD « L 1LdVd



Libya’s Supreme Court and
the Position of Sharia, in the
Perspective of Constitutional
and Legal History

« CHAPTER 4

PART 1

54

4.1

Suliman Ibrahim

Polygamy and the Wife’s Consent: the Supreme Court 2013
Ruling

A Libyan couple, Mustafa and Maha, has been married for 22 years. One
day, Maha, a housewife aged 46, found out that, Mustafa, her husband,

a government employee aged 46, married another woman on 19 July 2011
without taking her consent. However, Libyan law, to be precise Article 13 of
Law 10/1984 on Marriage and Divorce, requires such consent.!

So Maha filed a lawsuit with the District Court of Tripoli, demanding
the annulment of the second marriage, as Article 13 stipulated when the
required consent was not obtained. In response, Mustafa, advised by his
lawyer, argued that this Article 13 was actually unconstitutional. It required
indeed the consent of the first wife, but, as Mustafa argued, this consent
was hardly possible to get. Thus, it made polygamy, at least in most cases,
unattainable. This made the article inconsistent with Sharia that knows no
such restrictions.

Since Sharia is, according to Article 1 of the Constitutional Declaration
that was issued by the interim National Transitional Council (NTC) on 3
August 2011, “the principal source of legislation” in Libya, the inconsis-
tency of Article 13 with Sharia made this provision inconsistent with the
Constitution as well.

]

This article was amended by Law 9/1994. See section 4.4 below.



According to Libyan law, jurisdiction over unconstitutionality claims
lays with the Supreme Court. Therefore, on 5 January 2012 the case before
the District Court was suspended, and on 26 March 2012 Mustafa filed his
claim before the Supreme Court. On 5 February 2013 the court issued its
judgement fully upholding his argument, and declaring Article 13 unconsti-
tutional. The court’s justification given was only half page long and simply
reiterated what Mustafa said.

This judgement raises several important questions. The first regards the
functioning of the Libyan judiciary as such. Recently, public discussions
have been initiated about whether the judiciary has maintained its inde-
pendence during Gaddafi’s rule. Observers have wondered to which extent
Libya’s present judiciary is ready and able to be the main guardian of the
rule of law in the new, democratic Libya. The way it deals with the impor-
tant and sensitive problem of Sharia-based law may give us at least an
indication. Therefore this chapter will explore what we can learn from the
Maha vs. Mustafa case about the role of the Supreme Court as a constitu-
tional court, notably when it comes to the incorporation of Sharia in Libya’s
national legal system. I will henceforth refer to the case as the court’s 2013
polygamy ruling.

Before discussing the role of the Supreme Court, I should note that this
case also raises three major questions concerning the relationship between
Sharia and national law. The first is about what Sharia means, and which of
the conflicting opinions on this should be adopted. The second question is
about who are the legal decision makers in the Libyan legal system of which
Sharia is the principal source of legislation: who decides on what rules con-
stitute Sharia and thus should be incorporated: religious scholars, officials
of the state, or judges trained in national law rather than Sharia? The third
question is about the impact that constitutionalising Sharia might have
on future and existing legislation: will it be necessary for the former to be
explicitly based on specific Sharia-based norms, or will it be sufficient to
not contradict it? And as for existing legislation, will it have to be reviewed
to ensure that it is Sharia-compatible, and if so, by whom: by the national
legislature, by the judiciary, or by another body?

These three questions have been of the utmost importance to the Libyan
legal system. This was true in the early 1970s when Libya was one of the first
countries in the Muslim world to reattempt to incorporate Sharia in the
national law, and so had to decide on the questions at hand. It is equally
true today, in the aftermath of the 17" February Revolution, as Sharia is
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4.2

expected to be recognised in the upcoming constitution. While there seems
to emerge a general consensus on that, opinions differ as to the details and
effects of such recognition.

Whereas these three questions are complex and cannot be exhaustively
answered in the context of this chapter, I intend to touch upon them as part
of my analysis of the role of the Supreme Court.

The 2013 polygamy ruling offers a useful point of departure for this
chapter since the court exercised in this case its power of constitutional
review. This is the means by which the court transcends its traditional role
in a civil law country as what Montesquieu called the “mouth of the law”. In
this role the judge is supposed to apply the law as it is, and to abstain from
modifying it, or ending it altogether. Constitutional review is a far-reaching
tool to influence the legal system. It makes the judiciary’s role also politi-
cally sensitive, and so, through assessing how the court has utilised it, we
could assess how independent it has been in its interpretation and applica-
tion of the law.

In order to evaluate how the Supreme Court has applied its power of
constitutional review to Sharia-related issues, a historical approach is
appropriate. I intend to review and discuss the answers given through-
out Libya’s legal history, at times by the Supreme Court itself. In doing so,

I will focus on the legal history of independent Libya (from 1951 onwards),
though reference will be made to earlier times when necessary. A distinc-
tion will be made between three eras: the Kingdom’s (1951-1969), Gaddafi’s
(1969-2011), and the aftermath of the 17" February Revolution (2011-up to
now). Gaddafi’s era will be subdivided into two periods, before and after 2
March 1977.

The Kingdom’s Era (1951-69)

A review of the Kingdom’s era shows that while the Supreme Court enjoyed
considerable autonomy, its role with regard to Sharia-related issues was to
a large extent limited.

Despite its weak position in the 1951 Constitution, the Supreme Court
enjoyed, in practice, great autonomy. The weak position was a result of
leaving important issues such as the size of the court to non-constitutional
law that would be enacted by the legislature. In fact, most of the structure
of the judiciary was left to non-constitutional law. This weakness was also
represented in the unbalanced relationship between the judiciary in gen-
eral and the Supreme Court in particular on one hand, and the executive



and legislative powers on the other. While the executive power, the King
and Council of Ministers, appointed the judges of the Supreme Court and
was vested with the power of granting pardons, the latter had no author-
ity of checks in return. The same was true of the relationship between

the legislative authority, Parliament, consisting of Senate and House of
Representatives, and the judicial authority. The former was given the power
to determine the structure of the latter, while the judiciary enjoyed no con-
stitutional power to review legislation (Democracy Reporting International
2012, 3; Murzat 1969, 533-534). This constitutionally weak position would
leave the judiciary, as some writers pointed out, under the mercy of the
executive and legislative authorities (Murzat 1969, 533-534).

However, being given such a weak position in the Constitution did not
prevent the Supreme Court from receiving considerable powers through
non-constitutional law and autonomously practising it. On 10 October 1953,
the Law of the Federal Supreme Court was issued, endowing it with the
power of constitutional review.?

The court did not wait very long to practice this power. In 1954 a dis-
pute arose in the then federal state of Libya between the governor of
Tripolitania province and the head of its legislative council. The conflict
concerned the legal position of the former and how responsible he was to
the council led by the latter. The dispute was solved in favour of the legis-
lative council; however, the governor resorted to the King and made him
issue a Royal Decree on 19 January 1954 disbanding the legislative council.
On 31 April 1954, the head of the legislative council, Ali Mohammed al-Deeb,
filed a lawsuit before the Federal Supreme Court against the Royal Decree
for being unconstitutional. Remarkably, the Court accepted his argument
and declared the King’s Decree unconstitutional and null and void.® This
judgement sparked a political storm and demonstrations against the court
were held. The fact that the president of the Supreme Court and two other
judges who participated in making the judgement were Egyptian was used
by the opponents to present the judgement as an act of interference by the
Egyptian government in Libya’s internal affairs, and this contributed to the
negative reception of the judgement. However, in the end, the King had to
issue a new Royal Decree that satisfied requirements of constitutionality
(for more details, see Yusuf 2008, 155-158). Clearly, this judgement was a tes-
timony to the Supreme Court’s independence.

3

Al-Jaridat Al-Rasmiyat I-il Mamlikat Al-Libiyat Al-Mutahidat [Official Gazette of the United Kingdom of Libya]
No. 10. 18/11/1953.

Tain distori. No. 1. Sanit qadiya 1. Qada Al-Mahkimat Al-Aliya al-Itihadiya. Part 1, 14.
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During this period, however, the court’s constitutional review did not
extend to Sharia-related issues, because Sharia was simply not consti-
tutionally recognised. Indeed, Islam was proclaimed “the religion of the
state”; but this was understood as a mere declaration of the state identity,
and was never taken to attribute Sharia any role as a standard for legisla-
tion. This is quite interesting given that King Idris was at the same time the
Head of the Sanusi Order, which was a very prominent religious movement.
As aresult, it was constitutionally possible to bring in new legislation on
any matter regardless of it being Sharia-compatible; non-Sharia compatible
legislation could not be challenged for being unconstitutional. However,
the fact that Sharia was not constitutionalised during the Kingdom era
does not mean that Sharia was completely ignored in law making and
enforcement.

In non-constitutional law, an old Ottoman and Italian distinction
between personal and non-personal status affairs was maintained.* While
Sharia was the sole governing law of the personal status affairs of Muslims,
it played a much more limited role with regard to other matters.® In corre-
spondence with this distinction, there were variations in the answers given
to the questions on what Sharia meant and who could decide on that. In
terms of personal status affairs, Sharia was interpreted according to the
Maliki school of thought, which was predominant in Libya. Since there
could be different opinions in this school concerning the matter at hand, it
was stipulated that the judge shall apply the rajah opinion, i.e., the stron-
ger in terms of evidence regardless of how many scholars adopt it.° So,
judges applying Sharia did not have much room left to decide to which rul-
ings they could apply Sharia, but yet they were required to be specialist in
Sharia. This was due to the fact that dealing with personal status matters
was assigned to shari courts wherein judges were trained in Islamic juris-
prudence (Qasem 1954, 187).

About the question of polygamy, since the supremacy of Sharia was not
constitutionally recognised even with regard to personal status affairs, it
was theoretically possible to restrict it or disallow it altogether. Still, this
was practically unattainable, because the prevailing opinion was that per-

Personal status affairs are those related to familial relationships such as “marriage, divorce, succession,
guardianship, wills and the very important topic of wagfs or religious endowments.” See Qasem (1954, 135). This
distinction was inherited from the Italian occupation that preferred to leave the former to the indigenous people’s
law, which happened to be Sharia. See Gazzini (2012, 4-5).

Personal status affairs of non-Muslim Libyans were regulated by their own religious rulings. As to Article 192
of the 1951 Constitution, “the State shall guarantee respect for the systems of personal status of non-Muslims.”
See also Qasem (1954, 136) who mentions the existence of the Rabbinical courts.

Article 17, Law 29/1962 on the Judicial System. A/-Jaridat Al-Rasmiyat [Official Gazette]. Adad khaas [special
issue] No. 12. 11/12/1962.



sonal status matters should be left to Sharia understood in the manner pre-
viously described. Two examples could be cited to support this claim. The
first is the failure to merge shari and civil courts. This merger was con-
cluded in 1954; however, in 1958 and as a result of public dissent, the old
division was restored.” The second example is the legislature’s abstention
from regulating personal status affairs; until the end of the Kingdom’s era,
they were completely left to Sharia.®

The case was different with regard to non-personal status matters as
they were for the most part regulated by legislation derived from European,
or indirectly from Egyptian, codes. Still, envisaging that there could be a
case of a lacuna, the legislature stated in the Civil Code that the judge shall
resort to the “principles of Sharia” to rule in such case.® As to Abd al-Razzaq
al-Sanhuri, the Egyptian drafter of the Libyan Civil Code, the term “princi-
ples” meant Sharia rules that do not differ from one school of thought to
another, such as “The greater of two harms should be averted by assump-
tion of the lesser,” and “the lesser of two evils is committed in order to avoid
the greater.” More detailed Sharia principles and rules that are subject to
variation were excluded. He also added another qualification to the inter-
pretation of Sharia: the principles chosen must not contradict the founda-
tional principles of the Civil Code. This would result in, as he putit, “...the
Code’s losing its character and legal harmony”." In theory, the Civil Code
placed Sharia in a position higher than that it previously enjoyed; yet, as
some writers plausibly argued, the referral to Sharia in such a way limited
to a large extent “its practical usefulness,” leaving the phrase “the principles
of Sharia are almost as nebulous as ‘natural justice’.” "

In light of that, one could conclude that during the 1950s and 1960s
Sharia’s role in Libya’s legal system was limited, and so was the role of the
Supreme Court with regard to it. Indeed, Sharia was the governing law of
personal status affairs; however, it was, first, confined to “Muslim” personal
status matters, and, secondly, placed in a secondary position with regard to
other matters. In the latter case, it was narrowly interpreted. In both cases,
the interpretation was given by the legislator and the judge’s role was lim-

Metz (1989, 120). In an interview with al-Muhami Journal, Mohammed Khaleel al-Qumati, the first Libyan president
of the Supreme Court (3/11/1954) said that one of the reasons behind abolishing the merger of shari and civil
courts was the refusal of shari judges to join civil circuits as they decide on cases not as to what Allah has
ordered, tagdi bi ghair ma anzal Allah. Al-Muhami (1990, 2).

Layish (2005, ix). According to him, “Until Qadhdhafi’s coup in 1969, no codification of shar’i law pertaing to
personal status, succession and waqf had been attempted.”

Article 2 of the Civil Code.
Al-Sanhuri (1997, 61). As cited by Bechor (2007, 83).
Anderson (1954, 31-32). As cited by Bechor (2007, 83).
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ited in applying it. As said, Sharia was not constitutionally recognised as
a source of legislation even with regard to personal status. Still, this was
about to change with Gaddafi’s coup d’état in 1969.

Gaddafi’s first period (1969-1977)

On 1 September 1969, Colonel Gaddafi seized power in Libya, and an accel-
eration in incorporating Sharia into law followed. This rapid expansion,
however, was not accompanied with strengthening the Supreme Court’s
role concerning Sharia-related issues. On the contrary, the court’s role in
reviewing legislation in general became subject to restrictions, sometimes
self-imposed; this resulted in significant limitations that could be seen as
indicators of lack of judicial independence. This featured in Gaddafi’s rule
throughout his time. Yet, a distinction should be drawn between two peri-
ods: 1 September 1969 — 2 March 1977 and 2 March 1977 — 17 February 2011.
As will be shortly explained, the role of the Supreme Court differed signifi-
cantly between the two periods.

During the first period, Sharia was given a much wider incorporation in
national law than in the Kingdom’s era, but the role of the Supreme Court
did not increase accordingly. This broad incorporation of Sharia took place
despite the fact that its supremacy was not recognised in the Constitutional
Declaration of Gaddafi’s Revolutionary Command Council (rcc), issued
on 11 December 1969. The declaration just stated that Islam was the reli-
gion of the state, which in itself would not bring about any change. So it
seemed that Sharia would have no impact on legislation inherited from the
Kingdom’s era that contained plain contradictions with Sharia.'

However, on 28 October 1971 the rRcc issued a decree stating that Sharia
was a principal source of legislation. As such, it would have to be con-
sidered when enacting any new legislation. Existing legislation had to be
reviewed to ensure that it was Sharia-compatible. The decree made clear
that it concerned “the basic principles” of Sharia rather than Sharia as a
whole. The decree established committees to review existing legislation and
guidelines were issued for these committees to know these “principles.”
The committees were required, firstly, to review the legislation in force
and identify any contradictions to Sharia’s conclusive determinations and

These contradictions were targeted by Sharia-compatible laws introduced by the RCC as will shortly be
explained.



basic rules, and, secondly, provide suggestions as to how such contradic-
tions would be eliminated. In doing so, they were given the liberty to look
for solutions in different schools of thought, not just the Maliki one, and
choose the most feasible solution as required by public interest. They were
also asked to consider any local custom recognised by the Maliki school.”™

The way of issuing and drafting the decree provides an answer to the
question on who decides what Sharia is. It was the rcc that issued the
decree and detailed the interpretation that would be followed in under-
standing Sharia. It was also the rcc that had asserted the legislative power,
and so was responsible for enacting new laws based on the basic principles
of Sharia, and other laws amending or abrogating existing laws inconsistent
with these principles.

Since personal status affairs had already been subjected to Sharia, the
committees’ role was confined to reviewing legislation on other matters. The
impact of their work was very significant. Upon their suggestions, the rcc
enacted a new law (74/1972) to ban riba al-nasia (usury) in civil and com-
mercial transactions between natural persons. Also, it introduced new laws
on hadd offences: theft and robbery (Law 148/1972), adultery (Law 70/1973),
unfounded accusations of fornication (Law 52/1974), and, finally, the con-
sumption of alcoholic beverages (Law 89/1974) (Peters 2005, 153, 154).

In comparison, the changes concerning personal status affairs were lim-
ited. These affairs continued to be regulated by the Maliki school albeit
in 1976 the opinion implemented became the mashour (popular or main-
stream opinion) rather than the rajah, regardless of the strength of its
evidence.'* Interestingly, according to the Supreme Court, judges were
required to identify the scholars adopting the opinion claimed to be mash-
our, so that such a claim could be verified (Duwi 1989, 161). This led to con-
sidering the Maliki school books to be a formal source of law, as some writ-
ers rightly pointed out.

Meanwhile, a noticeable change was introduced with regard to the
shari courts dealing with these affairs. They were merged into civil courts
by virtue of Law 87/1973. Unlike the 1954 attempt, which had been a fail-
ure, this one succeeded, thanks to the fact that since both personal and
non-personal status affairs became, to a large extent, regulated by Sharia-

The decree as well as its explanatory note were published in Majalat Al-Diraasaat Al-Qanuniyat [journal issued by
the University of Benghazi (Garyounis back then) Law Faculty]. Adad khaas [special issue], part 7, year 8.1978:
21-30.

Article 159, Law 51/1976 concerning the Judicial System. Majalat Al-Mahkimat Al-Aliya [Journal of the Supreme
Court] 2 (13). January 1977: 307.
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compatible laws, there was no longer the need to preserve the separation
between courts dealing with either.

Apart from this change, the legislature maintained its abstention from
regulating personal status matters. Law 176/1972 on Protecting Some Rights
of Women in Marriage, Divorce for Prejudice, and Consensual Divorce is
a clear example of that.” The only important changes it introduced were
those concerning the marriage age and the guardian’s authority to enforce
marriage. While it stipulated the maturity of the spouses as a condition for
marriage — 16 for females and 18 for males —, it eliminated the right of the
guardian to impose his word onto a marriage (Mayer 1978, 47). Admittedly,
the law in its 1973 amendment addressed the issue of polygamy. Still, this
was only incidental and was limited to marriages of Libyans to foreigners:
while a man who married a Libyan wife was allowed to marry a second one,
he whose wife was a foreign national was not.'®

As such, Sharia occupied a prominent position in the first period of
Gaddafi’s rule: personal status affairs were mainly governed by Sharia,
while other affairs were regulated by laws that were to a considerable extent
derived from, or at least made compatible with, it. But, one cannot help but
notice that the Supreme Court was assigned no role in the process of incor-
porating Sharia. The supremacy of Sharia was not recognised in the 1969
Constitutional Declaration, and so, the Supreme Court was deprived of any
role in reviewing legislation, based on its constitutional review jurisdiction,
to ensure that it was Sharia-compatible. The task was completely left to the
legislature, i.e. to the rcc that issued legislation in accordance with the rec-
ommendations of the committees previously mentioned. If, for some rea-
son, the legislature preferred not to abolish legislation contradicting Sharia,
there was nothing the Supreme Court could do about it. This is not a mere
hypothetical question, as Law 74/1972 to ban riba al-nasia (usury) in civil
and commercial transactions was limited to natural persons; if the transac-
tion involved a legal entity, e.g., a bank, charging interest was permissible.
Prohibiting interest in such cases was left, as the Supreme Court put it, to
“an upcoming round”;"” however, this round never came.

The limitation of the Supreme Court’s role in the Sharia incorporation
process could find its justification in the suspicion that the rcc seemed to

Official Gazette no. 61 of 23 December 1972.

According to Mayer (1978, 47), “The purpose of the law is to curb the disruption and dissension that was
occasioned by the introduction of foreign women in the Libyan family after the Revolutionary Command Council
modified the former legal restrictions on Libyans marrying foreigners to facilitate marriages with other Arabs.
Tain madani [Civil Appeal] No 3. Year 36. 2/12/1992. Majalat Al-Mahkimat Al-Aliya [Journal of the Supreme Court]
25 (1& 2): 145,



4.4

view this court with. This resulted in an inclination to “cut the nails of the
Supreme Court,” as some writers put it (Aboudah 1986, 49). The first indi-
cation of this happened just a few months after the 1969 coup in the form
of Article 18 of the Constitutional Declaration that disallowed challenging
measures, tadabir, taken by the rcc, whether they were constitutional dec-
larations, laws, decrees, or decisions. This was understood by some jurists
as ending the Supreme Court’s power of constitutional review (Arim 1971
as quoted in Aboudah 1986, 47). However, others rightly argued that the
RCC measures that were given immunity from any judicial checks were
described in the same article as being necessary to protect the revolution
and the political system established thereof; therefore, the constitutional
review, albeit largely restricted, was still applicable to other measures. Still,
the Supreme Court was reminded in Article 27 of the declaration that the
aim behind issuing judgements was to protect the principles of society as
well as the rights, dignity, and freedom of individuals. This reminder was a
lesson that the judges of the Supreme Court, as some writers said, learned
well, as their subsequent published judgements show (Aboudah 1986, 49).

Gaddafi’s second period (1977-2011)

Concerning the second period of Gaddafi’s rule, 1977-2011, the trend contin-
ued to be, in principle, the same. That is, while the process of incorporation
of Sharia into the legal system further increased, the role of the Supreme
Court declined, not only in this process, but also in reviewing legislation
in general. The beginning of this phase was on 2 March 1977, when Gaddafi
issued his Declaration on the Establishment of the Authority of the People
(DEAP). This declaration outlined the general constitutional framework
for Libya: changing the country to Jamahiriyya, i.e. the state of the masses
wherein the people’s direct democracy was the basis of the political system,
and “the authority, all authority, is in the hands of the people alone,” basing
its ideological stance on a form of Islamic socialism, and, more importantly,
stating that the Qur'an was the law of Libyan society. Seemingly, this decla-
ration placed Sharia in a high position, and, being of constitutional nature,
opened the door to the Supreme Court to play a role in the incorporation
of Sharia via its constitutional review. Yet, this was part of the application of
Gaddafi’s Third Universal Theory, and should be read as such.

This theory was Gaddafi’s alternative to both capitalist and commu-
nist ideologies. In its political expression, it provided for the organisa-
tional framework within which direct democracy was to be exercised. At the
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most basic level of this framework laid Basic People’s Congresses in which
every citizen who attained the age of eighteen was a member. Amongst

the powers granted to these congresses was that of law making; any con-
gress member could propose a law and when discussed and adopted by
his own congress, and subsequently by other congresses, it would be made
into law (Otman and Karlberg 2007, 64). In this system, Gaddafi was sup-
posed to have no authority apart from that enjoyed by any other con-

gress member. However, in practice, Gaddafi continued to play a signif-
icant role in the process of law making, e.g., setting the agenda for Basic
People’s Congresses’ annual meetings, and giving instructions about

how these agendas could be discussed. Later, on 11 March 1990, the Bill of
Revolutionary Legitimacy was issued, and, in Article 12 it was clearly stated
that any directives issued by the Leader of the Revolution, i.e. Gaddafi, were
mandatory and had to be enforced.™

The impact of this on the questions previously raised should be clear
when considering that Gaddafi had a particular understanding of Sharia,
which he transformed into laws claimed to be Sharia-based. As some writ-
ers plausibly argued, while he, at first, used classical Islamic jurisprudence
to legitimise his political measures, he, later, reformulated Islamic precepts
to fit his own ideology as contained in the Third Universal Theory (Takeyh
1998, 161-62). One significant feature of this approach is the denial of the
authority of Sunnabh, i.e., the Prophet Mohammed’s sayings and acts, which
is considered to be the second source of Sharia, after the Quran (Takeyh
1998, 161-62; Martin and Tayob 2004, 557). Another feature was his call for
opening the gates of ijtihad: free reasoning on Sharia (Martin and Tayob
2004, 557). He gave himself the liberty to practice it, and this led him to
denying that the hajj was one of the essential pillars of Islam (Martin and
Tayob 2004, 530).

Gaddafi’s interpretation of Islam affected Sharia incorporation in Libya
considerably. Various examples could be cited to show how, but due to
space limitations only two will be mentioned. The first is the announce-
ment of the peap that the Qur’an, rather than Sharia as a whole, comprised
the law of Libyan society. In spite of the attempt of some Libyan jurists to
interpret this statement as encompassing both the Qur’'an and the Sunnah
(Aboudah 2003, 38, 41), there are reasons to believe that it was only the
Qur’an that was meant. The first reason is that the apparent meaning when

Al-Mgaryaf, Mohammed Yousef, extracts from Libya from the Constitutional Legitimacy to Revolutionary
Legitimacy, http://tinyurl.com/sjpgl-061, accessed on 16/01/2011.



considered along with Gaddafi’s well-known denial of the authority of the
Sunnah leaves no doubt that Sharia as a source of law was restricted to the
Qur’an.” The second reason is the fact that so-called Basic and Municipal
Congresses that discussed the draft declaration recommended that both
the Qur'an and the Sunnah should be the source of legislation. This was
reported by Gaddafi himself in his speech on 22 March 1977. Nevertheless,
when this recommendation was discussed by the General People’s
Congress (GPC), in its meeting in Sabha on 28 February 1977, Gaddafi
insisted on the exclusion of Sunnah, even though the gpc was inclined to
adopt the recommendation made by the Basic and Municipal Congresses
(Yusuf 2008, 432).

The second example of the impact of Gaddafi’s interpretation on Sharia
incorporation concerns polygamy. Whereas it was not a common prac-
tice in Libya, Gaddafi spoke out against it (Pargeter 2010, 11). Law 10/1984
on Marriage and Divorce and the Effects thereof,2° allowed polygamy only
with prior judicial permission, and on the grounds of the spouse’s finan-
cial and physical ability. Later, a further restriction was added. According
to Law 22/1991, it became necessary to get the written, formal (rasmi) con-
sent of the first wife. Failure to meet any of the conditions would result
in the annulment of the second marriage along with all of its effects.
Subsequently, Law 9/1994 required the husband to present “serious rea-
sons” for wanting to marry a second wife, and to get either the first wife’s
written consent before the competent court, or the court’s permission after
a successful lawsuit by the husband against her. If these conditions were
not met, the second marriage would be void, and the first wife could initi-
ate a lawsuit, orally or in writing, asking for the divorce of the second wife.?
This trend of increasing women’s rights seemed to come to a halt, however,
in 1998 when the General People’s Congress enacted a law removing the
requirement of the first wife’s consent. Gaddafi then, in a move plausibly
described as being of “dubious legality,” annulled that 1998 law (Hinz 2002,
23, as cited by Welchman 2007, 31). This is undoubtedly a very clear indica-
tion of his role in law making: both in form and content. Hence, it can be
concluded that the interpretation and incorporation of Sharia were largely
affected by Gaddafi’s own understanding. While he limited Sharia to the
Qur’an, he practiced free ijtihad to determine what Sharia in this interpre-
tation meant.

19  Supporting this opinion, see: Tekaari (1982, 35). See also Muhsan (n.d., 417).
20 Official Gazette no. 16 of 3 June 1984, 640.

21

For a detailed analysis of Article 13 and its amendments, see Zubiyda (2009, 224-233).
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Still, one would think that there could have been room for the Supreme
Court to lessen the effect of Gaddafi’s personal interpretation on the legal
system through its constitutional review. For example, it could have relied,
in terms of Sharia incorporation, on the argument made by some Libyan
jurists to interpret the term Qur’an in the Deap as encompassing the Qur'an
and the Sunnah. This could have significantly extended the scope of its
constitutional review, and enable it to participate effectively in Sharia
incorporation.

However, a study of the history of the court during this second period
of Gaddafi’s rule shows that it was either unable or unwilling to play such
arole. It was first unable to review the constitutionality of any legislation
because as from 1982 it was basically deprived of this jurisdiction for the
consecutive 12 years. This came a result of Law 6/1982 on the Reregulation
of the Supreme Court that while detailing the jurisdiction of the court, it
did not mention constitutional review.?> This omission was interpreted as
depriving the court of such power. The justification given for that was that
constitutional review of legislation would contradict the peap. This dec-
laration did not only abolish the 1969 Constitutional Declaration, it also,
according to some writers, abolished the concept of constitution alto-
gether. It stated in Article 3 that the authority was in the hands of the peo-
ple alone, and this meant that “the people practise the authority by them-
selves, and hold all its legislative, executive, and judicial manifestations”
(Al-Maskuni 1979, 107; see also Aboudah 1986, 56). This came to be known as
the principle of the concentration of powers, as opposed to the principle of
separating them. Since constitutional review by a court assumed a separa-
tion of powers, it became baseless in Libya after the announcement of the
DEAP (Aboudah 1986, 49).

Yet, other lawyers argued that there was a more plausible interpreta-
tion of the DEAP. A constitution cannot be limited to a charter stating rules
regulating the powers of higher authorities in the state, they argued; it can
also mean the totality of basic rules that determine the essence of authority
in a given society, how it can be practised, and what is necessary to realise
the freedom and happiness of both: the individual and society. As the DEAP
dealt with all these issues, it should be attributed the status of constitution.

Even if one disagreed with considering the DEAP as a constitution, it
would be impossible to deny that the pEap contained principles that were
more than positive rules, such as the principle deeming the Qur’an as the

22 Al-Jaridat Al-Rasmiyat [Official Gazette] 20 (22). 7/8/1982: 754.



law of society, and the principle of freedom, and that of direct popular
democracy. These principles had to be taken into account by Basic People’s
Congresses and Popular Committees when making legislation and imple-
menting it. Otherwise, they would lose any practical value, and be a mere
declaration of good intentions; even the opponents of seeing the DEAP as

a constitution would not accept this. In addition, the term “constitutional
review” should not be an obstacle, as constitutional review could easily be
termed “review of the legislation’s correctness” (Aboudah 1986, 57).

Such review of the legal correctness of legislation would exist even if
the Supreme Court was deprived of constitutional review jurisdiction, and
would be applied by any court as part of its duty to apply the law. In the
same way a court would check whether a relevant law was still in force, it
would ensure that that law was correct in the sense that it did not contra-
dict the pEAP’s principles. This could not be refuted on the basis that courts,
then, would “expropriate” the Basic Congresses’ legislative authority, and
place them, courts, in a higher position, as they, basically, would not abol-
ish any “incorrect” legislation. Instead, they would only refrain from apply-
ing it to the case at hand, and their judgement on that would be limited to
that case; no other court would be obliged to follow that judgement should
it decide differently on the issue of the correctness of that particular law
(ibid., 1986, 58).

However, the Supreme Court was not inclined to take these arguments
on board. It first, hastily, interpreted Law 6/1982 as depriving it of the power
of constitutional review. Its judgement on that is quite telling.

The case started on 8 April 1979 with a dispute when Ali was being caught
digging an artesian well for Hasan in agricultural land owned by the latter.
They were both accused by the public prosecutor of breaking Law 3/1979
on Economic Crimes that criminalised digging a well in agricultural land
without a licence from the relevant authorities. On 30 June 1980, the Tripoli
Court Accusation Chamber referred them to the Felony Circuit based at the
same court. When the trial started on 11 April 1981, their lawyer claimed that
Law 3/1979 was applied retrospectively: it was issued on 29 April 1979 while
the act attributed to the accused was committed three weeks earlier. This
was justified through Article 40 that gave the law such retroactive effect.
Since the 1969 Constitutional Declaration stated that there was no crime or
punishment without a written “law,” and the accused, when they commit-
ted the act, could not know that it was a crime, Law 3/1979 was, the lawyer
argued, unconstitutional. Tripoli Court Felony Circuit suspended the law-
suit and referred it the Supreme Court to decide on this claim. The prosecu-
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tion of the Supreme Court gave its opinion that the law was indeed uncon-
stitutional, and, in support of this opinion, argued that all constitutions,
written or otherwise, state that penal laws must have no retroactive effect,
and the Qur’an, the law of society, ordains that too. The first hearing took
place on 13 February 1982, but it was postponed until 25 October 1982 to
conduct more research on the case. However, during this time, specifically
on 25 May 1982, Law 6/1982 on the Reregulation of the Supreme Court was
issued, and, as mentioned above, ended the Supreme Court’s power of con-
stitutional review. On 25 October 1982, the court concluded that the rules of
Law 6/1982 detailing the jurisdiction of the court had immediate effect, as
being of procedural nature. Since they deprived it of the power of constitu-
tional review, the court was no longer capable of deciding on the unconsti-
tutionality of Law 3/1997 and the claim at hand. It, then, returned the case
to Tripoli Court to decide on the criminal accusation. As such, the Supreme
Court washed its hands from the constitutional review of a penal law, and
did not address as a serious claim as one concerning the retroactive appli-
cation (Aboudah 1986, 41-62, 41-55).

If seen from a legal reasoning viewpoint, this judgement was quite plau-
sible; still, one cannot help but join other lawyers in wondering why the
court applied Law 6/1982 to a case that it was supposed to decide upon
prior to the issuing of this law, given the hearing on 13 February 1982. In my
viewpoint, the reason was the court’s unwillingness to confront the politi-
cal regime that showed clearly and from its early days how uncomfortable
it was with strong judiciary, and so attempted to reduce its power (Aboudah
1986, 49).

The court’s effort to avoid any open confrontation with the regime could
also be seen in its deafening silence on whether Tripoli’s Criminal Court
could abstain from applying Law 3/1979 in what is known as the absten-
tion constitutional review, raqabat al-imtianah. Several years later, the
court recognised that ending constitutional review did not prevent courts
from deciding on claims of incorrectness of any legislation. Yet, it found
a way to avoid deeming as incorrect, legislation that clearly contradicted
the peap. This was the case when the constitutionality of the law permit-
ting charging interest in commercial and civil transactions involving legal
entities was challenged for contradicting the Qur'an. The Supreme Court,
however, concluded that the pEap provision deeming the Qur’an as the law
of Libyan society, though of constitutional nature, addressed the legisla-
ture not the judge. The former, hence, was invited to review legislation in
force, and amend or abrogate it if found to be inconsistent with the Qur’an.



Meanwhile, any legislation that was correct before the announcement of
the peap would still be so, and the judge had to apply it.2* Consequently;,
the mere act of constitutionalising Sharia would have no effect on existing
legislation, and courts would have to apply it as it is until amended or abro-
gated by the legislature.

In addition, when the Supreme Court’s power of constitutional review
was finally restored by Law 17/1994, the court did not practise it for more
than ten years; this is another clear indication of its efforts to evade any
confrontation with the regime. The court achieved this by simply abstain-
ing from issuing the internal regulations necessary to implement Law 17.
Tired of this delay, a number of lawyers submitted a request to the pres-
ident of the court, Husain al-Buaishi, to issue the regulations or risk
being sued in his administrative capacity. Only then, in 2004, the General
Assembly of the Supreme Court finally issued the required internal regula-
tions (Durah 2007, 14). As some writers put it,

The delay in issuing the internal regulations as required by Law 17/1994, is
attributed to the reluctance [of the court] to accept the principle of the judi-
cial review of the legislative work, as this principle leads to far-reaching
effects that may not be in conformity with the prevailing political discourse.
(ibid.)

The issuing of the internal regulations was not the end of the Supreme
Court’s efforts to limit the application of its own power of constitutional
review. It continued to do so using means that, though perfectly acceptable
from a purely legal viewpoint, clearly show the court’s reluctance to apply
the review. A polygamy case of the late 1990s, which is quite similar to the
case described in the introduction (see 4.1), provides a good example.

In 1997, a first wife filed a lawsuit before Tripoli’s District Court asking,
besides other requests, for the annulment of her husband’s second mar-
riage for concluding it without her consent. Article 13 of Law 10/1984 on
Marriage and Divorce that restricted polygamy makes such consent a
requirement for a second marriage. The court granted her this request
and declared the second marriage null and void; however, the husband
challenged this ruling before an appeal circuit of the North Tripoli First

23 Tain madani [Civil Appeal] No. 3. Year 36. 2/12/1990. Majalat Al-Mahkimat Al-Aliya [Journal of the Supreme Court]
25 (1&2): 139.
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Instance Court that, while seeing this case, concluded that the relevant
article seemed to be unconstitutional as it limited polygamy contrary to
the Qur’an that ordained no such restrictions. As the Qur'an was, accord-
ing to the DEaP, the law of the society, this made Article 13 unconstitutional.
Upon that, the appeal circuit on 13 September 1998 suspended the case and
referred it to the Supreme Court for constitutional review.

After several years, the Supreme Court, however, dismissed the case
without discussing its substance. According to the court, Article 23 of Law
17/1994 provided for two ways to challenge the constitutionality of any leg-
islation. The first one was filing a lawsuit before the Supreme Court by any-
one who has personal and direct interest in deeming the concerned legis-
lation unconstitutional. The second one was a courts’ referral of any seri-
ous and essential claim of unconstitutionality, which arose while hear-
ing a case, to the Supreme Court. The second way required, as the Supreme
Court interpreted it, that the unconstitutionality claim be raised by one of
the litigants, not by the court hearing the case. Allowing a court to refer an
unconstitutionality claim by its own initiative while no litigant had raised it,
would unacceptably add a third way to the two stated in the law. As a result,
the Supreme Court decided on 19 May 2005 not to accept this constitutional
lawsuit and returned the case to the North Tripoli Court.?*

As some Libyan jurists appropriately argued, the Supreme Court nar-
rowly interpreted the second way of raising unconstitutionality claims. It
restricted serious and essential claims of unconstitutionality to those raised
by the litigants while it could have plausibly interpreted it to include those,
like the one at hand, when the court realised that the applicable legislation
appeared to contradict the constitution (Durah 2007, 18-19).

The option of such wider interpretation, however, was soon ruled out
altogether. On 26 June 2005, a few weeks after ruling on the polygamy
case, the General Assembly of the Supreme Court met and issued Decision
285/2005 amending Article 19 of the court’s internal regulations concerning
constitutionality claims. The amended article read:

If a legal issue that concerns the constitution or its interpretation is raised by
one of the litigants in a case being heard by any court, and the court realises
the essentiality of the issue, it shall suspend the case, and set a period of time
not exceeding three months for the litigant who has raised the issue to file a

24  The full judgement is published in Al-’Asably (2010, 210-224).



constitutionality lawsuit before the Supreme Court. (...) If he/she does not file
the lawsuit within the time set, raising the issue shall be considered as if it
never happened.?

4.5

As such, the possibility of accepting constitutionality claims raised by
courts while hearing cases was explicitly eliminated. However, there was a
legitimate concern about the legality of the internal regulations’ amend-
ment for it implicitly amended Article 23 of Law 17/1994. This went against
the existing hierarchy of legislation wherein regulations cannot amend
ordinary legislation. This shows how far the Supreme Court went in its
efforts to limit the application of constitutional review.

An even more bitter disappointment with this tendency of the Supreme
Court, as a Libyan jurist phrased it, was felt when it rejected an unconsti-
tutionality claim which arose during its hearing of a civil case. The court
argued that this claim of unconstitutionality was not a public order related
claim, and as such it was not acceptable to raise before the Supreme Court
for the first time — this court being a court of law not fact. Since judgements
made by the court are final and can never be challenged, this meant that
the court permanently closed the door for the concerned claim. This posi-
tion was not, as a Libyan lawyer correctly argued, a plausible one. Article 23
of Law 17/1994 explicitly stated that serious and essential unconstitutional-
ity claims could be raised before “any court,” and the Supreme Court was
no exception. It could have also suspended the civil case, and set the liti-
gant a date for raising the claim before the Supreme Court in its capacity as
a constitutional court. The choice not to do so was another clear indication
of the court’s unwillingness to practise constitutional review (Durah 2007,
18-19).

In conclusion, Gaddafi’s era was marked by restrictions placed on the
role of the Supreme Court in the legal system. This now seems to have
changed in the aftermath of 17 February Revolution.

The Independence of the Supreme Court in the Aftermath of
the 17t February Revolution

On 17 February 2011, another Arab Spring revolution started, this time in
Libya, and later that year it ended Gaddafi’s regime. Since, the legal system,

25 The amended regulations are published in Abu Tutat and Al-Zurigi (2007).
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being heavily influenced by Gaddafi’s thoughts and beliefs, has become
one of the areas targeted for reform. The Supreme Court has a major role to
play in that process. How has it dealt with unconstitutionality claims since
the revolution??® In the 2013 polygamy case, the court could use its power of
constitutional review to decide on one of the most pressing issues in Libya
nowadays, i.e. the relationship between Sharia and national law. An anal-
ysis of the court’s ruling on this case could also be used to identify some of
the considerations that the court would need to take on board in order to
play a constructive role in shaping Libya’s legal system.

The debate about the relationship between Sharia and national law
is not new to Libya, as was shown earlier, but it has gained momentum
after the revolution due to the increasing political and legal importance of
Sharia. Several indications of this importance could be mentioned. The first
of these is the Constitutional Declaration issued by the interim National
Transitional Council (NTC) on 3 August 2011 that deems Sharia as the prin-
cipal source of legislation. Another is the speech given by Mustafa Abdul
Jalil, the NTC President, on Liberation Day on 23 October 2011 in which he
announced that “any law violating Islamic Sharia is suspended with imme-
diate effect, including the one that restricts polygamy.” He also added that
the new Libya would establish an Islamic banking system wherein riba
(usury) would be prohibited.?” This statement is, legally speaking, implau-
sible as Abdul Jalil could not in his capacity as the president of the NTC
annul or even alter any law; still, it clearly shows the importance of Sharia
to Libya’s political decision makers.

Some other laws that the nTC enacted later confirm this claim. For
instance, Law 15/2012 on the Establishment of Dar el-Efta, the state office
for religious advice, has restored the position of the Mufti as the state’s offi-

26
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In the aftermath of the 17t" February Revolution, the Supreme Court has ruled on several unconstitutionality
claims. These include a ruling issued on 14 June 2012 deeming Law 37/2012 on the Criminalisation of the
Glorification of the Tyrant unconstitutional for restricting the freedom of thought and expression. Another ruling
was made on 25 November 2012 declaring unconstitutional Law 52/2012 that set criteria for holding some posts
preventing those that had them during Gaddafi’s rule from continuing to have them. The justification was that
this law contradicted the principle of equality stated in the interim Constitutional Declaration. A third ruling was
issued in the lawsuit NO. 25/59 on 23 December 2012 considering as unconstitutional Article 2 of Law 7/2004
that abolished the people’s court as it transferred the exceptional powers of this court and its public prosecution
to specialised courts and public prosecutions while it should have abolished these powers altogether for
contradicting basic human rights and freedoms. A further judgement was made concerning the constitutional
lawsuit NO. 28/59 on 26/2/2012 and declared unconstitutional the third amendment of the constitutional
declaration introduced by the NTC whereby the members of the constitutional committee responsible for drafting
the permanent constitution would be elected rather than appointed. The decision to amend the constitutional
declaration in this way was taken by only 49 out of 102 members of the NTC. This number did not amount to the
majority required for such a decision to be taken, which is two thirds of all members not only those present when
voting. As such, this amendment was unconstitutional (to the best of my knowledge, these rulings have not been
published in the official gazette yet, as Article 20 of the Supreme Court internal regulations requires).

See “Hinting at an End to a Curb on Polygamy, Interim Libyan Leader Stirs Anger,” New York Times 30 October
2011, http://tinyurl.com/sjpgl-062, accessed on 17 April 2013.



cial religious adviser, an office that Gaddafi’s regime had abolished.?® This
law requires all society members to respect fatwas given by Dar el-Efta, and
prohibits discussing them in any mass media. One of the tasks allocated to
Dar el-Efta through its Shari Research and Studies Council is to review draft
laws referred to it by state institutions.2®

Another example is Law 29/2012 on the Regulation of Political Parties,
which bans parties from circulating or publishing any thoughts violating
Sharia. As a result, all political parties participating in the election of the
General National Congress (GNc) called for Sharia to be considered in law
making. Also the National Coalition Forces Party, which is not an Islamic
party and very often described as being liberal, stated in its manifesto that
Sharia should be recognised as a principal source of legislation.*°

All these are indicators that Sharia will occupy a significant position in
the future permanent constitution. However, it is not clear yet how the new
constitution will address the questions on Sharia incorporation, namely,
which interpretation of Sharia will be adopted, what role religious scholars,
judges, or state officials will play in determining and applying this interpre-
tation, and what effect constitutionalising Sharia will have on the existing
national legal system.

One possible answer concerning the interpretation of Sharia has been
proposed by the Dar el-Efta and the Ministry of Religious Endowments
(Awqaf) and Islamic Affairs in a seminar they organised on 29 December
2012. According to them, the constitution should state that “Islam is the
religion of the state, and Islamic Sharia with all its credited sources is the
source of legislation, and shall be deemed null and void any text (nass) vio-
lating it.” Still, it is not clear from this definition what is meant by “credited
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For Al-Sadig al-Ghariani’s statement on the Law of Dar el-Efta see http://tinyurl.com/sjpgl-063, accessed on
8 July 2013.

Since then, Dar el-Efta has been noticeably active in issuing fatwas and opinions on issues of different nature.

For example, in the meeting of the Council of Dar el-Efta on 25/11/2012, it was unanimously recommended that
“it must be ensured that the constitution declares Islam as the religion of the state, that Sharia is the source of
legislation, and that any text violating it is null and void. The provision declaring this must not be subject to any
referendum.” It is recommended that “the scholars of Sharia must play a role in drafting the constitution and
explain it to people.” There are also recommendations concerning judicial reform, establishing Islamic universities,
enacting a law to solve housing problems created by Gaddafi’s laws, and tax law reform. Another example is the
letter the Grand Mufti sent to the Council of Ministers urging them to politically recognise the state of Kosovo.
See the official website of Dar el-Efta, http://ifta.ly/web/, accessed on 25/4/2013.

The National Coalition Forces Party is a collection of about 40 groups led by Mahmoud Jibril, the Head of the
Executive Office that was established after the 17t" February Revolution. Knowing that he is accused of being
secularist, which would badly affect his party’s chances in the elections, Jabril ensured to appear with religious
scholars and cite verses of the Qur'an and the Prophet’s sayings in his speeches. However, the Mufti, Sheikh al-
Sadiqg al-Ghariani is reported to accuse liberalists of using Islam to please Libyans who are mainly conservative.
This accusation was strongly denied by Jabril who also announced that the adherence to the principles of
Islamic Sharia is one of his principles. See Maggie Michael. “Libya Elections: Liberal Party, Alliance of National
Forces, Says It Is In Lead.” Huffington Post 07/08/12, http://tinyurl.com/sjpgl-064, accessed on 25/4/2013;
“Al-Manara. Jibril calls for a wide coalition and announces his adherence to the principles of Sharia.” 9/7/2012,
http://tinyurl.com/sjpgl-065, accessed on 25/4/2013.
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sources.” It could be taken to mean the four sunni schools of thought, but
even then the question arises as to what opinion, if there are several, one
should resort. As explained earlier, this is not a mere hypothesis as opinions
do differ even inside one school of thought; the Libyan legislature in partic-
ular had once chosen the rajah opinion from the Maliki school, but later it
opted for the mashour one (see 4.3). In addition, what if a piece of legisla-
tion is claimed to contradict detailed rulings of Sharia? It is well known that
many of these are controversial even amongst scholars belonging to the
same school of thought. Would that legislation then be deemed unconstitu-
tional, and who would be entitled to decide on that? These are examples of
the issues that are expected to arise from constitutionalising Sharia, which
have not yet been sufficiently debated in Libya.

These concerns are further deepened by the current stance of the
Transitional Constitutional Declaration on the issue. As mentioned earlier,
this declaration deems Sharia as the principal source of legislation. It also
considers existing laws effective as long as they are not inconsistent with
any of its provisions. This means that any law inconsistent with any of these
provisions including that about Sharia is no longer valid. The legitimate
question then is how and by whom this can be determined, if such a claim
is made. This is quite problematic given that the declaration neither defines
what is meant by Sharia, nor determines who can decide on that.

As the polygamy case referred to at the beginning of this chapter shows,
the Supreme Court could apply its power of constitutional review to play
a significant role in filling this gap. In this case, legislative restrictions on
polygamous marriages were challenged before the Supreme Court for being
inconsistent with Sharia, hence unconstitutional. Given that any deci-
sion about this claim would have significant impact not only on the parties
involved, but also on the legal system in general, as similar claims would be
expected to arise about other laws, one would expect the highest court in
the country to address all relevant issues.

The first of these is the interpretation of Sharia, especially with the
argument being made that restricting polygamy is acceptable to Sharia.
Polygamy is only permissible, the argument goes, and restricting what is
permissible is permissible, the juristic ruling says. Such a ruling is claimed
to be the justification behind disallowing polygamy in the Tunisian family
law, and regulating and limiting it in many other Muslim countries includ-
ing Egypt, Morocco, Pakistan, and Indonesia (Otto 2010, 631-2; Otto 2006,
99).

In addition, the relevant issues include the question of whether and
which courts have the power to decide on such a matter, given that courts



often consist of judges mainly trained in law.>' Moreover, since the Supreme
Court previously ruled that the authority to revoke laws inconsistent with
Sharia resides exclusively with the legislature, and until it does so, judges
have to apply such laws, one would expect the court to sufficiently explain
why it no longer holds this view.

However, as it appears from the half page long reasoning, the Supreme
Court has not really addressed any of these questions yet. It simply cited
verses of the Qur’an on polygamy, and did not mention any opinions,
which could have been expressed by the defendant.

This is not the first time that the Supreme Court fails to appropriately
deal with unconstitutionality claims based on incompatibility of a law with
Sharia. In fact, it happened twice regarding the same claim, but for dif-
ferent reasons. As previously explained, Article 13 of Law 10/1984 restrict-
ing polygamy was already subject to an unconstitutionality claim during
Gaddafi’s time. However, the Supreme Court then did not decide on the
substance of that claim; it simply dismissed the case for procedural rea-
sons. As clarified before, these procedural reasons were not legally sound,
and the court had to amend its internal regulation to prevent unconstitu-
tionality claims coming before the court the way this case had come.32 This
position could be understood when bearing in mind the political sensitiv-
ities of the case especially at the time it was brought before the Supreme
Court. It was Gaddafi who spoke out against polygamy, and supported
placing restrictions on practising it. He was so enthusiastic about it, that he
tore up, in front of Tv cameras, the unpublished Law 12/1998 that removed
the requirement of the first wife’s consent.*3 This explains why the Supreme
Court preferred not to risk assessing how constitutional these restrictions
were, especially as the claim was brought before it in the same year Gaddafi
tore up the law lifting them. Even the dismissal of the case took the court
more than six years, and this was in itself a sign of its lack of independence.

The way in which the court chose to address the same claim in the case
of Maha vs. Mustafa, raises again questions of judicial independence, albeit
of a different type. Since this case was brought before the court in the after-
math of the 17" February Revolution, the court was now suddenly relieved

31

32
33

In the mid-seventies, Gaddafi started abolishing religious education institutions, and so the main university
specialising in Sharia, i.e., the University of Mohammed bin Ali al-Sanusi, was converted into a humanities and
social sciences university under the name Omar al-Mukhtar. The Sharia faculty was abolished and students and
staff were transferred to the Law Faculty in Benghazi. Since then and up to 1996 there were no Sharia education
universities. As a result, there are few remaining judges who are trained in Sharia.

See section 4.4 above.

This incident is mentioned by the Supreme Court General Prosecutor in the report he submitted to the Supreme
Court advising it to accept the claim of the unconstitutionality of Article 13 of Law 10/1984. See Abu Al-Qaasim
(n.d., 11-12).
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from the political pressure not to rule against laws deemed to be Gaddafi’s
laws. In fact, it would now require a considerable degree of independence
not to rule against these laws. Also, in a political environment wherein call-
ing for incorporating Sharia has become the norm, it would demand more
autonomy from the Supreme Court to analyse traditional interpretations of
Sharia, and assess their validity for the current time and place. This would
not necessarily end in excluding these views. However, judged by its rul-
ing on the 2013 polygamy case, the Supreme Court has so far failed to rise to
such challenge.









Access to Justice and
Legal Aid in Libya:

The Future of the People’s
Lawyers

5.1

Jessica Carlisle

A Working Day in the Administrative Circuit

Jamila’s client is sitting silently waiting for his case in the administra-
tive court to begin. He does not want to talk and avoids my eye. However,
Jamila quietly tells me that he is here to contest the evidence on which he
has recently been sacked from his job with the Ministry of Foreign Affairs.
She adds that she is taking more and more cases like this. She is now in
her third year of specialising in administrative claims as a people’s law-
yer attached to the Tripoli Appeal Court. Before the revolution her cases
largely involved public servants disputing their conditions of employment
or their pay, but current efforts to weed out and punish Gaddafi loyalists
have changed this workload.! Jamila has become interested in taking on
the cases of public sector employees dismissed after they have been sub-
ject to an enquiry by the Integrity and Patriotism Commission. She is rep-
resenting three such clients at the moment. The cases are a new challenge
for her professionally, but also she feels strongly that the people involved
have a right to bring a legal appeal against their dismissals in these circum-
stances. The court, she believes, is the arena in which civil servants can best
be judged for their past actions.

Jamila’s client’s case comes before the court around halfway through the
morning session. I'm not able to ask her client why he has chosen to use a

]

The state is the dominant employer in Libya. As a result the administrative courts workload involves a large
number of cases from public sector employees.
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people’s lawyer to represent him. Private lawyers can be expensive, but this
man is well-dressed and was a fairly senior employee in a Libyan embassy
at the outbreak of the 17" February Revolution. He was notified of his dis-
missal by letter. The High Commission for Integrity and Patriotism does
not invite the subjects of their enquiries to their deliberations and makes
its decisions based on files of evidence. Jamila has managed to get a copy
of the reasoning behind the commission’s decision to terminate her cli-
ent’s employment. His name and a signature have been found on a docu-
ment that was sent by his embassy in support of the regime at the height of
the revolution. Jamila’s client says that he can prove that he was not present
when this document was signed. He contends that the embassy’s staff was
intimidated into drafting the letter on orders from Tripoli, and that his col-
league signed it on his behalf in order to protect him.

Jamila is conscious that the people’s lawyers themselves have also come
under scrutiny in the democratic period following the overthrow of the for-
mer regime. The profession was a creation of Gaddafi under Law 4/1981.
The services of people’s lawyers are provided free of charge to citizens and
either for a fee or free to non-citizens, and there are branches of the insti-
tution throughout Libya offering legal representation for all types of cas-
es.?2 The people’s lawyers subsequently work alongside private lawyers in
the courts in representing clients seeking justice. However, currently there
is both domestic and international pressure to abolish the institution in
favour of some other provision of legal aid.

Jamila tells me that it is a good thing that her client has attended his
hearing today, even though the court barely considers the case in this ses-
sion since she is only submitting some supporting documents. She thinks,
nonetheless, that it is better that a judge sees a litigant to assess his charac-
ter, particularly in administrative cases which largely rely on documenta-
tion. She later tells me that perceptions of the people’s lawyers are equally
vital in informing how people currently evaluate the service they provide.
She worries that they are regarded unfairly, “The people’s lawyers started off
badly. They were Gaddafi’s idea. But thanks to God, they do good work now,
helping the poor.”

Article 10 of Law 4/1981 enables foreigners to seek the service of the people’s lawyers in return for payment.
However, they may be exempted from paying based on a decision by the Minister of Justice acting on a
recommendation from the head of the Directorate of the People’s Lawyers. In practice, non-Libyans who do not
have private lawyers and who face major criminal charges for which they are obliged to have legal representation,
are represented by people’s lawyers for free.



My fieldwork for this research centred on regular meetings with four peo-
ple’s lawyers, in particular Jamila who I regularly met at the court and in
her home over a period of a month. I was also a frequent visitor to Tripoli’s
main court on Saadi Street throughout late April and May 2013 and to the
adjoining Tripoli branch office of the people’s lawyers. In total I inter-
viewed four people’s lawyers at length and the head of the Tripoli office. I
also chatted to several of the administrative staff at the Tripoli office, where
I'was able to look through the registers of cases. In addition, I asked several
judges, private lawyers and public prosecutors about the status and work
of the people’s lawyers and attended a two-day unpp organised conference
during which there was an hour and half long session discussing the future

The purpose of this short piece of research was to gather both an insid-
ers’ and an external evaluation of the professionalism of the people’s law-
yers, of their contribution to access to justice, and of their future prospects
as a profession. During my fieldwork, domestic and international discus-
sion about the future of the peoples’ lawyers was dominated by two argu-
ments from its critics: that the institution is not independent and that the
work of its lawyers is not competent. I will assess debates about the valid-
ity of these criticisms among Libya’s legal professionals and, in conclu-
sion, make some recommendations for further research and possible pol-

5.2 Aims and Methodology
of “legal aid” in Libya.
icy initiatives.

5.3

Professional Training, Professionalism and Professional
Networks

The institution of people’s lawyers is associated with the Gaddafi regime. In
1981-89, a decade in which Gaddafi pursued numerous “revolutionary” eco-
nomic, social and political policies, private practice as a lawyer was prohib-
ited in Libya, and all legal practice was “nationalised.”® Lawyers were now
directly employed by the state in which capacity they were to be known as
“people’s lawyers.” They were appointed to work in all areas of law in both
the regular, state courts and in the regime’s parallel system of revolutionary,

ILAC (2013, 57) have noted that at least for some in Libya, the institution is associated with the “revolutionary”
courts of the 1980s in which “people’s lawyers were needed to provide at least the appearance of a defence for
the accused.”
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military and special courts. With this abolition of private practice, lawyers
were allocated positions and rank according to their experience into the
newly created Directorate of the People’s Lawyers. Branch offices of peo-
ple’s lawyers were established, and still remain, attached to Libya’s seven
nationwide appeals courts, with sub-offices set up alongside courts across
the country.

Individual lawyers are allocated to a section under the Directorate of the
People’s Lawyers for a year at a time. Their services are available at all levels
of Libya’s courts’ system (see Annex 1). This includes the facility to prepare
documentation in respect of constitutional cases. In June 2013, the state
was employing 1,139 people’s lawyers across Libya: 773 of them women and
366 of them men.*

The current distinction between the people’s lawyers and lawyers prac-
tising as members of the private bar was established when the private prac-
tice of law was re-authorised in 1989.° Law graduates now chose between
entering the “judicial institutions” following a year’s additional train-
ing at the Institute for the Judiciary, or taking up private legal practi