Universiteit

w4 Leiden
The Netherlands

Sexual Orientation Discrimination in the European
Union: National Laws and the Employment Equality
Directive

Waaldijk, C.; Bonini-Baraldi, M.T.

Citation

Waaldijk, C., & Bonini-Baraldi, M. T. (2006). Sexual Orientation
Discrimination in the European Union: National Laws and the
Employment Equality Directive. The Hague: T.M.C. Asser Press.
Retrieved from https://hdl.handle.net/1887/16528

Version: Not Applicable (or Unknown)
License: Leiden University Non-exclusive license
Downloaded from: https://hdl.handle.net/1887/16528

Note: To cite this publication please use the final published version
(if applicable).


https://hdl.handle.net/1887/license:3
https://hdl.handle.net/1887/16528

THE EMPLOYMENT EQUALITY DIRECTIVE AND
OTHER ASPECTS OF EUROPEAN LAW!

2.1  GENERAL LEGAL SITUATION
2.1.1  Constitutional protection against discrimination

The principle of non-discrimination is mentioned by or inspires the Treaty es-
tablishing the European Community (hereafter EC) in a number of areas: na-
tionality (article 12), free movement (articles 39, 43, 49 and 50), producers and
consumers in the field of agriculture (article 34(2)), equal treatment between
men and women (article 141), and taxation (article 90).

In the field of social policy, Title XI EC spells out the importance for the
Community of promoting employment and improved working conditions, of
combating exclusion (article 136) and of supporting activities in the field of
equality between men and women (article 137).> Article 141(1), which applies
directly to State action and to collective or individual contracts, requires each
Member State to ensure the principle of equal pay between men and women;
article 141(3), subsequently added, broadens Community action by enabling
the Council to ‘adopt measures to ensure the application of the principle of equal
opportunities and equal treatment of men and women in matters of employ-
ment and occupation’. Furthermore, gender mainstreaming is foreseen as a Com-
munity task by article 2 EC.”

! This chapter is written by Matteo Bonini-Baraldi (mbonini@giuri.unibo.it), researcher,
University of Bologna. It is based on chapter 2 of the report: Combating sexual orientation discrimi-
nation in employment: legislation in fifteen EU Member States 2004, online at www.emmeijers.
nl/experts.

? See Bell 1999, 15: “The references to improving living and working conditions and combat-
ing exclusion are particularly relevant as combating discrimination fulfils both these objectives’.

3 Article 2: “The Community shall have as its task, by establishing a common market and an
economic and monetary union and by implementing common policies or activities referred to in
Articles 3 and 4, to promote throughout the Community a harmonious, balanced and sustainable
development of economic activities, a high level of employment and of social protection, equality
between men and women, sustainable and non-inflationary growth, a high degree of competitive-
ness and convergence of economic performance, a high level of protection and improvement of
the quality of the environment, the raising of the standard of living and quality of life, and eco-
nomic and social cohesion and solidarity among Member States’.
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Historically, anti-discrimination measures specifically mentioned in the EC
Treaty have been functional to the integration of the (Common) market, until
the Court of Justice of the European Communities (hereafter ECJ) ruled that
article 141 EC pursues both economic and social objectives and may be viewed
as a guarantee for social progress, as mentioned in the Preamble of the Treaty.”

Only with the adoption of article 13 EC’ does a less market-oriented ap-
proach to issues of equality seem to have been embodied into the Treaty, al-
though it is still characterised by a lack of uniformity.® Article 13 EC forms the
legal basis for Directive 2000/78/EC, establishing a general framework for equal
treatment in employment and occupation, also known as the Employment Equal-
ity Directive.”

In contrast with articles 141 (sex discrimination) and 12 EC (nationality dis-
crimination), article 13 EC has no direct effect but must be substantiated by
secondary legislation. Its applicability is limited both by existing provisions of
the Treaty and by the powers conferred by it to the Community,® limitations
that cast doubts over the legality of Community action in borderline fields such
as education, housing, and health care.” Its location in the Chapter on Prin-
ciples’ indicates its centrality, although the wording makes it clear that it is not
intended to delineate a new, autonomous competence for the Community in the

4 EC]J 8 April 1976, Case 43/75, Defrenne v. Sabena II [1976] ECR 455, para. 8-11. See
Blanpain 2002, 115; Bell 2002, 191; Tesauro 2003, 120-1; Mancini & O’Leary 1999, 331; Barnard
2000, 198.

> Article 13: (1) Without prejudice to the other provisions of this Treaty and within the
limits of the powers conferred by it upon the Community, the Council, acting unanimously on a
proposal from the Commission and after consulting the European Parliament, may take appropri-
ate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disabil-
ity, age or sexual orientation. (2) By way of derogation from paragraph 1, when the Council
adopts Community incentive measures, excluding any harmonisation of the laws and regulations
of the Member States, to support action taken by the Member States in order to contribute to the
achievement of the objectives referred to in paragraph 1, it shall act in accordance with the proce-
dure referred to in Article 251.” Article 13 has been inserted into the EC Treaty by the 1997 Treaty
of Amsterdam, which is in force since 1 May 1999.

® See Bell 2003(b), 91; and McCrudden 2003, 10. Fredman (2001, 149) argues that ‘it was
only with the acceptance of a convergence between economic goals, and goals of justice and fair-
ness that a generalised power to legislate in the discrimination field was enacted’.

’ Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation, O/ L 303, 2.12.2000, p. 16. The full text of this direc-
tive is reproduced as an annex to this book.

¥ In contrast with article 12 EC which, limited by other special provisions of the Treaty and by
its scope of application, provides broader margins of application: see Bell 1999, 8 ff. See also Flynn
1999, 1132 ff.

? Bell 2002, 135.
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field of anti-discrimination.'’ Article 13 EC has attracted criticism because of its
vagueness as far as other important aspects are concerned: the article does not
specify which measures may be taken within the meaning of ‘appropriate action’,
nor the approach to be adopted wis-a-vis indirect or positive discrimination.'"

The risk of article 13 EC creating a de facto hierarchy among different grounds of
discrimination has also been highlighted and connected to the political will of
the Council;'* several authors are of the opinion that measures taken under ar-
ticle 13 EC have in fact resulted in a de facto hierarchy.”

Nevertheless, article 13 EC clearly stands as an example of significant com-
mitment by the Communities in the field of equality,'* which has been seen as
an important step in the construction of a new political space.” Articles 20,'°
21," and 23" of the European Union Charter of Fundamental Rights (hereaf-
ter EU Charter) further testify of this commitment, although reflecting different
visions of equality,” often adapted to the specific relevance of the ground of
discrimination considered. Therefore, if article 20 reflects the classical view of

' Directive 2000/43/EC of 29 June 2000, OJ L 180, 19.7.2000, p. 22 (hereafter Racial
Equality Directive) is seen as an example of broad Community action vis-g-vis anti-discrimination
because its scope encompasses additional realms (other than employment), and because it does
not require a cross-border situation in order to be applicable (in contrast with article 12 EC). See
Bell 2002, 136 ff.

" Flynn 1999, 1136.

2 Idem, 1138.

13 Waddington & Bell 2001, 610; Fredman 2001, 151; Waddington 1999, 3. The Opinion
of the Economic and Social Committee on the Proposal for the Framework Directive, Of C 204,
18.7.2000, p. 82 at 2.3, called on the Commission to ‘consider enacting future legislation to
protect all grounds [...] modelled on the principles proposed in the Directive against discrimina-
tion on racial or ethnic grounds’. For a more nuanced approach see also Bell & Waddington 2003,
349. See also Bell et al. 2004, 11 ff.

' In 1999 the Commission’s action was described as driven by a ‘relatively ambitious and
broad vision’, see Waddington 1999, 4.

" Borrillo 2003, 141.

' Article 20: ‘Everyone is equal before the law.’

7" Article 21:

‘(1) Any discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of a
national minority, property, birth, disability, age or sexual orientation shall be prohibited.

(2) Within the scope of application of the Treaty establishing the European Community and of
the Treaty on European Union, and without prejudice to the special provisions of those Treaties,
any discrimination on grounds of nationality shall be prohibited.’

' Article 23: ‘Equality between men and women must be ensured in all areas, including
employment, work and pay. The principle of equality shall not prevent the maintenance or adop-
tion of measures providing for specific advantages in favour of the under-represented sex.”

1" See 2.1.2 below.
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equality before the law, article 21(1) embraces the concept of non-discrimina-
tion for a number of protected grounds, but treats nationality as a separate con-
cern (article 21(2)) mirroring article 12 EC. The relationship between article 21
EU Charter, article 13 EC and the secondary legislation is manifold: firstly, since
the Charter is part of the Constitution for Europe, article 21 of the Charter
(unlike article 13 EC) will have binding force (if and when the process of ratifi-
cation by Member States is completed), and as such, individuals and organisations
will be able to request judicial review of legislative choices. Secondly, article 13
EC does not tackle the issue of justification of discrimination, whereas article 21
of the Charter must be read in conjunction with article 52(1) of the Charter™
(which only allows for necessary and objective justification).

The Treaty establishing a Constitution for Europe, adopted by the European
Convention on 13 June and 10 July 2003, submitted to the President of the
European Council on 18 July 2003, and signed in Rome on 29 October 2004
(but not yet ratified by all Member States), clearly states in article I-2 that the
Union is founded on the value of respect for equality, shared by societies
characterised by ‘pluralism and [...] non-discrimination’.?" Article -3, in listing
the Union’s objectives, embraces the fight against ‘social exclusion and discrimi-
nation’, and article I-9 reiterates the firm commitment to the need of respecting
fundamental rights protected by both the EU Charter and the European Con-
vention on Human Rights, including the right to non-discrimination.

The Constitution contains at least three specific norms related to sexual ori-
entation. First of all, it incorporates, in Part II, the EU Charter of fundamental
rights where, as seen, the prohibition of sexual orientation discrimination is clearly
stated (see current article 11-81).% Secondly, a new article I1I-124, located in

%0 Article 52: Scope of guaranteed rights.
‘(1) Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by law and respect the essence of those rights and freedoms. Subject to the principle
of proportionality, limitations may be made only if they are necessary and genuinely meet objec-
tives of general interest recognised by the Union or the need to protect the rights and freedoms of
others.
(2) Rights recognised by this Charter which are based on the Community Treaties or the Treaty
on European Union shall be exercised under the conditions and within the limits defined by those
Treaties.
(3) Inso faras this Charter contains rights which correspond to rights guaranteed by the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of
those rights shall be the same as those laid down by the said Convention. This provision shall not
prevent Union law providing more extensive protection.’

21 The whole text of the Constitution is online at http://europa.cu.int/constitution/index_
en.htm.

2 In the Treaty establishing a Constitution for Europe of 29 October 2004, the three provi-
sions explicitly referring to sexual orientation are phrased as follows:
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Title IT (Non-discrimination and citizenship) of Part III (Policies and function-
ing of the Union), rephrases article 13 EC. Furthermore, article I1I-118 states
that ‘in defining and implementing the policies and activities referred to in this
Part, the Union shall aim to combat discrimination based on [...] sexual orienta-
tion’.

In general, the European approach in the field of anti-discrimination legisla-
tion has been described as cautious™ and as devoid of uniformity as well as a
solid theoretical basis.** Article 13 EC only allows action within the limits of
existing powers of the Community. Similarly article 51 of the EU Charter”
reiterates the principle of subsidiarity, while avoiding conferring any new (con-
stitutional) power on the Union as far as fundamental rights are concerned. The
body of laws on equality that has grown considerably in recent years has adopted
not one but a plurality of concepts of equality.

2.1.2  General principles and concepts of equality

The respect for fundamental rights is a general principle that Community law
observes.”® The Court of Justice of the European Communities considers that

Article 1I-81(1): ‘Any discrimination based on any ground such as sex, race, colour, ethnic or
social origin, genetic features, language, religion or belief, political or any other opinion, membership
of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.’
Article III-118: ‘In defining and implementing the policies and activities referred to in this
Part, the Union shall aim to combat discrimination based on sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation.’
Article TI1-124:
‘(1) Without prejudice to the other provisions of the Constitution and within the limits of the
powers assigned by it to the Union, a European law or framework law of the Council may estab-
lish the measures needed to combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation. The Council shall act unanimously after obtaining the
consent of the European Parliament.
(2) By way of derogation from paragraph 1, European laws or framework laws may establish basic
principles for Union incentive measures and define such measures, to support action taken by
Member States in order to contribute to the achievement of the objectives referred to in paragraph
1, excluding any harmonisation of their laws and regulations.’

» Craig & De Btrca 2003, 357.

# McCrudden 2003, 1 fF.

¥ Article 51: Scope.

‘(1) The provisions of this Charter are addressed to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and to the Member States only when they are imple-
menting Union law. They shall therefore respect the rights, observe the principles and promote
the application thereof in accordance with their respective powers.

(2) This Charter does not establish any new power or task for the Community or the Union, or
modify powers and tasks defined by the Treaties’.

26 See ECJ’s Opinion of 28 March 2004, C-2/94, on accession by the Community to the
ECHR [1996] ECRI-1759.
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the fundamental rights deriving from the constitutional tradition common to
the Member States are binding on legislative and administrative acts of the Euro-
pean Communities.” The reference to rights inherent in common constitutional
traditions and to the fundamental rights protected by the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereafter ECHR) has
been subsequently codified in the Treaty on European Union (article 6), and
several specific rights were later given more visibility by means of codification
within the EU Charter.”® The Court of Justice had initially been reluctant to
subject EC law to national constitutions because of the detrimental effect on the
validity and efficacy of Community measures.”” However, despite incorporating
respect for fundamental rights as a general principle into Community law the
Court, when testing Community measures against fundamental rights, has rarely
struck down such acts; instead deference to the legislature has prevailed.”
Fundamental rights include the right of non-discrimination.”’ In the field of
social policy, the Community legislature, both in the Treaty and in secondary
legislation, has gradually dedicated most of its attention to equal treatment be-
tween men and women. In turn the Court of Justice has, over time, conferred to
the provision on equal pay between men and women (article 141 EC) a broader
meaning than the literal one.”” Some scholars argued that equal pay between

¥ ECJ 12 November 1969, Case 29/69, Stauder v. Stadt Ulm [1969] ECR 419; ECJ 14 May
1974, Case C-4/73 Nold KG v. Commission [1974] ECR 491; EC] 28 October 1975, Case 36/75,
Rutili v. Ministre de Uintérieur [1975] ECR 1219.

% See 2.1.1 above.

2 See ECJ 17 December 1970, Case 11/70, Internationale Handelsgesellschafi mbH v. Einfuhr
und Vorratstelle fiir Getreide und Futtermittel [1970] ECR 1125. Craig & De Burca (2003, 322)
argue that the discourse on fundamental rights in the EU stems from and depends on the consti-
tutional status of EC law vis-d-vis national law and the question of its supremacy. See also Bell
2002, 19; Tesauro 2003, 115.

% See Craig & De Btirca 2003, 331-2.

3 See ECJ 19 October 1977, Case 117/76, Ruckdeschel and others v. Hauptzollamt Hamburg-
St. Annen [1977] ECR 1753, para. 7: ‘the second subparagraph of article 40(3) of the treaty pro-
vides that the common organisation of agricultural markets “shall exclude any discrimination
between producers or consumers within the community”. Whilst this wording undoubtedly pro-
hibits any discrimination between producers of the same product it does not refer in such clear
terms to the relationship between different industrial or trade sectors in the sphere of processed
agricultural products. This does not alter the fact that the prohibition of discrimination laid down
in the aforesaid provision is merely a specific enunciation of the general principle of equality
which is one of the fundamental principles of community law. This principle requires that similar
situations shall not be treated differently unless differentiation is objectively justified’. See also
Bell 2002, 20.

32 Starting from ECJ 15 June 1978, Case 149/77, Defrenne v. Sabena [1978] ECR 1365, para.
26-27: “The court has repeatedly stated that respect for fundamental personal human rights is one
of the general principles of community law, the observance of which it has a duty to ensure. There
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men and women has been interpreted by the Court so broadly that today it can
be identified with a general principle of equality in employment relations,” whereas
others, giving the case law a more generous interpretation, concluded that equal
pay between men and women has been elevated ‘from an element of labour law
to the status of a fundamental norm of Community law **

In this context, some have explored the possibility of considering the prin-
ciple of equal treatment not only as a market-unification tool or as a rule of
administrative law but also — notwithstanding the lack of a written rule — as an
individual right of a constitutional nature.” In fact, in Pv. $°° the Court inter-
preted a sex equality Directive as applicable to a case involving unequal treat-
ment of a transsexual person, arguing that the measure was ‘simply the expression,
in the relevant field, of the principle of equality, which is one of the fundamental
principles of Community law’; other Treaty provisions (such as articles 34(2) or
49) and Directives concerning equal treatment between men and women are
considered by the Court as specific manifestations of an unwritten general prin-
ciple which is binding on the Community.”’

Such an unwritten general principle of equal treatment has been put into
question when forms of discrimination allegedly different from sex discrimina-
tion were at stake, as in Grant”® and D and Sweden.”” However, despite the
disappointment of a missed opportunity to ‘articulate a broad principle of non-
discrimination on any arbitrary ground’, some have concluded that the general
principle survived.”” In one of the first judgements on the Directive, Mangold v.

can be no doubt that the elimination of discrimination based on sex forms part of those funda-
mental rights’. See also Blanpain 2002, 340.

 Tesauro 2003, 120.

3 Whittle & Bell 2002, 688 (emphasis added). In general see also: More 1999, 540, and
Mancini & O’Leary 1999, 331.

3 See More 1999, 544.

36 ECJ 30 April 1996, Case C-13/94, P v. S and Cornwall County Council [1996] ECR 1-
2143, para. 18 (see also the opinion of Advocate General Tesauro, para. 22). See also Craig & De
Burca 2003, 388.

7 See ECJ 19 October 1977, Ruckdeschel and others v. Hauptzollamt Hamburg-St. Annen
[1977] ECR 1753; ECJ 25 November 1986, Joined Cases 201 and 202/85, Klensch v. Sécretaire
d’Erar [1986) ECR 3477; ECJ 16 January 2003, Case C-388/01, Commission v. Italy [2003] ECR
1-721, para. 13: ‘It is also clear from the Court’s Case-law [...] that the principle of equal treat-
ment, of which Article 49 EC embodies a specific instance [...]".

3 ECJ 17 February 1998, Case C-249/96, Grantv. South West Trains Ltd. [1998] ECR1-621.

¥ ECJ 31 May 2001, Joined Cases C-122/99 and 125/99, D and Sweden v. Council [2001]
ECR1-4319.

" Craig & De Birca 2003, 388. Rather more sceptical is More 1999, 546-7. In Grant (para.
45) the ECJ argued that the respect for fundamental rights (referring to the International Cov-
enant on Civil and Political Rights) ‘cannot have the effect of extending the scope of the Treaty’
with the effect of protecting grounds of discrimination not yet covered by it.
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Helm,"" the Court of Justice held that the source of the principle of equal treat-
ment in the field of employment and occupation must be found in ‘various in-
ternational instruments and in the constitutional traditions common to the
Member States’ (para. 74). The Court stated that ‘the principle of non-discrimi-
nation on grounds of age must thus be regarded as a general principle of Com-
munity law’ (para. 75), and concluded that ‘it is the responsibility of the national
court to guarantee the full effectiveness of the general principle of non-discrimi-
nation in respect of age, setting aside any provision of national law which may
conflict with Community law, even where the period prescribed for transposi-
tion of that directive has not yet expired’ (para. 78). It is rather evident that the
above-mentioned conclusions are very promising for other grounds of discrimi-
nation too, and arguably even have repercussions that reach beyond the specific
sector in which they have been affirmed.

Opverall, the adoption of article 13 EC, the inclusion of several grounds, the
quite decisive political steps taken by the Council (such as the annual human
rights report), several Directives in the field of equal treatment, and thorough
scholarly studies testify to a growing interest and involvement of several actors in
the field of equality; some scholars, nevertheless, emphasise the ambiguous and
cautious involvement of the European Union in social policy matters concern-
ing anti-discrimination.**

In the employment sphere, equality between men and women historically
had an economic objective rather than a social one: article 141 EC and subse-
quent measures were aimed at avoiding distortion of competition.”” The object
of European social policy has been the ‘familiar market citizen’, whereas only the
most recent measures such as the Racial Equality Directive appear as an expres-
sion of policies based on a social citizenship model.*

In addition, the argument has been made that the Commission’s choice to use
article 13 EC (instead of article 137(2) EC) as a legal basis for the Employment
Equality Directive contributes to the shift of anti-discrimination law from labour
law to an element capable of strengthening the content of Union citizenship.”
This, in addition to political objectives, has the effect of ‘improv[ing] the status

of the Directives before the Court of Justice’.®

4 ECJ 22 November 2005, Case C-144/04, Mangold v. Helm.

2 Bell 2002, 144: “The dependency of Article 13 on the limits of the competences of the
Community draws it back towards a market focus, because Community competences are stron-
gest and most clear in those areas directly connected to the functioning of the internal market’.

8 ECJ 15 May 1986, Case 222/84, Johnston v. Chief Constable of the Royal Ulster Constabu-
lary [1986] ECR 1651. See also Blanpain 2002, 339 and 2.1.1 above.

“ See Bell 2002, 191-5.

“ Whittle 8 Bell 2002, 688.

“ Idem.
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Recently in Schrider,”” equality rights were given a dimension more closely
related to the human being, rather than as instruments of economic integration.
Thus the social aim of article 141 EC becomes paramount because it constitutes
an expression of a fundamental human right that the Court has a duty to ensure.

The principle of non-discrimination as applied in Community law generally
requires a similarly-situated test;48 however, scholars, as well as the Court of
Justice, have over time increasingly recognised the role of indirect and uninten-
tional discrimination.” First defined in the 1997 Burden of proof Directive,”
the notion of indirect discrimination has been subsequently revisited in the 2000
Racial Equality Directive and the Employment Equality Directive.”" Today it is
generally related to a more substantive approach to equality.”> Furthermore, a
less formal analytical approach has been adopted in a line of cases concerning
refusal to hire a woman because of her pregnancy, where the Court held that the
finding of discrimination ‘depends on the reason for that refusal’.”> Some have
seen the emergence of a more substantive notion of equality also in article 141(4)
EC, introduced by the Treaty of Amsterdam, where it aims at ensuring ‘full equality
in practice’.”®

Article 14 of the ECHR prohibits discrimination which might affect the en-
joyment of the rights set forth in the Convention.” Since 1 April 2005 the

a7 ECJ 10 February 2000, Case C-50/96, Schrider [2000] ECR 1-743.

“ ECJ 13 November 1984, 10 February 2000, Case 283/83, Racke v. Hauptzollamt Mainz
(Racke I11) [1984] ECR 3791.

o Craig & De Birca 2003, 391; and Fredman 2001, 161. ECJ 12 February 1974, Case 152/
73, Sotgiu v. Deutsche Bundespost [1974] ECR 153. In 1974 the Court held that ‘the rules regard-
ing equality of treatment, both in the Treaty and in article 7 of Regulation 1612/68, forbid not
only overt discrimination by reason of nationality but also all covert forms of discrimination
which, by the application of other criteria of differentiation, lead in fact to the same result’; see
also ECJ 8 May 1990, Case C-175/88, Biehl v. Administration des contributions [1990] ECR I-
1779; and ECJ 13 May 1986, Case 170/84, Bilka v. Weber von Hartz [1986] ECR 1607.

0 Directive 97/80/EC, O] L 14, 20.1.1998, p. 6.

o1 See 2.2.4 below.

7 Schiek 2002, 305-6: ‘its inclusion in the principle of equal treatment under Community
law is a consequence of the social purpose of the Equal Treatment Legislation’.

3 ECJ 8 November 1990, Case C-177/88, Dekker v. Stichting Vormingscentrum voor Jong
Volwassenen [1990] ECR 1-3941; see also ECJ 14 July 1990, Case C-32/93, Webb v. EMO Air
Cargo [1994] ECR 1-3567; ECJ 13 February 1996, Case C-342/93, Gillespie and others [1996]
ECR1-475; EC] 3 February 2000, Case C-207/98, Mahlburg [2000] ECR 3875. See also Schiek
2002, 306.

** Barnard 1998, 371.

% Article 14 reads “The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour, language, reli-
gion, political or other opinion, national or social origin, association with a national minority,
property, birth or other status’.
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Twelfth Protocol of the ECHR, which establishes a self-standing right to equal
treatment, has entered into force for eleven Member States of the Council of
Europe (Albania, Armenia, Bosnia and Herzegovina, Croatia, Cyprus, Finland,
Georgia, the Netherlands, San Marino, Macedonia, and Serbia and Monte-
negro).”®

In the Belgian Linguistic case the European Court of Human Rights clarified
what constitutes ‘discrimination’, ruling that the principle of equality of treat-
ment is violated if the distinction has no objective and reasonable justification;
moreover, it held that ‘the existence of such a justification must be assessed in
relation to the aim and effects of the measure under consideration, regard being
had to the principles which normally prevail in democratic societies’. A differ-
ence of treatment must pursue a legitimate aim and must bear a ‘reasonable
relationship of proportionality between the means employed and the aim sought
to be realised’.”’

In recent cases the Court has been willing to accept that discrimination oc-
curs not only when people in similar situations are treated differently, but also
when people in different situations are treated equally, i.e. when no exception to
a (general) rule is made for people who find themselves in a situation that de-
serves separate consideration. In 7hlimmenos v. Greece,”® the Court found a vio-
lation of article 14 of the Convention in conjunction with article 9 (freedom of
thought, conscience and religion) in the case of a Jehovah’s Witness — previously
convicted of insubordination for refusing to wear a military uniform — whose
position had been eliminated from a public competition for recruitment of ac-
countants on grounds of his previous criminal record. The Greek government
maintained that the requirement of no previous criminal conviction for serious
crimes was general and neutral vis-a-vis religion, because it would apply to Greek
Orthodox or Catholic Christians had they also been convicted of a serious crime.
The Court held that the exclusion from the competition was based on grounds
of ‘his status as a convicted person’ and that such a difference of treatment does
not generally come within the scope of article 14 in relation to the ‘right to
freedom of profession’, a right not guaranteed by the Convention (para. 41).
However, the complaint was not based on the differential treatment between
convicted persons and others, but on the lack of differential treatment between
certain offenders convicted because of their religious beliefs and other offenders.

% See http://conventions.coe.int/Treaty/Commun/Liste Traites.asp? CM=8 & CL=ENG.

7 ECtHR 23 July 1968, Belgian Linguistic Cases, Series A, nr. 6, para. 10; ECtHR 18 July
1994, Karlheinz Schmidt v. Germany, appl. 13580/88, Series A, nr. 291-B. See also Ovey & White
2002, 347 ff.; Van Dijk & Van Hoof 1998, 711 ff.; Arai-Takahashi 2002, 165 ff.

8 ECtHR 6 April 2000, Thiimmenos v. Greece, appl. 34369/97, Reports of Judgements and
Decisions 2000-1V.
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The Court considered this to be discriminatory because the exclusion based on
the complainant’s previous criminal record could not be justified: his previous
conviction did not imply ‘dishonesty’ or ‘moral turpitude’ of the offender, in
contrast with other offenders (para. 47).

Thus the Court carried out a review of the ratio legis of the provision on which
the conviction was based, found a difference in the position of the claimant in
respect to other offenders, and concluded that ‘the right not to be discriminated
against [...] is also violated when States without an objective and reasonable
justification fail to treat differently persons whose situations are significantly dif-
ferent (para. 44). This principle was reiterated in Hoogendijkv. the Netherlands,”
which introduced the term indirect discrimination in the Strasbourg case law.

Linked to the reception of the concept of indirect discrimination is the prob-
lem of the nature of its evidence. It is true, as it has been argued, that the Court
has only recently begun to alleviate the burden of proof that rests on alleged
victims,” but the law in this field remains rather ambiguous as it is difficult to
assess what exactly one has to prove. Initially, in Hugh Jordan v. United Kingdom
the Court accepted that the problem of adverse consequences might fall under
article 14,°" but did not consider that statistics could in themselves disclose a
practice which could be classified as discriminatory within the meaning of ar-
ticle 14.

This viewpoint did not persist for long. In Nachova, in fact, the First Section
of the Court has held that, certain circumstances being shown, it is possible to
‘draw negative inferences or shift the burden of proof to the respondent Govern-
ment’.*> The Grand Chamber has recently agreed in principle with this specific
finding. It argued that ‘in certain circumstances, where the events lie wholly, or
in large part, within the exclusive knowledge of the authorities, as in the case of
death of a person within their control in custody, the burden of proof may be
regarded as resting on the authorities to provide a satisfactory and convincing
explanation of, in particular, the causes of the detained person’s death’, and con-
cluded that ‘in certain cases of alleged discrimination it may require the respon-
dent Government to disprove an arguable allegation of discrimination’.*®

% ECtHR 6 January 2005, Hoogendijk v. the Netherlands, appl. 58641/00 (admissibility deci-
sion).

% De Schutter 2005, 17 ff.
6! “Where a general policy or measure has disproportionately prejudicial effects on a particu-
lar group, it is not excluded that this may be considered as discriminatory notwithstanding that it
is not specifically aimed or directed at that group’” (ECtHR 4 May 2001, Hugh Jordan v. United
Kingdom, appl. 24746/94, para. 152).

%2 ECtHR 26 February 2004, Nachova and othersv. Bulgaria, appl. 43577/98 and 43579/98.

%3 ECtHR 6 July 2005, Nachova and othersv. Bulgaria, appl. 43577/98 and 43579/98 (Grand
Chamber).
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In addition, Hoogendijk clarifies that the shift of the burden of proof may be a
consequence of statistical evidence being shown; regrettably it is only a decision
on the (in)admissibility of a complaint. In this decision the Court began by
recognising that ‘where a general policy or measure has disproportionately preju-
dicial effects on a particular group, it is not excluded that this may be regarded as
discriminatory notwithstanding that it is not specifically aimed or directed at
that group’.** As far as evidence of such a ‘disproportionately prejudicial effect’ is
concerned, the Court went on to state that ‘although statistics in themselves are
not automatically sufficient for disclosing a practice which could be classified as
discriminatory under Article 14 of the Convention [...] the Court cannot ignore
that, according to the results of the research carried out [...] a group of about
5,100 persons lost their entitlement to [...] benefits [...] and that this group
consisted of about 3,300 women and 1,800 men’. In this situation, it concluded
that ‘where an applicant is able to show, on the basis of undisputed official statis-
tics, the existence of a prima facie indication that a specific rule — although for-
mulated in a neutral manner — in fact affects a clearly higher percentage of women
than men, it is for the respondent Government to show that this is the result of
objective factors unrelated to any discrimination on grounds of sex. If the onus
of demonstrating that a difference in impact for men and women is not in prac-
tice discriminatory does not shift to the respondent Government, it will be in
practice extremely difficult for applicants to prove indirect discrimination’.®’
Thus, to recapitulate, the inferences that can be drawn from statistical data point-
ing to higher exclusion of persons belonging to a certain group — even if such
data cannot in themselves be regarded as sufficient proof — will only be invali-
dated if the defendant State is able to show that such situation descends from
‘objective factors unrelated to any discrimination’.*

The Court applied article 14 ECHR for the first time to a case concerning
sexual orientation (in conjunction with article 8) in Salgueiro da Silva Mouta v.
Portugal.’” Tn Karnerv. Austria,*® which entailed a comparison between unmar-

®“ ECtHR 6 January 2005, Hoogendijk v. the Netherlands, appl. 58641/00, at 21.

% Idem, p. 21-22.

% De Schutter (2005, 19) argues that this is not yet an established trend, because ‘the Court
has shown it was unwilling to find that discrimination has occurred in the absence of material
facts pointing strongly to that conclusion’. There is reference to two cases that concerned not the
effects of a certain (apparently neutral) legal rule, but the behaviour of police officers or the
practicalities of a particular policy. They were both decided before both Nachova (Grand Cham-
ber) and Hoogendijk: ECtHR 20 July 2004, Balogh v. Hungary, appl. 47940/99, para. 79; ECCHR
9 November 2004, Hasan Ilhan v. Turkey, appl. 22494/93, para. 128-130.

¢ ECtHR 21 December 1999, Salgueiro da Silva Mouta v. Portugal, appl. 33290/96, Reports
of Judgements and Decisions 1999-1X. See also European Commission of Human Rights, 1 July
1997, Sutherland v. UK, appl. 25186/94.
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ried different-sex and same-sex partners, the Court recalled that ‘differences based
on sexual orientation require particularly serious reasons by way of justification’.*”
In addition, the Court held that the rule which prevents the unmarried same-sex
partner of the deceased tenant from succeeding to the tenancy (in contrast with
the unmarried different-sex partner) must be shown to be necessary for the achieve-
ment of the legitimate aim sought. Interestingly, the Court stated that ‘the aim of
protecting the family in the traditional sense is rather abstract and a broad variety
of concrete measures may be used to implement it [...]. The principle of propor-
tionality does not merely require that the measure chosen is 7z principle suited
for realising the aim sought’.”’ In conclusion, at least when the margin of appre-
ciation afforded to Member States is narrow, as is the case of a difference in
treatment based on sex or sexual orientation, a test of necessity was added to the
analysis of article 14.”!

2.1.3  Provisions on sexual orientation discrimination in employment or
occupation

In the process of creating a common market, the Community could not avoid
providing some degree of regulation of the production system and of industrial
relations. Today, Community law deals with relations between employers and

workers’* and covers employment both in the private and the public sector.”

8 ECtHR 24 July 2003, Karner v. Austria, appl. 40016/98, Reports of Judgements and Deci-
sions 2003-IX.

% Idem, para. 37 (emphasis added). For the heightened scrutiny of reasons forwarded in
justification see ECtHR 27 September 1999, Smith and Grady v. UK, appl. 33985/96 and 33986/
96, Reports of Judgements and Decisions 1999-V1, at para. 89 (citing ECtHR 22 October 1981,
Dudgeon v. UK, appl. 7525/76, Series A, nr. 45, at para. 52). Other cases finding a violation of
article 14 (in conjunction with article 8) decided after Salgueiro da Silva Mouta were S.L. v. Aus-
tria, ECCtHR 9 January 2003, appl. 45330/99, Reports of Judgements and Decisions 2003-1 and L. &
V. v. Austria, ECEHR 9 January 2003, appl. 39392/98 and 39829/98, Reporis of Judgements and
Decisions 2003-1. See also ECtHR 10 February 2004, B.B. v. UK, appl. 53760/00; ECtHR 3
February 2005, Ladner v. Austria, appl. 18297/03; ECtHR 26 May 2005, Wolfmeyer v. Austria,
appl. 5263/03; ECtHR 2 June 2005, H.G. and G.B. v. Austria, appl. 11084/02 and 15306/02;
and ECtHR 19 January 2006, R.H. v. Austria, appl. 7336/03. See also both the majority and the
two dissenting opinions in Fretté v. France, ECtHR 26 February 2002, appl. 36515/97, Reports of
Judgements and Decisions 2002-1 (four judges out of seven found article 14 applicable but split on
the justification of its violation).

70 See ECtHR 24 July 2003, Karner v. Austria, appl. 40016/98, para. 41 (emphasis added).

"1 Tdem; see also, in general, Wintemute 1997; Wintemute 2001, 713; Ovey & White 2002,
24; Janis, Kay & Bradley 2000, 282.

7% See 2.1.1 above.

73 Blanpain 2002; Barnard 2000.
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Apart from that, there is a whole set of rules and regulations concerning the
position of employees of the European institutions.”*

A 1984 European Parliament Resolution on sexual orientation discrimina-
tion at the workplace,” following the Squarcialupi report, first acknowledged
the need to tackle the problems faced by lesbian and gay persons.

The 1991 Commission Recommendation’® on the protection of the dignity
of women and men at work first sought to recommend that unwanted sexual
conduct (harassment) could constitute a violation of the principle of equal treat-
ment. This has later been explicitly accepted in the Employment Equality Direc-
tive (article 2(3)) and in other measures.”” The recommendation, accompanied
by a ‘Code of practice on measures to combat sexual harassment’, was designed
to expose the problems concerning all workers, and groups particularly vulner-
able to sexual harassment. Harassment directed towards lesbians and gay men
was specifically indicated as unacceptable conduct: ‘it is undeniable that harass-
ment on grounds of sexual orientation undermines the dignity at work of those
affected and it is impossible to regard such harassment as appropriate workplace
behaviour’.”®

The Employment Equality Directive of 2000 requires equal treatment in
employment and occupation regardless of religion or belief, disability, age or
sexual orientation.

The Staff Regulations for officials of the Communities” have been amended
in 1998% in respect of equal treatment, through the inclusion of non-discrimi-
nation clauses (including articles 1a and 27(2)) which explicitly mention sexual
orientation as a prohibited ground of discrimination. Similar non-discrimina-
tion clauses are applicable to other servants of the European Communities, in-
cluding temporary staff.*’

74 See below.

75 European Parliament Resolution on sexual discrimination at the workplace, OJ C 104,
16.4.1984, p. 46.

76 Commission Recommendation of 27 November 1991 on the protection of the dignity of
women and men at work, Of L 49, 24.2.1992, p. 1. Endorsed by the Council with Declaration 19
December 1991, O C 27, 4.2.1992, p. 1.

77 See 2.2.5 below.

® Commission Recommendation of 27 November 1991 on the protection of the dignity of
women and men at work, Of L 49, 24.2.1992, p. 1.

7" Council Regulation (EEC, ECSC, Euratom) 259/68 of 29 February 1968 laying down the
Staff Regulations of Officials and the Conditions of Employment of Other Servants of the Euro-
pean Communities and instituting special measures temporarily applicable to officials of the Com-
mission, Of L 56, 4.3.1968, p. 1.

%" Council Regulation (EEC, ECSC, Euratom) 781/98 of 7 April 1998, O/ L 113, 15.4.1998,
p- 4.
81 See article 12(1).
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However, at the time the Council expressly chose not to tackle the allocation
of family benefits, because the clause laid down in article 1a applied ‘without
prejudice to the relevant provisions [of the Staff Regulations] requiring a specific
marital status’. The specific relevance of family allowances provided for by the
Staff Regulations with respect to equal treatment for same-sex couples was al-
ready highlighted more than a decade ago.™

As of 1 May 2004, this exception has been removed by the recently adopted
reform of the Staff Regulations.*” The Commission’s proposals for reforming
Staff Regulations claimed that the old text no longer reflected the changed social
and legal attitudes towards family relationships. Article 1d (formerly article 1a)
now provides that ‘For the purposes of these Staff Regulations, non-marital part-
nerships shall be treated as marriage provided that all the conditions listed in
Article 1(2)(c) of Annex VII are fulfilled’. The new article 1(2) of Annex VII
grants family allowances to a married official (point (a)) and to ‘an official who is
registered as a stable non-marital partner’, provided that a few conditions are met
(point (c)). After this recent reform, benefits provided for by the Regulations
(household allowance, pension and sickness insurance, access to canteens and
language courses) apply to a registered partnership between persons who are not
allowed to marry ‘in a Member State’.

In addition, the reform provides a ‘reduced social package’ for unmarried of-
ficials who live in a de facto (unregistered) relationship, if it can be proved by a
legal document.**

In accordance with article 27 of the Regulations, notices of open competi-
tions often emphasise that the institutions are equal opportunities employers
that prohibit any discrimination on the basis of sexual orientation.

As far as same-sex marriage and spousal benefits are concerned, through a
note dated 15 May 2001, the Director General of the Commission’s Directorate
General for Personnel and Administration has clarified that, in light of article 1a
of the Staff Regulations and of provisions of the European Charter of fundamen-

82 Snyder 1993, 258 fF.

8 Council Regulation (EC, Euratom) 723/2004 of 22 March 2004 amending the Staff Regu-
lations of officials of the European Communities and the Conditions of Employment of other
servants of the European Communities, O L 124, 27.4.2004, p. 1.

84 See amendment 65 to article 72 of the Staff Regulations, and amendment 95(iii) to article
6 of Annex V of the Staff Regulations.

8 See, e.g., European Parliament, Recruitment notice PE/75/S, OJ C 306 A, 10.12.2002,
p. 1; Notice PE/22/D, O] C303 A, 6.12.2002, p. 38; Notice COM/B/2/02, O] C314 A, 17.12.
2002, p. 12, where it is said that: “The Commission is an equal opportunities employer and
accepts applications without distinction on the grounds of age, race, political, philosophical or
religious convictions, sex or sexual orientation and regardless of disabilities, marital status or fam-
ily situation’.
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tal rights — which do not mention ‘man and woman’ when defining the right to
marry — family benefits provided for under Staff regulations will apply to mar-
riages between persons of the same-sex contracted in the Netherlands.*® It is
plausible that the same policy will now be followed for marriages contracted in
Belgium or Spain.

A first proposal for a directive on working conditions for temporary workers,
although mainly concerned with the principle of non-discrimination among tem-
porary workers and full-time workers, defined ‘basic working and employment
conditions’ as, inter alia, factors relating to ‘action taken to combat discrimina-
tion on the grounds of sex, race or ethnic origin, religion or beliefs, disabilities,
age or sexual orientation’.”” A second draft of the proposal states more clearly
that ‘any action to combat any discrimination based on [...] sexual orientation
must be complied with as established by legislation, regulations, administrative
provisions, collective agreements and/or any other general provision’.*

In addition to the Community action programme to combat discrimination
(2001 to 2006),* there are certain documents that seek to inject the meaning of
article 13 EC in various Community policies that affect employment law, such
as a communication by the Commission on the possibility for integrating social
considerations into public procurement,”” an Opinion of the Economic and
Social Committee on corporate social responsibility (CSR),” and a Council
Resolution on social inclusion through social dialogue and partnership.” It is
interesting to remark that a recent Commission Recommendation on the Euro-
pean Charter for Researchers and on a Code of Conduct for the Recruitment of

8 Letter of Director general of Directorate general personnel and administration Horst
Reichenbach to Director of DG Admin/A and Director of DG Admin/B, of 15 May 2001,
ADMIN.B.2(01)D/18009.

8 Article 3(1)(d) of Proposal for a Directive of the European Parliament and the Council on
working conditions for temporary workers, COM(2002) 149 final, 2002/0072 (COD), O/ C
203 E, 27.08.2002, p. 1.

% Article 5 of Amended proposal for a Directive of the European Parliament and the Council
on working conditions for temporary workers, 28/11/2002, COM(2002) 701 final, 2002/72
(COD).

%" Council Decision of 27 November 2000 establishing a Community action programme to
combat discrimination (2001 to 2006), O/ L 303, 2.12.2000, p. 23.

0 COM(2001) 566 final, of 15/10/2001, Of C 333, 28.11.2001, p. 27.

?! General comment 4.2 considers that ‘CSR is both about encouraging a spirit of communi-
cation and about willingness to keep learning. People who can communicate with each other and
are open to new knowledge are also able to live together in a socially acceptable way, so that there
is no room for intolerance and discrimination based on ethnicity, disability, sexual orientation or
gender’. See Opinion of the Economic and Social Committee on the ‘Green paper: Promoting a
European Framework for Corporate Social Responsibility’, Of C 125, 27.5.2002, p. 44.

?% Council Resolution of 6 February 2003, 2003/C 39/01, OJ C 38, 18.2.2003, p. 1.
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Researchers places particular emphasis, when outlining the general principles
and requirements applicable to employers and funding entities, on the need to

abstain from discrimination based on, inter alia, sexual orientation.”

2.1.4  Important case law precedents on sexual orientation discrimination in
employment or occupation

In Grant v. South West Trains Ltd.”* the Court of Justice of the European Com-
munities was asked to clarify whether article 141 EC (formerly article 119) and
Directive 75/117 (on equal pay for men and women) could apply to the case of
an employer who refused travel benefits to the unmarried same sex partner of an
employee, while simultaneously providing such benefits to the unmarried differ-
ent-sex partner. The employer’s staff regulations defined ‘spouse’ as a married
partner or a ‘common law opposite sex spouse’, having satisfied a two year time
requirement. The Court held that Ms. Grant ‘does not satisfy the conditions
prescribed in those regulations’ because she does not live with a ‘spouse’ of the
opposite sex. On the ground that this condition is applied equally to men and
women, the Court rejected the argument that the refusal could be regarded as
direct discrimination based on sex (para. 26-28).

The Court indulged in discussing the issue of sexual orientation discrimina-
tion and concluded that only the legislature could tackle the problem (para. 36),
because any intervention by the Court that would result in sexual orientation
discrimination being covered by the meaning of article 141 EC, would be tanta-
mount to extending its scope beyond Community competences (para. 45-47).

The ruling in Grant allows the articulation of two conclusions. First, it states
that Community sex equality law does not cover sexual orientation discrimina-
tion. Second, it implies that the fact-situation does indeed constitute sexual ori-
entation discrimination. Given the evolution of Community law, the latter
conclusion stands as an important milestone: differential treatment among em-
ployees with regard to the sex of their unmarried partner must now be taken to
fall within the meaning of sexual orientation discrimination. It seems likely that
the Court will consider the Directive applicable to such facts as those present in
Grant.”

In D and Sweden v. Council,’® the Court of Justice heard an appeal against a
decision of the Court of First Instance in a case concerning the refusal of the

9 Commission Recommendation of 11 March 2005, OJ L75,22.3.2005, p. 67, at 72.

s EC]J 17 February 1998, Case C-249/96, Grant v. South West Trains Ltd. [1998] ECRI-621.

% See 2.3.3 below.

% ECJ 31 May 2001, Joined Cases C-122/99 and C-125/99, D and Sweden v. Council[2001]
ECR1-4319.
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Council to apply provisions of the Community’s Staff Regulations on household
allowance to the registered (same-sex) partner of an employee. The Court of First
Instance had held that, following the decision of the Court of Justice in Grant,
unmarried cohabitation may not be considered as equivalent to marriage. How-
ever, the Court of First Instance failed to see that Grant dealt only with a com-
parison between same-sex and different sex unmarried couples, whereas no separate
issue arose involving marriage.

Unmarried cohabitation, moreover, was taken by the Court of First Instance
to encompass both registered and unregistered cohabitation. On this point the
Court adopted a less rigid approach by accepting that registered partnership bears
legal consequences akin to those of marriage (‘since it is intended to be compa-
rable’, para. 33). However, the ratio decidendi of D and Sweden lies precisely in
the assessment on the (dis)similarity between registered partnership and mar-
riage: without feeling the need to indulge in extensive comparative analysis, the
Court of Justice concluded that in the concerned Member States the former is
regarded as being distinct from the latter (para. 36). Therefore, the Court refused
to interpret Staff Regulations ‘in such a way that legal situations distinct from
marriage are treated in the same way as marriage’ (para. 37).

When called upon to decide whether this state of affairs could infringe the
principle of equal treatment, the Court of Justice framed the fact-situation as
one involving civil status discrimination, not sex discrimination (‘it is clear that
it is not the sex of the partner which determines whether the household allow-
ance is granted, but the legal nature of the ties between the official and the part-
ner’, para. 47). Without further elaboration, the Court applied a formal similarly
situated test and concluded by rejecting the plea, principally on grounds of the
‘great diversity’ of national registered partnership laws (para. 50-51).

By the end of 2005 the Court of Justice of the EC had twice ruled in cases
concerning the Directive, but neither case was specifically about sexual orienta-
tion. In Commission v. Luxembourg the Court has declared that by failing to
adopt the laws, regulations and administrative provisions necessary to comply
with the Directive, the Grand Duchy of Luxembourg has failed to fulfil its obli-
gations.”” And in the case of Mangoldv. Helm the Court held that the source of
the principle of equal treatment in the field of employment and occupation must
be found in ‘various international instruments and in the constitutional tradi-
tions common to the Member States’ and that ‘the principle of non-discrimina-
tion on grounds of age must thus be regarded as a general principle of Community

law’.”®

7 ECJ 20 October 2005, Case C-70/05, Commission v. Luxembourg.
%8 ECJ 22 November 2005, Case C-144/04, Mangold v. Helm, para. 74-75. See 2.1.2 above.
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In 1999 the European Court of Human Rights had the chance of deciding
two cases concerning (military) employment, Lustig-Prean and Beckettv. UK and
Smith and Grady v. UK.’ In the context of article 8 of the Convention (right to
respect for private life), the Court argued that the threat to national security, in
itself a legitimate aim for the interference, was based ‘solely upon the negative
attitudes of heterosexual personnel towards those of homosexual orientation’ (para.
89). Regulations which expressed those attitudes by excluding gay personnel from
the armed forces, could not claim that their infringement upon a Convention
right was justified, because ‘they represent a predisposed bias on the part of a
heterosexual majority against a homosexual minority’ (para. 90). Therefore, the
Court ruled that the dismissal of members of the armed forces on grounds of
homosexuality violates the right of respect for private life.

2.1.5  Provisions on discrimination in employment or occupation that do not
(yet) cover sexual orientation

A number of Community measures are specifically designed to achieve equal
treatment between men and women. Areas involved are equal pay,'”’ access to
employment, vocational training and promotion, and working conditions,”'
social securi'fy,102 occupational social security schemes,'” burden of proofin cases
of discrimination based on sex,'* and the safety and health at work of pregnant
workers.'”

The Racial Equality Directive'” requires equal treatment irrespective of ra-
cial or ethnic origin, the main differences compared with the Employment Equality
Directive in respect of employment discrimination are that the former requires
Member States to designate a body or bodies for the promotion of equal treat-
ment, that the latter contains exceptions not mentioned in the former (see article
2(5)), and that no ‘loyalty’ requirement (see article 4(2)) is foreseen in the former.

% ECtHR 27 September 1999, Lustig-Prean and Beckett v. UK, appl. 31417/96 and 32377/
96; and ECtHR 27 September 1999, Smith and Grady v. UK, appl. 33985/96 and 33986/96,
Reports of Judgements and Decisions 1999-V1. See also ECtHR 22 October 2002, Beck, Copp and
Bazeley v. UK, appl. 48535/99, 48536/99 and 48537/99.

%" Article 141(1) EC and Directive 75/117/EEC of 10 February 1975, OJ L 45, 19.2.1975,
p- 19.

%" Directive 76/207/EEC of 9 February 1976, OJ L 39, 14.2.1976, p. 40; amended by Di-
rective 2002/73/EC of 23 September 2002, O/ L 269, 5.10.2002, p. 15.

12 Directive 79/7/EEC of 19 December 1978, Of L 6, 10.2.1979, p. 24.

1% Directive 96/97/EC of 20 December 1996, amending Directive 86/378/EEC of 24 July
1986, OJ L 46, 17.2.1997, p. 20; corrected by OJ L 151, 18.6.1999, p. 39.

1% Directive 97/80/EC of 15 December 1997, O] L 14, 20.1.1998, p. 6.

1% Directive 92/85/EEC of 19 October 1992, Of L 348, 28.11.1992, p. 1.

1% Directive 2000/43/EC of 29 June 2000, Of L 180, 19.7.2000, p. 22, article 13.
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2.1.6  Provisions on sexual orientation discrimination in other fields than
employment and occupation

The European Parliament’s Resolution of 8 February 1994'" calls upon the
Commission and the Member States to act in the field of equal treatment of
lesbians and gay men in the Community. Several Resolutions on the situation of
fundamental rights in the European Union, in addition to the 1994 Resolution,
subsequently called upon Member States to ‘amend their legislation in order to
recognise non-marital relationships between persons of the same or the opposite
sex and assign them equal rights’,108 or to confer the same rights to unmarried
couples (regardless of the sexes of those involved) as to married couples and, for
the first time, to recognise the right to marry and to adopt children.'””

There are a number of Community measures that take into account discrimi-
nation on grounds of sexual orientation, especially in the context of mainstreaming
equality concerns into various acts and proposals for new legislation.

Anti-discrimination clauses, for example, are included in codes of conduct for
personnel of European institutions and agencies. One such code is the European
Ombudsman’s Code of Good Administrative Behaviour,''* a text that all Euro-
pean institutions and bodies should respect in their relations with the public.
Article 5 states that when dealing with requests from the public and taking deci-
sions, the official shall ensure that the principle of equality of treatment is re-
spected; members of the public who are in the same situation shall be treated in
a similar manner. In particular, sexual orientation discrimination shall be avoided.
Several other European institutions and bodies have adopted similar codes, which
all forbid discrimination of members of the public based on sexual orientation;
these institutions include the European Parliament,""" the Council,""* the Com-

' European Parliament Resolution on equal rights for homosexuals and lesbians in the EC,
0] C 61, 28.2.1994, p. 40.

"% European Parliament Resolution on the situation as regards fundamental rights in the
European Union (2000) (2000/2231(INI)), O/ C 65 E, 14.3.2002, p. 350, at 359.

' European Parliament Resolution on the situation as regards fundamental rights in the
European Union (2002) (2002/2013(INT)), P5_TA(2003)0376, of 4 September 2003, Of C 76
E, 25.3.2004, p. 412.

"% The Ombudsman’s Code of Good Administrative Behaviour, approved on 6 September
2001 by European Parliament Resolution PE 290.602/DEE is online at www.curo-ombudsman.
eu.int (under ‘legal basis’).

" Guide to the obligations of official and other servants of the European Parliament, O/ C
97, 5.4.2000, p. 1, at 10.

"2 Decision of the Secretary-General of the Council of 25 June 2001 on a code of good
administrative behaviour for the General Secretariat of the Council, Of C 189, 5.7.2001, p. 1
(Annex, article 3, grounds not mentioned).
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mission,'"? the European Investment Bank, the European Environment
Agency,'* the European Foundation for the Improvement of Living and Work-
ing Conditions,'”” and the Community Plant Variety Office.''®

Recital 12 of the Council Framework Decision of 13 June 2002 on the Euro-
pean arrest warrant''” holds that nothing in the Decision may be interpreted as
prohibiting a refusal to surrender a person for whom a European arrest warrant
has been issued when there are reasons to believe, on the basis of objective ele-
ments, that the purpose of the warrant will be the prosecution or punishing of a
person on several grounds, including his or her sexual orientation.

Furthermore, anti-discrimination clauses that specifically refer to sexual ori-
entation appear in a number of (proposed) measures. One of the first was the
proposal for amending Regulation 1612/68 on the freedom of movement of
workers within the Community.""® Legal change in this field is especially impor-
tant for gay and lesbian people, because it governs the conditions for free move-
ment and residence of workers and their family members’ within the territory of
the Member States. The original proposal would have inserted as a new article
la, an anti-discrimination provision referring to all of the grounds mentioned in
article 13 EC. In light of subsequent developments, free movement of workers
has been inserted into a proposed directive concerning the right to move and
reside freely in the Community for all citizens of the Union (and their family
members).'"” Proposed article 4 contained an anti-discrimination clause that
would encompass all grounds covered by article 21 of the EU Charter of
fundamental rights (membership of a national minority becomes ‘member-
ship of an ethnic minority’ in the proposal). The amended proposal of 15
April 2003 replicated the same clause, but with the addition of ‘gender iden-
tity’.'*” However, the common position adopted by the Council on 5 De-
cember 2003 eliminated the reference to the clause,'*’ which is now to be

' Commission Decision of 17 October 2000 amending its Rules of Procedure, 2000/633/
EC, ECSC, Euratom, O/ L 267, 20.10.2000, p. 63 (Annex).

14 Decision of 20 March 2000, Of L 216, 26.8.2000, p. 15.

"5 Decision of 11 February 2000, O L 316, 15.12.2000, p. 69.

16 Decision of 12 April 2000, Of C 371, 23.12.2000, p. 14.

7(2002/584/JTHA) OJ L 190, 18.7.2002, p. 1.
 COM(1998) 394 final — 98/229 (COD), O] C 344, 12.11.1998, p. 9.

7 COM(2001) 257 final — 01/111 (COD), 0J €270, 25.9.2001, p. 150.

120 COM(2003) 199 final —2001/0111 (COD), online at http://europa.cu.int/eur-lex. How-
ever, it should be remarked that article 13 EC does not form a legal basis for the adoption of the
Directive; this might explain why the definition of ‘close family member’ in article 2 does little to
tackle the position of same-sex partners.

2" Common position (EC) 6/2004 adopted by the Council on 5 December 2003, OJ C 54
E, 2.3.2004, p. 12.

—
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found in recital 31 of the final version of Directive 2004/38/EC (gender identity
deleted).'*

The immigration and asylum policy of the Community currently comprises
of a number of measures and proposals in respect to areas such as: family reuni-
fication, status of third-country long-term residents, entry and residence of third-
country nationals for the purpose of paid employment, minimum standards for
the reception of asylum seekers, criteria and mechanisms for determining the
Member State responsible for examining an asylum lodged in one of the Mem-
ber States, minimum standards for the qualification as refugees, minimum stan-
dards on procedures for granting refugee status and short-term residence permits
for victims of human trafficking. The vast majority of these proposed and/or
adopted measures have significant ramifications on family life, and may there-
fore be deemed to have clear repercussions on gay and lesbian people; however,
these aspects will not be tackled in the present work, which is only concerned
with the implementation of the Employment Equality Directive. Other aspects
of those documents, nevertheless, are of specific relevance for the purposes of
this paragraph, because they refer to provisions on sexual orientation discrimina-
tion, mostly with a view to complying with article 21 of the EU Charter of
fundamental rights and mainstreaming equality:

e Council Directive of 27 January 2003 laying down minimum standards for
the reception of asylum seekers:'* it shows no trace of a non-discrimina-
tion clause (article 32 of the proposal'**) that mirrored article 21 of the EU
Charter of fundamental rights, although recital 6 mentions ‘instruments of
international law [...] which prohibit discrimination’.

e Council Regulation of 18 February 2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining
an asylum application lodged in one of the Member States by a third-coun-
try national:'> the final text does not contain the anti-discrimination
clause of article 27 of the original proposal,’*® although recital 15 states
that ‘the Regulation observes the fundamental rights and principles which

22 Directive 2004/38/EC of the European Parliament and of the Council, of 29 April 2004,
on the right of citizens of the Union and their family members to move and reside freely within
the territory of the Member States, amending Regulation (EEC) 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/
EEC, 90/365/EEC, and 93/96/EEC, OJ L 158, 30.4.2004, p. 77.

12 Directive 2003/9/EC of 27 January 2003, Of L 31, 6.2.2003, p. 18.

124 COM(2001) 181 final — 2001/91 (CNS), O] C 213 E, 31.7.2001, p. 286.

12 Council Regulation (EC) 343/2003 of 18 February 2003, O L 50, 25.2.2003, p. 1.

126 COM(2001) 447 final — 2001/182 (CN'S), O/ € 304 E, 30.10.2001, p. 192.
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are acknowledged, in particular, in the Charter of Fundamental Rights of
the European Union’.
¢ Council Directive of 22 September 2003 on the right to family reunifica-
127 recital 5 states that the Directive should be given effect without dis-
crimination on the basis of, inter alia, sexual orientation.
¢ Council Directive of 25 November 2003 concerning the status of third-
128
the final text does not

tion:

country nationals who are long-term residents:
contain the anti-discrimination clause of article 4 of the original pro-
posal,129 which is now contained in recital 5.

» Council Directive of 29 April 2004 on the residence permit issued to third-
country nationals who are victims of trafficking in human beings or who
have been the subject of an action to facilitate illegal immigration:"" article
5 of the proposal,””’ which stated that Member States shall apply the Di-
rective without discrimination on the grounds of, inter alia, sexual orienta-
tion, has become recital 7.

¢ Council Directive of 29 April 2004 on minimum standards for the qualifi-
cation and status of third country nationals and stateless persons as refugees
or as persons who otherwise need international protection:'"** the final text
does not mention the anti-discrimination clause of article 35 of the pro-
posal,'” but reference is made in recital 11 to ‘instruments of international

. o . . . . . 5> 134
law [...] which prohibit discrimination’. ?

'*7 Directive 2003/86/EC of 22 September 2003 on the right to family reunification, Of L
251, 3.10.2003, p. 12. See also previous proposals: COM(1999) 638 final — 1999/258 (CNS), O
C 116 E, 26.4.2000, p. 66; amended by COM(2000) 624 final — 1999/258 (CNS), O] C 62 E,
27.2.2001, p. 99; further amended by COM(2002) 225 final — 1999/258(CNS), O] C 203 E,
27.8.2002, p.136.

% Directive 2003/109/EC of 25 November 2003, O L 16, 23.01.2004, p. 44.

12 COM(2001) 127 final — 2001/74 (CNS), OJ C 240 E, 28.8.2001, p. 79.

130 Directive 2004/81/EC, of 29 April 2004, on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an action
to facilitate illegal immigration, who cooperate with the competent authorities, O/ L 261, 6.8.2004,
p- 19.

B COM(2002) 71 final — 2002/43 (CNS), OJ C 126 E, 28.5.2002, p. 393.

132 Directive 2004/83/EC, of 29 April 2004, on minimum standards for the qualification
and status of third country nationals or stateless persons as refugees or as persons who otherwise
need international protection and the content of the protection granted, OJ L 304, 30.9.2004,
p. 12.

133 COM(2001) 510 final — 2000/207(CNS), O C 51 E, 26.2.2002, p. 325.

13 Note that article 10 of the Directive explicitly mentions sexual orientation as a possible
‘reason for persecution’, by stating that ‘depending on the circumstances in the country of origin,
a particular social group might include a group based on a common characteristic of sexual orien-
tation. Sexual orientation cannot be understood to include acts considered to be criminal in ac-
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e Proposal for a Directive on minimum standards on procedures for granting
and withdrawing refugee status:" article 41 stated that the provisions of
the Directive were to be applied without discrimination based on the six
grounds mentioned by article 13 EC, and on the grounds of country of ori-
gin. A second draft of the whole proposal inserted into article 42 all of the
grounds mentioned by article 21 of the EU Charter, plus membership of a
particular social group, health, or country of origin.'*

 Proposal for a Directive on the conditions of entry and residence of third-
country nationals for the purpose of paid employment and self-employed
economic activities:"”’ it contains an identical clause (article 32).

2.1.7  Other aspects of the legal background

On 18 January 2006 the European Parliament approved a ‘Resolution on ho-
mophobia in Europe’*® which sees such antisocial behaviour as contrary to in-
ternational and European human rights obligations. Parliament ‘strongly
condemns any discrimination on the basis of sexual orientation’, and calls on the
Commission to ensure that it is prohibited ‘in all sectors’, in the same way as
racial discrimination is prohibited by Directive 2000/43/EC. In addition, Parlia-
ment urges the Commission to ‘ensure that all Member States have transposed
and are correctly implementing Directive 2000/78/EC and to start infringement
proceedings against those Member States that fail to do so’.

A case recently decided by the Court of Justice of the European Communities
(K.B. v. National Health Service Pensions Agency® ) gave the Court the opportu-
nity to rule on the question of survivors’ pensions for the transsexual (unmar-
ried) partner of an employee.

The case concerned the right of a female-to-male transsexual to benefit from
the pension of her female partner should she pre-decease him. The pension scheme
of K.B.’s employer only allowed the payment of survivors’ pensions to the legally
married ‘spouse’. K.B., the worker, claimed before the Court that the denial to
pay the survivor’s pension to her partner violated article 141 EC and Directive

cordance with national law of the Member States: Gender related aspects might be considered,
without by themselves alone creating a presumption for the applicability of this Article’.

135 COM(2000) 578 final — 2000/238(CNS), O] C 62 E, 27.2.2001, p. 231.

136 COM(2002) 326 final/2 — 2000/238(CNS), O] C 291 E, 26.11.2002, p. 143
(Corrigendum to proposal of 18.6.2002).

97 COM(2001) 386 final — 2001/154 (CNS), O/ C 332 E, 27.11.2001, p. 248.

'3 European Parliament resolution on homophobia in Europe, 18 January 2006, P6_TA-
PROV(2006)0018, online at www.europarl.eu.int.

139 EC]J 7 January 2004, Case C-117/01, K.B. v. National Health Service Pensions Agency
[2004] ECR 1-541.
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75/117/EC on equal pay between men and women. On 10 June 2003 Advocate
General Colomer delivered an opinion arguing that:

(1) the national rule is contrary to Community law, because:

e according to the rules and practices of thirteen out of fifteen Member
States, transsexuals are allowed to marry;

e according to the European Court of Human Rights in Christine
Goodwin v. UK," States enjoy a degree of discretion in cases of gender
reassignment and marriage, but may not curtail altogether the right to
marry of transsexual people;

(ii) the dispute concerns a matter covered by the Treaty.

The Advocate General pointed out that ‘the discrimination at issue does not
directly affect enjoyment of a right protected by the Treaty but rather one of the
preconditions of such enjoyment’. On this matter, he refrained from suggesting
that the Court should issue any decision on matrimonial law (4 fortiori on ‘Euro-
pean matrimonial law’), but cautioned that any differential treatment in the en-
joyment of rights conferred upon individuals by Community law for the reason
of gender reassignment must be considered direct discrimination on grounds of
sex covered by article 141 EC (para. 76). Therefore, he concluded that article
141 ‘precludes national rules which, by not recognising the right of transsexuals
to marry in their acquired sex, denies them entitlement to a widow(er)’s pen-
sion’.

The Court has not completely clarified the principle that distinguishes Grans'*!
from Pv. 8" nor has it elaborated on the characters of the categories of dis-
crimination at issue. The ratio expressed in P v. § (discrimination because of
gender reassignment is sex discrimination) was not recalled, because for the pur-
poses of awarding the survivor’s pension what matters is the (married) status of
the beneficiary, being irrelevant whether the claimant is a man or a woman.
However, the Court accepted the reasoning of the Advocate General about sex
discrimination, ruling that when inequality of treatment concerns not the right
protected by Community law, but one of the conditions (the capacity to marry)
for granting that right, article 141 EC is in principle violated."* British legisla-
tion preventing transsexuals from marrying seems to have been considered in-

140 ECtHR 11 July 2002, Christine Goodwin v. UK, appl. 28957195, Reports of Judgements
and Decisions 2002-1V.

141 See 2.1.4 above.

142 See 2.1.2 above.

5 For a discussion see Battaglia 2004, 599.
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compatible with the EC Treaty principally because it was already declared in
breach of article 12 of the Convention by the Strasbourg Court (see Goodwin).
Finally, the Court held that ‘it is for the national court to determine whether in
a case such as that in the main proceedings a person in K.B.’s situation can rely
on Article 141 EC in order to gain recognition of her right to nominate her
partner as the beneficiary of a survivor’s pension’.

2.2 THE PROHIBITION OF DISCRIMINATION REQUIRED BY THE
DiIRreCTIVE

2.2.1  Instrument(s) used to implement the Directive

According to article 249 EC, a directive ‘shall be binding as to the result to be
achieved, upon each Member State to which it is addressed, but shall leave to the
national authorities the choice of form and methods’. The Treaty, thus, chose to
accept a possible lack of uniformity among national implementing measures.
However, this lack of uniform rules must not undermine the proper functioning
of the Community system, which requires absence of discrimination based on
nationality."** According to the Court of Justice of the European Communities,
transposition of Community law (i.e. of a directive) into Member States’ legal
orders must not put into question the equality of Member States before Com-
munity law, nor create discrimination at the expense of their citizens.'®

In general, settled case law of the Court of Justice has established that ‘the
provisions of directives must be implemented with unquestionable binding force,
and the specificity, precision and clarity necessary to satisfy the requirements of
legal certainty’."*® In addition, the Court held that ‘the principle of legal cer-
tainty requires appropriate publicity’,””” that ‘mere administrative practices, which
by their nature are alterable at will by the authorities and are not given the appro-
priate publicity, cannot be regarded as constituting the proper fulfilment of a

Member State’s obligations under the Treaty’,148 and that ‘a Member State can-

14 Tesauro 2003, 95.

145 EC]J 7 February 1973, Case 39/72, Commission v. Italy [1973] ECR 101, at para. 24. See
also 2.5.4 below.

146 ECJ 17 May 2001, Case C-159/99, Commission v. Italy [2001] ECR 1-4007, at para. 32;
ECJ 27 February 2003, Case C-415/01, Commission v. Belgium [2003] ECR1-2081, at para. 21;
ECJ 30 May 1991, Case C-59/89, Commission v. Germany [1991] ECR 1-2607, at para. 24; EC]
19 May 1999, Case C-225/97, Commission v. France [1999] ECR1-3011, at para. 37.

147 ECJ 27 February 2003, Case C-415/01, Commission v. Belgium [2003] ECR 1-2081, at
para. 21.

148 ECJ 17 May 2001, Case C-159/99, Commission v. Italy [2001] ECR 1-4007, at para. 32;
ECJ 15 December 1982, Case 160/82, Commission v. Netherlands [1982] ECR 4637, at para. 4;
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not plead conditions existing within its own legal system in order to justify its
failure to comply with obligations arising under Community law”'* (the latter
with respect to the plea that the matter fell under the competences of local or
regional authorities). The question of breach of Member States’ obligations ‘must
be determined by reference to the situation prevailing in the Member State at the
end of the period laid down in the reasoned opinion’."”

Moreover, the Court ruled that provisions of a constitution, even when di-
rectly applicable, do not supply an appropriate means of transposition, because
‘the principles of legal certainty and the protection of individuals require an un-
equivocal wording’.""

Collective agreements that do not conform with Community law must be
brought into line through supplementary State legislation. In addition, a lack of
explicit implementing legislation may not be justified by arguing that, according
to national practices, regulation of the matter is left to collective agreements.
According to the principle stated by the Court in Commission v. Denmark,"*
Member States may leave the implementation of a directive in the first instance
to representatives of management and labour. However, there remain cases in
which collective agreements may not be regarded as a sufficient means of trans-
position, because they do not create general rules applicable to all workers, but
only to those of a specific industrial sector, or because the workers in question are
not union members. The Court ruled that, even if the collective agreement were
in accordance with the principle of equal pay laid down by the Directive, it was
far from certain that ‘the same implementation of that principle is guaranteed for
workers whose rights are not defined in such agreements’." Therefore, State
legislation must be unequivocal and cannot rely on existing interpretative solu-
tions of social partners or courts for justifying the absence of thorough transpo-
sition.

The effectiveness of directives has also been promoted by the Court of Justice
through the principle of harmonious (consistent) interpretation, which subjects
national implementing legislation to an interpretation ‘in light of the wording

EC]J 2 December 1986, Case 239/85, Commission v. Belgium [1986] ECR 3645, at para. 7 (imple-
mentation through a circular); ECJ 11 November 1999, Case C-315/98, Commission v. Italy
[1999] ECR1-8001, at para. 10 (implementation through circulars).

149 EC]J 16 January 2003, Case C-388/01, Commission v. Italy [2003] ECR 1-721; ECJ 15
December 1982, Case 160/82, Commission v. Netherlands [1982] ECR 4637, at para. 4.

150 ECJ 16 January 2003, Case C-29/02, Commission v. Spain [2003] ECR 1-811, at para. 9;
ECJ 13 March 2003, Case C-436/01, Commission v. Belgium [2003] ECR 1-2633, at para. 7.

151 ECJ 28 October 1999, Case C-187/98, Commission v. Greece [1999] ECR1-7713, at para.
54.

152 ECJ 30 January 1985, Case 143/83, Commission v. Denmark [1985] ECR 427.

153 1dem, para. 9.
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and the purpose of the directive’.’* The same principle extends to national leg-
islation which predates a directive and to situations which involve only private
parties."”

2.2.2  Concept of sexual orientation (article 1)

The Directive 2000/78/EC establishing a general framework for equal treatment
in employment and occupation (hereafter the Directive),”™ does not define sexual
orientation. The only comment on this aspect is to be found in the Commission’s
explanatory memorandum on article 1, which draws a distinction between ‘sexual
orientation, which is covered [...], and sexual behaviour, which is not’."”’

The Commission’s comment could be interpreted as taking into account the
fears of some Member States that the Directive would prevent them from pro-
hibiting certain forms of unwanted sexual behaviour."® In this sense, it has been
judged as useless and misplaced (because nothing in the Directive affects crimi-
nal prohibitions), and as excessively broad (because it could exclude any behaviour,
not just that deemed to be unlawful).” Criticism to this limitation may be
found in the short justification of the Opinion of the Committee on Citizens’
Freedoms and Rights, Justice and Home Affairs, part of the European Parliament’s
Report on the proposal for the Directive.'®

Clearly, this limitation, which finds no corresponding provision within the
Directive, could have severe implications on gays and lesbians, should some courts
rely on it for finding differential treatment not discriminatory because it is based
only on ‘behaviour’. The same argument would scarcely be convincing if it were
proposed in the context of discrimination on grounds of religion, because reli-
gious freedom also encompasses freedom to manifest one’s own creed according
to lawful rituals.'®" The explanatory comment would have been better crafted if

154 ECJ 10 April 1984, Case 14/83, Von Colson and Kamann v. Land Nordrhein-Westfalen
[1984] ECR 1891, at para. 26.

155 ECJ 13 November 1990, Case C-106/89, Marleasing v. La Comercial Internacional de
Alimentacién [1990] ECR1-4135.

156 The full text of the Directive is reproduced as an annex in this book.

157 COM(1999) 565, 1999/0225 (CNS), O] C 177 E, 27.6.2000, p. 42.

158 See also 2.4.2 below.

159 Bell 2001, 655.

1% European Parliament, 21 September 2000, A5-0264/2000. At p. 51 the rapporteur states
that the ‘Commission and the Council should make it clear that this passage certainly does not
mean that protection against discrimination on grounds of sexual orientation lapses as soon as it
becomes apparent that people do not confine themselves to thoughts and fantasies but also act in
a corresponding manner’.

161 Gee 2.3.1 below.
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it said that the Directive does not apply to (certain) behaviour other than the
choice of the sex of a partner.

The restrictive interpretation would run contrary to the established case law
of the Strasbourg Court, according to which (homo)sexual conduct is certainly a
protected aspect of private life'®® and of the prohibition of sexual orientation
discrimination.'® Also, it could be especially troublesome for same-sex couples,
but in light of Grant (Court of Justice of the EC)'** and Karner (European Court
of Human Rights)'® the possibility of not regarding ‘being in a same-sex couple’
as an aspect of sexual ‘orientation’ appears remote.'

As far as the types of ‘orientation’ linked to the gender of the person are con-
cerned, in light of the decision of the Court of Justice in P v. S and Cornwall
County Council "’ it appears fair to say that discrimination on grounds of gen-
der reassignment should be seen as a form of sex discrimination. For ‘orienta-
tions’ linked to sex as ‘eroticism’ it would be unreasonable to speculate that
unlawful conduct falls within the meaning of the formulation, whilst it is doubt-
ful that lawful forms of erotic conduct (e.g. some forms of sadomasochism) will
be considered as protected by the prohibition of ‘sexual orientation’ discrimina-

. 168
tion.

2.2.3  Direct discrimination (article 2(2)(a))

According to article 2(2)(a) of the Directive, ‘direct discrimination shall be taken
to occur where one person is treated less favourably than another is, has been or
would be treated in a comparable situation, on any of the grounds referred to in
Article 1°.

As far as sexual orientation is concerned, the distinction specifically relevant is
the one between heterosexual and homosexual or bisexual identities, preferences
and practices. Therefore, (when put in asymmetrical terms) direct sexual orienta-
tion discrimination finds its source in a treatment that places burdens on gay,

162 ECtHR 22 October 1981, Dudgeon v. UK, appl. 7525/76, Series A, nr. 45.

19 ECtHR 9 January 2003, L. & V. v. Austria, appl. 39392/98 and 39829/98, Reports of
Judgements and Decisions 2003-1; ECtHR 9 January 2003, S.L. v. Austria, appl. 45330/99, Reports
of ]ud‘gements and Decisions 2003-1 . See also 2.3.1 below.

16 EC]J 17 February 1998, Case C-249/96, Grant v. South West Trains Ltd. [1998] ECR I-
621.

165 ECtHR 24 July 2003, Karner v. Austria, appl. 40016/98, Reports of Judgements and Deci-
sions 2003-IX.

166 See 2.1.4 above.

167 ECJ 30 April 1996, Case C-13/94, P v. S and Cornwall County Council [1996] ECR I-
2143.

168 See also 4.2.2 below.
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lesbian and bisexual persons that are not placed on heterosexual persons. These
burdens (such as employment discrimination) are often a result of bias, stereo-
types and prejudices associated with homosexuality. Given the specific features
of sexual orientation, such as invisibility, the additional burden placed on les-
bian, bisexual and gay people could be, and often is, that of the imposition of
silence for fear of facing such prejudice and its cumbersome consequences. Si-
lence and hiding, in turn, might have a negative impact on a person’s self-percep-
tion as equally worthy of consideration and respect, and on the possibility of
developing a fulfilling life in all of its social and relational dimensions. This frus-
trates one of the conceptual aims of equality, namely that of protecting human

dignity.
2.2.4  Indirect discrimination (article 2(2)(b))

The concept of indirect discrimination reflects a ‘results-based principle of equal-
ity’, which focuses on the effects that an apparently neutral treatment may have
on an individual or on a group.'® In contrast with the definition given by the
Burden of Proof Directive,'”’ article 2(2)(b) of the Directive does not refer to
the need of the disadvantaged to be a ‘substantially higher proportion’ (com-
pared with the non-disadvantaged), a wording that has led the Court of Justice
to require quite stringent statistical evidence in the context of gender discrimina-
tion.'”!

Instead, the Commission preferred the definition carved out by the Court of
Justice of the European Communities in cases concerning free movement of
workers.'”? In the wording of the Directive indirect discrimination, thus, is taken
to occur ‘where an apparently neutral provision, criterion or practice would put
persons having a particular sexual orientation at a particular disadvantage com-
pared with other persons’, unless this is justified."”” The French, German and
Italian versions of the Directive say that there is indirect discrimination when a
neutral provision, criterion or practice ‘can’ put persons at a particular disadvan-

199 Bredman 2001, 161.

7" Directive 97/80/EC of 15 December 1997, OJ L 14, 20.1.1998, p. 6, article 2.

71 See Schiek 2002, 296; Fredman 2001, 162.

172 ECJ 23 May 1996, Case C-237/94, O’Flynn v. Adjudication Officer [1996] ECR 2417. See
p- 8 of the Explanatory Memorandum to the first proposal, COM(1999) 565, 1999/0225 (CNS),
O] C177 E, 27.6.2000, p. 42, where it is said that ‘the “liability test” may be proven on the basis
of statistical evidence or by any other means that demonstrate that a provision would be intrinsi-

cally disadvantageous for the person or persons concerned’.
173 See 2.4.1 below.
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tage, and this wording suggests that the mere possibility, and not an actual like-
lihood, of particular disadvantage is sufficient.

Therefore, lesbians, gays and bisexuals need not show statistical data. Such a
requirement would constitute an almost invincible burden because principles of
privacy/confidentiality forbid a ‘head-count’ of lesbian and gay employees. As
highlighted by recital 15 of the Directive, indirect discrimination may be in-
ferred from a variety of factors ‘in accordance with rules of national law or prac-
tice’ (or by ‘common knowledge or qualitative rather than quantitative sociological
studies’”* ), and this is a point that calls for future close observation of evidence

. . . . .1
required by national courts because of the severe discrepancies that could arise.'”

2.2.5  Prohibition and concept of harassment (article 2(3))

Harassment related to (inter alia) sexual orientation is deemed to be a form of
discrimination. According to article 2(3), the unwanted conduct must have the
purpose or effect of violating the dignity of a person and of creating an intimidat-
ing, hostile, degrading, humiliating or offensive environment. The definition of
harassment as a form of discrimination is quite a novel concept for a number of
Member States and has led some scholars to call for a new directive for the forms
of harassment not covered by it."”°

The definition of harassment in the Directive is not limited to sexual harass-
ment and is identical to that of harassment on grounds of sex found in the
Amended Equal Treatment Directive (article 2(2))."”7 However, the latter also
defines ‘sexual harassment’ as ‘any form of unwanted verbal, non-verbal or physi-
cal conduct of a sexual nature’. It has been argued, a point which the 1991 Com-
mission Recommendation on the protection of the dignity of women and men
at work supports,'’® that harassment and sexual harassment against lesbians and
gay men — ‘on grounds of their deviance of traditional gender roles””” — would
indeed constitute gender discrimination. This could sometimes lead to the ap-
plication of the Amended Equal Treatment Directive, which does not leave open
to Member States the possibility of defining harassment in accordance with na-
tional laws and practice. The latter possibility in the Directive has been criticised

. . . 180
as a way to undermine its effectiveness.

174 Schiek 2002, 296.

175 See also De Schutter 2003, 23 ff.

176 Driessen-Reilly & Driessen 2003, 493.

"7 Directive 2002/73/EC of 23 September 2002, Of L 269, 5.10.2002, p. 15.

7% Adopted on 27 November 1991, Of L 49, 24.02.1992, p. 1. Endorsed by the Council
with Declaration 19 December 1991, OJ C 27, 4.2.1992, p. 1.

172" Schiek 2002, 297.

180 Bell 2001, 662.
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2.2.6  Instruction to discriminate (article 2(4))

According to article 2(4), an instruction to discriminate against persons on the
ground of sexual orientation must be considered as a form of prohibited dis-
crimination. A pertinent example would be that of an employer who instructs a
job agency to select personnel from among heterosexuals only.

2.2.7  Material scope of the applicability of the prohibition (article 3)

According to article 3 of the Directive, within the limits of the areas of compe-
tence conferred on the Community, the Directive applies in relation to a number
of areas related to employment and occupation, specifically:

‘(a) conditions for access to employment, to self-employment or to occupation,
including selection criteria and recruitment conditions, whatever the branch
of activity and at all levels of the professional hierarchy, including promotion;

(b) access to all types and to all levels of vocational guidance, vocational training,
advanced vocational training and retraining, including practical work experi-
ence;

(c) employment and working conditions, including dismissals and pay;

(d) membership of, and involvement in, an organisation of workers or employers,
or any organisation whose members carry on a particular profession, including
the benefits provided for by such organisations.’

Article 3 also makes it clear that the Directive applies to ‘all persons, as regards
both the public and private sectors’. This formulation seems broad enough to
encompass such grey areas as compulsory military service and voluntary work.

Furthermore, it should be remarked that ‘employment” and ‘working’ condi-
tions are considered as separate aspects. The Directive may have chosen to men-
tion explicitly the two types of ‘conditions’ in order to provide that its material
scope also embraces harassment, which is clearly not covered by employment
conditions but by working conditions. Article 31(1) of the EU Charter also speaks
of ‘working conditions’ respecting the worker’s health, safety and dignity.

The concept of ‘pay” has been interpreted extensively by the Court of Justice,
and it has already been remarked that ‘the full variety of benefits which employ-
ers may provide in respect of employees’ partners fall within the scope of the
Directive’'®" (including contributory pensions that qualify as ‘consideration re-
ceived by the worker from the employer in respect of his employment’**). The

181
Idem, 656.
182 ECJ 13 May 1986, Case 170/84, Bilkav. Weber von Hartz [1986] ECR 1607, para. 20-22;
see also ECJ 17 May 1990, Case C-262/88, Barber v. Guardian Royal Exchange Assurance Group
[1990] ECR1-1889, para. 25-28.
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broad interpretation of pay as encompassing benefits provided for an employee’s
partner could clash with a number of non-binding statements, including recital
22 and the Commission’s Explanatory memorandum,'® all of which are aimed
at pointing out that the Directive does not affect marital status and the benefits
afforded to married couples. Given the existing jurisprudence of the Court
(Grant'®*) there seems to be little room for refusing to accept that denial of
benefits to couples because of the combination of the sexes is a form of (direct)
sexual orientation discrimination. When the distinction occurs because of the

. .. .. . 1
legal tie existing between the partners, however, civil status comes into play.'®

2.2.8  Personal scope of applicability: natural and legal persons whose actions
are the object of the prohibition

The Directive applies to ‘all persons, as regards both the public and private sec-
tors, including public bodies’ (article 3(1)).

From the mentioned provision it does not appear immediately clear who may
not discriminate. There is nothing in this text that suggests that the prohibition
is directed only at the (contractual) employer. The question, then, concerns which
other classes of people are subject to the requirements of the Directive. The cho-
sen formula suggests that a broad interpretation of the prohibition is to be pre-
ferred. It must be remarked that harassment, for example, often comes from
people other than the contractual employer (for example from co-workers or
clients) and that certain other acts of discrimination (for example, denying pro-
motion) may also come from a boss/manager. It would be unreasonable in such
cases to deny the application of the Directive on the ground that no contractual
relationship between the discriminator and the person(s) affected exists.

Linked to this is the problem of considering the contractual employer (whether
a natural or a legal person) liable for acts of third parties; for example, in the case
of corporations, the question arises whether the legal person will be held respon-
sible for discriminatory conduct of the boss/manager, especially when criminal
sanctions should be applied. It could be noted that article 2(2)(b)(ii) of the Di-

rective specifically mentions ‘any person or organisation to whom this Directive

'83 Recital 22 holds that “This Directive is without prejudice to marital status and the benefits
dependent thereon’. The Explanatory memorandum, under article 1, held that ‘it should be un-
derlined that this proposal does not affect marital status and therefore it does not impinge upon
entitlements to benefits for married couples’ (see COM(1999) 565 final, 1999/0225 (CNY),
p- 8).

184 EC]J 17 February 1998, Case C-249/96, Grant v. South West Trains Ltd. [1998] ECR I-
621.

1% See 2.3.3 below.
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applies’, leaving less doubt that legal persons are subject to its provisions. Whether
it is a natural or legal person, it is realistic to argue that both the wording of
article 3(1) and the spirit of the Directive impose a duty of care on the employer,
at least when the issue is sufficiently under his/her/its control.

Employment agencies would be covered, should they refuse to provide a per-
son with any of their services: to consider this case to fall outside the material
scope of the Directive — not concerned with the provision of goods and services
— would clash with the ‘access to employment” provision of article 3(1)(a). It is
generally considered that services provided by employment agencies fall within
the meaning of ‘employment’.

2.3 WHAT FORMS OF CONDUCT IN THE FIELD OF EMPLOYMENT ARE
PROHIBITED AS SEXUAL ORIENTATION DISCRIMINATION?

2.3.1 Discrimination on grounds of a person’s actual or assumed
heterosexual, homosexual or bisexual preference or behaviour

The difference between preference and behaviour may be exemplified by the
European Court of Human Rights decision in Lustig-Prean and Beckett, where
the Court held that a blanket policy excluding all homosexuals from the armed
forces, irrespective of any concrete conduct, is a violation of article 8 of the Con-
vention (right to respect of private life). The UK Government contended that in
the context of the armed forces stricter rules applied, capable of curtailing indi-
vidual rights in a manner that would not apply to civil society. This statement
was based on existing case law of the Court, such as Ka/ag. 186 However, in Lustig-
Prean the Court distinguished the facts from Kalag because the former had been
dismissed ‘on grounds of his [religious] conduct while the applicants were dis-
charged on grounds of their innate personal characteristics "’

The parallel between sexual orientation and religion is an element specifically
relevant, because it highlights the twofold structure of both those characteristics,
which encompass an internal dimension (attraction/faith) and an external di-
mension (behaviour).

The first sexual orientation case positively decided by the Court on the basis
of article 8 of the Convention, Dudgeon,lgs concerned in fact (sexual) ‘conduct’.
The Court held that such an aspect is covered by the right to respect of private

18 ECtHR 1 July 1997, Kalag v. Turkey, appl. 20704/92, Reports of Judgements and Decisions
1997-1V.

'87 ECtHR 27 September 1999, Lustig-Prean and Beckett v. UK, appl. 31417/96 and 32377/
96 (para. 86, emphasis added).

188 ECtHR 22 October 1981, Dudgeon v. UK, appl. 7525176, Series A, nr. 45.
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life. With its decision in Lustig-Prean, it added that the same right also covers
sexual orientation as a ‘personal characteristic’, regardless of whether any specific
behaviour is put in place. In two recent cases concerning a claim against the
maintenance in force in Austrian legislation of a provision which penalised only
homosexual acts of adult men with consenting adolescents between fourteen and
eighteen years of age, the Court concluded that the impugned article 209 of the
Penal Code violated article 14 of the Convention in conjunction with article
8."" Thus, the prohibition of sexual orientation discrimination guaranteed by
the Convention forbids discrimination on grounds of homosexual behaviour.

Some statements related to the Directive seem to hold that sexual behaviour
alone should not be covered.'”® However, in Grant the Court of Justice has indi-
cated that unequal treatment because of behaviour (in the form of having a same-
sex relationship), may constitute sexual orientation discrimination.””" That the
Directive’s concept of ‘sexual orientation’ (or indeed ‘religion or belief”) incorpo-
rates behaviour can also be argued on the basis of article 2(5) of the Directive, a
provision which would appear of little or no use if the meaning of these grounds
was limited to attraction/faith intended as an internal characteristic of one’s iden-
tity: in fact, in that limited sense the protected grounds could hardly be seen as a
potential harm to public security, public order, rights of others, etc.

A problem arises in cases of discriminatory conduct because of perceived or
assumed sexual orientation. Sexual orientation is generally a fluid and invisible
characteristic. When an individual discriminates because he thinks that the vic-
tim is gay, lesbian or bisexual, should it matter whether the person discriminated
against does or does not belong to the targeted category?

A negative answer is offered by the short justification of the Opinion of the
European Parliament Committee on Citizens Freedoms and Rights, Justice and
Home Affairs, which is part of the Parliament’s Report on the Commission’s
initial proposal for a Directive.'”?

The Directive does not tackle the issue in an explicit way. The definition of
direct discrimination in article 2(2) of at least the English and French versions

'8 ECtHR 9 January 2003, L. and V. v. Austria, appl. 39392/98 and 39829/98, Reports of
Judgements and Decisions 2003-1; ECtHR 9 January 2003, S.L. v. Austria, appl. 45330/99, Reports
of Judgements and Decisions 2003-1.

10" See 2.2.2 above and 2.4.2 below.

1 See 2.1.4 above.

2 European Parliament, 21 September 2000, A5-0264/2000. At p. 51 the rapporteur makes
the point that after all, ‘outlawing discrimination means not allowing one person to treat another
differently on the basis of a characteristic or feature which the former attributes to the latter. In
principle it is irrelevant whether the latter person genuinely possesses that characteristic or fea-
ture’.
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does not refer to ‘his or her’ sexual orientation. Therefore, the expression ‘on
grounds of sexual orientation’ can and should be interpreted as prohibiting un-
equal treatment of those victims who are not (or do not identify themselves as)
gays and lesbians, when the ground for unequal treatment is (assumed) homo-
sexuality.”?

It should not matter whether discrimination occurs because the victim actu-
ally identifies as lesbian, gay or bisexual, because of a characteristic that is gener-
ally taken to pertain to them, or because of a mere mistake: the broad wording of
article 2(1) of the Directive must be interpreted as also prohibiting discrimina-
tion based on a mistaken assumption about a person’s sexual orientation.'*

If discrimination based on a mistaken assumption were not covered, then a

question of proof concerning the victim’s sexual orientation would arise.'”

2.3.2  Discrimination on grounds of a person’s coming out with, or not
hiding, his or her sexual orientation

Sometimes employers will not object to gay, lesbian, bisexual preference, behaviour
or relationships of their employees, but will not accept expression or manifesta-
tion (verbally or non-verbally) of it to others, such as colleagues or the public.
Differential treatment as a result of coming-out is likely to be considered a case
of direct sexual orientation discrimination, because it would amount to less
favourable treatment on grounds of expression or manifestation of sexual orien-
tation, which is a protected personal characteristic.'”® If only coming out as
lesbian, gay or bisexual persons would be hindered, it would then be a case of
direct discrimination; the comparison with a person coming out as heterosexual
would only be hypothetical, but article 2(2)(a) does not exclude this possibility.
If also coming out as heterosexual was forbidden, then gay, lesbian and bisexual
persons could argue that this constitutes indirect sexual orientation discrimina-
tion, because they have a greater need to be clear about their feelings in order to
avoid being taken — automatically and almost unconsciously — to be hetero-
sexual.

There might be cases in which an employer reacts negatively to other state-
ments by the employee, only indirectly linked with sexual orientation. In

' Interestingly, the Italian version of the Racial Equality Directive speaks of ‘on grounds of
his/her race or ethnic origin’ (many thanks to Mark Bell for pointing this out), whereas the French
version of the same Directive speaks of ‘pour des raisons de race ou d’origine ethnique’. The
English version speaks of ‘on the grounds of racial or ethnic origin’.

194 Bell 2002, 115.

195 See 2.5.9 below.

1% On the non-use of pronouns see 2.3.1 above.
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Morissens,” a dated case decided under the ECHR, the ground for dismissal
was, in fact, breach of confidentiality. The case concerned termination of em-
ployment because of public allegations by a lesbian employee of a lack of trans-
parency in promotion procedures, and because of her voicing rumours that she
had not been appointed because of her sexual orientation. The European Com-
mission of Human Rights placed a duty of self-restraint on employees — broader
for members of the public service — with respect to their criticism of the manage-
ment. In the opinion of the Commission article 10 of the Convention (freedom
of expression) had not been violated because of (i) the specific nature of the
public service, which entails a particular duty of restraint (devoir de réserve), and
(ii) the means through which expression took place.

2.3.3  Discrimination between same-sex partners and different-sex partners

In the case of unmarried cohabitants, we have already seen that differential treat-
ment between same-sex and different-sex couples has not been found in breach
of Community sex equality law.'”® However, in the same case the Court of Jus-
tice of the European Communities deemed such a fact-situation to be a case of
sexual orientation discrimination, which was not yet forbidden by Community
law at the time the decision was taken.'” The European Court of Human Rights
has confirmed that it should be seen as a form of sexual orientation discrimina-
tion.*”

This fact-situation may be described as an example of direct (sex or sexual
orientation) discrimination, because the only relevant criterion that upholds dif-
ferential treatment is the combination of the sexes in the couple. Today, it seems
reasonable to infer from Grant that differential treatment between same-sex part-
ners and different-sex partners is covered by the Directive; this holds especially
true in light of article 3(1)(c), which specifies that the scope of the Directive
encompasses items such as ‘pay’, of which partner benefits are a component.
Therefore, when an employer provides spousal benefits for unmarried opposite-
sex partners, it should equally provide those benefits to unmarried same-sex part-
ners. As it has been remarked, this interpretation of the Directive could have a
shifting practical relevance — more pronounced when employers already recognise

7 European Commission of Human Rights, 3 May 1988, Morissens v. Belgium, appl. 11389/
85, [1988] 56 Decisions and Reports 127.

198 Gee EC]J 17 February 1998, Case C-249/96, Grant v. South West Trains Ltd. [1998] ECR1-
621. See also 2.1.4 above.

199 1dem, para. 47.

%0 ECtHR 24 July 2003, Karner v. Austria, appl. 40016/98, Reports of Judgements and Deci-
sions 2003-IX.
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unmarried different-sex partners, but irrelevant when they do not recognise them
at all — but it amounts to a significant preparation for further adjustments.””’

For example it would also apply to differential treatment between registered same-
sex and registered different-sex partners. This case could arise in France, the Neth-
erlands, Belgium, Luxembourg and certain Spanish autonomous communities,
where partnership registration is open to same-sex and different-sex couples.

As far as differential treatment between married and unmarried partners is
concerned, the basis for distinction is clearly civil status, because only married
spouses are afforded benefits. As already mentioned, the Explanatory memoran-
dum and recital 22 both claim that the Directive leaves marital status and the
benefits that descend from it untouched. Some have discussed the possibility of
regarding this form of differential treatment as a case of direct discrimination
based on sexual orientation; the argument would be that marriage is a hetero-
sexual-specific institution (because it requires a difference in sex), therefore the
choice for marriage as a criterion for the distribution of benefits draws a distinc-
tion based on sexual orientation (except when marriage between persons of the
same-sex is allowed).?*
tion, treated as direct sex discrimination because the reason for differential treat-
ment is based on a characteristic that belongs to only one sex.””> However, it has

An analogy has been drawn with pregnancy discrimina-

more frequently been argued that differential treatment between married spouses
and unmarried same-sex partners amounts to a form of indirect sexual orienta-
tion discrimination, because the requirement of marriage is an apparently neu-
tral criterion that puts lesbians and gays at a particular disadvantage, since they
cannot marry a person of their choice.”* Unlike the non-binding recital 22, the
Directive itself does not contain anything that places this form of indirect dis-
crimination outside its prohibitions. Recital 22 however, gives a powerful indica-
tor that some indirect discrimination on grounds of sexual orientation may not
be covered by the principle of equal treatment. Does it allow one to conclude
that indirect sexual orientation discrimination resulting from marital status should
always be treated as objectively justified? Who should perform the justification
test? The courts? Or do Member States enjoy the option of introducing legisla-
tion that excludes all such differential treatment from the reach of the prohibi-
tion?

Content-wise, under the Directive, justification for indirect discrimination
must be assessed according to the appropriateness and necessity of means used to

21 Whaaldijk 2001, 645.

202 Bell 2001, 668.

23 Idem.

24 Tdem; Waaldijk 2001, 645; Waaldijk 1999, 41.
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obtain a legitimate aim. At least the first two elements of this general test involve
questions of fact. In theory, the task of determining whether the exclusion of
unmarried partners is a criterion that fits within this justification system is left to
the case-by-case judgement of national courts, as in any other case of indirect
discrimination. In case of uncertainty, a national court could make a reference to
the Court of Justice of the European Communities raising the question of whether
the Directive requires an employer to provide benefits to both married (oppo-
site-sex) spouses and unmarried same-sex partners. In Bilka the Court indicated
that, when indirect discrimination is at stake, ‘it is for the national court, which
has sole jurisdiction to make findings of fact, to determine whether and to what
extent the grounds put forward by an employer to explain the adoption of a pay
practice which applies independently of a worker’s sex but in fact affects more
women than men may be regarded as objectively justified economic grounds’,””
or, as held in Rinner-Kiihn®® and in Hill*” to determine whether the practice
‘is justified by reasons which are objective and unrelated to any discrimination
on grounds of sex’.

In light of this case law it seems possible that, in the case of a reference for a
preliminary ruling on whether an instance of differential treatment put in prac-
tice (even unintentionally) by employers between married and same-sex unmar-
ried partners constitutes justified indirect sexual orientation discrimination, the
Court would refer the question back to the national courts, because the answer
involves findings of fact. It remains to be seen whether the Court of Justice is also
saying that on/y national courts are entrusted with the assessment of objective
justification, which would presumably exclude national parliaments. This inter-
pretation seems to be supported by recital 15, which holds the view that ‘the
appreciation of the facts from which it may be inferred that there has been direct
or indirect discrimination is a matter for national judicial or other competent
bodies’.

The argument could be made that a categorical exception in national legisla-
tion (similar to recital 22, but binding) would limit the scope of application of
the Directive, thus preventing any national court from assessing the necessity
and appropriateness of the exclusion; and that there would therefore be no ad-
equate procedure for the defence of rights.

205 ECJ 13 May 1986, Case 170/84, Bilka v. Weber von Hartz [1986] ECR 1607.

206 ECJ 13 July 1989, Case 171/88, Rinner-Kiihn v. FWW Spezial-Gebidereinigung [1989]
ECR 2743, para. 15.

207 ECJ 17 June 1998, Case C-243/95, Hill and Stapleton v. The Revenue Commissioners and
Department of Finance [1998] ECR1-3739, para. 35.
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In Karner, a case of direct discrimination between unmarried different-sex
and same-sex partners, the European Court of Human Rights made clear that
(when assessing whether differential treatment was justified) the analytical test
must take into account the concrete circumstances of the case: “The Court can
accept that protection of the family in the traditional sense is, in principle, a
weighty and legitimate reason which might justify a difference in treatment [...].
It remains to be ascertained whether, in the circumstances of the case, the principle
of proportionality has been respected’.””® A similar perspective is shared by the
views of the UN Human Rights Committee in Young v. Australia,”” a dispute
concerning the entitlement of the same-sex partner of a war veteran to a pension
upon the death of his partner. After being denied the pension, Mr. Young claimed
that section 5E(2) of the Veteran’s Entitlement Act, which states that ‘member of
a couple’ encompasses only the legally married spouse or the opposite-sex un-
married partner, was contrary to article 26 (equality before the law and equal
protection of the law) of the International Covenant on Civil and Political Rights.
The Committee upheld the claim, finding that the Australian government had
shown no objective and reasonable justification for the distinction between un-
married opposite-sex and same-sex couples. Again, the issue of justification of
differential treatment appears crucial.

In conclusion, it is arguable that both cases, and the more explicit wording of
Karner in particular, vindicate the role of courts in assessing justification of dif-
ferential treatment, and disfavour any conspicuous across-the-board statutory
exemption from analysis.

As far as differential treatment between married and registered partners is
concerned, the fact-situation coincides with the one in D and Sweden v. Coun-
cil,*'° where a household allowance was only granted to married spouses, with
the exclusion of registered (and unmarried) partners. This kind of differential
treatment would only be possible with regard to workers that have registered
their partnership; if the legal scheme is considered completely equivalent to mar-
riage, the only difference being that the former is entirely homosexual-specific
and the latter is entirely heterosexual-specific, then any differential treatment
between the two would constitute a form of direct discrimination based on sexual
orientation.

28 ECtHR 24 July 2003, Karner v. Austria, appl. 40016/98, Reports of Judgements and Deci-
sions 2003-IX, para. 40 (emphasis added).

209 UN Human Rights Committee, 29 August 2003, Young v. Australia, Communication
941/2000.

210 Gee 2.1.4 above.
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However, especially when registered partnership is considered to be a form of
registration that does not affect the civil status of the parties involved (who would
then be taken to remain, in fact, single, as in France, Luxembourg or Belgium),
the fact-situation can be treated in the same way as the previous one (indirect
sexual orientation discrimination), because same-sex partners cannot marry each

. .. .. 211
other, and as a form of differentiation based on civil status.

2.3.4  Discrimination on grounds of a person’s association with LGB
individuals, events or organisations

This form of discrimination could target people that are in any way associated
with lesbians and gay men (because they are parents or other relatives, friends,
neighbours, etc. or because they take part in events or organisations). Although
it does not cause the person characterised by the protected ground to suffer less
favourable treatment, nor does it place such a person at a particular disadvan-
tage, such differential treatment aims at labelling lesbian and gay persons as an
unwanted group of people, by refusing to establish (work) relationships with
people who associate with them or with their activities, and is therefore discrimi-
nation on grounds of sexual orientation. Again, given that the Directive does not
make use of possessive pronouns, the sexual orientation on the grounds of which
differential treatment takes place, needs not specifically be that of the victim, but
just one of the reasons for that treatment.

2.3.5 Discrimination against groups, organisations, events or information

oflforfon LGB individuals

The Directive applies to ‘one person’ (article 2(a)), ‘persons’ (article 2(b)) or ‘all
persons’ (article 3) without further clarification. The case could be made that
this would cover, for example, a group of lesbian or gay employees being refused
time or facilities to meet, or the possibility to distribute flyers or hang posters.
In a decision under article 11 of the European Convention (freedom of asso-
ciation) that has attracted critiques of various sorts, the European Court of Hu-
man Rights found that the condition for registration of a gay and lesbian
association, requiring that minors be excluded from membership, pursued the
legitimate aims of the protection of morals and the rights and freedoms of oth-
ers, therefore registration could be lawfully denied.”"? A similar fact-situation

211
Idem.
*12 ECtHR 12 May 2000, Szivdrvdny tdrsulds a melegek jogaiért v. Hungary, appl. 35419/97
(unpublished); see Farkas 2001, 573.
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seems unlikely in the field of employment; apart from that, there is no reason to
exclude groups and organisations from the scope of the Directive.

In the same way as for the case of coming out,””’ the comparison with a
group of heterosexual people would be merely hypothetical, but this is not ex-
cluded by the wording of article 2(2) of the Directive. Discrimination could be
direct (if only homosexual groups were targeted) or indirect (when all activities
or events dealing with sexuality or discrimination were forbidden).

2.3.6  Discrimination on grounds of a person’s refusal to answer, or answering
inaccurately, a question about sexual orientation

In Lustig-Prean the European Court of Human Rights held that investigations
on the applicants’ sexual orientation were not justified and infringed article 8 of
the Convention (right to respect of private life).”'* Therefore, it is clear that
questioning an employee about his or her sexual orientation is unacceptable con-
duct. However, from the Court’s decision it is not clear whether a retaliatory
measure against a refusal to answer a question will be regarded as contrary to the
principle of equal treatment. On this issue, the Court of Justice of the European
Communities has given a (less than clear) answer as far as disclosing sickness
through consenting to pre-recruitment medical testing is concerned. The Court
of Justice held (in a staff case) that the right to respect for private life ex article 8
of the European Convention on Human Rights had been violated by HIV-test-
ing carried out without the consent of the applicant.””” However, it also held
that following the withholding of consent for an HIV-test considered necessary
for proper medical assessment, ‘the institutions cannot be obliged to take the risk
of recruiting’. Thus, this conclusion does not assist in striking the balance be-
tween duty to disclose and right to privacy. It goes without saying that sexual
orientation, unlike physical condition, may never be regarded as a ground for
unfitness to work, except when it falls within the limits of the article 4(1) excep-
tion.

In a case concerning the discriminatory dismissal of a woman who had not
informed the prospective employer of her pregnancy prior to the contract, which

213 See 2.3.2 above.

214 ECtHR 27 September 1999, Lustig-Prean and Beckett v. UK, appl. 31417/96 and 32377/
96, para. 103-104.

215 ECJ 5 October 1994, Case C-404/92, Xv. Commission [1994] ECR1-4737. The Court of
First Instance had rejected the claims: 18 September 1992, Joined Cases T-121/89 and T-13/90, X
v. Commission [1992] ECR11-2195; 24 June 1992, Case T-11/90, H. S. v. Council [1992] ECR11-
1869; and 14 April 1994, Case 1-10/93, A v. Commission [1994] ECR 11-179; see Craig & De
Burca 2003, 367.
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was for a fixed term of six months only, the Court of Justice did not consider the
failure to inform as a circumstance which could undermine the unlawful nature
of the dismissal on grounds of pregnancy.*'®

2.3.7  Discrimination on grounds of a person’s previous criminal record due
to a conviction for a homosexual offence without heterosexual
equivalent

Some countries used to subject to criminal prohibition homosexual activity be-
tween consenting adults, to consider homosexuality as an aggravating factor for
certain offences, to define in a more restrictive way concepts of public scandal
and the like when homosexuality played a role, or to fix different ages of consent
with regard to heterosexual and homosexual relations. These prohibitions did
not apply to the same acts when committed between persons of different sex
and, often, only applied when sexual activity between male people was at issue.

The case could arise that an employer requires a clear criminal record, but a
gay man has been convicted for an offence without heterosexual equivalent.

By way of illustration, the case of Thlimmenos v. Greece could be cited, where
the European Court of Human Rights ruled that the failure to distinguish those
convicted for religious reasons from all other convicted persons constitutes a
violation of article 14 of the European Convention.”'” This ruling might have
far-reaching consequences in many fields (within and beyond the employment
realm) where sexual orientation discrimination takes place. Under the Directive
a case like this can be construed as one of indirect discrimination.*"®

2.3.8 Harassment

Making unwelcome sexual advances to a person would amount to harassment
within the meaning of article 2(3) of the Directive, regardless of the sex(es) or the
sexual orientation(s) of the persons involved. This prohibition, however, is not
limited to sexual behaviour.

The scope of the concept adopted in the Directive seems able to encompass
expressions of homophobia, which entails contempt and ridicule directed to-
wards lesbians, gay men and bisexuals, both by the employer and by co-workers
or clients.”" Derogatory language, when it is a display of homophobia, violates

216 ECJ 4 October 2001, Case C-109/00, 7ele Danmark [2001] ECR 1-6993.

27 ECtHR 6 April 2000, Thlimmenos v. Greece, appl. 34369/97, Reports of Judgements and
Decisions 2000-IV.

218 See 2.2.4 above.

219 Bell 2001, 661.
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the dignity of the victim and creates an intimidating, hostile, degrading, humili-
ating or offensive environment, giving rise to harassment on grounds of sexual
orientation within the meaning of article 2(3). The Explanatory memorandum
maintains that harassment may take different forms, from spoken words and
gestures to the production, display or circulation of written words, pictures or
other material’,”*’ as long as it is of a serious nature. This provides persuasive
evidence that the legislature meant to introduce a broad notion of what ought to
be considered unacceptable.

Expressing negative opinions about homosexuality could be considered to be
on the borderline between harassment and free expression, requiring a sensitive
balancing act on the part of those responsible for enforcing the rules of the Di-
rective.

2.4  EXCEPTIONS TO THE PROHIBITION OF DISCRIMINATION
2.4.1  Objectively justified indirect disadvantages (article 2(2)(b)(1))

There is no unlawful (indirect) disadvantage when the apparently neutral provi-
sion, criterion or practice is objectively justified by a legitimate aim and the means
of achieving that aim are appropriate and necessary.**'

The point has been made that the possibility of justifying (indirect) disadvan-
tage is likely to tilt the balance in favour of considering marital status discrimina-
tion as indirect rather than direct.””* This invites close observation on the different

solutions that courts could potentially adopt.

2.4.2  Measures necessary for public security, for the protection of rights of
others, etc. (article 2(5))

Article 2(5) lists a number of State objectives that take precedence over equal
treatment as intended by the Directive, but subject to a test of necessity. Mea-
sures that would prima facie infringe the prohibition of discrimination will be
saved when they are necessary for public security, for the maintenance of public
order and the prevention of criminal offences, for the protection of health and
for the protection of the rights and freedoms of others. With regard to sexual
orientation, some have argued that this provision is meant to preserve the State’s

29 Explanatory Memorandum COM(1999) 565 final, 1999/0225 (CNS), p. 9.
21
See also 2.2.4 above.
222 See 2.3.3 above. The presence of the justification test — absent as far as direct discrimina-
tion is concerned — allows greater flexibility in controlling indirect disadvantage. Bell 2001, 668.
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criminal provisions in cases of paedophilia or other sexual conduct.”> However,
there may be a risk that — in contrast with case law of the European Court of
Human Rights making it clear that homosexual conduct per se cannot be
criminalised?* — it will be relied upon to place particular limitations in sensitive

2
areas, such as the armed forces.””

2.4.3  Social security and similar payments (article 3(3))

According to article 3(3) of the Directive, the respect for the principle of equal
treatment and the right to non-discrimination ‘does not apply to payments of
any kind made by state schemes or similar, including state social security or so-
cial protection schemes’. The consequences of this provision on the legislation of
Member States remain to be seen.

2.4.4  Occupational requirements (article 4(1))

Member States may provide that a difference of treatment, which would other-
wise be prohibited, shall not constitute discrimination where ‘by reason of the
nature of the particular occupational activities concerned or of the context in
which they are carried out’, a characteristic related to one of the forbidden
grounds constitutes ‘a genuine and determining occupational requirement’.
However, the objective must be legitimate and the requirement must be pro-
portionate.

The meaning of article 4(1) is to justify a prima facie violation of the prin-
ciple of equal treatment when differential treatment is needed because of the
nature of a particular job: for instance, a theatre company advertising a post
for an actor who will have to play Shakespeare’s Othello might be able to re-
quire that the prospective actor be of a certain skin colour.

It is very difficult to imagine certain jobs where a particular sexual orientation
is needed. Recital 18 holds the view that the Directive is not aimed at requiring
‘the armed forces and the police, prison or emergency services to recruit or main-
tain in employment persons who do not have the capacity to carry out the range
of functions that they may be called upon to perform’. That is a valid argument,
it should be remarked, within certain limits: it is so because ‘capacity to carry out

22 Bell 2002, 115.

24 ECtHR 22 October 1981, Dudgeon v. UK, appl. 7525/76, Series A, nr. 45.

225 Skidmore 2001, 130. See also ECtHR 27 September 1999, Lustig-Prean and Beckett v.
UK, appl. 31417/96 and 32377/96; ECtHR 27 September 1999, Smith and Grady v. UK, appl.
33985/96 and 33986/96, Reports of Judgements and Decisions 1999-VI; and ECtHR 22 October
2002, Beck, Copp and Bazeley v. UK, appl. 48535/99, 48536/99 and 48537/99.
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the functions’ is not a protected ground, and might be affected by other charac-
teristics than sexual orientation (such as, for example, physical ability).

The formula used in article 4(1) is very broad. It has been highlighted that
Member States are likely to transpose it without significant changes, thus placing
on the judiciary the task of delineating concrete exceptions.”** The Commission
has held that ‘whether or not a particular difference of treatment meets the con-
ditions of Article 4(1) will depend on the nature of the specific post or job in
question’.””

One would hope that Member States exercise the highest degree of caution
both in introducing specific rules and in giving courts discretionary powers that
expand this exception in a way that would run contrary to the Directive.”®

2.4.5  Loyalty to the organisation’s ethos based on religion or belief
(article 4(2))

The first part of article 4(2) safeguards existing domestic legislative rules, or fu-
ture legislation incorporating existing practices, that allow churches or other
‘organisations the ethos of which is based on religion or belief” to differentiate,
on grounds of religion or belief, when they act as employers. This provision is
not linked to sexual orientation: it only allows those institutions to forego the
ban on religious discrimination, by taking into account a person’s religion or
belief when it would otherwise be irrelevant and prohibited. The provision states
that it does not justify discrimination on any other ground. It is unclear what it
adds to the general clause of article 4(1).

The second paragraph of article 4(2) concludes from the first part that the
Directive does not prejudice the right of churches (and of ‘organisations the ethos
of which is based on religion or belief’) to require individuals working for them
to ‘act in good faith and with loyalty to the organisation’s ethos’. This formula-
tion is considerably more vague than the first part, and because of the word ‘thus’
(donc’in the French version) it must be interpreted as a specification of it. There-
fore, it may not be taken to allow any discrimination on grounds of sexual orien-
tation. One of the possible interpretations of this second part is that different
treatment o7 grounds of religion or belief may be justified when the loyalty re-
quirement restricts the freedom to express (certain opinions about) a particular
sexual orientation.”’ In some instances, this form of differential treatment may

2 Schiek 2002, 298.

7 Answer given by Mrs. Diamantopoulou on behalf of the Commission, 28 July 2003, Of
C11E, 15.1.2004, p. 250.

28 See 4.4.4 and 5.3.3 below.

29 1n any case, the conditions of the first part of article 4(2) must be respected (‘a genuine,
legitimate and justified occupational requirement’).
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lead to discrimination on grounds of sexual orientation, which is clearly not
permitted. Furthermore, it is also specified that other provisions of the Directive
should be complied with, and that the organisations should act ‘in conformity
with national constitutions and laws’. It appears that the meaning of the loyalty
requirement will be left to the sensitivity of the judiciary. This, in turn, could be
a source of significant discrepancies from State to State and an area where some
litigation might be expected.

2.4.6  Positive action (article 7(1))

Positive action in the classical sense of the term does not generally seem a viable
instrument for redressing sexual orientation discrimination. However, in sectors
where a high degree of pluralism is certainly recommendable, such as broadcast-
ing, police services, or teaching, the recruitment of lesbian, gay, and bisexual
employees for certain posts may be seen as a form of positive action aimed at
‘ensuring full equality in practice’ (article 7 of the Directive), and therefore saved
under this provision.

Article 7 of the Directive seems to allow only positive measures adopted by
Member States, but not by employers. In light of this provision, it might be
reasonable to argue that employers may take specific positive action only if Member
States have, in their implementing legislation, provided a clause allowing them
to do so.

It may certainly be the case that employers take action by tackling specific
issues concerning sexual orientation at the workplace, such as confidentiality,
visibility, coming out and personal safety. Such action could hardly be seen as
discrimination on grounds of heterosexual orientation.*”

2.5 REMEDIES AND ENFORCEMENT
2.5.1  Basic structure of enforcement of employment law

The Court of Justice of the European Communities may issue preliminary rul-
ings, when requested by national courts, on the interpretation of Community
law. Procedures and sanctions for the application of the obligations arising from

the Directive are left to Member States, subject to the principle of equivalence.”'

2% Many thanks to Hans Ytterberg for pointing this out.
S See also 2.5.4 below.
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2.5.2  Specific and/or general enforcement bodies

In contrast with the Racial Equality Directive and with the Amended Equal
Treatment Directive, this Directive does not require Member States to set up a
body specialised in dealing with cases of discrimination or to promote equality.
Nevertheless, the establishment of such a body for sexual orientation discrimina-
tion may help a State in fulfilling the requirements of articles 9 and 17.

2.5.3  Civil, penal, administrative, advisory and/or conciliatory procedures

(article 9(1))

The requirement of judicial control or review is considered a general principle of
Community law.”* The defence of rights foreseen by article 9(1) is therefore an
expression of this principle, with which Member States have to comply. The
formulation of article 9(1) (‘available to all persons’) suggests that the availability
of only penal procedures is not enough. See also the next paragraph.

2.5.4  Civil, penal andfor administrative sanctions (article 17)

The choice of sanctions is left to national legislatures, but according to article 17
of the Directive they must in any case be effective, proportionate and dissuasive. As
it has been highlighted, it is normally necessary that Member States provide rem-
edies that benefit the victim of discrimination directly (such as the offer of a
post, reinstatement, compensation, etc.); other (ancillary) measures, such as fines,
punitive damages and the like, may supplement the remedial system, but cannot
be regarded per se as sufficient guarantees of the right to an effective and propor-
tionate remedy.”””

Whilst EC law is rather vague, the Court of Justice has given various concrete
examples that have helped in clarifying what kind of remedies could (or should)
be made available at the national level for the enforcement of a right conferred
upon individuals by Community law.***

Particularly in the employment context, the Court ruled in Von Colson that
full implementation of Directive 76/207 (vaguer in its terms than article 17)
entails sanctions capable of guaranteeing ‘real and effective judicial protection’s

232 ECJ 15 May 1986, Case 222/84, Johnston v. Chief Constable of the Royal Ulster Constabu-
lary [1986] ECR 1651. See Craig & De Burca 2003, 339; Tobler 2005, 8.

33 Tobler 2005, 10-11.

24 See ECJ 19 June 1990, Case C-213/89, The Queen v. Secretary of State for Transport, ex
parte Factortame (Factortame I) [1990] ECR1-2433; ECJ 13 March 1991, Case C-377/89, Cotter
and others v. Minister for Social Welfare [1991] ECR 1-1155; ECJ 25 July 1991, Case C-208/90,
Emmottv. Minister for Social Welfare and Attorney General [1991] ECR 1-4269.
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therefore, compensation for discriminatory conduct must amount to more than
purely nominal compensation ‘such as, for example, the reimbursement of only
the expenses incurred in connection with the application’.”> This principle has
been subsequently upheld in Dekker,”® where the Court concluded that na-
tional rules chosen by the Member States to govern cases of discrimination (i.e.
civil liability) must be disregarded when the practical effect of the principle of
equal treatment would be weakened, i.e. by rules on the proof of fault or by the
possibility of invoking grounds of exemption. In Marshall I,>>" the Court held
that the guarantee to real and effective judicial protection established in Von
Colson entailed that the fixing of an upper limit to financial compensation could
not constitute proper implementation of article 6 of Directive 76/207, and that
the award of interest must be regarded as ‘an essential component of compensa-
tion’. It also ruled that, in cases of discriminatory dismissal, adequate sanctions
must encompass either reinstatement or financial compensation.

In Draehmpaehl **® the Court applied the principle of equivalence, ruling
that the fixing of an upper ceiling to compensation only in cases of discrimina-
tion violating Community law, but not in cases of ‘similar nature and impor-
tance’ which constitute infringements of domestic law, does not fulfil the
requirement that sanctions for breach of Community law be analogous to those
supplied for breach of domestic law. However, the case law of the Court of Jus-
tice also upheld limitations of various kinds existing in national law.*”

The latest amendments to the Equal Treatment Directive 76/207/EEC*
provide that compensation due in cases of discriminatory conduct may be re-
stricted by the fixing of a prior upper limit only in exceptional circumstances
specifically mentioned.**!

235 ECJ 10 April 1984, Case 14/83, Von Colson and Kamann v. Land Nordrhein-Westfalen
[1984] ECR 1891. See also ECJ 15 May 1986, Case 222/84, johnston v. Chief Constable of the
Royal Ulster Constabulary [1986] ECR 1651; ECJ 11 July 1991, Joined Cases C-87/90, C-88/90
and C-89/90, Verholen and others v. Sociale Verzekeringsbank Amsterdam [1991] ECR 1-3757 (on
national rules on standing); ECJ 15 October 1987, Case 222/86 UNECTEF v. Heylens [1987]
ECR 4097; ECJ 22 September 1998, Case C-185/97, Coote v. Granada Hospitality [1998] ECR 1-
9285 (on the right of access to court).

236 ECJ 8 November 1990, Case C-177/88, Dekker v. Stichting Vormingscentrum voor Jong
Volwassenen [1990] ECR 1-3941.

237 ECJ 2 August 1993, Case C-271/91, Marshall~v. Southampton and South West Hampshire
Area Health Authority [1993] ECR 1-4367.

238 ECJ 22 April 1997, Case C-180/95, Draehmpaehlv. Urania Immobilienservice OHG [1997]
ECRI1-2195.

239 See Craig & De Burca 2003, 244 ff.

20 Directive 76/207/EEC of 9 February 1976, OJ L 39, 14.2.1976, p. 40.

241 Directive 2002/73/EC, of 23 September 2002, of the European Parliament and of the
Council amending Council Directive 76/207/EEC on the implementation of the principle of



54 CHAPTER 2

Finally, a breach of Community law by the State, for example in the form of
the mis-implementation of directives, may give rise to its liability under the con-
ditions specified in Francovich™* and Brasserie du pécheur/Factortame II1**

2.5.5  Natural and legal persons to whom sanctions may be applied

The Directive does not specify who is the person, natural and/or legal, that will
be affected by sanctions, however article 3(1) makes it clear that the Directive

‘shall apply to all persons’.**

2.5.6  Awareness among law enforcers of sexual orientation issues

An assessment of the awareness of issues of sexual orientation discrimination
among enforcers of Community law would need to refer back to structures exist-
ing in Member States, such as training programmes for police officers, etc. It
does not appear that at the Court of First Instance or at the Court of Justice the
issue has been the object of specific attention.

2.5.7  Standing for interest groups (article 9(2))

The Directive forces Member States to move (somewhat) beyond individual en-
forcement, a particularly weak aspect of anti-discrimination law. At least, Mem-
ber States are required to allow interest groups to engage, on behalf or in support
of complainants, in any judicial or administrative procedure. Recital 29 holds
the view that the power of interest groups to engage in proceedings shall be
‘without prejudice to national rules of procedures concerning representation and
defence before the courts’.

It is unclear whether the choice foreseen by article 9(2) is left to the legislature
or must be made available to the associations or other legal entities.” While
acting ‘in support’ of a party is a possibility generally recognised under the exist-
ing law of procedure, in some instances the possibility of acting ‘on behalf” of the
victim challenges existing concepts in various Member States. This formula must

equal treatment for men and women as regards access to employment, vocational training and
promotion, and working conditions, OJ L 269, 5.10.2002, p. 15.

242 ECJ 19 November 1991, Joined Cases C-6/90 and C-9/90, Francovich and Bonifaci v.
Italy [1991] ECR1-5357.

243 ECJ 5 March 1996, Joined Cases C-46/93 and C-48/93, Brasserie du pécheur v.
Bundesrepublik Deutschland, and The Queen v. Secretary of State for Transport, ex parte Factortame
and others [1996] ECR 1-1029.

24 See also 2.2.8 above.

2 See also 4.5.7 below.
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be taken to mean more than just acting as legal counsel in Court, because this
intrinsically requires approval (or even instruction) by the claimant. Since the
Directive says ‘with his or her approval’, acting ‘on behalf” seems to refer to the
possibility of non-governmental organisations, for example, to bring complaints
on their own, subject to approval of the aggrieved person, as opposed to only
providing legal representation.

2.5.8  Burden of proof of discrimination (article 10)

Once the victim has established ‘facts from which it may be presumed that there
has been direct or indirect discrimination’ (article 10(1)), the Directive — like
previous measures in the field of sex equality law**® — places on the respondent
the burden of proving that no breach of the principle of equal treatment has
occurred. Indeed, this is a vital part of any anti-discrimination measure and is
aimed at tackling the difficult issues concerning evidence that often characterise
claims of discrimination. It should be remarked that according to article 10(3)
the shift of the burden of proof does not apply to criminal procedures and, ac-
cording to article 10(4), it ‘need not to apply [...] to proceedings in which it is
for the court or competent body to investigate the facts of the case’.

2.5.9  Burden of proof of sexual orientation

In order to establish discrimination, it must be found that less favourable treat-
ment or a particular disadvantage is based on one of the prohibited grounds. As
seen in paragraph 2.3.1 above, this test may be particularly problematic for sexual
orientation, but only when discriminatory conduct on the basis of a mistaken
assumption about the sexual orientation of the victim is considered as 7oz being
prohibited. The additional burden is not dealt with in the body of the Directive.
However, recital 31 holds that ‘it is not for the respondent to prove that the
plaintiff [...] has a particular sexual orientation’. According to its wording, the
recital seems to create an extra burden, placed on the victim of differential treat-
ment, to prove his or her particular sexual orientation. This would clash with the
respect for privacy rights, as it would force a person to publicly disclose most
intimate aspects of his or her life. In addition, courts or administrative agencies
entrusted with enforcement would be ill equipped for making such a determina-
tion. Finally, it would deter victims to bring forward their claims, for fear of
further exclusion.””

6 Directive 97/80/EC of 15 December 1997 on the burden of proof in cases of discrimina-
tion based on sex, Of L 14, 20.1.1998, p. 6.
7 Bell 2002, 115.
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2.5.10  Victimisation (article 11)

The choice of measures to combat victimisation is left to the discretion of Mem-
ber States which, nonetheless, may not refrain from adopting them. There is
nothing in the Directive that suggests that only victims of discrimination should
be protected from retaliatory measures whilst witnesses or other people collabo-
rating in the case should be excluded. Moreover, nothing suggests that only retal-
iatory dismissal should be covered by the provision on protection from
victimisation.

2.6 REFORM OF EXISTING DISCRIMINATORY LAWS AND PROVISIONS

The core of the provisions laid down in the Directive is aimed at regulating
certain aspects of the conduct of employers and of other people (boss/manager,
co-workers, etc.). However, an important part of the fight against discrimination
also consists in the amendment or abolition of legal distinctions that have be-
come unlawful following the Directive; this effort is principally expected from
the legislature and other regulatory bodies. In fact, article 16 (titled ‘Compli-
ance’) requires Member States to ensure that:

‘(a) any laws, regulations and administrative provisions contrary to the principle
of equal treatment are abolished;

(b) any provisions contrary to the principle of equal treatment which are included
in contracts or collective agreements, internal rules in contracts or collective
agreements, internal rules of undertakings or rules governing the independent
occupations and professions and workers” and employers’ organisations are, or
may be, declared null and void or are amended’.

At least two clarifications must be made with respect to this provision. They
concern the definition of equal treatment, and its material scope.

The first part of this provision, under letter (a), refers to the need of abolish-
ing laws and other measures ‘contrary to the principle of equal treatment’. Taken
alone, this sentence could have very far-reaching consequences. In order to clarify
the exact meaning of this wording, it is necessary to recall what article 2 of the
Directive states about the principle of equal treatment. In light of article 2, equal
treatment means the absence of direct and indirect discrimination on any of the
grounds referred to in article 1. Therefore, the provision of article 16 only re-
quires the abolition of those laws and measures that still discriminate on those
grounds protected by the Directive, not on other grounds.

Secondly, an interpretation of article 16 consonant with the purpose of the
Directive outlined in article 1 would advise to limit the force of article 16 only to
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those discriminatory laws and other measures that concern employment or oc-
cupation, although this is not said explicitly. This interpretation, therefore, would
leave unaffected those measures that might still discriminate on grounds of sexual
orientation in the field of criminal law or family law, though it could be argued
that, should these measures be deemed to be indirectly discriminatory in light of
article 2 of the Directive (subject to all the exceptions and justifications of ar-
ticles 2 to 8), they would fall within the provision of article 16.

Finally, there are discriminatory measures that, although technically covered
by the provision of article 16, would be saved by article 2(5) of the Directive; this
would oniy happen when necessary for the attainment of predominant public
interests.”**

2.6.1 Abolition of discriminatory laws and administrative provisions

(article 16(a))

The Directive requires Member States to abolish any laws, regulations, and ad-
ministrative provisions that still discriminate on grounds of sexual orientation
(in the field of employment). This is likely to involve barriers still posed to the
access of gays and lesbians to the armed forces (which obviously account for an
area of public employment). These barriers could take the form of primary legis-
lation, regulations, circulars, guidelines, etc. In light of article 16 of the Direc-
tive, all provisions must be amended or abolished with a view to ensure proper
compliance with the principle of equal treatment.

Those rules might also be observed from a different angle: specifically, as acts
which embody the will of the public administration considered as (any other)
employer. Therefore, it is obvious that they would be considered unlawful (as the
acts of any other employer) also in light of the provisions of articles 2 and 3 of the
Directive.

2.6.2  Measures to ensure amendment or nullity of other discriminatory

provisions (article 16(b))

A considerable part of the rules governing industrial relations is likely to find its
source in collective agreements. Although, as seen above,”*’ implementation only
through collective agreements might not be sufficient, article 16 aims to ensure
that also such agreements are brought in line with the Directive. The same recti-
fication must occur for individual contracts and other sources of rules regarding
employment and occupation.

28 See 2.4.2 above.
24 See 2.2.1 above.
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How this will be done is a matter that seems to be left to the discretion of
Members States. The Directive, in fact, hints to three different options:

e discriminatory provisions are declared null and void;
e discriminatory provisions may be declared null and void;
e discriminatory provisions are amended.

The expression ‘are or may be declared’ seems open to at least two interpreta-
tions. In a first sense it could be taken as a rule on remedies: nullity would, thus,
be one option (‘provisions [...] are [...] declared null an void’), regardless of
whether it is automatic or judicially declared; and voidability would be another
option (‘may be declared’, although in this case the provision is usually not ‘de-
clared’ but ‘made’ void). In a second sense, the same expression may be taken to
indicate the organs from which the only one remedy foreseen (nullity) is sup-
posed to descend. Nullity may be a direct and automatic consequence of some
normative statement coming from the legislature (‘are declared void’), or a con-
sequence of a judicial decision (‘may be declared void’).

If the first option is preferred, there is room for some creativity by Member
States. However, the second option seems a more reasonable one. This interpre-
tation would take into account the possibility that in some States nullity of a
contractual clause must always be declared by a court (whereas in others it may
be considered automatic), so making sure that when no automatic nullity exists
there is a clear legal basis for courts to find the discriminatory provision null and
void.

In conclusion, the expression ‘are or may be’ only refers to the different sources
from which nullity may stem, and not to different remedies other than nullity.

The ‘provisions’ mentioned in article 16(b) are not only contractual, but also
unilateral ones, such as internal rules of undertakings; other examples of unilat-
eral acts are rules governing independent professions or governing workers’ and
employers’ organisations. In this case, albeit in some countries those rules could
be seen as clauses of standard take-it-or-leave-it contracts, in others they could be
seen as administrative acts of public bodies. Differences in approaches have sug-
gested that sometimes statutory, and sometimes judicial intervention, may be
preferable.

Moreover, in some countries an action for nullity is not subject to time limi-
tations, whilst an action for voidability may not be brought after a certain period
of time has elapsed. Nullity (or amendment) seems to be, thus, the remedy cho-
sen by article 16 for ensuring compliance.
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2.7 CONCLUDING REMARKS

The general legal situation of the European Communities concerning the pro-
tection of fundamental rights has been evolving for over thirty years. Rights of
gay, lesbian and bisexual people have only recently been embraced as part of
binding measures — such as article 13 EC and the Directive — to fight discrimina-
tion.

The prohibition of discrimination required by the Directive encompasses a
number of different areas; some of them are general, while others have specific
repercussions and ramifications on sexual orientation. Among the first ones there
are questions concerning the proper instruments to implement the Directive,
the concepts of direct and indirect discrimination, harassment, personal and
material scope, etc. Among the second ones there are aspects concerning the
concept of sexual orientation and the many subtle intricacies and nuances con-
cerning actual or assumed preference or behaviour. Other issues meaningful for
gay, lesbian and bisexual life, susceptible of causing discriminatory reactions in
the field of employment, concern coming out, partnerships, events and activity
of organisations, answers to questions concerning sexual orientation, previous
criminal record for offences without heterosexual equivalent, and burden of proof
of sexual orientation, etc.

This chapter has attempted to analyse the concepts and instruments of which
the Directive makes use, from the point of view of the protection of gay, lesbian
and bisexual workers or prospective workers. Whilst the prohibition of sexual
orientation discrimination is today a reality, there are aspects of the Directive
that — by attempting to strike the right balance among different interests — call
for closer attention as far as their concrete application is concerned, especially in
the areas of partner benefits and loyalty to the religious ethos of some employers.



