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Abstract

A key strategic measure of the international community needed over the next decade is the
enhancement of the international rule of law in order to reinforce multilateralism and enhance
global governance capabilities. A project to significantly upgrade the existing international legal
architecture should be launched upon the occasion of the UN’s 75th anniversary, making good on
core UN Charter and related international commitments. In this paper, we propose an ambitious,
yet realizable “International Rule of Law Package” of reforms meant to substantially enhance
the integrity of the international governance system. Key international justice institutions—the
International Court of Justice, the International Criminal Court, and the UN’s Human Rights
architecture—should be strengthened in terms of both their jurisdiction and effectiveness. In
addition, the UN75 anniversary represents an opportunity to pave the way for new bodies to fill
existing institutional gaps. Hence, we support the creation of an international anti-corruption
court as well as an international judicial training institute to ensure the requisite capacity, skills,
and knowledge across international courts. The international community, on this historic occa-
sion, should begin focused discussion on such an international rule of law reform package with
the goal of modernizing and making more robust and legitimate the core international governance
architecture, fit for the range of global challenges it now confronts.

A Priority Theme for UN75: Making
Good on the International Community’s
Commitment to the Rule of Law

“[The cardinal feature of the Dumbarton Oaks Proposals is peaceful settlement of disputes...
The maintenance of law and order among nations must not be pursued with less vigilance
than the maintenance of law and order within nations if peace is to be assured.”

—Green H. Hackworth (1945), longest-serving Legal Adviser to the US Department of State, key
architect of post-WWII order and the Statute of the International Court of Justice, first U.S. Judge
on the International Court of Justice'

“Countries, big or small, strong or weak, rich or poor, are all equal members of the interna-
tional community. As such, they ave entitled to participate in decision-making, enjoy rights
and fulfill obligations on an equal basis. ... We should adhere to multilateralism to uphold the
authority and efficacy of multilateral institutions. We should honor promises and abide by
rules. One should not select or bend rules as he sees fit.”

—Xi Jinping (2017), President of the People’s Republic of China, keynote speech at the World
Economic Forum in Davos, Switzerland?

The affirmation of the value of a rules-based international order, including by the world’s most
powerful countries, has been reiterated more recently by International Heads of State and Foreign
Ministers through the Alliance for Multilateralism? and otherwise.# As the international com-
munity confronts a range of intensifying global challenges, this urgent call to deepen a shared
commitment to multilateralism and international rules-based cooperation has been echoed by
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numerous well-known former statesmen and women.*> The co-facilitators of the intergovernmental
declaration of the United Nations (UN) General Assembly upon the 75™ anniversary of the UN,
indeed, noted the need “to strengthen multilateralism and reinvigorate the functioning of global
governance™ as well as to “strengthen governance and collective action across borders in light of
ongoing and new challenges (e.g. through pacific settlement of disputes; ... upholding international
law and human rights; strengthening international institutions and regional arrangements).”

Within this call, strengthening the international rule of law should form a cornerstone of dis-
cussions launched on the occasion of the 75th anniversary of the United Nations. Like-minded
states and their supporters should place an “International Rule of Law Package” at the center of
the international community’s agenda as a main plank for bolstering multilateralism and reinvig-
orating the functioning of global governance. We argue that a better functioning international
justice system is a key to an inclusive, responsive, and effective world body, fit for the challenges
and the opportunities of the 21st century. A more predictable, rules-based international order
would unlock new potentials for further global economic and social development, more mean-
ingful protection of human rights, protection of the environment, and greatly enhanced peaceful
settlement of disputes, among a myriad of other crucial goals.® Most elements of this proposed
package can be realized in the years following 2020 without having to overcome challenging legal
or political hurdles, such as amending the UN Charter.

With the adoption of the UN Charter in 1945, a compelling new international legal regime was
established for the world community, underpinned by a clear commitment to the conduct of in-
ternational affairs in conformity with international law and to the obligatory peaceful settlement
of international disputes. There is today an overwhelming commitment to the rules-based order
established in 1945; United Nations membership has grown from 51 Members to 193 Members
today, embracing virtually all nations and peoples of the world.

Essentially all nations of the world have already committed to the principle of the rule of law at
the national and international levels through numerous statements and instruments elaborated
under the auspices of the UN, as well as under the UN Charter itself. Strengthening the inter-
national rule of law through a sensible reform package would, indeed, make good on Goal 16 of
the 2030 Sustainable Development Agenda, the 2005 World Summit Outcome document,® other
recent high-level UN statements and reports, as well as the explicit vision of the Charter on the
progressive development of international law. It is now time to take the next practical steps to
further this shared commitment, in the service of mutual, global well-being.

Developments and Challenges

International commentators and contemporary leaders have observed ongoing geostrategic ten-
sions as well as shifting global power relationships, breeding uncertainty and potential instability
in the global system. One think tank has noted of the current international landscape:

Beyond tensions between dyads of rivals or within specific geographic zones, there
is a bigger picture of shifting geopolitical and geostrategic relationships and power
dynamics. Neither the bipolar global model of the cold war era nor the unipolar model
following its end is useful for explaining what is happening now. While it is clear that
change is under way; it is not clear what the outcome will be.™

Given such uncertainty, the time is opportune to reaffirm key international norms, the rules-based
international order, and to take the next positive steps to strengthen this order."” The current
rules-based order is exposed to severe pressures. According to the French and German Foreign
Ministers, the “multilateral order is experiencing its perhaps gravest crisis since its emergence
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after the Second World War.”* According to their outlook, “it can no longer be taken for granted
that an international rules-based system is seen by all as the best guarantor of our security and
prosperity.”? The fate of the Appellate Body, the highest dispute settlement organ of the World
Trade Organization (WTO), is a cautionary tale in this regard. It was rendered dysfunctional in
December 2019 by the persistent refusal of the U.S. government to appoint new members. At the
same time, the International Criminal Court (ICC) continues to face harsh criticisms from the
United States and some non-Western countries—though a mass exodus from the Rome Statute,
spearheaded by the African Union (AU), has not occurred.

The rules-based framework that the UN Charter set out seventy-five years ago is clear. The
Charter’s preamble notes that it seeks “to establish conditions under which justice and respect for
the obligations arising from treaties and other sources of international law can be maintained.” The
core purposes and principles of the United Nations are: “To maintain international peace and se-
curity, and to that end: [...] to bring about by peaceful means, and in conformity with the principles
of justice and international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace” (Article 1, paragraph 1); and, that “All Members shall
settle their international disputes by peaceful means in such a manner that international peace
and security, and justice, are not endangered” (Article 2, paragraph 3).

In the seventy-five-year history of the United Nations, there have undoubtedly been many signifi-
cant accomplishments stimulated by the framework of the Charter related to the rule of law and to
the progressive development of international law. The UN International Law Commission’s work
spans a plethora of topics important to the international community, and numerous multilateral
treaties have been adopted under the auspices of the UN and related bodies. The international
community has also adopted a range of progressively evolving governance regimes where stronger
and more effective dispute settlement along with monitoring and enforcement mechanisms have
been incorporated. Examples include the UN Convention on the Law of the Sea (UNCLOS), the
World Trade Organization (WTO), or the Organization for the Prohibition of Chemical Weapons
(OPCW), among others. The International Criminal Court (ICC) and various ad hoc or hybrid
international criminal tribunals, whether established by the UN Security Council, by treaty, or
otherwise, have shown the international community’s capacity for innovation in the international
justice sector, as well as vision and persistence in complex circumstances. The International Court
of Justice (ICJ), like the Permanent Court of Arbitration (PCA), has seen steady and increasing
caseloads for the resolution of important international disputes, with states from every region of
the world seeking recourse at these and other international dispute resolution venues. There is
widespread acceptance of international dispute settlement by a critical mass of nations, and all of
the core international legal institutions should keep pace with these developments.

However, while there have been significant developments in international law and international
dispute resolution, such developments have been haphazard and uneven. For example, while
scholars note the valuable and prolific norm-setting efforts of the international community since
1945, they also point to a lack of serious and systematic attention to implementation and enforce-
ment across the international legal system. For example, it is argued that the “lack of adequate
implementation of international human rights agreements is one of biggest scandals of our time.”*
As avision of a renewed global governance system, the international community should lift stan-
dards in relation to the rule of law and to existing international legal commitments in order to be
considered as credible and legitimate, with the rule of law at the center of community practice.

Itis a basic principle of rule of law systems that there should be no double standards in the applica-
tion of laws—international law should be applicable to all and the binding nature of international
obligations should find much greater expression in practice. The concept of global “hegemons”
does not have a place in a contemporary international system; such a notion is anachronistic and
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inappropriate in a modern international order. The current multipolar uncertainty should be an
invitation to establish a yet more ordered collective life, as well as to affirm and redouble a com-
mitment to the core principles of the Charter.

Innovation Proposals

Despite the progress made in the last seventy-five years, core international legal institutions,
legal architectures, and approaches to the international rule of law are, in general, out of date
and often not up to the global challenges that the international community is now confronting.
Therefore, we argue that a modernizing “International Rule of Law Package” should be prioritized
on the post-UN75 agenda, with 2020 taken as a starting point—or “launch pad”—to establish a
mechanism, such as a High Level Panel, by which to consult and work on this topic with a wide
range of experts possessing of both vision and practicality. The goal should be to design the next
generation of international legal institutions, re-doubling and confirming the international com-
munity’s commitment to the rules-based international order. Below we suggest specific reforms
for some of the world’s central justice institutions. Moreover, we support the creation of two new
organs—an International Anti-Corruption Court and an International Judicial Training Institute.

Strengthening the International Court of Justice

Despite a diverse and varied caseload of significant legal matters brought before the International
Court of Justice (ICJ) throughout its over seven decades of operation—many involving complex
and sensitive matters of international, regional, and national concern—basic ICJ reform has to
date been largely overlooked. This is, among other reasons, because the ICJ Statute is annexed
to the UN Charter. There exist a range of sensible, practical reform suggestions to draw from,
proposed by international judges, former heads of state, academics, bar association or professional
study groups, and others, which include, for example: expanding powers for various actors to re-
quest advisory opinions; procedural reforms to modernize the court; mechanisms for meaningful
enforcement supervision of decisions of the court; the possibility of expanding standing at the
court and the submission of amicus briefs to include actors beyond states; enhancing judicial
independence and appointment procedures; and, generally increasing funding and technical
support for the court.s

As of the writing of this brief, seventy-four states have made a declaration to accept the com-
pulsory jurisdiction of the ICJ, which includes only one permanent member of the UN Security
Council (see Figure 1). The international community should now take the next step in the court’s
evolution. The ICJ should be reformed, and over time become a mandatory universal court, such
that all UN members are subject to its compulsory jurisdiction, as argued by various states at
original Charter negotiations.

Such enhancements of the ICJ should also be put in the context of longer-term reforms to fun-
damentally strengthen Chapter VI of the UN Charter on the “Pacific Settlement of Disputes” as
an essential mechanism for international stability and a too often overlooked “cardinal feature”
of the Charter.”

Strengthening the International Criminal Court

The ICC remains a beleaguered institution. The Philippines and Burundi have withdrawn from
the Rome Statute. Universality remains an ambition as Asian countries remain underrepresented
at the ICC (China, India, Indonesia, Pakistan, Nepal, Vietnam, and Myanmar, among others, are
not parties to the Rome Statute). Renewed U.S. opposition to the ICC continues to threaten the



STRENGTHENING THE RULES-BASED GLOBAL ORDER: THE CASE FOR AN INTERNATIONAL RULE OF LAW PACKAGE

FIGURE 1: Map highlighting countries that accept the ICJ’s
compulsory jurisdiction under the “Optional Clause”

[l Deciorafions Recogizing the
Jurischiction of the IC) o5
Compulsory

SOURCE: Jacob Mukand and Joris Larik, using https://mapchart.net/and data from the website of the International Court
of Justice. “Declarations recognizing the jurisdiction of the Court as compulsory.” Last accessed: July 31, 2020, https://
www.icj-cij.org/en/declarations.

Court’s operation, including its independence.” Enforcement of the ICC’s arrest warrants and
judgments remains difficult under these challenging circumstances.

At the same time, the ICC continues to discharge its mandate. At the time of writing, it is con-
ducting twenty-two ongoing and preliminary investigations on four continents, with twelve cases
at pre-trial and seven ongoing cases (of which two are on appeal).”® Moreover, contentious issues
such as head of state immunity have been clarified by the court™ —after which opposition by AU
countries faded—and the Assembly of States Parties (ASP) agreed on a reform to prosecute star-
vation in non-international armed conflicts as a war crime*® and will soon elect a new prosecutor.

In order to strengthen the ICC’s reach and effectiveness, we propose a set of three reforms. Firstly,
a comprehensive study should be undertaken to gain a better understanding of the reluctance of
states around the world (not just the Ps) to join the Rome Statute, so that their concerns can be
taken into account and any barriers addressed in efforts to expand the ICC’s jurisdiction.

Secondly, the ASP should adopt a protocol—or, alternatively, a code of conduct—that outlines fac-
tors that could guide the UN Security Council when it deliberates on the referral of a situation to
the ICC. The Accountability, Coherence and Transparency (ACT) and French-Mexican initiatives
for a (voluntary) code of conduct on the use of veto powers at the Security Council, each of which
is supported by more than a hundred countries, can serve as a template.

Thirdly, the enforcement of ICC arrest warrants and judgments should be strengthened at differ-
ent levels. Cooperation through regional organizations to execute ICC arrest warrants should be
reinforced, drawing on instruments such as the European Arrest Warrant. In addition, in analogy
with “nuclear weapons free zones” that already exist in various parts of the world, regional or-
ganizations and forums could declare “impunity free zones” and commit to jointly give effect to
ICC arrest warrants. At the international level, building on the abovementioned protocol or code
of conduct, the UN Security Council should convene a specialized committee to better support
ICC action against perpetrators, including on how to support states and regional organizations
in enforcing ICC arrest warrants.
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Upgrading the International Human Rights Architecture

Upon the occasion of the UN’s 75th Anniversary, the international community should, in the words
of the preamble of the UN Charter, “re-affirming faith in fundamental human rights, in the dig-
nity and worth of the human person, in the equal rights of men and women,” put centrally on its
agenda a substantial reform and enhancement of its current human rights architecture. Laudable
reform efforts have taken place in the past, catalyzed, for example, by the 1993 Vienna Conference,
in 2006 with the reform of the Human Rights Commission to the Human Rights Council and
the UN Secretary-General’s Human Rights Up Front initiative launched in 2013. However, such
initiatives have fallen short of keeping pace with modern standards of governance legitimacy and
expectations of citizens around the world. At the same time, we are witnessing rapid backsliding
in the protection of human rights in many countries.

Arenovated system should be designed by leading international human rights experts, and should
ensure reliable standards of impartiality, independence, transparency, and the highest levels of
expertise employed throughout a next generation of 21st Century UN human rights institutions.

As with the ICJ, a wide range of analyses and substantive critiques exist of the current human
rights architecture, as well as sensible and forward-looking proposals for systemic reform.” It is
clear that funding for human rights institutions and programs must be substantially increased,*
as well as further rationalization and consolidation of the current treaty body entities and systems
of state reporting and evaluation, with an effort to systematically connect all UN entities involved
in human rights promotion and protection.?® The Human Rights Council should be reformed
yet further, to ensure that its composition, membership, and activities are reliably impartial,
representative of the world’s peoples, and not susceptible to claims of bias and politicization.*
An expert group—held at arm’s length—should be convened by like-minded states who wish to
champion human rights, to study and recommend ambitious, next generation reform proposals of
the Council and the entire UN human rights architecture (e.g., such as those proposed by Surya
P. Subedi, OBE, QC).%

Furthermore, proposals such as that for an international human rights court made in 2011,
supported by the Swiss government, the former High Commission for Human Rights Mary
Robinson, and many other prominent persons, should be given new impetus and moved
forward as a longer term goal.*® Preparations for the establishment of such a court should
be undertaken, charting an implementation/activation path with incremental steps, which
might include strengthening regional systems, systematic preparatory capacity building and
technical assistance, and wide-ranging consultation on optimal design. As with other areas
of international law, the time is now ripe for states to make good on their human rights
commitments, keeping pace with the aspirations and legitimate expectations of populations
around the world.

Establishing an International Judicial Training Institute

Oscar Schachter famously posited in 1977 that there would be an “invisible college of inter-
national lawyers” dispersed throughout the world.” However, too often both practicing law-
yers and legal academics remain focused on national perspectives, interests, and narratives,
depriving international law of a truly “international” character.?® There is a current need for
a skilled and well-trained international judiciary, which will increase even more with strength-
ened international judicial bodies and mechanisms. Better training, creating shared bodies
of knowledge, and professional ethics are essential to lending legitimacy to and confidence
in the genuine impartiality and detachment from national political concerns of international
justice institutions.
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Therefore, we propose the establishment of a modern and well-resourced International Judicial
Training Institute, dedicated to the formation of judges who are to sit at key international courts
(including the ICJ, the ICC and ad hoc criminal tribunals in particular, but also, for example,
offering training modules or programs relevant to the International Tribunal for the Law of
the Sea, WTO dispute resolution, international arbitration venues where states are parties to
litigation, regional courts and dispute resolution bodies, etc.). Such an institute would ensure
that judges (as well as their clerks) sitting across international courts are subject to the neces-
sary formation, including with respect to judicial ethics, independence, core legal principles of
the international system, and specialized knowledge in various branches of international law,
as well as developed skills of case management suited to large, complex, and multi-cultural
international cases.

Such a training institute, moreover, could serve as a convening space for regular dialogues between
judges from different international courts and representatives and officials from other relevant
bodies such as the UN Security Council and the Human Rights Council. Such meetings could also
serve to improve cooperation between New York and Geneva-based institutions.

International Anti-corruption Court

Good governance around the world is fundamentally compromised by the widespread prevalence
of corruption.” Corruption, including acts such as bribery of public officials, embezzlement of
funds, or abuse of functions among governing elites in many countries has been linked to human
rights violations, international security threats, and the undercutting of the accomplishment
of even basic societal goals. A staggering sum of money is lost globally each year to corruption,
with some estimates running at U.S. $1 trillion annually.>* As one former High Commissioner for
Human Rights has expressed: “Corruption kills . . . The money stolen through corruption every
year is enough to feed the world’s hungry 8o times over . .. Corruption denies them their right to
food, and, in some cases, their right to life.”’

The international community should, as soon as possible, take forward proposals for the estab-
lishment of an international anti-corruption court, to implement the number of legal instruments
that are already adopted and ratified by a wide range of nations, but that have not been effectively
implemented to achieve their crucial aims.?* The setting up of an such a court should be considered
a necessary step to curb what can now be understood as a pervasive global epidemic, affecting
developing and developed countries alike.

A prominent proposal to be taken up is for a new, standalone International Anti-Corruption Court
(IACC) that would, in broad brush, follow the model of the ICC, as advocated for by U.S. Senior
Judge Mark Wolf and colleagues supporting the Integrity Initiatives International (III). Like the
Rome Statute of the ICC, such a court could be created by way of a stand-alone treaty open for
ratification by States. Within the U.S. national system, Judge Wolf notes that federal jurisdiction
is commonly used to address corruption at the state level. The federal system allows the deploy-
ment of specialized expertise and substantial resources along with the independence to root out
entrenched corruption at the local level. By analogy, to ensure effective prosecutions of corrupt
national officials in countries around the world, a higher level of surveillance, investigation, and
enforcement is required on the international plane.3

The TACC model proposed by III would follow the complementarity principle of the ICC, inves-
tigating and prosecuting only when national courts are unwilling or unable to fulfill their duties.
The court would prioritize the most serious cases, targeting “grand corruption”; that is, the abuse
of public office for private gain by a country’s leaders. Such a focus breaks national patterns of
systematic corruption and impunity as the highest tier leaders control the law enforcement and
justice system, thereby blocking meaningful national efforts to fight corruption.
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Conclusion

The 1945 UN Charter itself (in Article 109, paragraph 3) envisioned a comprehensive revision and
assessment of its provisions within ten years of its adoption. UN75 is an inflection point to reflect
on how such an assessment could now be carefully prepared and undertaken, with a particular
focus on the key “system characteristic” of the international rule of law and on a re-affirmation
of the rules-based international order.

Returning to and strengthening the international community’s core architecture is overdue and
presents a compelling opportunity within today’s “multipolar” dynamics. Indeed, the global
community now has an opportunity to set a course for positive change away from an unstable,
power-based approach to international relations—the dynamics of which are not fit for the modern
world nor for the set of highly difficult problems on the international agenda. The revised draft
text of the UN75 commemorative declaration unambiguously affirms that the “purposes and
principles of the Charter of the United Nations and international law remain timeless, universal
and an indispensable foundation for a more peaceful, prosperous and just world.” Therefore, the
international community commits to “strengthening transparent and accountable governance
and independent judicial institutions.”®

The “International Rule of Law Package” we propose in this paper contains specific, ambitious,
but realizable steps to make real progress in reaching this goal.?” It responds to recent concerns
voiced in international fora at the highest levels of leadership and addresses the fragility of our
current rules-based international order.

Within the frame of Agenda 2030 and Sustainable Development Goal 16— to “Promote peaceful
and inclusive societies for sustainable development, provide access to justice for all and build ef-
fective, accountable and inclusive institutions at all levels”—the international community itself
should be the preeminent leader in implementing this Goal in its legal institutions. In the recent
UN Secretariat UN75 public consultation (Preliminary Assessment), among the top areas of con-
cern for a shared future that global populations “want to create” are: environmental protection,
protection of human rights, and less conflict?®*—all areas susceptible to significant remediation
through better international rule of law regimes such as those described above. The current
management of climate and related global environmental risks is one compelling example of the
need for the substantially enhanced implementation of international law.3® More generally, the
international community should systematically cultivate a habit of establishing sound enforcement
regimes for all agreed international obligations.

UN75 should be a moment of critical self-reflection and stock-taking for the international commu-
nity, and the starting point for the pursuit of ambitious new plans in harmony with the values upon
which the Charter and the United Nations were founded. Given the gravity of the global challenges
now confronted, decision-makers should be ambitious in contemplating re-commitment to core
UN Charter principles. And indeed, international law is currently at a point of maturity where the
next productive steps of improvement can be made. There have been substantial achievements
in the development of the rules-based international system in the last seven decades, but there is
undoubtedly much more work to be done. Fortunately, the international community, and essen-
tially every nation of the world, has already committed to the vision of a rules-based global order.
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