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Abstract

This edited Working Paper addresses three fundaingoestions concerning EU External Action
after the Lisbon Treaty: the institutional positiand allegiance of the newly-established European
External Action Service, the future of the ‘lefttoDirectorate-General for Trade and the Common
Commercial Policy, and the protection of EU citigeabroad. These enquires are prompted by both an
institutional innovation — the launch of the EEA%s-well as by a number of substantive changes to
the legal framework of EU External Action. An anibits agenda has been inserted into the primary
law, around which the Union institutions and MemBéaites are to rally. It is in turn tha@ison d'étre

of the EEAS to foster the ensuing need for consisteas well as to provide impetus to the EU’s
external action. Structurally, it is in itself sui generisinstitution composed of officials from the
Commission, the Council and the Member States. f#igs®s a number of fundamental questions that
go well beyond those concerning which person isgoo be the new EU ambassador in Washington
or Beijing. Above all, can these substantive anstittional innovations live up to the grand
ambitions of the peculiar entity that is the EU?albld problems does it purport to solve, and what
are the new problems it is likely to create? Esaliytto which extent does bundling the external
objectives in the Treaties as well as pooling toegethe institutional resources in Brussels and the
delegations actually render the EU an ‘ever-cloaetor in the world?

Keywords

Lisbon Treaty — EU external action — European EékAction Service (EEAS) — Common
Commercial Policy
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Introduction: Ever-Closer in Brussels — Ever-Closerin the World?

‘We can now move forward to build a modern, effectind distinctly European service for the
21st century. The reason is simple: Europe needshape up to defend better our interests and
values in a world of growing complexity and fundamaépower shifts®

With those words, the High Representative for Fpreand Security Policy Catherine Ashton
welcomed the Council's decision to establish theoRean External Action Service (EEAS) on 26
July 2010’ At that point, the Lisbon Treaty envisaging thistitutional innovation had already been
in force for more than half a year. The institubneform coincides with a number of substantive
changes to the legal framework of EU external actiooth of which have as their overarching
rationale the achievement of an ‘ever-closer Unimnthe world. The necessity to strengthen the
external identity of the Union in its relations itthird countries was among the principal
considerations that underpinned the latest amendofi¢he founding Treaties.

Consequently, an ambitious agenda has been indattethe primary law, calling on the EU in its
relations with the world to ‘promote its values aimderests’, ‘contribute to the protection of its
citizens’ and to ‘contribute to peace, securitg fustainable development of the Earth, solidauriky
mutual respect among peoples, free and fair trexdelication of poverty and the protection of human
rights, in particular the rights of the childs well as to the strict observance and the dewedap of
international law, including respect for the prples of the United Nations Charter’ (Art. 3(5) TEU)
These principles are not to be pursued in isolatioihin a consistent manner and are to be ‘guied
the principles which have inspired [the EU’s] oweation’ (Art. 21 TEU). As becomes evident from
the quote above, it is the ambition of the EEASosier both consistency in the EU’s external action
and to provide impetus in order to effectively pugardhese goals. Looking at its structure, one ean s
that it is in itself asui generignstitution: Headed by the High Representativep ighat the same time
Vice-President of the Commission and ChairpersothefExternal Relations Council, and composed
of officials from the Commission, Council and theMber States. This overhaul of both the substance
and institutional framework of EU external actiamises some fundamental questions that go well
beyond those concerning which person is going ttheenew EU ambassador in Washington, Beijing
or Moscow. Above all, can this institutional inntiea live up to the ambitions of theui generis
entity that is the EU? What old problems does ipptt to solve, and what are the big new question
marks that it raises? In essence, to which extees dhundling the external objectives in the Treaty
well as pooling together the institutional resosroe Brussels and the delegations render the EU
actually an ever-closer power in the world?

In order to address these questionsWaeking Group on EU External Relations Latthe European
University Institute (Relex Working Group) hostedvwa-day workshop on 21 and 22 January 2011,
which brought together academics and practitiorsprscialized in various areas of EU external
relations. The present editdeUl Law Working Papercompiles and elaborates upon the ideas
presented at this event. While all contributionskka different aspects of the Lisbon reform with
regard to the external action of the Union, threaegal themes were identified around which to
structure the discussion, i.e. the institutionaifion and allegiance of thaui generisEEAS Part 1),

the future of the ‘left out’ Common Commercial Rgli(CCP) and its institutional protagonist, the
Commission’s Directorate General for Trade (DG EjaPart 11 ), and the protection of EU citizens
abroad as a task for the Member States and the/fewhded EEASPRart Il ).

1 High Representative Catherine Ashton, quoted irun€d of the European UniorGouncil establishes the European

External  Action Service press release, Brussels, 26 July 2010, 12589/10RESBE 218,
www.consilium.europa.eu/uedocs/cms_data/docs/paestN/genaff/115960.pdf.

2 Council Decision 2010/427/EU of 26 July 2010 elishing the organisation and functioning of the &pean External
Action Service [2010] Ol 201/30.
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The theme ofart |, the institutional position and allegiance of tBEAS, is of general importance
for the entire Working Paper and touches upon niangiamental questions of EU external relations.
The link between law and policy, as well as Treaform in terms of substance and institutions
becomes immediately visible @teven Blockmangontribution. He assesses the future role of the
EEAS in shaping the Union’s decisions in its exa¢action. Departing from the political motivations
to launch the EEAS and its legally enshrined mamdhe delves into the service’s potential in
strategic planning and programming. Essentiallg, ¢ontribution deals with the question to which
extent the EEAS can contribute to the oft-evokezh&rence’ in EU external relations, a goal that is
emphasized repeatedly in the reformed primary lawe issue of coherence and the EEAS
contribution thereto is explored further in the gaeby Bart Van Voorenin terms of the so-called
‘security-development nexus’. In light of the fabit the Lisbon reform formally ended the pillar-
structure of the EU, which caused a tense relatipnizetween the Community’s development policy
and the intergovernmental Common Foreign and Sgcilicy (CFSP) often resulting in legal
disputes before the ECJ, Van Vooren addresses ukstign to which extent the institutionally
amalgamated EEAS can ease this tension and avimickflitigation. An equally crucial concept, the
duty of sincere cooperation (Art. 4(3) TEU), isalissed b¥ristin Reuterin the context of the EEAS
as an institutional innovation. The duty has plagadmportant role in the EU external relations and
has been the subject of numerous seminal ECJ desisAgainst this background, she tackles the
question of how the creation of the EEAS and theckeion of inter-institutional agreements can
result in reinforced procedural obligations betwdenUnion institutions and the Member States when
acting on the international scene.

While it is true that the EEAS bundles differenstitutional capacities that used to be separate, th
contributions inPart 1l address the ‘odd one out’ in this reshuffle, D& Trade, which remains
entirely outside of the EEAS. This is a likely soairof tension, as in terms of substance, the post-
Lisbon primary law now specifically states that tbemmon commercial policy shall be conducted in
the context of the principles and objectives of thdon’s external action’ (Art. 207(1) TEUY.aleria
Bonavitaargues that in the context of the EU’s overaktgigy on dispute resolution in the WTO, the
pursuit of the now combined Union objectives, adlves the safeguarding of its reinforced
fundamental rights commitments, represent significdnallenges for the Union institutions. For her,
this both recalibrates and narrows the politicatitntions’ scope of action, and requires a retimigk

of the pre-Lisbon ‘strategy’ in commercial disput€ke fact that the Union pursues its trade goals n
only within the multilateral WTO, but is — in paell— also in the course of concluding a serieseat
free trade agreements (FTAs) around the worldndetlined in the contribution bBoris Rigod In
scrutinizing this policy shift away from multilatgdism, he sketches out a view of policy coherence
beyond normative substance, re-emphasizing alstJti@n’s economic goals and responsiveness to
its competitors. Moreover, he posits that coherdadeetter understood as a matter of ‘institutional
choice’ and decision-making procedures. From aetg@dctitioner’'s perspectivdpanna Miksashows
how in the area of market access the Lisbon refaffacts not only the institutional and policy
framework in Brussels, but importantly also on ¢lneund in the Union delegations (which host both
EEAS and DG Trade staff). She argues that by imetuthe European Parliament as well as important
stakeholders of the EU business community and set@hin third-countries in the decision-making
process, a ‘post-modern’ form of (trade) diplom&cgmerging.

In Part lll , the contributions delve into the question of hbe Lisbon reform tackles the challenge of
protecting EU citizens abroad. This is an objectivat was absent from the failed Constitutional
Treaty, but has been introduced for the first tioyethe Lisbon Treaty (Art. 3(5) TEU). While EU
citizenship is a powerful concept that has beedugally developed from the Maastricht Treatihin
the Union legal order, its external dimension mise number of important questions of both
international and EU law that have so far beenl&fiely unexploredPatrizia Vignifocuses in her
paper on these questions, in particular the pubternational law implications of the EU model of
consular and diplomatic protection of Union citigerShe scrutinizes to which extent public
international law, which still mainly relies on t#a as the primary entity to which individuals are
linked through nationality, allows a supranatioodanization such as the EU, and its Member States,
to exercise these traditional forms of State-liket@ction. InMadalina Moraru’s contribution, the



Introduction: Ever-Closer in Brussels — Ever-Closethe World?

diplomatic and consular protection of Union citigeis assessed through the lens of EU law. She
addresses the question of which rights can the rfUaitizens rely on under EU law when they find
themselves in distress abroad and points out thi@lgms concerning the effectiveness of these rights
Additionally, the role of the Union itself in theefd of consular and diplomatic protection of its
citizens abroad is assessed in light of the Ligieform. Lastly Joris Larik applies the objective of the
protection of EU citizens abroad to the specifisecaf the EU’s anti-piracy operatié¢T ALANT Aoff

the coast of Somalia. Beyond consular and diplanattection, he points out the international and
EU law constraints on the use of military force iagtathis particular type of non-state actor fasth
purpose. He argues that by focussing on univergalahitarian and economic considerations and not
on the protection of its own citizens, the Unioitsféo live up to the reformed primary law’s promis

of protection of theives europaearound the world.

The editors would like to thank Profesddarise Cremondaor her kind support in organizing and
financing the workshop, in the absence of whichs thaper would not have been possible.
Furthermore, we thank both Professelarise CremonandFrancesco Francionfor their support at
the editorial stage.

Joris Larik and Madalina Moraru
Coordinators of the EUI Working Group on EU ExtdrRelations Law 2010/11






Beyond Conferral:
The Role of the European External Action Service iDecision-Shaping

Steven Blockmans

Abstract

In a rapidly changing world, the success of theogean Union’s institutions in effectively addresgin
challenges and seizing opportunities is helpechbycbnstant revision of EU strategies, as welhas t
focused support of and provision of resources lkeyMember States to make a difference. Arguably,
when these elements are absent, EU external aitionders. The Union’s mixed performance in
external action over the past few years illustrdtes importance of the Lisbon Treaty, which was
intended to create the tools for the EU to developore coherent, effective and visible foreign @oli
One of the institutional innovations provided for the Treaty on European Union to meet those
ambitions is the creation of a European ExterndiohcService (EEAS), which is intended to support
the EU external action heroes. This contributioalglevith the question whether the new European
External Action Service is likely to enhance initestitutional coherence in the Union’s external
action. Specific attention is paid to the cooperatand coordination in strategic planning and
programming.

Keywords

Lisbon Treaty — European External Action Serviamherence — strategic planning and programming

‘The ambition to build a strong EU foreign policgceived a major boost with the launch of the
European External Action Service — the EEAS — enl#t of January this year. The service will
act as a single platform to project European valaed interests around the world. And it will act
as a one-stop shop for our partners.

The aim of all this is to forge a better, more cam policy, developing European answers to
complex global problems, working with our partner®und the world. It's something | know
countries have long asked for - and that we can deliver.”

1. Introduction

European leaders in Member State capitals and didaldquarters were caught completely by surprise
by the unfolding of history in Tunisia, Egypt anibya in early 2011. In its first-ever evaluation of
Europe’s performance in pursuing its interests praimoting its values in the world, the European
Council on Foreign Relations (ECFR) found that, l&f2010 was not a great year for European
foreign policy, the performance of EU instituticeassd Member States was ‘not uniformly medioére’.

Head of the Department of Research, TMC AssertingfiThe Hague; Special Visiting Professor, Unsitgrof Leuven;
Academic Coordinator of CLEER. The author wishes smkhMarja-Liisa Laatsit, researcher assistant atGhntre for
the Law of EU External Relations (CLEER) for her comiado earlier drafts of this essay.

Statement by High Representative Catherine AshtoBRwnope Day press release, Brussels, 7 May 2011, A 177/11,
www.consilium.europa.eu/uedocs/cms_data/docs/paes$tN/foraff/121895.pdf.

J Vaisse and H Kundnani (edEyropean Foreign Policy Scorecard 20({lndon: ECFR 2011). The assessment is of
the collective performance of all EU actors ratien the action of any particular institution ountry — either the High
Representative, the European Council, the Europeam@ssion, a group of states like the EU3 (Franan@ny and
the UK), or an individual Member State.
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Among the most united EU responses in 2010, theREG$unted stabilisation and state building in
Iraq, relations with the US on climate change,tiefes with the Eastern neighbourhood on trade and
energy, relations with China on Iran and prolifemat European policy in the World Trade
Organization, and relations with the US on terrarignformation sharing and data protection.
Unfortunately for the EU, the list of its most dilie issues in 2010 is both longer and more pertine
The list includes European policy on the rule @f End human rights in China, bilateral relationthwi
Turkey, relations with the US on NATO and NATO nefp relations with the US on global economic
and financial reform, European policy in the G2@ &8, and the diversification of gas supply routes
to Europé’ If anything, these lists show how plentiful anddeviapart the foreign policy issues are that
the EU has to deal with. To a certain extent, tlesdlenges and opportunities have been outlined in
the European Security Strategy of 2003, which veagewed in 2008.But in a rapidly changing
world, the success of the Union’s institutions iffeetively addressing challenges and seizing
opportunities is helped by the constant revisiokOfstrategies, as well as the focused suppomaf a
provision of resources by the Member States to naattéference. Arguably, when these elements are
absent, EU external action flounders.

The EU’s slow and timid response to the dramatines of the Arab Spring of 2011 as indeed the
Union’s mixed performance in external action moidely — illustrate the importance of the Lisbon
Treaty, which was intended to create tools forBEhkto develop a more coherent, effective and \ésibl
foreign policy® One of the institutional innovations provided forthe Lisbon Treaty to meet those
ambitions is the creation of a European ExternaiohcService (‘EEAS’). This contribution deals
with the question which role the new European EwtkeAction Service is likely to play in shaping the
EU’s decisions in the field of external action.drder to answer this question, the paper will exami
both theraison d'étre(section 2) and the mandate of the EEAS (sectjpimJarticular the potential
role of the EEAS in strategic policy-planning (sect4) and programming (section 5). In essencs, thi
paper seeks to answer the question whether the EEN&Iy to enhance coherence in EU external
action. This contribution will therefore not deaitlwthe other two overriding aims for the creatimfn
the EEAS — effectiveness and visibilfty.

Before embarking on the analysis, it is worth offgrone further conceptual clarification. Rather
confusingly, the Treaty on European Union speakhe®feed to enhancensistencyn EU external
action? Whereas legal scholarship is more or less unitedirawing a distinction between the

Vaisse and H Kundnani (ed§uropean Foreign Policy Scorecard 2Q0111-12.

European Security Strategy: A Secure EuropeBetter World, Brussels, 12 December 2003, as compltgrdeby the
High Representative’s Report on the Implementatiorthef European Security Strategy — Providing Segctirit a
Changing World, doc. 17104/08 (S407/08), 11 Deceni@®8, endorsed by the European Council, Presidency
Conclusions, doc. 17271/08 (CONCL 5), 12 December 20080.

Compare, e.g., Statement by EU High Represent@atberine Ashton and European Commissioner for Bataent
Stefan Fiile on the situation in Tunisia, PressasgeA 010/11, Brussels, 10 January 2011; ‘EEAS’cseoifficials
mission to Tunisia’, Press Release A 029/11, 26algn2011; and Statement by the EU High Represept&atherine
Ashton on Tunisia, Press Release A 034/11, Brus3@ldanuary 2011. See also T Garton Ash, ‘If thigoisng Arabs’
1989, Europe must be ready with a bold respori$e Guardian 2 February 2011: ‘What happens across the
Mediterranean matters more to the EU than the USt Yo far its voice has been inaudible’.
www.guardian.co.uk/commentisfree/2011/feb/02/egyping-arabs-1989-europe-bold

SeeEurope in the World — Some Practical ProposalsGoeater Coherence, Effectiveness and VisiBjli€OM(2006)
278 final; the pre-Lisbon Draft IGC Mandate, annexedthe Presidency Conclusions of 22-23 June 206d@; the
Annual Report from the Council to the European Pawdiat on the Main Aspects and Basic Choices of the GESFB).

7 Art. 27(3) TEU.

See,inter alia, E Drieskens and L Van Schaik (ed§he European External Action Service: Preparing $urcces,
Clingendael Paper No. 1, December 2010; M Emersah,&tpgrading the EU’s Role as Global Actor: Institut® Law
and the Restructuring of European Diplom#Byussels: CEPS 2011).

® See Arts. 18(4), 21(3) and 26(2) TEU.
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principles of coherence and consistetihe drafters of the Treaties seem to have misté#hkemne
principle for the other. In the functional approaohthe topics at hand, the notion of consistemcy i
primary law is understood here to mean the assarémat the different EU policies do not legally
contradict each other. Moreover, synergies are goungthe implementation of these policies. The
multi-layered concept of coherence is wider andtesl to the construction of a united whole. Foeeas
of distinction, the focus here will only be on thevel of synergy between norms, actors and
instruments, a synergy which the EU system (in ./A2143), 4(3) and 13(2) TEU) aspires to promote
through principles of cooperation and complemetytaFior the purpose of this essay, and in spite of
the Treaty language, the term coherence is hecetasgauge the potential impact of the EEAS on the
level of coordination and cooperation in the foratign of EU external relations policy.

2. Reculer Pour Mieux SauterLisbon Treaty Changes

In order to develop a more coherent, effective asible EU foreign policy, the Lisbon Treaty has
introduced changes at two levels. Firstly, the cfbjes of the Union’s external policies, from setyur
over development to trade and environment, wergeatkin Art. 21 TEU. Secondly, the institutional
architecture and procedural framework for EU exdeattion were fundamentally amended. All these
changes were introduced, however, without the damebus streamlining of the distribution of
competences or decision-making procedures in Eldreat relations: As has been observed, the
Lisbon Treaty has not ended the first/second piiahotomy of laté? The Common Foreign and
Security Policy (CFSP) and Common Security and DedePolicy (CSDP) remain located in the
Treaty on European Union, separate from the Uniotfigr external relations policies in the Treaty on
the Functioning of the EU (trade, development, evapon with third countries, humanitarian aid,
relations with international organisations). Arglyalit is therefore the institutional innovation igh
should spur the drive for more coherence, effentigs and visibility? In that context, one can point
to the institutionalisation of the European Coufitivhich has been tasked with the identification of
the strategic interests and objectives of the Uti@s well as the external representation of the tnio
at Presidential level in the area of the CESRIso, the European Parliament’s role in EU decisio
making in foreign affairs has been greatly enhanoemst notably with respect to the development of
the Common Commercial Policy.

10 Seeinter alia, C Tietje, ‘The Concept of Coherence in the TreatyEmropean Union and the Common Foreign and

Security Policy’ (1997) European Foreign Affairs Revie2d 1; P KoutrakosTrade, Foreign Policy and Defence in EU
Constitutional Law(Oxford: Hart Publishing 2001) 39-44; C HillionTous pour un, un pour tous?oherence in the
External Relations of the European Union’ in M Cremdad),Developments in EU External Relations Lé@xford:
Oxford University Press 2008) 10-36; M Cremona, ‘Gehee in European Union Foreign Relations Law' in P
Koutrakos (ed)European Foreign Policy: Legal and Political Persgiges(Cheltenham: Edward Elgar 2011) 55-92.

1 The most notable exception, however, is Art. ZE&U, which provides a primary law foundation fbetpower to make

international agreements, which had hitherto beseldped by the ECJ’s case law.

12 See, e.g., P CraiGhe Lisbon Treaty: Law, Politics and Treaty Refdxford: Oxford University Press 2010) 380-81.
In the same vein, also P Van Elsuwege, ‘EU Extefudion after the Collapse of the Pillar StructureSearch of a new
Balance between Delimitation and Consistency’ (2@0Fommon Market Law Revie287

13 This tendency has been most vocally criticizedkishore Mahbubani, in ‘Europe’s Error§)ME Magazine 8 March

2010: [...] Europe’s obsession with restructuring iitternal arrangements is akin to rearrangingdiagk chairs of a
sinking Titanic. The focus on internal challengasew the real threats are external is the firsthoée strategic errors
Europe is making.’

14 Art. 13(1) TEU.
5 Art. 22(1) TEU.
16 Art. 15(6) TEU.
17 Art. 207(2) TFEU.
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The most relevant institutional changes in the aus@reaty, however, relate to the position of the
High Representative of the Union for Foreign Affaimd Security Policy (HRY,who ‘conducts’ the
Union’s foreign, security and defence polictésontributes proposals to the development of those
policies, and — together with the Council — ensw@spliance by the Member States with their CFSP
obligations?® Primary authority for policy choice in these areastinues to reside with the European
Council and the Coundil. The Commission remains responsible for policyiatiitin, implementation
and external representation in the other domaiis_béxternal action.

To enhance coordination, the HR has been task&kéopart in the work of the European Coufril,
preside over the Foreign Affairs Courfiland hold the post of Vice-President of the Europea
Commission (VP¥* This new ‘triple-hatted’ persdf,is to take on the role of the big coordinator of
the EU external policy: the HR/VP is to assist f@euncil and the Commission in ensuring
consistency between the different areas of the tJsiexternal action and between these and the EU’s
other policie$® When properly carried out, the upgraded positibrtHB/VP ought to allow for a
stronger and more independent development and mapiation of the Union’s foreign, security and
defence policy, which — potentially — would providke EU with a more coherent and more
effective role on the international scefieTo assist the HR/VP in what seems like a mission
impossible, the EU Treaty foresees the creation lofand new diplomatic service of the EU, the idea
for which originated during the European Conventiothe Working Group on External Actigh.

The Lisbon Treaty provides for the creation of diomatic service in a short and rather open-ended
manner. Art. 27(3) TEU is the only Treaty basistfar establishment of the EEAS and stipulates

‘In fulfilling his mandate, the High Representatisteall be assisted by a European External Action
Service. This service shall work in cooperationhvitie diplomatic services of the Member States
and shall comprise officials from relevant depariteeof the General Secretariat of the Council
and of the Commission as well as staff seconded fiational diplomatic services of the Member
States. The organisation and functioning of theopean External Action Service shall be
established by a decision of the Council. The Cousttall act on a proposal from the High
Representative after consulting the European Peelid and after obtaining the consent of the
Commission.’

A single general procedural rule was provided fier éstablishment of the EEAS, i.e. the adoptioa of
Council Decision, proposed by the HR, with the emsof the Commission after having heard the
opinion of the European Parliament. In fact, mdghe questions regarding the establishment of the

8 The name change (compare the title of the prbdrisposition) reflects the fact that it has becantear that the HR

indeed represents the Union and not the (collectitember States. Even the President of the Euro@@amcil (note:
not the Europeatdnion) exercises that position’s external competencethout prejudice to the powers of the High
Representative of the Union for Foreign Affairs &weturity Policy’ (Art. 15 (6)(d) TEU).

19 Art. 18(2) TEU.

20 Art. 24(3) TEU.

2L Arts. 22-26 TEU, resp. Art. 26(2) and 28 TEU.

22 Art. 15(2) TEU.

3 Art. 18(2) TEU.

24 Art. 17(4) TEU.

% gee J-C PirisThe Lisbon Treaty: A Legal and Political Analyé@ambridge: Cambridge University Press 2010) 243.
% See Arts. 18(4), 21(3) and 26(2) TEU.

271t has been argued that the triple hats worrheyHR could lead to institutional schizophreniajwifte incumbent being

subject to conflicting loyalties. See Y Devuysth&European Union’s Institutional Balance after Theaty of Lisbon:
“Community Method” and “Democratic Deficit” Reasseds@008) 39Georgetown Journal of International La247,
294-5. Indeed, the Member States of the EU may knlke created an even more impossible job tharofitae United
Nations Secretary-General — a post often calledrnibst difficult in the world.

2 CONV 459/02, Final Report of Working Group VIl ontErnal Action, Brussels, 16 December 2002, 6-7.
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EEAS were left open by the Treaty. It was up to niegotiators of the different parties involved to
reach agreement on principles and technical iSSues.

The High Representative’s initial proposal for au@cil Decision on the set-up and functioning of the
EEAS was drawn up in March 2010 and became sulijdotense debates with Member States and,
notably, the European Parliament. Much to her trélde HR managed to navigate the high seas of
inter-institutional politics and swiftly moved tHegislative process towards adopting the constituen
Council Decision on 26 July 2010 (‘EEAS Council Ban’).*° This was followed by the adoption of
three parallel legislative acts, which changedBhks financial and staff regulations and establishe
start-up budget for the EEASThe completion of this complex process in barétynsonths triggered
one insider to call it a ‘Guinness record for spéédhe EEAS was launched on 1 December 2010
and became operational a month later, on 1 Jan2@iy when 1643 permanent officials were
transferred from the Council and the Commisston.

The key question now — tlieternal litmus test — is whether the EEAS will be ablgtovide the kind

of assistance to its political master(s) that isdeel to better coordinate external policies ancethe
attain a higher level of coherence in EU extermtiba® To answer this question, the mandate of the
EEAS will first be analysed and then its organimadi structure. The mandate of the EEAS writ large
entails two dimensions: coordination of EU exteraation at the levels of strategic planning
(decision-shaping) and implementation. Each willdigcussed in turn, but the focus will first be on
the tasks which can be distilled from a combinextlieg of the EEAS Council Decision and the TEU.

3. Mandate of the EEAS: To ‘assist’, ‘support’ and'cooperate’

The EEAS Council Decision establishes the Actiomvise as a functionally autonomous body,
separate from the General Secretariat of the Cbandifrom the Commission, with the legal capacity
necessary to perform its tasks and attain its tbgs?> The Service has not been endowed, however,
with the power to adopt individual and binding démnsvis-a-visthird parties? It is placed under the

N
©

For background and analysis of the negotiati@tgss from which the EEAS emerged, see L ErkeledsSaBlockmans,
‘Setting Up the European External Action Servicet Wstitutional Act of BalanceCLEER Working Paper§2011),
forthcoming.

30" Council Decision 2010/427/EU of 26 July 2010 elisaing the organisation and functioning of the &gan External
Action Service [2010] OJ L 201/30.

31 Regulation No 1081/2010 of the European Parliansemt of the Council of 24 November 2010 amending €ibun
Regulation No 1605/2002 on the Financial Regulatjgpiieable to the general budget of the European Camities, as
regards the European External Action Service[2D10] L 311/9; Regulation No 1080/2010 of the Ewap Parliament
and of the Council of 24 November 2010 amendingStadf Regulations of Officials of the European Comities and
the Conditions of Employment of Other Servants afsthCommunities, OJ ]2010] L 311/1; and EuropeafidP@nt
resolution of 20 October 2010 on Council's positionDraft amending budget No 6/2010 of the Europdaion for the
financial year 2010, Section Il - European Couned &ouncil; Section Il - Commission; Section X -rBpean External
Action Service (13475/2010 — C7-0262/2010 — 20194ZBUD)).

PS Christoffersen, ‘A Guinness Record for Speed Drieskens and L Van Schaik (edBe European External Action
Service: Preparing for SuccgsClingendael Paper No. 1, December 2010.

33 See Press Release IP/10/1769, Brussels, 21 Decefidr
34

32

For the EU as a whole, thexternallitmus test is the extent to which internationaltpers find the EU to be more
effective and visible. This point, however, is begidhe scope of the current essay.

% Art 1(2) EEAS Council Decision. On the charactethe EEAS, see B Van Vooren, ‘A Legal-Institutiorzérspective
on the European External Action ServideLLEER Working Paper2010/7.

An exception could be provided by the inter-seviarrangements’ which the EEAS can conclude. ¢z 3(4) and
4(5) EEAS Council Decision. These kinds of acts dqudtentially entail legal effectdis-a-visthird parties, within the
meaning of Art. 263 TFEU, and therefore could dtaes EEAS into Court proceedings. See further B Vaorén, ‘A

Legal-Institutional Perspective on the Europearekhdl Action Service’ (2011) 48ommon Market law Reviedi75,

493-496.
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authority of the HR! and assists him/her in fulfilling his/her mandat@s outlined, notably, in Arts.
18 and 27 TEU

- in fulfilling his/her mandate to conduct the CommForeign and Security Policy (‘CFSP’) of the
European Union, including the Common Security amfeDce Policy (‘CSDP’), to contribute by
his/her proposals to the development of that polidyich he/she shall carry out as mandated by
the Council and to ensure the consistency of thetsiexternal action,

- in his/her capacity as President of the Foreidiais Council, without prejudice to the normal
tasks of the General Secretariat of the Council,

- in his/her capacity as Vice-President of the Cassian for fulfilling within the Commission the
responsibilities incumbent on it in external redas, and in coordinating other aspects of the
Union’s external action, without prejudice to thermal tasks of the services of the Commiséfon.

As it turns out, the HR does not have the EEAS@him/herself. Art. 2(2) of the EEAS Council
Decision states that the ‘EEAS shall assist theigeat of the European Council, the President ef th
Commission, and the Commission in the exercisdeif respective functions in the area of external
relations’. Thus, the EEAS is expected to servetipial political masterd? Considering that the
EEAS was created as an inter-institutional bodys ihdeed well placed to play a coordinating role
and assist in efforts to ensure coherence betweeditferent areas of the Union’s external actiod a
between those areas and its other policies. Hosvabordination is expected to play out in practice
becomes (more) clear from a close reading of &t&ooperation) and 4 (Central administration of
the EEAS) of the EEAS Council Decision.

Art. 3(1) of the EEAS Council Decision specificaflyescribes that the EEAS ‘shall support, and work
in cooperation with, the diplomatic services of tilember States, as well as with the General
Secretariat of the Council and the services ofdbmmission’. To start with the former: the sucoefss
the EEAS partly depends on national ownership, @midler States ‘buying in’ to the system. In this
respect, a crucial but still uncertain factor is thillingness of the Member States to play an engbl
role in the early functioning of the new Serviae térms of input (contributions by seconded nationa
experts (SNEs)) and output (implementation), baththe capitals (foreign affairs and their line
ministries) and the delegations abréa@hrough their membership of international decigioaking
organs, such as the UN Security Council, the G8 @@, and their differentiated participation in
several contact groups (e.g. France, Germany andlhin the E3 group on Iran), individual Member
States will continue to play a key role in EU fgripolicy making. A good interaction between the
EEAS and the Member States’ capitals — either tjmoBrussels structures (COREPER, PSC and
working groups) or key figures in the EEAS or iflifical cabinets — will therefore remain essenttal.
H(i\évever, such coordination will not be sufficieatthme national ambitions, nor was it ever intended
to.

37 Art. 1(8) EEAS Council Decision.

38 Art. 2(1) EEAS Council Decision.

39 In fact, as one observer mentioned, ‘the EEASIsting hands are tied to fields that have bearsteared to its political

‘masters’. While the fields of activity of the EEASe wider than national diplomatic services (dipey + defence +
parts of development cooperation), ‘finding a comnapproach between the voices of different acwestask far more
perplexing than one would encounter at a natiomadign ministry’. See Drieskens and van Schaik)(eflse European
External Action Servigel6.

40 see S Vanhoonacker and S Duke, ‘Chairs’ ConclusionBrieskens and van Schaik (ed3he European External

Action Servicés.

4 See M Lefebvre and C Hillion, ‘The European Ex#&rAction Service: towards a common diplomacy3IEPS

European Analysi2010/6, 7.

42 A Rettman, ‘UK champions own diplomacy over EU i@ttt service”, EUObserver 5 May 2011,
euobserver.com/?aid=32271. Compare also Declashios. 13 and 14 attached to the Lisbon Treatys&lkigsclaimers
show that, indeed, there is still room for natiodiglomacy after Lisbon.
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As far as concerns cooperation between the EEAShen@eneral Secretariat of the Council (GSC),
on the one hand, and between the Action Serviceltmdommission, on the other, one key phrase
mentioned twice in Art. 2(1) of the EEAS Council dion: the EEAS shall assist the HR/VP in
fulfilling his/her mandates ‘without prejudice toet normal tasks’ of the GSC and those of the sesvic
of the Commission. In the absence of an exhaustorapetenzkatalogf the EU and with the very
idea of normality in EU external action having sif dramatically with the entry into force of the
Lisbon Treaty, it is not unlikely that the neutpdirase ‘normal tasks’ will be interpreted diffelgriy
persons with different institutional affiliatioi3As indicated by Lefebvre and Hillion

‘Indeed, the functioning of the Service will probalvemain determined by an invisible yet
genuine distinction between two cultures: a Commauiain-like culture inherited from DG Relex
(which will be numerically dominant in the EEAS,dawhich will most likely have the greatest
influence on the geographic and thematic DGs, anddelegations); and a political culture
inherited from the Council policy unit and crisimnmagement structures, deemed to retain a certain
autonomy within the Service. In this respect, tlmiil Decision suggests that the EEAS might
well internalise past bureaucratic conflicts, ratti@an do away with thent?

The risk of classic turf wars rearing their uglyalls is also the consequence of the pre-Lisbon
manoeuvring by then Commission President desigi@ge Manuel Barroso, who in November 2009
unveiled his new team of Commissioners. By way afimaple asterisk behind the names of three
designated Commissioners, Barroso indicated tlatCthmmissioners responsible for ‘International
Cooperation, Humanitarian Aid and Crisis respon&yelopment’ and ‘Enlargement and European
Neighbourhood Policy’ would exercise their funcBorin close cooperation with the High
Representative/Vice-President in accordance with ffreaties® The requirement of close
cooperation with the HR/VP and the condition to kvolosely with the EEAS (as provided in the
Mission Letters) was later structured, under hiimate leadership, by the President of the
Commission so as to ensure the coherence of ekfligies? It may be clear that this line of action
curtails the HR/VP’s responsibilities as entrustedim/her by the Treaty. This is further enhanbgd
removing responsibility for the ENP from the poliicExternal Relations to that of Enlargement. This
(re-)reshuffling was not motivated by Barroso (IFinally, the Trade Commissioner does not
cooperate directly with the HR/VP or with the EEA$twithstanding the genuine international
character of his portfolio. One could say that tligh Representative’s VP hat represents fewer
portfolios and less coordinating powers then urgBeroso (1). The ‘normal tasks’ of the Commission
are therefore more expansive than a post-Lisborereoice-driven process in EU external action
would have tolerated.

One former ‘normal task’ of the GSC now entrusiedhe EEAS is assisting the HR with exercising
his/her responsibilities under the acts founding Buropean Defence Agency, the European Union
Satellite Centre, the European Union Institute $acurity Studies and the European Security and

4 According to one member of the Council Legal Smryihe phrase should be interpreted in line wiistimg practice

under Art. 23(1) of the Council’s Rules of Procedtifére Council shall be assisted by a General Setaéfa..]’ Gilles
Marhic at the DSEU Conference ‘The Diplomatic Systafter Lisbon — Institutions Matter’, 18—-19 Novemi2810,
Maastricht University.

44 Lefebvre and Hillion, ‘The European External ActiService’ 7.

4 Press release 1P/09/1837 of 27 November 2009.r&gairement of close cooperation was repeatechénMission

Letters of the same date from Barroso (II) to Asdfiebalgs and Stefan Fiile, and of 27 January &DXQistalina
Georgieva, ec.europa.eu/commission_2010-2014/miskatiers/index_en.htm.

46 gee Art. 17(6)(b) TEU, which states that the ilergt of the Commission shall ‘decide on the inteorganisation of the
Commission, ensuring that it acts consistentlyceffitly and as a collegiate body’. On 22 April 20Barroso issued an
Information Note from the President, ‘Commissiongmsups’, SEC(2010) 475 final, in which the VP isk& to chair
the group of Commissioners responsible for ‘Extematdtions’, a group further composed of Olli Relendnomic and
monetary affairs), Karel De Gucht (trade) and thieé¢ aforementioned Commissioners. The Note alge that ‘the
President can decide to attend any meeting, wrachiththen chair’.
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Defence Collegé’ Other examples of such ‘normal tasks’ include Huministrative tasks of
preparing and holding Council meetirf§s.

With respect to the coordination and cooperatiotwben the EEAS and the services of the
Commission, the EEAS Council Decision specificalhliges the parties to consult each othemathn
matters relating to the external action of the Wrilnthe exercise of their respective functionsegx

on matters of CSDF. This far-reaching obligation stemsnter alia, from the quasi-blanket
competence attributed to the Commission in Art.1}],7¢ixth sentence TEU to represent the Union
externally ‘with the exception of the common fore@nd security policy, and other cases provided for
in the Treaties’. As the Heads of the EU Delegatioeceive direct instructions from the HR, the
EEAS and the Commission are effectively and legdlyund to cooperate in the external
representation of the Unioh.On matters covered by the CSDP, simple coordinatietween the
EEAS and the Commission will not do. In view of tt@mpetence distribution in the Lisbon Treaty,
the EEAS is explicitly positioned to take part hetpreparatory work and procedures relating to acts
to be prepared by the Commission in the area o€®BP3" In other words, the Commission relies on
the HR and the EEAS in fielding proposals under A?{4) TEU.

At the same time, the EEAS is mandated to proviggsrt for the HR/VP in his/her capacity as the
Vice-President of the European Commissilonthat capacity, the VP is responsible for theemal
relations of the EU and for coordinating other atp@®f the Union’s external action so as to ensure
consistency in implementatiGhThe EEAS could be expected to operate in many Wegs service

of the Commission, but this will require good wétd cooperation on both sides. So far, however, the
picture that has emerged from practice is ratheedi’

Although not central to the equation, the Europariiament, European Council, Court of Justice and
Court of Auditors are not left out. The EEAS shaltend ‘appropriate support and cooperation to the
other institutions and bodies of the Union, in jsatar to the European Parliament® What
constitutes such ‘appropriate’ support remains eacl but going by previous practice, it is not
expected to amount to much more than sharing irdtam, most notably with the Foreign Affairs
(AFET) Committee of the Parliament.

In return for all this assistance, the EEAS, toayrbenefit from the support and cooperation of the
above-mentioned actors, albeit not with the sammeigesity with which the Service itself is expected
to deliver. The High Representative and the EEAS] &le assisted ‘where necessary’ by the GSC and
the relevant departments of the Commissieemd ‘as appropriate’ by the European Parliamehgro

47 See the seventh recital of the Preamble of the EEa$hcil Decision.

48 gSee Council Rules of Procedure, Arts. 3(2 & 5);8Y(37(3), 27(3-5).

4 Art. 3(2) EEAS Council Decision. This paragraph kbal implemented in accordance with Chapter 1 deTit of the

TEU, and with Art. 205 TFEU.
0 Art. 5(3) EEAS Council Decision.
1 Art. 3(2) EEAS Council Decision.

52 Art. 18(4) TEU.

%3 European Commission President Barroso has been edportake an uncooperative stance towards thieudtfes which

VP Ashton often faces to attend the Wednesday ng=tf the College. Barroso has barred Ashton froricigzating
via video conference or being deputised when ahrBad B Waterfield, ‘Is absent Ashton a part-timeE®IObserver
10 January 2011, blogs.euobserver.com/waterfield/#1/10/absent-ashton-a-part-time-eu-foreign-rtémnis On the
other hand, cooperation between Ashton and indali@ommissioners (Piebals, File, Georgieva) has beestructive,
e.g. in monitoring the situation in the Arab Worlto this end, and in an effort to keep his VP ireay Barroso
published an Information Note from the Presid&@mwmmissioners Group$SEC (2010) 475 final, Brussels, 22 April
2010. For further analysis on this the latter, Eeleelens and Blockmans, ‘Setting Up the EuropeaterBal Action
Service'. See, more generally, E Brok, ‘Préjugédisdét potentiels: une analyse sans idées précsngueService
européen pour 'action extérieur€pndation Robert Schuman Policy Paper, Questionutbgen®199, March 2011, 21

4 Art. 3(4) EEAS Council Decision.
%5 Art. 4(5) EEAS Council Decision.
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institutions and bodies, including agenciesArguably, the words ‘where necessary’ and ‘as
appropriate’ leave a margin of discretion to theGQ&8$d the Commission that even the service-level
arrangements, which may be drawn up to that enthéysaid partie¥, or between the EEAS and
other offices or inter-institutional bodies of thimion® could — in all likelihood — not close. The
relationship between the EEAS, on the one handiten@€ommission services and GSC, on the other,
is inherently asymmetrical with the EEAS performithige role of an assistant to multiple political
mastersandtheir services.

In short, the EEAS has been endowed with the tas&upport the Council and the Commission
(directly) and the HR (in his/her task to assist tvo institutions) in fulfilling their Treaty olgation

to ensure coherence between the different areidie d&dnion’s external action and between those areas
and the EU’s other policies. Moreover, the EEAS basn tasked to serve the President of the
European Council and the President of the Euro@anmission in the exercise of their respective
functions in the area of external relations. Theopaan Parliament and other institutions and bodies
are supported whenever appropriate. The fact thabrversely — the EEAS and its political
headmaster, the HiRay receive the support from the GSC and the reledapartments of the
Commission should provide further ground for enligacoherence in all fields of EU external
action. Yet, as Avery has pointed out, there isave risk of friction and rivalry between EEAS and
the services of the CommissiohThe threat is significant because much of the Eatton in
international affairs is related to common policigsch as environment, energy, trade and agrieultur
The analysis will now turn to a review of the ActiService’s responsibilities with respect to sgate
policy planning and programming.

4. Strategic Planning

It is a self-proclaimed objective of the Europeamdy to increase its strategic approach to tackling
global challenge®. In fact, there is no shortage of strategic ainat tjuide the Union’s external
action. The problem is that they are scattered mermany policy documents and ‘strategic
partnerships’ that the EU begins to look ratherdertes$® The European Security Strat€§ythe
European Consensus for Developméhthe EU Strategy for Sustainable Developniéaind ‘Trade,
Growth and World Affair$® are just a few examples. Their contents are aftesely connected, as

%6 Art. 3(4) EEAS Council Decision.

57 Art. 4(5) EEAS Council Decision.

%8 Art. 3(3) EEAS Council Decision. The terms ‘officemnd ‘inter-institutional bodies’ leave room forardination and

cooperation between the EEAS and the office (cdpofahe President of the European Council, thblitations Office,
the European Personnel Selection Office, the Eamopeministrative School and others.

e Avery, ‘The EU’s External Action Service: new @icbn the sceneEPC Commentary?28 January 2011.

0 see the High Representativ&®sport on the Implementation of the European Sac6trategy—Providing Security in a

Changing World doc 17104/08 (S407/08), endorsed by the Euro@mamcil, Presidency Conclusions, doc 17271/08
(CONCL 5), 2 (hereinafter: ESS 2008).

1 S Duke, ‘Parameters for Success’, in DrieskensvandSchaik (eds.Jthe European External Action Servi@s.

62 European Security Strategy: A Secure Europe in ®eB#lorld (Brussels, 2003).

8 See Joint Statement by the Council and the reptabees of the governments of the Member Statestinge within the

Council, the European Parliament and the CommissionEoropean Union Development Policy: ‘The European
Consensus’ [2006] OJ C 46/1.

See the European Commission’'s 2009 review of thel2@8W Strategy for Sustainable Development, eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2@BMO:FIN:EN:PDF.

See DG Trade’'s ‘Trade Policy as a Core Component &ie EU's 2020 Strategy’,
trade.ec.europa.eu/doclib/docs/2010/november/traddt@955.pdf. The strategy aims to enhance the iposdaf EU

economy by getting new opportunities for trade amdestment, deepening the existing trade and imst links,

helping EU businesses access global markets, gafioireign investment, implementing enforcement mess and
enhancing the ‘spirit of multilateralism and parsiep’ in trade. These aims, no doubt, entail palitconsequences.

64

65
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the challenges posed by the security-developmenisnbave taught (8. Tackling the coordination
issue therefore calls not only for better instiindl coordination (see the previous section), fad a
for more strategic decision-makifg.

Since the entry of the Lisbon Treaty, the onusbie®n on the European Council, which, according to
Art. 22(1) TEU, ‘shall identify the strategic intsmts and objectives of the Union’ that relate @ th
CFSP and to other areas of EU external action.HSlgcisions may concern the relations with a
specific country or region or may be thematic ipraach.” The President of the European Council,
Herman van Rompuy has started off the long-overau#® necessary debate on the EU’s strategic
priorities. Unfortunately, the first European CoilirfBummit to that effect was not a great sucé®ss.
The analyses prepared by HR Ashton’s team at the {September 2010) have been described as
‘rather disappointing® It is here that a fully-fledged European ExterAation Service could prove
instrumental in supporting the HR and the Presidétihe European Council with a well-thought-out
medium and long-term analytical approach for théb's foreign and security policy.

Under the terms of Art. 22(2) TEU, the HR — for #rea of CFSP — and the Commission — for other
areas of external action — may submit joint profgosa the Council. A recent example has been
provided by the Commission with its report ‘Towaedsew Energy Strategy for Europe 2011-2020’,
adopted by the Council in 2010 Elements thereof made it on to the European Cobusheitegic
agenda and were then bounced back to both Commigsbthe HR

‘There is a need for better coordination of EU daddmber States' activities with a view to
ensuring consistency and coherence in the EU'sredteelationswith key producer, transit, and
consumer countries. The Commission is invited tbnsitt by June 2011 a communication on
security of supply and international cooperatiomesd at further improving the consistency and
coherence of the EU's external action in the figldenergy. The Member States are invited to
inform from 1 January 2012 the Commission on a#ittmew and existing bilateral energy
agreements with third countries; the Commission midike this information available to all other
Member States in an appropriate form, having regarthe need for protection of commercially
sensitive information. The High Representative rigited to take fully account of the energy
security dimension in her work. Energy security iddoalso be fully reflected in the EU's
neighbourhood policy7.1

The organisational chart of the EEAS includes tegie planning’ and ‘training’, but — at the timé o
writing — adequate resources had not yet beenatfidcto these important functions. The High
Representative is expected to take decisions by2@id on the training of the EEAS personfieks

for strategic planning, one of the successes ofedéolana’s team was the development of the
European Security Strategy as an over-arching gon@me of the weaknesses of the Commission in
external relations was its lack of overall plannaagacity’ This is where the hybrid HR/VP position,
supported by the EEAS composed of Commission anth@lbstaff, plus seconded national experts
from the Member States, is expected to make ardiff@e. However, we have still to see the first

 See C Ashton, ‘Foreword’ in S Blockmans, J Wougerd T Ruys (edslThe European Union and Peacebuilding: Policy

and Legal Aspect§The Hague: T.M.C. Asser Press 2010) V. See alsd H®8, 8-9; and Case C-91/G5mmission v.
Council (SALW]2008] ECR 1-03651.

7 As recognised in the ESS 2008, 8-9.

8  European Council Conclusions of 16 September 20 3sHRelease EUCO 21/10, CO EUR 16, conclusion no. 3.

8 Seeinfra, note 73.

0 Conclusions of the 3017th Transport, Telecommuraoatand Energy Council meeting, Brussels, 31 May 2010

" European Council, Conclusions on Energy, Press Refd@Be026-11, 4 February 2011, pt. 11.

2 For an analysis of how training can contribute tasafulfilling the EEAS objectives and in nurturiray new EU

diplomacy, see J Lloveras Soler, ‘The New EU Dipayn Learning to Add Value’EUI Working Papers RSCAS
2011/05

3 See Avery, ‘The EU’s External Action Service: nestoa on the scene’.
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proposal coming from the HR in the field of CF8mM the wake of the historical changes in parts of
the Arab World, and against the wider backgroundhefrise of the BRICs, both the ENP and the
2003 ESS are obvious candidates for a thoroughkiosvi

A crucial task when establishing the function of tBEAS in achieving overall consistency in EU
external action is to identify the policy areas veheoordination is necessary. Virtually every EU
policy has to it an external dimension that fitithe grander scheme of EU presence in the world
and could therefore also fall within the ambit lé £EEAS’ activities. These policy areas includestho
with a clear, chiefly external character — CFSP,DES Common Commercial Policy (CCP),
development cooperation, humanitarian aid, enlasggpand the European Neighbourhood Policy —
as well as those usually classified as internalobrpolicies — the Area of Freedom Security and
Justice, agriculture and fisheries, public heathyironment, energy, tourism. The added value ®f th
EEAS’ involvement in strategic planning certainlgsl at the crossroads of EU external policieshas t
nexus between development cooperation and sequiityy has shown. The overarching development
goal in the Lisbon Treaty is the eradication of gudy. The coordination on the level of ensuring
consistency of aims between the overall foreign s@curity policy goals in general and those of
development policy in particular — a task specifjcantrusted to the EEA%— entails a degree of
strategic planning, in addition to the task of dually coordinating the activities between the
institutions implementing the cooperation programiimethe end.

5. Programming

In terms of programming, planning and implementatibe tasks of the EEAS are more or less clear.
According to Art. 9(2) of the EEAS Council Decisjothe HR ‘shall ensure overall political
coordination of the Union’s external action, ensgrthe unity, consistency and effectiveness of the
Union’s external action, in particular through [anmber of thematic and geographic] external
assistance instruments’.

These instruments include the Development and Gatpe Initiative (DCI), European Development
Fund (EDF), European Neighbourhood and Partneisisijpument (ENPI), the European Instrument
for Democracy and Human Rights (EIDHR), the Insteainfor Cooperation with Industrialised

Countries, the Instrument for Nuclear Safety Coapen (INS) and part of the Instrument for
Stability (IfS). The relevant Article in the EEASGncil Decision states that

‘[...] throughout the whole cycle of programmindampning and implementation of the instruments
referred to in paragraph 2, the High Representaive the EEAS shall work with the relevant
members and services of the Commission withoutudieg to Article 1(3). All proposals for
decision will be prepared by following the Commisss procedures and will be submitted to the
Commission for adopti0n7’t.3

" Ashton has been criticized — so far most vocallytt®y Belgian Minister of Foreign Affairs — for notoposing a well-
thought-out medium and long-term analytical appho&ar the Union’s foreign and security policy. SeeMaroun,
‘Steven Vanackere dit ses quatre vérités a CathyosH.e Soir 4 May 2011, 14: ‘Bien s(r, pour beaucoup de plays,
politique extérieure est au cceur de la souverainat®nale. Nous, nous avons toujours voulu qu8device d’'action
extérieure soit I'axe central autour duquel les€Emmembres peuvent s'organiser. Mais en I'absehseake central qui
répond, fait des analyses et tire des conclusiapglement, les Allemands aujourd’hui, les Franghmain, ou les
Anglais, prennent une partie de ce role d'axe eénét c’est alors autour d’eux que les autreseldiws’organiser ! Le
résultat est centrifuge, pas centripéte. (...stlrormal qu’Ashton ne soit pas partout en mémepser faut faire des
choix, se concentrer sur les vrais enjeux, évitesél perdre dans les détails, et une bonne gabdgenda. (...)Mais
aujourd’hui, je n'ai pas l'impression qu'avec ler8ee d'action extérieure, on en soit déja la. Gautpaccepter que
certains réagissent plus vite qu’Ashton, mais aitmm qu’elle puisse prouver qu’elle travaille darmoyen et le long
termes — et sur des themes hyper-importants, cdiémergie par exemple. Mais ¢a, je n’ai pas ensoreon plus.’

S See the fourth recital of the preamble of the BEZouncil Decision; Art. 21(2)(d) TEU and Art. 208HU.
8 Art. 9(3) EEAS Council Decision.
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Thus, the EEAS Council Decision entrusts the Act@mvice with co-responsibility for preparing the
Commission decisions on the strategic, multi-anraiaps within the programming cycleMore
specifically, this covers the first three multi-asah steps within the programming cycle: country and
regional allocations; country and regional strategapers; and national and regional indicative
programmes? The objection that the EDF and DCI, which in budggms represent the largest
portion of the overall external action budget, iynpl different and essentially long-term approach to
programming while much of the programming in otlgpects of EU external action is annual or
shorter-term appears to have been accommodateaellyEAS Council Decision. In both cases, any
proposals ‘shall be prepared jointly by the relésavices in the EEAS and in the Commissioder
the direct supervision and guidance of the Commigsi responsible for Development Poliagd
shall be submitted jointly with the High Repres¢intafor adoption by the Commissiof? Similar
stipulations apply in the ENPI context with referento the Commissioner for Enlargement and
Neighbourhood Polic{’

In short, the EEAS Council Decision does mmima facie remove either the Commission’s
‘management functions’, its rights of initiative trose of implementation (Art. 17(1) TEU). Art.
210(2) of the TFEU, which permits the Commission thke any useful initiative’ to promote
coordination between the Union and the Member Statedevelopment cooperation is seen as further
proof that the Commission should continue as thge@menter of development policy. However, there
is nothing in thetravaux préparatoiresof the EEAS Council Decision to suggest that aoghs
transferral of implementation of development coatien instruments to the EEAS has been seriously
entertained’

Based upon the EEAS Council Decision, substantiahagement and implementation tasks are
retained by the Commission with the EEAS playimpla in the programming aspects. Programming
can be conceived of as relating to the politicaklevhere strategic goals are connected with more
specific policy-making towards a country or regi@h the competence of the European Council ex
Art. 22 TEU), while the actual management of prtggespecially their financial aspects) and their
execution will be tasks retained by the Commission.

It is only when the President of the European Couneho is backed by the HR/VP’s
recommendations (prepared by the EEAS), preseetbrttad priorities of the EU on the international
stage — who the key strategic partners are, andtheveften difficult dialogue between values and
interests should be conducted — that the Actioni&=s general tasks will become much more clear.
In the absence of any such strategy at macro ieigatlifficult to see how the EEAS will make cdéil
decisions on programming priorities related tofficial instruments.

It is important to, once more, make a distinctietween the EEAS political role and its legal positi
On the first point, the EEAS is potentially vesigith significant influence on EU external relations
policy-making but so far the Commission has ‘gaae’son several issues with a significant external
dimension, e.g. trade, energy security and clirshnge. As for its legal position, the EEAS has not
been formally conferred with competences to adegally binding instruments.

" To be sure, actions undertaken under: the CFSP hutigdnstrument for Stability (other than thetpaferred to in Art.
9(2) EEAS Council Decision); the Instrument for Cogpen with Industrialised Countries; communicatenmd public
Diplomacy actions, and election observation missi@me under the responsibility of the HR/EEAS. Tmenmission is
responsible for their financial implementation unthee authority of the HR in his/her capacity ase/Rresident of the
Commission. The Commission department responsibléhferimplementation shall be co-located with tHeAS. See
Art. 9(6) EEAS Council Decision.

8 Art. 9(3) EEAS Council Decision.
9 Art. 9(4) EEAS Council Decision (emphasis added).

8 Art. 9(5) EEAS Council Decision.

81 See further S Duke and S Blockmans, ‘The Lisbon tyretipulations on Development Cooperation and toerGil
Decision of 25 March 2010 (Draft) establishing thigyanisation and functioning of the European Extkerction
Service',CLEER Legal Brief4 May 2010,
www.asser.nl/upload/documents/542010_121127CLEERY%20Brief%202010-05.pdf.
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6. Concluding Remarks

Beyond the support for the exercise of the powerdarred by the Lisbon Treaty to its political
masters, the main task of the EEAS is to creatergyes between these ‘external action heroes’ and
the instruments they employ. This essay has shéwahin terms of coordination, strategic policy
planning and programming, the role of the EEAS Ib@sn limited in at least three ways. First, the
service’s scope for action is curtailed by the taddag of the term ‘normal tasks’ of the General
Secretariat of the Council and those of the reledapartments of the Commission. This term was
introduced in the Council Decision setting up tHeAS. Practice has shown that the solidarity among
the Union’s external action heroes is not boundl€le pre-emptive moves by European Commission
President to carve out substantial chunks of Edidor policy-making from the HR/VP’s mandate and
to tie the latter down in forms of cooperation owghich Barroso can preside, are illustrative irs thi
respect. Second, the organisational structure dotegoresee the bureaucratic linkages to allow for
great inter-institutional coordination in the dey@hent of medium- and long-term strategies. The
tension between external competence delimitatiotwm Treaties and the need to speak with one
voice to the world seems to have been structugilyrained into the structures of the EEA®\nd
thirdly, the Action Service’s success is also deleeh on the Member States’ willingness to cooperate
by sharing relevant information and by secondingrthorightest minds’ to the Union’s diplomatic
service. So far, the signals sent from several Men3iates’ ministries of foreign affairs have been
rather sobering in this respect.

However important the structures and processegtarg,are never an end in themselves, but merely
instruments. The key question underlying this papes been whether the new body is fit for its
intended purpose. Does it provide essential sugpdite senior EU posts in external relations? And
does it allow the EU to be a credible and cohediptomatic actor exerting influence on the
international scene?

The coordination tasks most likely include inforioatsharing, the EEAS acting as a common source
of expertise for any institution dealing with EUtemnal activities, overview of the activities ofeth
different institutions, as well as various repréagan duties to make the Union speak with a single
voice in the direct sense. It remains to be seeungi to what extent the EEAS can contribute to the
formulation of shared principles guiding the foreigplicy not only of the EU, but also of its Member
States. In fact, its potential lies in becominglacision-shaping’ body. Perhaps a better termHer t
EEAS would therefore have been the ‘European Eatdtolicy Coordination Service’.

82 while it is probably too early to draw firm consions on this particular issue in view of the féett the organisational
structure from 1 April 2011 is still being tweakadd thus liable to change, one has been able snabthat the former
Second Pillar bodies have remained apart from dh@édr First Pillar units in the whole series of amgsational charts
which have been floated since March 2010. For @rrtbbservations on the draft organisational stmectwith a
particular focus on the development-security nese®g the contribution by Bart Van Vooren in thistedliWorking
Paper.
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The European External Action Service:
Avoiding Past Disputes in the Security-Developmeritiexus?

Bart Van Vooren

Abstract

This contribution explores the potential of the Hda Treaty’s formal ‘de-pillarization’ and the
establishment of the EEAS to ease the tension émthén the ‘security-development nexus’ of EU
external action which existed between the formem@anity’s development policy and the
intergovernmental Common Foreign and Security Rqi@FSP). As a body that brings together staff
from the Council, Commission and Member States otBrussels and in the Union delegations
around the globe, the EEAS could rise to becomecéimeral interlocutor between the various actors
that formulate EU external action, fostering botih@rence and a more unitary representation of the
Union. This contribution addresses these developmeith a view to examining them in the pursuit
of the oft-evoked, yet often absent ‘single EU ebdid¢n the past, the pillar structure caused a remb
of turf battles, signifying the shortcomings of tleal and institutional configuration pre-Lisbon,
which led to judicial disputes, of which tHECOWAScase is the most prominent example. Against
this backdrop, the present contribution perfornesftllowing thought-exercise: Could a conflict such
as that which led to thECOWASjudgment on the separation between security amneloement
policies still take place under the post-Lisboreldgstitutional setting?

Keywords

Security-development nexus — de-pillarization — Ef®st-Lisbon — coherenceSmall Arms/Ecowas
judgement

1. Introduction

In a recent contribution, | examined the legalitngbnal position of the EEAS as against the coirre
institutional balance in EU external relatidnn that article, | defined the EEAS as follows

‘a body functionally akin to Commission Directorsit&eneral, without the legal advantage of
being part of an institution with decision-makingwers proper, accountable to Parliament, while
being placed under the HR’s authority with a brozahdate of support within the chalk lines set
by the Council and European Council.’

The EEAS is a body which brings together staff frilvea Council, Commission and Member States
both in Brussels and abroad, serving as an intéidodetween the various actors that formulate EU
external action. By inserting this new cog into Eid's external relations machinery the drafterthef
Lisbon Treaty took another step in the quest tow#ng ever-elusive single voice for the Union i@ th
world. In the past, that single voice had been Egm among others — by the existence of the two
different pillars on which EU external relations sMaased: one comprising a set of procedures and
instruments to conduct the EU's Common Foreign &waturity policy (CFSP), and another
comprising procedures and instruments to pursudcieslin the field of trade, environment,
development, and other pre-Lisbon ‘Community’ cotepees. The Lisbon Treaty has now formally

Assistant Professor of EU Law & Integration, Usrisity of Copenhagen.

1 B Van Vooren, ‘A Legal-Institutional Perspective the European External Action Service’ (2011)G8nmon Market

Law Reviewd75.
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collapsed the pillar structure into one organizatwith legal personality, though in substance the
divide remains. This implies that legally the oliérarchical relationship between the CFSP and the
Community has disappeared, and while the gloskefingle institutional framework has only been
strengthened by the advent of the EEAS, the diladeveen notably development and security
policies remains as strong as ever. This contdbutvill hone in on these developments, the collapse
of the pillar structure and the creation of the EEA0 as to examine them against the quest of
attaining the single EU voice. In the past, théapistructure led to a number of turf battles which
signified the problems inherent to that legal amstifutional configuration, and their negative irapa
on external policy. Most widely known is the coaflconcerning the financing of initiatives to cornba
illegal sales of small arms in Western Africa, whled to theeCOWASGrand Chamber judgment of
May 2008. The thought-exercise in this contribui®then the following: could a conflict such aatth
which led to that prominent judgment on the sejamalbetween security and development policies,
still take place under the post-Lisbon legal-ingtitnal setting?

2. The Security-Development Nexus: A Testing Grountbr Coherence of EU External
Relations

The European Security Strategy (ESS) of 2003, @@ Zuropean Consensus on Development, and
the EU’s 2008 review of the ESS all state thatrgheannot be sustainable development without peace
and security, and without development and poverylieation there will be no sustainable pedce.’
While that is indeed a rather intuitive connectitms interconnection cannot veil that achievingtth
goal requires decisive and clear strategies, wimicludes choices prioritizing certain objectivesian
initiatives over others: development and securityogrns ought thus to be part of a single intedrate
political strategy. Legally, the Union is not welbhstructed towards that end: Since the Maastricht
Treaty the Community has become competent in tha af development policy, a competence which
is shared and non-pre-emptive, and is to be exstcis coordination with the Member States’
development policies. The scope and depth of thispetence has grown over the years (for example:
it now includes anti-landmine initiatives wheretthamerly was a CFSP field of action), alongside a
Common Foreign and Security policy which has eguiadatured since the Maastricht Treaty. With
the Lisbon Treaty the EU has committed itself —agdin — to attaining a coherent external poli@t th
intertwines security and development concerns, lenldasis of national development and foreign
policies as well as the EU’s development and fargiglicies.

The continued salience of thisoblématiquewas again underlined during the negotiations dtinge

up the EEAS in 2009-2010. Both from an institutioaad a substantive perspective, many were
worried about the impact of the new structures Boym the Lisbon Treaty. On the substantive side,
many in the development community have been wotthetl the position of Baroness Ashton in the
CFSP and the Commission was a ruse of the Memla¢esSto ensure that aid resources previously
managed by the Commission would be used for sicaygdirected objectives rather than long-term
structural development objectivé&or example, Oxfam International’s EU office ardubat giving
decision-making power to the EEAS over the EU’sdlgpment budget risked making poverty
objectives hostage to foreign policy goaErom an institutional perspective, authors like $nith
have argued that the new structures would do ngtbut ‘set back’ by a number of years the

2 European Parliament, Council, Commission, JoiateBtent by the Council and the representativeseofjivernments

of the Member States meeting within the Council, fa@ropean Parliament and the Commission on European
Development Policy: The European Consensus[2006] @8/1, para 34Report on the Implementation of the European
Security Strategy, Providing Security in a Chandikigrld, Brussels, S407/08, 11 December 200& @ppean Security
Strategy, A Secure Europe in a Better Wpotlel December 2003, 2.

R Youngs, ‘Fusing Security and Development: JusitAer Euro-Platitude?’ (2008) 3durnal of European Integration
(2008) 419, 432.

Quoted in EuractivThe EU’s new diplomatic service - Positip@sJuly 2010, www.euractiv.com/en/future-eu/eug-ne
diplomatic-service-linksdossier-309484.
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organically grown interconnections between forme€rdhd ESDP policiesAs an example he quotes
operationAtalanta to ensure that countries were willing to accepatps captured by the Member
States’ navies operating under the EU flag, the @msion proposed to offer development aid as an
incentive to African countries in the region. Smtitien argues that the Lisbon Treaty has stirregoup
much dust that old institutional struggles haverbexvived, so that each institution has fallen back
old defensive positions to ensure not losing comver respective competences.

In the next section, | succinctly map how the gdsbon reshuffle has shaped the EEAS and
Commission institutional structures in the fieldsafcurity and development. This will then serve as
the basis for an analysis of how an initiative e field of small arms and light weapons might be
channelled through this set-up.

2.1. Reshuffling the Institutions, and the Impachdexternal Policy Coherence?

Looking at the organization chart as of 24 Febrif¥1, we can observe that through the transfer of
parts of the Council General Secretariat, CommisBiG& RELEX and parts of DG Development, the
EEAS has been organized in region-specific DG’skigal by a single multilateral DG. Additionally,
by the time the EEAS reaches its full capacityffsteaming from the Member States, Council
Secretariat and Commission will each compose oine tii the EEAS’ staff both at headquarters and
in the delegation$This new configuration is expected to ‘create sgigs and efficiency gainsyet it
also raises a number of issues from the perspeatipelicy coherence. First of all, at the top bét
hierarchy, a number of Commissioners are at leadfaly involved in aspects of security and/or
development, alongside Baroness Ashton: Commissitoredevelopment Andris Piebalgs shares
common ground with Commissioner for Internationadofleration, Humanitarian Aid and Crisis
Response, Kristalina Georgieva. Alongside them tefaB® Fule, responsible for enlargement and
neighbourhood policy. These Commission colleagu#ishewve to work very closely with Ashton, the
primus inter pares in EU external relations. Sebgrat the civil servant level, it is then notalihat in

the new EU external policy structure Stefan Fuleaims the Commissioner for enlargemant the
European Neighbourhood Policy (which has a cleaurty rationalef but that his DG remains
organized solely around its enlargement respoits#sil This while current Directorates D, E andfF o
the former DG RELEX have become part of the EE&®] those were DG Relex’ Directorates that
used to fall under Benita Ferrero-Waldner's resility, respectively working on: European
neighbourhood policy coordination, Eastern Euroffee Southern Caucasus and the Southern
Mediterranean. Additionally, the more recently gptTask force on the Eastern partnership will also
be transferred to the EEAHence, the implementing staff for the key EU regiosecurity policy
will be part of the EEAS, while the top politicabgt for this policy remains within the Commission.
At the level of financing, this is interesting ight of Article 9(5) of the Council Decision setjiup

the EEAS™ This article sets out the decision-making in thatext of the ‘European Neighbourhood
and Partnership Instrument’ and states that prégpémaprogramming shall be prepared jointly by the
relevant EEAS and Commission services under thgoresbility of the Commissioner responsible for
Neighbourhood Policy, and will be submitted jointijth the HR for adoption by the Commission.

M Smith, presentations at the conference on BaSin Maastricht, November 2010, and EUSA confeeein Boston,
March 2011.

6 European Commission, Draft amending Budget N&@l\(2010) 315 final, Brussels, 17.6.2010, 5.

" European Commission, Draft amending Budget No. 6M(010) 315 final, Brussels, 17.6.2010, 5. At thessr
conference of the Gymnich-format meeting on foreadfiairs of 10 September 2010, HRVP Ashton confirrtieat she
expects financial efficiency gains of at least £0 gent.

M Cremona and C Hillion, ‘L’'Union fait la force? mtial and Limitations of the European Neighbowdh®olicy as an
Integrated EU Foreign and Security Polidgl Law Working Pape2006/39.

® Annex to the Council Decision 2010/427/EU of 28yJR010 establishing the organisation and functignof the
European External Action Service [2010] OJ L 201/30

10 |1dem
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However, the relevant services of the Commissienraw largely located within the EEAS, except
for Stefan Fule himself. Thirdly and finally, a sian observation can be made as regards development
policy: significant parts of Piebalgs’ DG Developmdiave been transferred to the EEAS, with DG
DEV since 1 January 2011 having been merged withogAid into ‘DG DEVCO'. Two
Directorates were transferred to the EEAS in thatirety: Directorate D for West and Central Aftica
the Carribean and OCTs (excluding OCTs howéVand Directorate E for the Horn of Africa, East
and Southern Africa, and the Indian Ocean and #uo#fiP. Directorate C on general affairs is palyial
transferred to the EEAS: from DG C1 on Aid programgmand management, the programming staff
is transferred; and from DG C2 on Pan-African issaled institutions, governance and migration, the
staff on Panafrican issues will go to the EEAS. D& on economic governance and budget support
thus remains in the Commission. The nature of 8w DG Development is therefore one of a purely
thematic nature, with a strong focus on aid managenflong with EuropAid, former Directorates A
and B constitute the new slimmed down DG: Dired®wrA on horizontal issues of development
covered forward looking studies, policy cohereraid, effectiveness, and relations with international
organizations; Directorate B on thematic issueseped issues such as: infrastructure development,
sustainable management of natural resources andrhdavelopment.

To summarize, from an institutional perspectiveljggyocoherence in security and development will
require synergies between the following substrasiwof the EU’s external relations machinery: first
the CSDP structures which are something of anasutlithin the EEAS; second, DG Africa and DG
North Africa of the EEAS; third, within the EEAS'®on global and multilateral issues, the desks on
Human Rights & Democracy and Conflict PreventionS&curity Policy will need to be involved;
fourth, the EEAS has a separate service (DG?) doeign policy instruments, including a separate
desk for CFSP operations and a desk for Stabiliggrument operations; fifth, on the Commission
side, coordination will be required with the theimatesks of DG DEVCO - to the extent that they
remain in place, as well as its important functioredministering aid; sixth and finally, the Union
delegations will take instructions from EEAS heaaiters and the Commission in the exercise of each
of their competence$: Such is the EU’s institutional recipe for cohereno the security —
development nexus.

2.2. The Small Arms Dispute: Origins in Policy anchpact of the European Court of Justice
Judgment Under the Nice Treaty

The rationale of the Lisbon Treaty for the posit@irBaroness Ashton and the EEAS as a whole was
to reduce inter-institutional strife to a minimuro as to attain a single EU external voitdlo
examine whether the EEAS will over time provide Hig the capacity to deliver on the promise of
policy coherence, the much-publicized dispute akerprovision of financial support to the Economic
Community of West African States (ECOWASServes as a useful basis for a hypothetical sicenar
of guiding an initiative through the EU’s new itigtional set-up. Before doing so, a brief introdlorct

to the policy setting of that conflict is necessary

In the European Union’s Strategy to combat smatisaand light weapons (‘SALW’) adopted in
2005 it is explained that current day wars are conalibieopportunistic factions whose main tools
are small arms and light weapons rather than toadit armies using heavy weaponry. The abundant

1 OCT's are overseas countries and territories artedeo the Member States.

12 Art. 5(8) EEAS Council Decision.

13 For the discussion on the different options aabons for the new position of High Representativie¢ Presendent see:

The European Convention, Final Report of Working @rodl on External Action, CONV 459/02, Brussels, 16
December 2002, (Detailed Report of the discussidrs),

14 Case C-91/08ommission v Council (SAL\i®008] ECR 1-03651.

15 Council of the European UnioEU Strategy to combat illicit accumulation and freiing of Small Arms and Light
Weapons and their Ammunitioh319/06 (13 January 2006).
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presence of these light weapons has grave consesgiena wide array of fields: weakening of State
structures, displacement of persons, collapse aftthend education services, declining economic
activity, damage in social fabric, and in the Iaegn the reduction or withholding of development
aid; all trends which significantly affect sub-SedraAfrica’® Thus, in 1998, ECOWAS had adopted
a Moratorium on the Importation, Exportation andndiacture of Light weapons, renewed in 2001.
That initiative had, however, significant weaknasdbe principal reason for its limited successei
its non-binding, voluntary natufé.At a summit in Dakar on 20 January 2003, there thas a
decision by the ECOWAS heads of State and goverhtodransform this Moratorium into a legally-
binding Convention. Subsequently, on the part oface Member States with strong interests in the
region, there was the desire to follow up on thésision and ensure that they be seen to actively
support this initiative. Subsequently, the Couri2dcision of 2 December 2004 was adopted, an
instrument which has since provided a contributbér515.000 Euro towards setting up a technical
secretariat within ECOWAS to convert this moratoriinto a binding convention between ECOWAS
member state.

However, in parallel, the Commission was also a&ciivthis ared® Pursuant to Arts. 6 to 10 of Annex
IV to the Cotonou Agreement, ‘Implementation andnlslgement Procedures’, a regional cooperation
strategy and a regional indicative programme waickdut in a document signed on 19 February 2003
by the Commission on the one hand, and by the ECSVHAd the West African Economic and
Monetary Union (WAEMU) on the other. This documemtde note of the existing moratorium, and
further stated that support could be given by tt@m@unity to support in implementing this
moratorium. Following a request from ECOWAS, in 20@he Commission started preparing a
financing proposal for conflict prevention and pedcilding operation®. According to the
Commission, the largest single block of this finagcwas to be allocated to the ECOWAS Small
Arms Control Programme.

Against that background, an EU-internal disputesarbetween the Commission and the Council
running along the security—development competeiacdt fine. Consequently, at the time of the
adoption of the CFSP Decision, the Commission nihdefollowing declaration which targeted not
just the validity of the Decision taken with regandECOWAS, but also the 2002 Joint Acfibwhich
provided a broad basis for other CFSP actions reiglard to small arms:

‘In the view of the Commission this Joint Actionosidd not have been adopted and the project
ought to have been financed from the 9th [Eurof@ewelopment Fund (EDF)] under the Cotonou
Agreement. This is clearly borne out by Article 3)l(of the Cotonou Agreement which
specifically mentions the fight against the accuatioh of small arms and light weapons as a
relevant activity. It is also reflected in the atatmn to the relevant CFSP budget line (19 03 02)
in the 2004 budget, which excludes CFSP financiihguah projects if they “are already covered
by the provisions of the Cotonou Agreement [...]. Tént Action for financing under CFSP
would have been eligible under the 9th EDF andyfalbherent with the regional indicative
programme with ECOWAS. This is demonstrated by fiet that the Commission is already

16 Council of the European Unio&U Strategy to combat illicit accumulation and freiing of Small Arms and Light

Weapons and their Ammunitiofh.

17| Berkol, Analysis of the ECOWAS Convention on Small Arms dght Weapons and recommendations for the
development of an Action PlaNote d'Analyse - Groupe de Recherche et d'Infdomagur la Paix et la Sécurité (April
2007) 1.

18 Council Decision 2004/833/CFSP of 2 December 2@0glémenting Joint Action 2002/589/CFSP with a viewat
European Union contribution to ECOWAS in the framewof the Moratorium on Small Arms and Light Weapon
[2004] OJ L359/65, Art. 1.

19 Opinion of Mr Advocate General Mengozzi, Case @8]paras. 7-9.

20 Opinion of Mr Advocate General Mengozzi, Case @@91para. 8.

2L Council Joint Action 2002/589/CFSP of 12 July 2002 the European Union's contribution to combatihg t
destabilizing accumulation and spread of small aaintslight weapons and repealing Joint Action 1388ZFSP [2002]
0OJ L 191/1, 1.
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preparing a financing proposal for an indicativecanmt of EUR 1.5 million to support the
implementation of the ECOWAS moratorium on smatharand light weapons (SALW).Finally,
the Joint Action falls within the shared competeno@ which Community development policy
and the Cotonou Agreement are based. Such areabapéd competences are just as much
protected by Art. 47 [EU] (now Art. 40(1) TEU) abet areas of exclusive Community
competence; otherwise Art. 47 would be deprivedaofarge part of its useful effect. The
Commission reserves its rights in this mattér.’

From a legal perspective, the Commission thus apthat should such action be undertaken, this
ought not to be done as a CFSP measure but raghilelCommunity within the framework of the
Cotonou Agreement. It argued that the Council hathied Art. 47 TEU (Nice version), which stated
that nothing in the Treaty on European Union shHbct the Community Treaty. The Council went
ahead with the Council Decision because mainly Rhench Government and to some extent the
British Government were keen on acting immediat&jo that end a Council Decision was adopted
on the basis of a previously adopted Joint Actidbr2@02. Subsequently, the Commission brought
proceedings challenging the validity not only oéttiparticular Council Decisioft, but also of the
foundational 2002 Joint Action relating to operatodesigned to discourage dissemination of
SALW.? Through this infringement action, it sought ‘armeht for lack of competence’ on the basis
of Art. 47 TEU-Nice, since ‘the impugned CFSP dieciy...] affects the Community powers in the
field of development aid® The resolution of the conflict thus revolved arduhe interpretation
given to Art. 47 TEU-Nice which stated thamtothing in this Treatyshall affectthe Treaties
establishing the European Communities’ (emphasiedd In line with previous inter-pillar case law
the Court of Justice ruled that a measure withlleffacts adopted under Title V infringes Art. 47
TEU-Nice ‘whenever it could have been adopted enbisis of the EC Treat§/.

In a contribution discussing the post-Lisbon impafdhat judgment, | pointed to the new Art. 40 TEU
(Lisbon version), and argued that the new settiag largely invalidated that judgméftGiven that
the Lisbon Treaty setting accords equal legal vatueCFSP and former EC competences, such
disputes could no longer arise. Or rather, they ldvdake on a different form, and hence the
hypothetical in this contribution: how might thispute have played out — or would it have occurred
at all - under the new legal and institutional stwes?

2.3. The Small Arms Dispute Under the Lisbon TreatyNew Dawn for EU External Relations?

The above overview of the institutional reshufflestalready indicated that the dividing line between
development and security persists regardless ofEfBAS having been set up to ensure greater

22 Quoted in Opinion of Mr Advocate General MengoZzse C-91/05, para. 23

2 House of Lords European Union CommittEerope in the World48th Report of Session 2005-2006, Oral Evidence of

Professor A. Dashwood, October 12th 2006, Quedtiénat 45.

24 Council Decision 2004/833/CFSP of 2 December 200glémenting Joint Action 2002/589/CFSP with a viewat
European Union contribution to ECOWAS in the framawof the Moratorium on Small Arms and Light Weapon
[2004] OJ L 359/65.

% Council Joint Action 2002/589/CFSP of 12 July 2002 the European Union's contribution to combatihg t
destabilising accumulation and spread of small aantslight weapons and repealing Joint Action 13898ZFSP [2002]
0J L191/1.

28 Action brought on 21 February 2005 by the Europ€ammission against the Council of the EU, OJ C1#5May
2005, 10.

27 Case C-170/0&ommission v. Council (Airport Transit Visag)998] ECR 1-02763; Case C-176/@bmmission V.
Council (Criminal sanctions for the protection of taevironment)2005] ECR |-7879; Case C-440/@®mmission v.
Council (Shipsource Pollutiorj2004] ECR 1-9097; Case C-91/@®mmission v Council (SALVY008] ECR 1-03651,
para. 60.

2 B van Vooren, ‘The Small Arms Judgment in an AdeConstitutional Turmoil’ (2009) 14&£uropean Foreign Affairs

Review231.
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coherence in EU external action. The same can idec$ahe programming cycle in development:
The preamble of the Council Decision setting upEEAS states in its paragraph four that the EEAS
should ensure that in its contribution to EU exéroooperation programmes it ‘respects’ the
objectives laid down in Arts. 21(2)(d) TEU and ZDBEU. The first Article is the general obligation
of all EU external policies foster sustainable ahoeconomic and environmental development and
poverty eradication. The second Article is the otije of poverty eradication connected specifically
to the EU’s competence in development policy laidvd in the Treaty on the Functioning of the
Union. The preamble adds that the EEAS should gsumote the European consensus on
development and that on humanitarian aid.

Already in the Member States’ consensus documethtrutme Swedish Presidency in October 2009, it
was clear that Member States wished that the EEAddwplay astrategicrole in the programming
and implementation of financial instruments conttibg to what has been called ‘structural
diplomacy’?® Namely, the EEAS would not only contribute to sasiiken over by Baroness Ashton
which had traditionally fallen to Javier Solanat hiso to those which had largely been overseen by
Benita Ferrero-Waldner and Louis Michel, the lomgnt engagements of the Union with third
countries and other regions in which it seeks @pshthe political and socio-economic structures in
line with its own values. According to the EEAS @oil Decision, the EU diplomatic service is thus
to be involved in a number of geographical and #igrinstruments on the basis of which the Union
programs, plans and implements funding for its mmele policies. The key article in the Council
Decision setting up the EEAS is Art. 9, on ‘ExtdrAation Instruments and programming’. Paragraph
one of that Article starts out with a provisiongefestionable utility for attaining coherence acrites
security-development nexus: the management of thie External cooperation programmes remains
under the responsibility of the Commission, bus iki‘without prejudice to the respective roleshaf
Commission and of the EEAS in programming as setrothe following paragraphs”Art. 9 of the
EEAS Decision continues by stating that: ‘The Higkepresentative shall ensure overall political
coordination of the Union's external action, ensgirine unity, consistency and effectiveness of the
Union's external action, in particular through thkowing external assistance instruments.’ Thamraf

it enumerates these instruments:

‘— the Development Cooperation Instrument,

— the European Development Fund,

— the European Instrument for Democracy and Hunight®

— the European Neighbourhood and Partnership mstnt;

— the Instrument for Cooperation with Industriatiseountries2,

— the Instrument for Nuclear Safety Cooperation3,

— the Instrument for Stability, regarding the assise provided for in Article 4 of
Regulation (EC) No 1717/2006%"’

The third paragraph of Art. 9 is then essential tfee present purposes, where it sets out how the
EEAS shall collaborate with the Commission. Spealfy, the diplomatic service will ‘contribute’ to
the programming and management cycle for the imstnis referred to above, ‘on the basis of the
policy objectives set out in those instrumertslts responsibility is to prepare decisions of the
Commission regarding the strategic, multi-annugpstwithin the programming cycle at three specific
stages:

2 5 Keukeleire, M Smith and S Vanhoonacker, ‘TheeEgimg EU system of diplomacy: How fit for purposeDSEU
Policy Paper 11.

30 EEAS Council Decision Art. 9(1).

31 EEAS Council Decision Art. 9(2).

32 EEAS Council Decision Art. 9(3).
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‘(i) country allocations to determine the globaidncial envelope for each region, subject to the
indicative breakdown of the multiannual financiedrhework. Within each region, a proportion of
funding will be reserved for regional programmes;

(i) country and regional strategic papers;
(iii) national and regional indicative programm@$.’

The Article then adds: ‘In accordance with Artidethroughout the whole cycle of programming,
planning and implementation of the instrumentsrreteto in paragraph 2, the High Representative
and the EEAS shall work with the relevant memband aervices of the Commission without
prejudice to Article 1(3)." In keeping with the titations’ and Member States’ insatiable need to
delineate competences, the reference to Art. 53 ieminder that the EEAS is placed under the
authority of the High Representative, separate filoenCouncil and the Commission. The reference
to Art. 3 is a reference to the duty of cooperasaisting between the EEAS and the Council.

Let us assume now that the EU should wish to supR@OWAS financially in rendering a
moratorium on the sale of illegal arms legally ingd The date is 1 January 2012. The EEAS has
been working for one year, the relevant persomagisterred, nothing in the implementation of the
CFSP is to affect development policy and vice-véfsa 40 TEU), policy circumstances in Western
Africa are as previously described, and the EU esdio deal with the small arms-ECOWAS issue in a
coherent fashion.

To provide funding for such an instrument, a chaicrild have to be made already early on during
the drafting process: should this be taken as aPQfR8asure on the basis of the 2002 Joint Action;
should it be considered as falling under the gémeelopment cooperation with the ACP countries,
and therefore be funded through the European Dpredat fund as proposed by the Commission
back in 2004; or rather, should this be undertakethe basis of the Instrument for Stability addpte
in 2006, as part of conflict prevention and peaddimg objectives? The rationale behind the EEAS is
then that the integrated institutional frameworkwidoprovide the forum and necessary institutional
interconnections to avoid that this choice becondispute going to the heart of the EU’s legally
fragmented nature. The problem is then that bectgssecurity-development fault line continues to
exist from a competence perspectiVi¢here remains much room for what M. Smith calldlihg
back to former defensive positions’ on part of ttagher fragmented institutional framework as
outlined above.

The aforementioned Art. 9 then pinpoints the momerthe policy process where a dispute such as
that in ECOWAS could, or should, be avoided: thégaltion for the EEAS and the Commission to
jointly and actively cooperate in completing thesffithree stages of the development programming
cycle. At present, actions to prevent illicit traesmall arms are included in the 2009-2011 multi-
annual indicative programme implementing Art. 4e(tbng-term component) of the Instrument for
Stability*®> More specifically, such actions are included iipfty 2 on trans-regional threats, under
project area 11° As to the institutional management of the Instrotrfer Stability, the short term and
long term component were managed differently: 3iart term has in the past been managed by DG
RELEX staff, which now moved to the EEAS; wherefthe long term component of priorities 1 and
2 have been managed by EuropeAid, and priority heflong-term component by DG Relex. In the
current institutional set-up, DG DEVCO remains mwgpble for management of development aid,
therefore including small arms initiatives undere thnstrument for Stability. However, the
Commission decision whether to include small ammthe post-2011 indicative programme under the
instrument for stability will from now on be ‘preqgal’ by the EEAS, in line with Art. 9 of the EEAS
Council Decision. It is this clustering of the $éigic or thematic decision-making that is meant to

33 EEAS Council Decision Art. 9(3).

34 see B Van Vooren, ‘The Small Arms Judgment in ge &f Constitutional Turmoil’ 231.

% The Instrument for Stability, Multi-annual Indtsa Programme 2009-201Brussels, 8 April 2009, C (2009)2641.
3% See the Instrument for Stability, Multi-annuatlicative Programme 2009-2011.
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avoid disputes such as ECOWAS in the future. Howea® seen, the new DG DEVCO has a strong
thematic component to it, and thus the divide betw&€FSP and development competences from the
TEU and TFEU remains mirrored in the institutiosaiuctures of the EU. On the one hand, where
EuropeAid formerly fell under the responsibility iife Commissioner for external relations, this has
now been moved to the portfolio of CommissionerbRigs for development. Hence, within the
Commission there remains in place a DG DEVCO witbrgy development expertise. On the other
hand, EuropeAid’'s former colleagues from the gepkj@ desks at DG DEV are now part of the
EEAS, with responsibility for the strategic multiraual planning aspects. The present multi-annual
indicative programme on the Instrument for Stapilitns until 2011. That instance could thus provide
the ideal moment at which the EEAS and the Commisgiould reach agreement on avoiding
conflicts related to small arms. Notably if drawmin the context of broader inter-service discussio
on the new interrelationship, this should aid e\ahting or even resolving the deep disagreemant o
the develop-security nexus, which as the instafitkeeorevision of the Instrument for Stability shew
still remains problematic. However, legally andtitagionally, the pillars remain firmly in place the
security-development nexus. As a consequence, @oteras avoiding conflicts in matters such as
small arms will not depend on legal rules, but sglyaon the willingness to compromise of all
involved — and avoiding falling back to old defemspositions.

No hypothetical exercise can speculate on the etmceffect of novel legal rules and a new
institutional set-up. However, sufficiently illuative of the willingness to reach across the piitir
have been discussions on the Stability Instrumeltbviing the ECOWAS judgment. Namely, in
April 2009 the Commission proposed to revise trtriment for stability in line with the ECOWAS
Judgment. In the words of that institution: ‘Theu@tdound that measures against the proliferation o
small arms and light weaponsy be implementealy the Community under its development polity.’
On the basis of a joint statement made in 2006 wheninstrument for Stability was adopted, the
Commission wishes to see Arts. 3(2)(i) and 4(1)éa)sed to refer explicitly to small arms and light
weapons. Art. 3 concerns assistance in responsedie situations or emerging crises, and Art. 4
concerns assistance in the context of stable dondifor cooperation.

Hence, according to the Commission, the Commusityaw competent to undertake initiatives such
as in the case of small arms and ECOWAS on thes ldighe Stability Instrument. Translated to the
post-Lisbon situation this now means that suchoactis to be undertaken under the TFEU
development competences rather than the TEU CFBPeatence. However, it is clear that even after
that ruling, the Council and the Commission aréhorough disagreement on the interpretation of the
ECJ judgment. Even now, it is unclear who is resjima for initiatives in relation to small arms.&h
key point of interpretative contention between Guuand Commission has been ever since the
statement towards the end of the judgment whickl teat ‘the contested joint action which the
contested decision aims to implement does noff iesellude the possibility that the objective of the
campaign against the proliferation of small armd hght weapongan be achieved by Community
measures®® The inter-institutional debate then revolved aumhether ‘can’ is to be read as
optional, in that it leaves a choice; or whethemians that from then onwards SALW initiatives
always fall within the remit of development compete. In past contributions this author has argued
that the answer is the first, and at the time dfimg there has been no movement on this revision t
the Stability Instrument and the dossier remaintherdesk of Baroness Ashtdh.

Would this initiative be undertaken on the basishef Instrument for Stability, this would be done o
the basis of Art. 4, which allows for assistancéhie context of stable conditions for cooperatiochs

as is the case with ECOWAS. Given that the EEA8\vslved in the strategy of regional and country
allocations over one year or longer, such conaetdlicts are not necessarily avoided through the

37 Proposal for a Regulation of the European Parligraed of the Council amdending Regulation (EC) NO112106

establishing an Instrument for Stability Brusselk42009 COM (2009) 195 final 2009/0058 (COD).
% Case C-91/08ommission v Council (SALVi®008] ECR 1-03651, para. 107 (emphasis added).

39 See B Van Vooren, ‘The Small Arms Judgment in ge &f Constitutional Turmoil’ 231.
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new structures. When all is said and done, a daetistill needs to be made on whether such an
initiative falls within the sphere of developmerdlipy, or whether it falls within the sphere of the
CFSP. This is so because Art. 40 TEU states thaingpin the EU Treaty is to affect competences in
the TFEU, and vice-versa. Hence, if no agreemeseatice level is attained, the Council could still
adopt it on the initiative of the High Represemn@atiwithout the Commission’s support (Art. 30 TEU).
It is then exactly the double-hatted role of Bamm@shton which should avoid such a potentiality,
since it would be rather schizophrenic to submésitHigh Representative, in conflict with her rake
vice-president of the Commission. It would alsd per in a tense relationship with her colleagues
(notably Commissioner Piebalgs), generally considexr heavyweight Commissioner who in the past
has been quite active in external relations asggn€ommissioner. The political undesirability of a
strained relationship between Mr. Piebalgs and Bass Ashton is then the means through which the
new institutional structures are supposed to peeidyreater guarantee to avoid conflicts suchats th
seen in the small arms dispute. The individualisesrmay not have been fully integrated, but due to
the links at the political echelons of the Comnaasi between the HRVP and the other
Commissioners, deep rifts may indeed be avoidedevpeeviously they would not have been. That,
of course, is speculation on the working relatigpsiof actors fulfilling newly created positiongca
does not detract from the fact that, given the fdation of the Stability Instrument as it standsd a
with the present case law on EU Treaty law, thesgill no clarity on the exact dividing line inseof
blurred security-development objectives. As suohtitutional divisions and fragmented competences
across the TEU and TFEU remain as potential brgegiiound for such conflicts in the post-Lisbon
era.

3. Conclusions

No inter-institutional reconfiguration is perfeets it is a necessary compromise between the many
different institutional and Member State interestgolved. Significant divisions remain between
policy areas that are undoubtedly interconnectadietwas always seen as separate from the EEAS:
parts of development go to the EEAS, parts remaih the Commission; energy remains with the
Commission, though of a clear security concerrttierUnion as a whole. EU external relations have
always developed in a piecemeal fashion, as a #lares costume of failed or successful initiatives,
institutional and political innovationsad hoc resolutions in response to geopolitical and socio-
economic stimuli within and outside the Union. Thisexactly the case with the EEAS as well. In
many areas the new diplomatic service has mergemhegits that used to function separately, the
Council Decision apportions responsibility in aatelely clear yet flexible fashion, and the EEAS
does provide a good basis for further cooperatiim example of small arms has shown that
coherence in EU external relations now lies beythe realm of legal and institutional tinkering:
without willingness to collaborate and compromibe, ever-present calls for increased coherence and
effectiveness in EU external relations will neveach beyond the point of rhetoric. The role of the
EEAS as an interlocutor between various desksjcEnand institutions, and the merger of staff from
the three key spheres of authority in EU extereddtions does provide good ground for avoiding
conflicts, but several years of practice will beessary before that is true.

40 sSee on the separateness of trade the contrilsutipivaleria Bonativa and Boris Rigod in this editedritihg Paper.
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Restraints on Member States’ Powers Within the EEAS
A Duty to Form a Common Position?

Kristin Reuter

Abstract

Although the coming into being of the European Endé Action Service (EEAS) does not have any
impact on the distribution of competences betwden EU and the Member States in matters of
foreign policy, cooperation within the framework thie EEAS could nevertheless lead to significant
procedural restraints on the Member States in tar@on Foreign and Security Policy (CFSP) area
flowing from the duty of sincere cooperation. Dragion case law of the Court of Justice from the
former first pillar, the paper seeks to argue #pEcial procedural duties exist in situations goedr

by inter-institutional agreements aimed at ensucmgperation between the European Union (EU) and
the Member States on the international scene. &imektraints, it will be argued, can apply witthie
framework of the EEAS by analogy. In practice, tbauld lead to a more significant role for the
Commission in the EU decision-making process canogrforeign policy.

Keywords

Duty of sincere cooperation — duty to adopt a Urposition — Common Foreign and Security Policy
(CFSP) — EEAS — inter-institutional arrangements

1. Introduction

Two non-legally binding Declarations on the Comni@meign and Security Policy (CFSP) inserted in
the Final Act concluding the Lisbon Treaty strikeagher cautious note on the part of the Member
States vis-a-vis the European External Action Ser¢EEAS): The first stresses that the provisions
on CFSP including the creation of the post of tighHRepresentative and of the EEAS will not

‘affect the responsibilities of the Member States,they currently exist, for the formulation and
conduct of their foreign policy nor of their natanrepresentation in third countries and
international organisation$’.

The second affirms that they will

‘not affect the existing legal basis, responsile$it and power of each Member State in relation to
the formulation and conduct of its foreign polidtg national diplomatic service, relations with
third countries and participation in internationaiganisations, including a Member State’s
membership of the Security Council of the Uniteditizs’ >

This emphasis on the retention by the Member Statetheir foreign policy powers reflects the
Member States' unwillingness to relinquish theierpgatives of sovereignty in the area of CFSP.

PhD candidate, European University Institute.

1 Final Act, conference of the Representatives hif Member States, CIG 15/07, 3 December 2007, Daidas
concerning provisions of the treaties, Declaration13 and 14 concerning the CFSP.

2 Final Act, conference of the Representatives hef Member States, CIG 15/07, 3 December 2007, Cwidas
concerning provisions of the treaties, Declaration13.

3 Final Act, conference of the Representatives hef Member States, CIG 15/07, 3 December 2007, Cwidas
concerning provisions of the treaties, Declaration14.
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However, as far as the Member States' participatiathe EEAS is concerned, fears of diminishing
foreign policy powers appear unfounded. Fundamigntatither the Lisbon Treaty nor the setting-up
of the EEAS have changed the decision-making praresdrelating to EU external policy. Matters
which until now were the reserve of the Union aiérsainly driven by the Commission, while CFSP
policy matters generally continue to be decidecubgnimity in the Council.Since the EEAS does
not streamline the distribution of competencesher differences in decision-making procedures, all
initiatives prepared by the EEAS, therefore, s@itjuire the approval of the appropriate decision-
making authorities of the Union.

In view of the fact that the changes brought aliguthe establishment of the EEAS are mainly of a
procedural nature, the question arises whethanstigutionalisedcooperation between the staff of the
Member States, the Commission and the Councilltaee hitherto acted more in competition than in
cooperation, will in itself be able to generate arenefficient and better coordinated EU external
action. This contribution seeks to argue that priscisely the fact that the cooperation between the
Member States and the EU institutions has becomsigunonalised which opens up new ways of
imposing an enhanced duty of cooperation on tHereifit actors within the EEAS.

The aim of the present paper is therefore to agbessgmpact of the EEAS on the Member States'
freedom to exercise their foreign policy powersaling on case law of the Court of Justice from the
former first pillar, it will be argued that specaocedural duties exist where cooperation betwken
Member States and the EU institutions on the eatesnene has been institutionalised. In such a
setting, the Union's international commitments @fr@n ongoing nature, requiring strict procedural
conduct from the Member States from the momenthirclva common strategy has been formed at the
level of one of the EU institutions. Similar regtta, it is submitted, can apply within the framelvo

of the EEAS by analogy, with the result that atstgg or policy developed by the EEAS which has
not yet been adopted in a Council Decision impa@se®bligation on the Member States to act in
conformity with the Union position adopted. In piee, this could lead to a more significant role fo
the Commission in the EU decision-making processeming foreign policy.

To that end, section two will seek to establishaarniework for the analogous application of the dity
sincere cooperation to the EEAS by addressing tlestipn whether we can characterise the EEAS as
an inter-institutional arrangement for our purposssction three will then look at how the Court of
Justice has shaped the duty of sincere cooperatiareas of institutionalised cooperation into &ydu

to form a common position. The question then ariseshat extent the Court's interpretation of the
duty of sincere cooperation from the former firglap can be transposed to the area of CFSP which
remains intergovernmental in natdr€his question will be addressed in section fotne Tinal section

will attempt an assessment of the impact of thabdishment of the EEAS on the Member States' duty
of loyalty in the area of CFSP.

2. The Framework of Restraints — The EEAS as an lef-institutional Arrangement

As already noted, the EEAS does not significantfgca the distribution of competences between the
Member States and the Union and the decision-magingedures relating to CFSP. However, the
mere fact that no transfer of competences has tpka® does not allow for the conclusion that the
Member States' freedom to act is not subject toleggl restraints. As Dashwood has put it, ‘duties

4 According to Art. 31(2) TEU, recourse to qualfienajority voting is only foreseen for the adoptioha Decision

defining a Union action or position, on a proposhich the High Representative of the Union for FomeAffairs and
Security Policy has presented following a speaifiguest from the European Council, made on its mitrative or that
of the High Representative

According to Art. 24(1) TEU, the CFSP remains jegbto specific rules and procedures’. Similathg ‘mutual non-
affectation clause’ of Art. 40 TEU emphasizes tistiniction between the CFSP and other EU policieg. farther e.g. P
Van Elsuwege, ‘EU External Action after the Collapsfethe Pillar Structure: In Search of a new Balabetween
Delimitation and Consistency’ (2010) £obmmon Market Law Revie287, 1013.
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disabilities for the Member States do not implyretative powers for the [Unionf The starting point
for any analysis of such duties is the duty of Iy the Union in CFSP- related matters laid down
in Art. 24(3) TEU’ alex specialigorovision of the duty of sincere cooperation foimdrt. 4(3) TEU
(ex Art. 10 ECJ governing the exercise of Member State powers uthécformer first pillar. The duty
of loyalty under Art. 4(3) TEU is generally consrdd a constitutional principle of Union law and ha
been subject to a wide-ranging application and ldgveent by the Court of Justice in a multitude of
different settings and levelsThe same cannot be said of the CFSP specific atllig contained in
Art. 24 TEU. The Court's fundamental role in vegtthe vague notion of Union loyalty with content
has virtually been absent as far as Art. 24 TEtbiscerned, due to the limited jurisdiction granied
the Court in matters relating to the CFSRn order to assess the operation of the CFSP tjoyal
obligation in a given setting, the most substargiatiance is provided by the Court's jurisprudence
the related obligation from the former first pillar

However, even within the former first pillar theope of the loyalty obligation and the precise legal
obligations it gives rise to may differ significgntdepending on the specific legal contéx\s we

will see below, an inter-institutional arrangeméetween the Commission and the Council may be
considered a “start of concerted action” at Uniewel, imposing strict procedural constraints on the
Member States, even in fields in which the Membetes have retained competence. Where such
concerted action is initiated within an institutatised setting, i.e. within a framework establighin
ongoingobligations for all the parties involved, such stwaints appear to be even more stringent.

For our purposes, the EEAS can be considered aniimtitutional arrangement established with a
view to ensuring uniform representation of the Wnand the Member States on the international

6 A Dashwood, ‘The Limits of European Community Posig1996) 21European Law Review13, at 114: ‘[T]he
objectives of the Treaty are not exclusively pudstleough actions of the Community institutions: Member States,
too, have a part to play through the observanceiles that require them sometimes to take actiohnfore often to
refrain from exercising, or from exercising fullpowers that would normally be available to themirasgdents of
sovereignty’.

Art. 24(3) TEU provides: The Member States shall support the Union's exteand security policy actively and
unreservedly in a spirit of loyalty and mutual dality and shall comply with the Union's actionthis area. The
Member States shall work together to enhance awelge their mutual political solidarity. They shadifrain from any

action which is contrary to the interests of theiddnor likely to impair its effectiveness as a csiwe force in

international relations. The Council and the HiglpReentative shall ensure compliance with theseiples’.

Art. 4(3) TEU: ‘Pursuant to the principle of sare cooperation, the Union and the Member Statak, $m full mutual
respect, assist each other in carrying out taskehwfiow from the Treaties. The Member States shake any
appropriate measure, general or particular, torenfsufilment of the obligations arising out of tieeaties or resulting
from the acts of the institutions of the Union. THMember States shall facilitate the achievementhefUnion's tasks and
refrain from any measure which could jeopardisesti@nment of the Union's objectives’.

See e.g. J Temple Lang, ‘Article 5 of the EEC Tyethe emergence of constitutional principleshie tase-law of the
Court of Justice’ (1987) 16ordham International Law Journa803; K Mortelmans, ‘The principle of loyalty toeh
Community (Article 5 EC) and the obligations of then@ounity institutions’ (1998) BMaastricht Journal of European
and Comparative La7; A Hatje,Loyalitat als Rechtsprinzip in der Européischen &in{Baden-Baden: Nomos 2001);
J Temple Lang, ‘Developments, issues, and new remmedThe Duties of National Authorities and Countsler Article
10 of the EC Treaty’ (2004) ZHordham International Law Journdl904.

The Court’s jurisdiction in the area of CFSP isitéd to the monitoring of Art. 40 TEU (the non-affeclause) and a
review of legality of Decisions taken on the basig\rt. 275(2) TFEU (sanctions). See further, M @rBagnati Ketvel,
‘The Jurisdiction of the European Court of JustineRespect of the Common Foreign and Security Poli2906)
International and Comparative Law Quarteffy.

10

1 For more on the duty of loyalty in the field okternal relations, see, for example, M Cremona, éndfng the

Community Interest: the Duties of Cooperation and d@npe’ in M Cremona and B De Witte (edg§U Foreign
Relations Law: Constitutional Fundamentgf®xford: Hart Publishing 2008) 163; Eeframi, ‘The Duty of Loyalty:
Rethinking its Scope through its Application in ffield of EU External Relations’ (2010) £ommon Market Law Review
323; C Hillion, ‘Mixity and Coherence in EU External Relations: thgrificance of the “Duty of Cooperation™ in C
Hillion and P Koutrakos (ed$ylixed Agreements Revisited — The EU and its Mergtses in the Worl@Oxford: Hart
Publishing 2010) 87.
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scene, comparable to arrangements governing threlinaton of Member States' and Union interests
under mixed agreements concluded under the forins¢pillar® While the TEU itself, in Art. 27(3),
merely states that the Service

‘shall work in cooperation with the diplomatic sees of the Member States and shall comprise
officials from relevant departments of the Gen&watretariat of the [European] Council and of the
Commission as well as staff seconded from natidipdbmatic services of the Member States’,

the EEAS Council Decisidhis more forthcoming. It provides in Art. 1 thaetBervice establishes a
functionally autonomousbody of the Union under theuthority of the High Representative. The
Decision, therefore, leaves no doubt that the EEA& autonomous body, operating separately both
from the Council and the Commission. The Service Ibeen described as an arrangement ‘bringing
together the various actors in the field of extemedations [in order to] ensure that [the Union's]
relations with the outside world are clear, cohermd driven by a single set of policy go&ls’
Indeed, the EEAS is composed of representatives fhe Commission and the Council and Member
State diplomats representing the interests of ti@ine country. Therefore, the EEAS is notirana-
institutional body responsible for attaining cormen among the Member States, but iater-
institutional body, all under the authority of tHegh Representative. In other words, the Serviageis

an auxiliary body to the EU institutions. Neithered it have any powers delegated to it by the Union
institutions. The new Diplomatic Service can besidered to be partly a preparatory organ to the
institutions, and partly a forum for the internaidé representation of the Union.

We can thus identify two principal characteristicat are significant for the present discussiontl@n
one hand, the EEAS is based on a tripartite strectoringing together representatives from the
Member States, the Council and the Commission iimstitutionalised setting. On the other hand, the
Service is not attached to any of the institutidnstead, it is an explicitly autonomous body of an
inter-institutional nature, aimed at establishingu&ures for the inter-institutional coordinati@m
foreign policy-makingAgainst this background, it can be argued thatBBAS establishes a similar
framework for the operation of the duty of loyattythat governing the duty of sincere cooperation
concerning the joint participation of the Union aheé Member States under mixed agreements. It is
firmly established in the case law of the Courtlo$tice that the Union and the Member States have
an obligation of close cooperation in fulfillingehcommitments undertaken by them under joint
competence when they conclude a mixed agreem@nte aspect of such duty is to strive for common
positions.

3. The Duty to Adopt a Union Position

The Court of Justice has repeatedly emphasisedirthsituations in which the subject-matter of a
given agreement falls partly within the competeotthe Union and partly within that of the Member
States, it is

12" For a detailed discussion of the classificatibthe EEAS, see B Van Vooren, ‘A Legal-Institutiofi&rspective on the
European External Action Service€LEER Working Paper 2010/7 (The Hague: T.M.C. Assstituut).

13 Council Decision 2010/427/EU of 26 July 2010 elisaing the organisation and functioning of the @gan External
Action Service [2010] OJ L 201/30.

Benita Ferrero-Waldner, former EU commissioner éoternal relations, www.euractiv.com/en/futureegds-new-
diplomatic-service-linksdossier-309484

1% See e.g. Case C-459/G8mmission v Irelan@MOX Plant) [2006] ECR 1-4635, para. 175.

14
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‘essential to ensure close cooperation betweeMtraber States and the Community institutions,
both in the process of negotiation and conclusiamhia the fulfilment of the commitments entered
into’.*®
To that end, the Union institutions and the MemBtates are under an obligation to take ‘all
necessary steps to ensure the best possible ctioperathat regard"’

3.1. Concrete Union Law Obligations Before the Adimm of a Common Position — The Start of
Concerted Action

Until recently, the case law of the Court of Justan the duty of sincere cooperation between the
Union institutions and the Member States remairsgtler general. The only guidance on the legal
restraints as a result of a start of concertedoactt Union level was provided by two cases,
Commission v. LuxembouenmdCommission v. Germangoncerning the negotiation, ratification and
bringing into force of, as well as the refusaléotiinate, by two Member States, bilateral agreesnent
with third countries on inland waterway transp8rifhe Court had held in these cases that the
adoption by the Council of a decision authorisifg tCommission to negotiate a multilateral
agreement on behalf of the Union marked the ‘sthrd concerted [Union] action at international
level’.” This required

‘if not a duty of abstention on the part of the Mman States, at the very least a duty of close
cooperation between the latter and the [Unionjitutsbns in order to facilitate the achievement of
the [Union] tasks and to ensure the coherence andistency of the action and its international
representatior’®

It follows from Commission v. Luxembourgnd Commission v. Germanthat in the context of
negotiation of international agreements in areashafed competence, the Member States are subject
to special obligations onlgfter the Council has adopted a decisibin other words, the submission

of a Commission proposal is not sufficient to midrd start of concerted Union action.

Recent case law, however, suggests that theseatbhg become even more stringent where such
cooperation between the Commission, the Council ldiethber State representatives takes places
within an institutionalised setting. In fact, withithe framework of institutionalised cooperation,
concrete Union law obligations have been found xisteevenbefore the adoption of a common
position, on the ground that a common strategyidesh initiated.

In the Swedish PFO8asé” which concerned the Union's participation in thecgholm Convention
on Persistent Organic Pollutants, a mixed agreemamilating substances that are harmful to the
environment, the Court was asked to rule on therg>df the Member States' obligations under Art. 4
(3) TEU in an area of shared competence. While waak still ongoing at EU level concerning the
same subject-matter, Sweden had unilaterally stddné proposal to include a particular chemical
substance (PFOs) in the annex of the Stockholm €dion. After an unsuccessful attempt at

18 Ruling 1/78re Draft Convention of the International Atomic EggrAgency on the Physical Protection of Nuclear
Materials, Facilities and Transportfl978] ECR 2151, paras. 34-36; Opinion 2/@€hnvention No. 170 of the ILO
[1993] ECR 1-1061, para. 36; Opinion 1/68IWTO Agreemerji994] ECR |-5267, para. 108.

17" Opinion 2/91Convention No. 170 of the ILKp993] ECR 1-1061, para. 38.

18 Cases C-266/08ommission v Luxemboufg005] ECR 1-4805 and C-433/03ommission \Germany[2005] ECR I-
6985

19 Case C-266/08ommission v Luxemboyrgara. 60.

20 Case C-266/08ommission v Luxembourgara. 60.

2L This is true only in areas of shared competeWigere Union competence is exclusive, by contragimidler States are
subject to ‘special duties of action and abstentimte the Commission has submitted to the Counailgpsals which,
although they have not been adopted by the Couegitesent the point of departure for concerted Conitjaction’,
see Case 804/T@ommissiorv United Kingdonj1981] ECR 1-1045, para. 28.

22 Case C-246/0Commission v Swededudgement of 20 April 20160t yet reported.
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encouraging Sweden to comply with the formal notdleging a breach of Art. 4(3) TEU, the
Commission decided to start infringement proceesivgfore the Court of Justice.

In the present case there was no formal decisigardéng a proposal to include PFOs in the annex of
the Stockholm Convention. Nevertheless, this didmean that no concerted Union action had been
initiated. In the view of the Court, the mere exigte of a Union ‘strategy’ not to propose thenigtof

the substance in the context of the Conventionsufficient to impose special procedural obligations
on the Member Statéd.Examining whether such a strategy had already laelepted at the time
when Sweden submitted its unilateral proposal Gbart found that there was ‘no “decision-making
vacuum” or even a waiting period equivalent to #imsence of a decision’, because it had been
intendednot to reach a decision not to add PFOs to the ligoroposed substanc&sThere was,
therefore, a ‘concerted common strategy’ within @@uncil not to propose the addition of PFOs to
the StocFlghoIm Convention, which Sweden ‘dissociaitself from by unilaterally submitting such a
proposal:

In this case, we see a committee structure imposiggificant restraints on the Member States.
Within a specialised Council working group, the M States and the Council agreed that no action
was to be taken concerning this substance, besaurdewas ongoing on the identification of control
measures at EU level. In the specific context sfitationalised cooperation, a strategy adoptetiwit
the framework of a committee structure had thecethé precluding all unilateral national action.

What emerges from the Court's case law is a brefaaityed procedural duty on the Member States
once a concerted action has been initiated aimétkaddoption of a common Union position. Where
cooperation between the Member States, the Conunissnd the Council in an institutionalised
setting is concerned, however, the duty of sincemgeration is more stringent in comparison with th
way it operates in the context of the conclusiomtdrnational agreements.

3.2. The Legal Effect of Inter-institutional Initiives

In a different case, moreover, such inter-institoidil strategies have been found to have bindiregeff
imposing on the Member States a duty not to adopfiicting positionsThis question was addressed
in the FAO casé® which concerned the exercise of voting rights by BU and the Member States
within the UN Food and Agriculture Organization BA In order to facilitate voting within the FAO,
the Council and the Commission had adopted an geraant setting up a coordination procedure
between the Commission and the Member States. toréda@nce with the arrangement, the
Commission submitted a proposal to the Council igling for the exercise by the Union of the right
to vote in respect of a particular topic. In smfehe Commission proposal, the Council proceeded t
give the Member States the right to vote.

Asked by the Commission to annul the Council's glenito conclude the draft agreement, the Court
found that in the specific case, the duty floweediy from the arrangement concluded between the
Council and the Commission:

‘In the present case, section 2.3 of the Arrangénhetween the Council and the Commission
represents fulfilment of that duty of cooperatiogtvbeen the Community and its Member States
within the FAO’?’

In other words, as Heliskoski notes, ‘it was thioube concept of the duty of co-operation that the
Arrangement [...] was vested with normative contéhis a result, the Council decision to conclude

3 Case C-246/0Commission v Swedgepara. 76.

24 Case C-246/0Commission v Swedgpara. 87.

% Case C-246/0Commission v Swedepara. 91.

% Case C-25/9€ommission v CouncfFAO) [1996] ECR I-1469.

27 Case C-25/9€ommission v Coungipara. 49.
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the draft agreement was annulled. The Court's jumege in theFAO casethus, left no doubt that the
start of an informal Union initiative within an imsitionalised framework can have binding effect on
the Council and restrain the latter in its freedonadopt a position of its own. Any such arrangeimen
is considered &ulfilmentof the duty of sincere cooperation.

4. The Duty of Loyalty in the Context of CFSP

As the previous section showed, the Members Statesubject to strict procedural obligations once a
Union initiative has been started in the contextniked agreements under what used to be the first
pillar. In order to assess the impact these finglic@uld have for restraints within the frameworkhed
EEAS, the question needs to be addressed to whenmtethe restraints flowing from the duty of
loyalty under Art. 4(3) TEU can be transposed o @i-SP.

The Treaty does not provide much guidance on theifmg nature of Decisions taken within the CFSP
context, and neither is the Court of Justice inoaitjpn to take it upon itself to develop guiding
principles, due to its limited jurisdiction. Nevieeless, it has been argued that the language found
the relevant Treaty provisions suggests that theptawh of CFSP decisions does indeed limit the
Member States' freedom to pursue their foreigncpatiaking as they wisf. In particular, CFSP
decisions ‘shall commit the Member States in thsitjmns they adopt and in the conduct of their
activity’ (Article 28(2) TEU). CFSP decisions caterefore, be considered ‘concrete norms of
conduct, demanding a certain unconditional behavimmm the Member State® As a result, the
Member States are not allowed to adopt nationatipos or to act in violation of CFSP Decisions in
any other way.

Notwithstanding substantive obligations, the questis whether the Member States’ freedom of
action on the international scene can be subjeptdoedural restraints even before a CFSP Decision
is adopted. The key provision concerning procedwgstraints in the CFSP is constituted by Art. 32
TEU which lays down that ‘Member States shall cdinsiwe another within the European Council and
the Council on any matter of foreign and securityiqy of general interest in order to determine a
common approach™ This obligation forms part of the concept of sysaéic cooperation referred to
in Art. 25 TEU. In the CFSP area, it still servastlze key notion, in the absence of which it wdogd
impossible for the Union to define and implemenfoeeign and security policy. The systematic
cooperation referred to in Art. 25 TEU is to beablished in accordance with Art. 32 TEU, which
contains the actual procedural obligations. In gple, the scope of issues to which the systematic
cooperation applies is not subject to any limitatibut Art. 32 TEU immediately qualifies the
obligation by adding the words ‘of general intere$he European Council has not provided any
further specification of ‘general interest’ in A2 TEU. This seriously limits the information and

(Contd.)

2 J HeliskoskiMixed Agreements as a Technique for Organizingriternational Relations of the European Community
and its Member Stat§3he Hague: Kluwer 2001) 65.

2 gee further, A Dashwood, ‘The Law and Practice€BBP Joint Actions’ in M Cremona and B De Witte (ei)
Foreign Relations Law — Constitutional Fundament@xford: Hart Publishing 2008) 53 Hillion and R Wessel,
‘Restraining External Competences of EU Member Stateter CFSP’ in M Cremona and B de Witte (e84),Foreign
Relations Law - Constitutional FundamentéBxford: Hart Publishing 2008) 83.

Hillion and Wessel, ‘Restraining External Competsnof EU Member States’ 83.

30

%1 The provision reads as follows: ‘Before undertgkiany action on the international scene or enteiiiig any

commitment which could affect the Union's interesidch Member State shall consult the others witténEuropean
Council or the Council. Member States shall ensimaugh the convergence of their actions, that thotlis able to

assert its interests and values on the interndtemesde. Member States shall show mutual solidaftyen the European
Council or the Council has defined a common appra@the Union within the meaning of the first paragin, the High

Representative of the Union for Foreign Affairs &wturity Policy and the Ministers for Foreign Affabf the Member

States shall coordinate their activities within @&uncil’.

%2 R Wessel, ‘The Multilevel Constitution of Europed&oreign Relations’ in N Tsagourias (edjransnational

Constitutionalism: International and European Persipees(Cambridge: Cambridge University Press 2007) 160, 179
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consultation obligation in the first part of thisitigle. On the one hand, the Member States are
obligated to inform and consult one another, whiethe other hand they are given the individual
discretion to decide whether or not a matter isgeheral interest’. Indeed, although there is an
obligation to try and reach a Union policy, in caédailure, the Member States remain free to peirsu

their own national policies.

Nevertheless, it can be asserted that the MembgzsSare indeed under a general obligation torimfor
and consult one another. Through the informatioth eonsultation obligation in Art. 32 TEU, the
Member States ordered themselves to use it asfahe oneans to attain the CFSP objectives in Art.
24 TEU. This assumption is supported by Art. 24{8UJ which lays down a more general loyalty
obligation. This obligation is not further definedl.possible interpretation could be found in theydu
of sincere cooperation under Art. 4(3) TEU. Liket.A4(3) TEU, the CFSP provision contains a
positive obligation for the Member States to actively depethe Union's policy, including the
obligation to ‘work together to enhance and devetogr mutual political solidarity’. Moreover, the
negativeobligation not to undertake ‘any action which @ntrary to the interests of the Union or
likely to impair its effectiveness as a cohesivedon international relations’ is also comparétbléhe
negative obligation contained in Art. 4(3) TEU.

Given the similarities between Art. 4(3) TEU and.A&4(3) TEU which virtually echoes the wording
of the former provision, there are no obvious reasoot to interpret the former in the light of the
jurisprudence on the latter. However, the limitedsdiction of the Court of Justice concerning CFSP
related matters turns the question of whether ds¢raints attributed to Art. 4(3) TEU by the Court
could also apply to Art. 24(3) TEU into a discussam a primarily theoretical level.

The limited jurisdiction notwithstandintj,the Court of Justice has repeatedly made it dleatr the
duty of loyalty is of general application and reestbeyond limitations imposed by Treaty provisions
and questions of competence. Thus, Member Statedh@und by a duty of loyalty even when
operating in spheres of national competéhots the Court held it€Commission v. Luxemboyrthe
‘duty of genuine cooperation is of general appl@matand does not depend either on whether the
[Union] competence concerned is exclusive or on aght of the Member States to enter into
obligations towards non-member countri€s’.

The broad construction of the duty of loyalty by tGourt does not, however, necessarily imply the
extension of the Court's findings concerning AB)4TEU to other areas of Union law, such as the
CFSP. Yet, it has become apparent that the Coligsren its interpretation of provisions from the
first pillar in order to interpret correspondingopisions from other areas of EU law. Thus, the €our
suggested in thBupind® judgement that the duty of loyalty expressed imrent) Art. 4(3) TEU was
not limited to the first pillar:

‘It would be difficult for the Union to carry outs task effectively if the principle of loyal
cooperation, requiring in particular that Membeat8¢ take all appropriate measures, whether
general or particular, to ensure fulfilment of thelbligations under European Union law, were not

3 with the coming into force of the Lisbon Treatlie High Representative has assumed an importamtimaénsuring

compliance by the Member States of their CFSP diigpoperation. According to the last indent of Alei 24(3) TEU,
the HR, together with the Council, is entrusted with enforcement of the loyalty principle, a higliyportant role
given the absence of the Court's jurisdiction d®BSP matters. Considering that, according to Art21TEU (Nice),
the supervision of compliance was formerly assigmeg to the Council, the fact that this duty hagi partly delegated
to the ‘double hatted’ High Representative, who emiboth Union and intergovernmental interests ia jposition, can
only contribute to increasing the effectivenesswath supervision.

3 See e.g. Case C-124/9Be Queen, ex parte Centro-Com Srl v HM Treasury Bawk of England1997] ECR 1-81,
paras. 24-25; Case C-235/8rnunziata Matteucci v Communauté Francaise de 8e@jl988] ECR 5589, para. 19.

% Case C-266/08ommission v Luxemboufg005] ECR 1-4805, para. 58.
%  Case C-105/0Bupino[2005] ECR -5285.
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also binding in the area of police and judicial pe@tion in criminal matters, which is moreover
entirely based on cooperation between the MemlztesSand the institutions [..5.

In the view of the Court, recourse to legal instemts with effects similar to those provided forthg

by the former EC Treaty was necessary in ordecaattibute effectively to the pursuit of the Unisn’
objectives® The Court thus suggested that the principle ofesi® cooperation has a binding effect
on the Member States in relation to the Union aghale. This broadly-framed reasoning has led
commentators to deduce that the principle of smo®operation should also, a fortiori, apply in the

context of CFSP®

Another argument brought forward in support of dpplicability of the Court's interpretation of Art.
4(3) TEU across all areas of EU law relates to ghaciple of consistency and coherence of the
Union's external action laid down in Art. 13 TEUhelduty of loyalty under Art. 4(3) TEU, in fact,
plays a key role in ensuring such coherefidefailure to comply with the requirement of consiscy
and coherence could thus be considered a bredbk diuty of sincere cooperation.

5. The Duty of Sincere Cooperation Within the EEAS

On a general basis, there is no reason to doubtathgeneral duty of loyalty between the EU
institutions and the Member States also appliesiwithe EEAS, especially considering the inclusion
of a specific duty of cooperation in Art. 3(1) dktCouncil Decision, emphasising that the EEASIshal
cooperate withinter alia, the diplomatic services of the Member States. &lew, the precise scope
and content of such a loyalty obligation within fh@mework of the EEAS depends on the extent to
which the Court's findings from the former firstii can apply within the EEAS context.

5.1. Common Strategies in the EEAS - A Duty to AtlapCommon Position?

As we saw in the previous section, the Member State subject to a loyalty obligation similar te th
duty of sincere cooperation under Art. 4(3) TEU revéhen acting in areas of CFSP competence.
Nevertheless, it does not follow that the Membertet' obligation to adopt a common position once
concerted Union action has been initiated candresposed to the EEAS. The cases discussed earlier,
in fact, are specific to the context of legally diiimy international agreements, while the EEAS does
not generally operate in the framework of interoradl agreements, being primarily internal in its
functioning. An external dimension requiring cemtaommitments by the Member Statesardsthe
Union is, therefore, absent in the EEAS. IndeedthmSwedish PFO%ase, the Court of Justice
expressly refers to the unity in the internatioegiresentation of the Union and its Member Statéls a
the fact that a unilateral proposal would weakegirtimegotiating power with regard to the other
parties to the Convention concerfédAs a consequence, it could be argued that therdiit
institutional structures concerned make it impdssilo transfer the principles established in the
context of international agreements to the EEAS.

37 Case C-105/0Buping para. 42.
% Case C-105/0Buping para. 36.

39 See A Dashwood, ‘The Law and Practice of CFSPt Jaitions’ in M Cremona and B De Witte (ed&U Foreign
Relations Law — Constitutional Fundament@Dxford: Hart Publishing 2008) 53, 56;Hillion and R Wessel, ‘External
Competences of EU Member States under CFSP’ in M Grarand B de Witte (edslEU Foreign Relations Law -
Constitutional Fundamental®©xford: Hart Publishing, 2008) 79, 93.

40 gee also CW HermanrMtich Ado about Plutd The “Unity of the Legal Order of the European ditiirevisited’, EUI
Working Papers, RSCAS 2007/@5 Hillion, ‘Tous pour un, un pour tougtoherence in the External Relations of the
European Union’ in M Cremona (ed)evelopments in EU External Relatiof@xford: Oxford University Press 2008)
10.

41 Case C-246/0Commission v Swedefudgement of 20 April 201@yr, para. 104.
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These structural differences notwithstanding, isubmitted that the decisive point in the Court's
reasoning in th&wedish PFOSase is not so much the impact of unilateral actio the unity of
international representation as it is the fact thithin the framework of inter-institutional cooaion,

it had been agreedot to take action, which, in turn, was based on albmof relevant factors,
including economic ones, which had led the Counoinmittee to postpone further actiBnThe
Court thus makes it clear that the duty of since@peration operates omwo levels in this case. As we
saw in theCommission v. GermarandCommission v. Luxembouogses$? considerations of external
representation and the fulfilment of internatiorddiligations alone are not sufficient to justify
compliance restraints once a strategy had beeatédt by a single institution. Such a strategy was
only found to create compliance obligations for tiember States, once accepted as ‘concerted
action’ at Union level. It thus becomes apparei th the Swedish PFOSase, the institutional
framework created for the cooperation between thir@ission, the Council and the Member States
gave rise to additional procedural obligations.

A similar reasoning, in fact, can be found in &0 case” On the one hand, the Court of Justice
criticised the false impression that the MembeteStavere representing the Union created by their
exercise of the voting rights, but on the otherchaih emphasised the fact that the Union was
prevented from having any effective say in theh@a deliberations preceding the final decision an th
text of the Agreemerit. Moreover, the Court argued that the exercise yMember States of the
right to vote also had effects as regards competémdmplement the Agreement and to conclude
subsequent agreements on the same qué8tion.

In both cases, therefore, the Court's considemtimbeyond questions of external representation in
specific instances. What is at stake is the Unifsesdom to assume and carry out commitments and
adopt strategies within the same framework in thtaré. Since in an institutionalised setting, rules
and regulations are adopted with a view to creasimgngoingobligation for the EU institutions and
the Member States, the latter are under strictquhoi@l duties which go beyond the general duty to
facilitate the achievement of the Union's taskd tewn in Art. 4(3) TEU that we find, for exampie,

the case of th@egotiationof an agreement, as in tl@mmission v. Germamgnd Commission v.
Luxembourgcases. While in these two cases, there was namangbligation and no rules of conduct
in place, Member State action in tBevedish PFO&ind theFAO cases affected a Uniastrategy
concerning the fulfilment of aongoingcommitment. Compared with the notion of ‘starcohcerted
Union action’ which we find in the context of negdion and ratification of an international
agreement, the obligations imposed on the Membate$Stonce a ‘Union strategy’ has been adopted
have an additional dimension, both in a temporakelé as in a normative sense. Rather than being a
force for negotiation, in this context the dutycobperation becomes a force for convergence

5.2. Restraints Within the EEAS in Practice

In light of the fact that the Member States areeaura duty not to jeopardise a Union strategy by
adopting conflicting national positions, the estbhent of the EEAS may entail significant
restrictions for the Member States' freedom toosicthe international scene. As we saw above, when

42 Case C-246/0Commission v Swedgparas. 87-90: As the Court pointed out, the coteeii decision was motivated by
the fact that work was ongoing on the identificatiof control measures at Union level. Once the Casimin had
submitted a proposal on those control measures SPF&e intended to be proposed for inclusion inaheex of the
agreement. In addition, the Court noted that thesiBeacy drew the attention of that group to thenecaic
consequences of a proposal to include might r@saltcall for additional financial aid on the paftdeveloping countries
which are parties to that convention.

43 Cases C-266/08ommission v Luxemboufg005] ECR 1-4805 and C-433/0Bommission \Germany[2005] ECR I-
6985, see above.

44 Case C-25/9€ommission v Council (FAQ)996] ECR |-1469, see above.

4 Case C-25/9€ommission v Coungciparas. 33 and 34.

46 Case C-25/9€ommission v Coungipara. 36.
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acting within the framework of the CFSP but outdige EEAS, the Member States are merely bound
by a limited procedural obligation under Art. 32 OEunder which they are given the individual
discretion to decide whether or not a matter faithin the scope of application of that provision o
not. Moreover, such procedural obligations onlga@rnce a ‘common approach of the Union’ has
been defined (Art. 32, second indent, TEU). Mosrietive procedural duties relating to the stdrt o
concerted Union action, as they exist in the candéxhe former first pillar, have consequently bee
absent.

This absence can be explained by the significdedly prominent role which the Commission plays in
CFSP. The Commission's influence remains far frioah the one it enjoys in the former first pillam. |
fact, the Council generally does not depend up@n Gommission to make proposals in order to
initiate the law-making process.

Its limited competences in the CFSP field notwdhsling, the Commission has various non-binding
instruments at its disposal to influence the Cdimpiolicy choices at the agenda-setting phase: the
Commission can submit ‘communications’, give ‘reeoemdations’ and communicate non-papers to
the Council. Containing conceptual proposals anthi@ssion initiatives, such documents are aimed
at the policy initiating stag€.Nevertheless, the Commission's prospects of makegouncil accept

its initiatives are very much limited by intergomerentalism. If the Member States, acting within the
Council, refuse to take the Commission's propas#dsaccount, their lack of political will prevetiie
adoption of any kind of Commission initiative at Bavel in the CFSP sphere.

With the creation of an institutionalised framewdit foreign policy-making in the form of the
EEAS, however, the Member States are no longer lyneepresentatives of the national interest.
Although their national diplomatic identity contiesito be important, the Member States now form
part of a tripartite structure aimed at establighenconsistent and coordinated foreign EU poliay. |
view of the particular procedural duties imposedtlom Member States where a Union strategy has
been adopted within the framework of such institutilised cooperation, a case can be made for a
stronger position of Commission initiatives in figme policy. Whilst still not legally binding on the
Member States, Commission initiatives, such ascpadr strategy papers, may now be considered a
‘strategy’ or ‘start of a concerted action at EMdl, which would impose on the Member States stric
procedural restraints to endeavour to adopt a campusition in that regard and not to take
conflicting national action. In those cases whemmmon position between the Community and the
Member States is not possible, however, MembeeStatll ultimately be able to express their own
national views and exercise their national powers.

6. Concluding Remarks

With the establishment of the EEAS outside the Ch@ecretariat and with an important representatio
of Commission officials, the Member States havextter@ a body capable of becoming a powerful and
influential actor in European external policy. hist respect, the tripartite structure created kg th
EEAS is of particular importance, not only in picil terms, but also legally speaking. From a
political point of view, the Member Statbave, by including Art. 27(3) in the Treaty, cantee to the
establishment of a framework for the coordinatiétheir external policies. From a legal perspective
the EEAS has the potential of imposing significardcedural restraints on the Member States'
freedom to conduct their foreign relationehe application of the duty of sincere cooperatimaler
Art. 4(3) TEU and the interpretation it has beewegi by the Court of Justice in relation to the
requirement to form a common position once an {imstitutional strategy has been initiated at EU
level may create obligations in areas which weevipusly merely subject to general and vaguely
defined information and consultation obligations. @&result, initiatives submitted by the Commission

47 See A Krause, ‘The European Union's Africa Politiie Commission as Policy Entrepreneur in the CR8803) 8
European Foreign Affairs Revie@21; further, e.g., L CranRolicy-Making in the EU: Conceptual Lenses and the
Integration Procesg¢London: Routledge 1997).
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may be given a significantly higher legal statugreif the final role played by the Commission with
the framework of the EEAS ultimately depends on hitw EEAS will develop and operate in
practice.
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The EU Strategy Towards WTO Commercial Disputes Afer the Lisbon Reform

Valeria Bonavita

Abstract

Over the years, decisions taken by the EuropearoriJQEU) political institutions and judicial
positions expressed by the European Court of &u$H€J) — directly or indirectly — concerning the
settlement of commercial disputes within the WT®ehaome to form part of a coherent EU strategy.
This paper discusses whether innovations brougbutaby the Lisbon Treaty in relation to trade
policy and to EU external action will trigger ahigtking of the EU strategy towards WTO disputes.
The analysis focuses on whether conditions forrategy revision are met as a result of the recent
changes undergone by the EU trade policy and, memerally, by the Union’s external relations. To
this end, three issues will be taken into accofirdt, the broader framework of objectives that the
Common Commercial Policy (CCP) is to serve follogvthe Lisbon reshuffling; secondly, the role of
fundamental rights; thirdly, the creation of cootion mechanisms with other EU external policies
and policy-makers. It is submitted that, althougtythave so far enjoyed a wide scope for manoeuvre,
EU political institutions will be faced with a demding juggling exercise as their strategy towards
commercial disputes must be fine-tuned so as tarerfsll consideration of both trade and non-trade
objectives of EU external action.

Keywords

WTO dispute settlement strategy — Lisbon Treaty em@on Commercial Policy (CCP) —
fundamental rights — policy coordination

1. Problem Definition

Decisions taken over the years by the Commissiahtae Council concerning the settlement of
commercial disputes within the WTO with a view teomling actual compliance (choice to bear
retaliations, pay compensations, enter into agre&mneutside the WTO legal framework, etc.) and
positions expressed by the ECJ in this regard &lerdidirect effect to WTO law, including to the
reports of the Dispute Settlement Body (DSB) paaels those of the Appellate Body (AB), denial of
EC extra-contractual liability for breach of WTOmMgaform part of a coherent EU strategy towards
commercial disputes, which applies particulariith@gh not exclusively — when the EC/EU acts as
defendant. These policy decisions and judicial positions cespto aratio that goes beyond the
immediate objective of avoiding that the CCP beraanstrained by WTO obligations. This rationale
concernsg internal and international standard gettis well as with the protection of vested Union
interests.

Phd candidate, University of Bologna.

It is to be mentioned that the number of defemsi@ses involving the EU marginally exceeds thelrarmof offensive
actions. However, the strategic features of theol/si approach to commercial disputes are more avioledefensive
cases, where the EU strategy can be observed mptbefore the WTO panel or AB but also outside th&QV
jurisdictional context, namely in relation to Conssion negotiations practices and ECJ'’s judiciavéagti

In view of the entry into force of the Lisbon &tg and the formal succession of the EU to the ERenWTO arena, for
the purpose of the present analysis, unless fugpecification is offered, the term Union will higrafter replace the
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A strategy is a set of decisions, actions and meuasin place in order to pursue one or more
predetermined objectives. An actor may decide tdifyots strategy for the following reasons: first,
the previous strategy becomes obsolete as resaltbénge in circumstances; secondly, a reshuffle o
the objectives that the strategy was designed teupuoccurs, so that a swift adjustment of the mean
becomes necessary; thirdly, means employed prolie tosuitable to achieve the final aims or, more
generally, the cost/benefit ratio of the strategwps to be unbearable.

The assertion whereby the EU has so far enactadpepstrategy towards commercial disputes is
founded on the observed connection between meahstgectives. As to the former, on the one hand,
the EU has made offensive use of the WTO Disputtefeent Understanding, by systematically
challenging measures adopted by commercial parttiexis were deemed to impair EU benefits
resulting from the WTO agreements. On the otheemllegations of unfair trade practices against
the EC were proven founded, the Union reacted by dengirect effect of adverse DSB rulingsy
choosing to bear commercial retaliations or to pagnpensations to the initiators of the dispute; by
concluding bilateral or plurilateral agreements sae¢ the WTO legal framework in order to
accommodate the commercial requests of the adpendg so as to protect the Community interest
while defusing the threat of a formal dispute.

Such means were often devised in order to shieddisp manufacturing sectors of the European

economy from foreign competition, as was the casete interests of producers and importers of
agricultural products in the bananas disputesoimescases, however, the objective of the Community
was not, or at least not only, the defence of oeraonomic interests, but also the need to protect
internally agreed standards and, ultimately, itgulatory autonomy. This is particularly the case of

commercial disputes which arose from Communityatiohs of the SPS and TBT Agreements, such
as thehormones beeindGMOscases.

Will the Lisbon reform lead to a revision of the EWategy towards commercial disputes by inducing
a rethinking of the relation between objectives amehns? This paper aims to verify whether at least
one of the three which may prompt a strategy remidias been met following the recent changes
undergone by the EU’s trade policy and more gehetat the Union external relations. For the

purpose of answering this question, one is forcethtkle the issue from a broader perspective. No
specific mention of dispute settlement in the WTaD be found in the reformed Treaty, just as it was
the case in the previous Treaty regime. The laattirgfict connections requires that the analysissocu

on the ways in which the Lisbon reform indirectiygacts on the Union’s strategy in the settlement of

(Contd.)
term Community so that the former will be employé&bavhen referring to legal circumstances and tasepertaining
to the scope of the former EC law, such as thegdaation in the WTO dispute settlement mechanidra, denial of
direct effect of WTO law or of hon-contractual liitly for breach of the latter.

Following the changes brought about by the LisBogaty, and still at the time of writing, no dispuvas settled in
which the EU as such took part as defendant. Thusmnal incompatibility of Union legislation wit/ TO law has yet
been found. This is despite the fact that someutéspagainst the Union have actually been launohéte post-Lisbon
era. See WTO DS40%uropean Union — Anti-Dumping Measures on Certaimtiear from ChinaWTO DS408,
European Union and a Member Stdfdhe Netherlands}— Seizure of Generic Drugs in Trangiindia complainant);
WTO DS409,European Union and a Member St§féne Netherlands}— Seizure of Generic Drugs in TrangBrazil

complainant).

Such direct reaction by the Court of Justice haenbanticipated by the political institutions whéey inserted in the
Decision concluding the WTO Agreement a clausengubtiut the direct effect of the WTO law within tB& legal order.
The Court itself used this argument to back upréasoning irPortugal v. Councijlwhere it refferred to the final recital
in the preamble to Decision 94/800, according tactvhby it's nature, the Agreement establishing Werld Trade
Organisation, including the Annexes thereto, isqustceptible to being directly invoked in CommumdtyMember State
courts’. See Case C-149/8rtuguese Republic v Council of the European Uri#99] ECR 1-8395, para. 48; and
Council Decision 94/800/EC of 22 December 1994 caringrthe conclusion on behalf of the European Conitpuas
regards matters within its competence, of the ageess reached in the Uruguay Round multilateral tiagons (1986-
1994), OJ L 336, 23.12.1994, 1, preamble finaltabcSee also A Ciampi, ‘Il Preambolo di una Degisiglel Consiglio
preclude al “GATT 1994” gli effetti diretti nell’alinamento comunitario?’ (1995) Hivista di Diritto Internazionale
407.
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commercial disputes. To this end, three issues ball taken into account: firstly, the broader
framework of objectives that the Lisbon Treaty detsthe CCP* secondly, the role of fundamental
rights following the conferral of binding force tile EU Charter of Fundamental Rights (CFR) and the
Union’s prospective accession to the European QGuiore of Human Rights and Fundamental
Freedoms; thirdly, a subsidiary element of disargsrelating to the creation of mechanisms for
coordination between the CCP and other EU extgroladies, will be dealt with in the final sectiof o
the paper.

It is submitted that both the first and the secel@ment might have a significant impact on the EU

strategy in commercial disputes since, even ffitiergnt extents, they will both affect the contexid

the objectives of CCP policy-making, eventuallyluehcing the cost/benefit ratio of adhering to the

strategy devised so far. The third element conngriihe coordination between trade and other
external policies, which, as the first two sectiahighe paper will demonstrate, appears to be more
pressing than before Lisbon, will equally play adal role in developing the EU’s strategy towards

commercial disputes.

2. Issue | — The CCP in the Broader Framework of th Union’s External Action

The CCP is now placed under the overall headingeéEal Action’ and its objectives appear to be
broader than in the past. Will this new set of Calffectives (Art. 206 TFEU; Art. 205 TFHuncto
Art. 3(5) TEU and 21(2) TEU, particularly points)(t (f) and (h)) place any real constraint on the
considerably wide scope for manoeuvre so far edjdyethe institutions in the conduct of the CCP,
particularly insofar as compliance with WTO obligats is concerned?

2.1. CCP Principles and Objectives Under the Comiityreaty

2.1.1. Uniformity Principle

Aiming to protecting the uniformity of the Commonalkket by avoiding distortions in competition
and risks of trade deflection that could arise grivber States pursued their individual externaletrad
policies? the principle of uniformity required the adoptiohcommon rules throughout the EC in the
field of the CCP. Besides the need to accommodate Internal Marketeras also beyond
Community frontiers, the ECJ considered that uniity was necessary to preserve the unity of the
EC’s position with respect to third countries irder to enhance the Community’s ability to defend
common interests.

Thea priori exclusive nature of the Community competence énfibld of trade arose as a result of
the application of the principle of uniformity. Hewer, uniformity comes to the fore only in areas of
the Internal Market where full harmonisation haeady been achieved, so that common external
rules are necessary for the functioning of the Maitself. The fact that the need for uniformitguéts

from internal harmonisation is clearly apparentaimeas such as trade in services and trade related
aspects of intellectual property rights, where rimi¢ harmonisation existed to a limited extend.

On the necessity to make a distinction betweerotijectives of the CCP and those of the Union’sesisatowards WTO
commercial disputes, sé#ra, fn 13.

®  Opinion 1/78 [1979] ECR 2871, para. 45 ff. See dlsioed Cases 37 and 38/8cial Fonds voor de Diamantarbeiders
v. NV Indiamex et Association de fait De Beld®73] ECR 1609.

M Cremona, ‘The External Dimension of the InterNarket’ in C Barbard and J Scott (ed$he Law of the Single
European Marke{Oxford: Hart Publishing 2002) 354.

A Dimopoulos, ‘The Effects of the Lisbon Treaty the Principles and Objectives of the Common ComialeRolicy’
(2010) 15European Foreign Affairs Revielb3, 154.
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Uniformity not being an imperative, such trade ardall within shared EC-Member States
competence for the purpose of concluding the Maghlagreement establishing the WTO.

The relation between internal harmonisation and rieed to ensure uniformity of external trade
policies did not entail that the CCP was meantuisye externally the same objectives of the Interna
Market, namely non-discrimination and eliminatidradl trade barriers. The Court clearly recognised
the lack of a community obligation under EC lawgtant non-Member States equal treatment in all
respects. As a consequence, the Community was edldw discriminate, firstly, between domestic
and third country products, producers and serviogigers; secondly, between products coming from
different third countries. Although the latter kinof discrimination was to be driven by the

Community interest,its application by the EC was nonetheless suljetlie requirements enshrined

in WTO and other international obligations applieato the Community.

Therefore, the principle of uniformity had only insnental value, since the uniformity of trade
policies was only required for the sake of protegtinternal harmonisation. Where this was not the
case, uniformity was only an additional tool for Mrounity institutions (see shared trade
competencesy.

Finally, the instrumental nature of such a prireif8 also highlighted by its neutrality in terms of
content!! Uniformity explains how the EC trade policy shoblel but not what it should include. It did
not provide any substantial orientation to the C@Rs leaving the Community institutions with a
quasi-absolute discretion for shaping trade pdimys to best serve the Community interest.

2.1.2. The Objective of Liberalising Trade and Nioade Aims

Art. 131 of the Treaty Establishing the Europeam@umunity (TEC) contained the only substantive
objective to be ascribed to EC trade policy andrefore, capable of affecting CCP policy making,
namely the liberalization of world trade throughe tiprogressive abolition of restrictions to
international commerce. Although substantial, saith was also nothing more than aspirational in
nature®? In fact, the Court stated the non-binding charastéhe liberalization objective, emphasizing
that the provision at issue should be confineddtaldishing an objective rather than imposing an
obligation?® In other words, the EC might adopt trade measpuesuing liberalisation but it was not
compelled to do it: trade measures adversely afigcsuch objective were not to be deemed
incompatible with Art. 131 TEC.

That being so, the concept of the Community intehes long been pivotal in shaping the CCP.
Whereas liberalization represented a guideline aon@unity institutions in charge of trade policy-
making, they enjoyed considerable discretion iressiag whether a liberalising policy would be
suitable to advance the Community interest. Sheoludd Community interest not coincide with the
prospected outcomes of liberalisation, the formeuld nonetheless take precedence over the latter.
This allowed policy objectives other than liberatisn as such to influence the content of the CCP.

® M Cremona, ‘Neutrality or Discrimination? The WTe EU and External Trade’ in G de Blrca J Scats)&he EU
and the WTO — Legal and Constitutional Iss(@sford-Portland: Hart Publishing 2001) 165 ff.

10 Cremona, ‘The External Dimension’ 374.

1 Dimopoulos, ‘The Effects of the Lisbon Treaty'6l5

2" Dimopoulos, ‘The Effects of the Lisbon Treaty'6l5

13 Case C-150/94nited Kingdom v. Council (Chinese Toy$p98] ECR 1-7235, para. 67; Case C-112[8irbeck v.
Hauptzollamt Frankfur{1982] ECR 1251, para. 10 ff; see also Case C-5EMbv. CBS United Kingdom Lt[1976]
ECR-811.
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From an international point of view, while pursingpn-trade objectives, CCP-related actions
occasionally resulted in restrictions of internatib trade, thus openly contradicting the aim of
liberalisation and possibly giving rise to commatrdlisputes.

Internally, the Treaty lacking a clear-cut defioiti of the content of the CCP, the circumstance
whereby trade measures pursued objectives other tthde liberalisation gave rise to numerous
disagreements regarding the scope of such a patidythe types of measures that could fall under the
Community trade competence. As a matter of facermén more specific legal basis was lacking in the
Treaty, the CCP has been used for the adoptiomdé tmeasures which pursued objectives other than
regulation of trade flows and trade restrictiondiicl were linked for example to environmental
protection and development cooperation.

When specific legal bases allowing the Communityutalertake external actions in the above-
mentioned fields were eventually inserted into Tmeaty, legal battles concerning the choice of the
most appropriate legal basis ensued. The Couffimaafl in most instances the role of the CCP in the
adoption of measures pursuing non-trade objectpasicularly in cases where Community measures
had more than one purpose or a twofold componesnit & well known, the choice of the legal bases
upon which to found a prospected policy measurdoprally affects the exercise of the relevant
competence. Within this framework, the Court recseu the possibility to adopt trade measures
pursuing other objectives without however clarifyithe interaction between trade and non-trade
objectives, their respective legal value and detéor prioritisation. In this way, the Court aveit
interfering with the substantive policy choices maldy legislative and executive Community
institutions.

2.2. CCP Principles and Objectives Under the RefedvEU Treaty

The Lisbon Treaty has modified the scope and natitke CCP and has reformed the principles and
objectives* governing it. To start with, the Lisbon Treaty gps all EU external policies, including
the CCP, under a common heading (Arts. 3(5) andEW) containing principles and objectives of
general application. Moreover, specific attenti@inly paid to the CCP, the reform touches upon the
nature and the role of the objective of liberalmatas shown in Art. 206 TFEU (ex Art. 131 TEC).

Will such changes also affect the EU’s strategyams commercial disputes within the WTO?
Various considerations can be advances in thisotsparticularly concerning a possible narrowifg o
the scope for manoeuvre enjoyed by EU institutidhgs submitted that the different nature of the
objective of liberalisation and the broader framdwaf CCP goals will make EU positions regarding,
first, the effect of DSB and AB reports and, secahe EU extra-contractual liability for breach of
WTO law more difficult to bear.

14 For the purpose of this paper the term ‘objetivemployed in relation to different contexts, iai should however not
induce any ambiguity as to the argument presentdirmafter. It is therefore appropriate to clartfat the term
‘objective’ points at both the goals that the CCPsash is intended to achieve according to the relevaeaty
provisions, and the aims that the Union’s strateegyards commercial disputes is designed to puistg.important to
underline that, whereas the Lisbon reform touchesnuCCP goals, particularly by changing their natthe same
cannot be said with regard to the aims of the Usiatrategy. The latter, which have been identifgatlier as the
protection of European key economic interests afdhe Union’s regulatory autonomy, remain in faetrgely
unmodified. It is interesting to note that the teets of objectives do not necessarily point inghme direction and are
not easy to organise in a consistent strategyhah a@ften the objectives of protecting economierests and regulatory
autonomy can only be pursued at the expensestbkfuiberalisation.
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2.2.1. Uniformity Principle

The principle of uniformity remains of utmost impamce for the nature and exercise of the EU
competence in external trade and has undergoneubstasitial modifications. Art. 207 TFEU
reiterates that ‘the CCP shall be based on unifmintiples’.

Moreover, uniformity seems to continue having aariestrumental interest for trade policy-makers.
In fact, it has correctly been noted that the esitamof the Union’s exclusive competence to alhare
of the CCP, including trade in services, trade etspef IP and FDI, somehow diminished the
instrumental function of the principle of uniformitand its role as a link between internal
harmonisation and the nature of the external coempet® As a matter of fact, not all aspects of trade
in services, trade aspects of IP and FDI have dyréaen subject to harmonisation. Whereas in the
past this would have led to the maintenance of axesh competence, the extension of the EU’s
exclusive competence to cover such trade sectdtensothe link between harmonisation in the
internal market and the nature of the trade conmpetdt follows that the uniformity principle mag b
vested with more than a mere instrumental function.

However, such rethinking must however be balangetutiher considerations. Even though the EU
becomes a single trade actor in the abovementifigled, different national interests remain shelter
from undesired policy actions. When deciding oruéssconcerning trade in services, commercial
aspects of intellectual property rights and FDE thouncil will continue acting according to the
unanimity rule as long as unanimous actions aterstjuired for the adoption of internal ruls.
Unanimous decision-making is also required forabeption of trade measures pertaining to trade in
cultural and audio-visual services, on the one hand trade in social, education and health sesyice
on the othet’ The lasting pivotal role played by Member Stateshiese trade areas is probably not
sufficient to bring the instrumental role of unificity back into the spotlight, as in fact Membert&sa
can no longer adopt different approaches to trattethird countries in such aredshut surely makes
the assessment of the new degree of exclusivitiyeoEU’s trade competence more nuanced.

2.2.2. The Reformed Obijective of Liberalisation

The Lisbon Treaty alters the role of liberalisatamian objective of the CCP. In terms of scope, Art
206 TFEU adds a referenceftweign direct investmeni{$-DI) and toother barriersto trade in order
to mirror the substantive expansion of the EU’'d@stge trade competence.

The main change, however, stems from the new wordlithe provision. Whereas prior to the Lisbon
reform liberalisation enjoyed just an aspiratiovalue on the ground that, according to Art. 131 TEC
the Member States onbimed tocontribute to such objective, Art. 206 TFEU usenae assertive
language and states that the EU as such, notgugtembersshall now contribute to the liberalisation
of international trade, namely to the harmoniougettgpment of world trade, the progressive abolition
of restrictions to international trade and on Fid the lowering of customs and other barriers.

What used to be an option now seems to have tunte@ proper legal obligation. In fact, the dredte
of the Lisbon Treaty did not reiterate the quatdifion of liberalisation as a non-binding objectofe
the reformed Treaty, whose pursuance lies in theldiaf the EU institutions and depends on their

15 Dimopoulos, ‘The Effects of the Lisbon Treaty'dl5

16 Art. 207(4) TFEU, second alinea.

17 Art. 207(4) TFEU, third alinea. Provisions contd in both the second and third alinea justifyrieed for unanimous
action in the respective trade fields in the lighthe imperative to defuse any risk of prejudicMgmber States’ cultural
and linguistic identities on the one hand, andamati peculiarities with regard to the organisatdisocial, education and
health services, which Members States are solsporesible to deliver, on the other.

8 Dimopoulos, ‘The Effects of the Lisbon Treaty'dl5
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assessment of the Community intef@€bn the contrary, they have opted to upgrade tlectibe of
trade and FDI liberalisation to the rank of compunysaims, as the true and main target of all CCP
measures, to which other — both commercial andaoonmercial — objectives must give way.

The mandatory nature of the objective of liberagisabecomes even more apparent if Art. 206 TFEU
is compared to other provisions having a similardimy and which the Court has already interpreted.
In Portugal v. Councif for example, the ECJ confirmed the compulsory meatf the objective of
promoting democracy and the rule of law in the Camity competence in the field of development
cooperation (as enshrined in then Art. 177(2) TEQe binding character of the relevant provision
was acknowledged based precisely on its wortfidkpplying such a reasoning to Art. 206 TFEU,
would make it difficult to deny the mandatory na&wf the objective of liberalisation. Consequently,
proven incompatibilities of EU trade measures vatlth an objective may compromise their very
lawfulness and could result in them being declawgd.

Nor does the commitment togaadual liberalisation of international trade lessen tivding nature of
the obligation contained in Art. 206 TFEU. On tlomizary, such a commitment may be interpreted as
precluding any step back from the achieved levdibafralisation and as prohibiting the adoption of
restrictive measure$, which would in practice disregard the mandatoryjeciive of pursuing
progresses, however gradual, in liberalisation.

It should be noted that EU institutions retain dision as regards the determination of the timefram
and means for fostering liberalisation. Howevere thisbon Treaty narrows their margin of
appreciation as it forbids the adoption of comn@roieasures that might hamper the aim of further
reducing barriers to trade and, possibly, that treglgt affect the existing levels of liberalisation

2.2.3. The CCP Under a Common Constitutional Fraonkewf EU External Relations

Previously placed under different and autonomouadings of the Community Treaty,external
policies are now found under a single frameworlficiples and objectives governing EU external
action as a whole. Mainly consisting of Arts. 3{nd 21 TE® and later reiterated in Art. 205
TFEU?Z® such a single framework encompasses a set of camabes which are intended to provide

9 M Cremona, ‘A Constitutional Basis for Effective tEsnal Action? An Assessment of the Provisions &h External
Action in the Constitutional TreatyeUl Working Paper Law2006/30, 29; see also Dimopoulos, ‘The Effectshaf t
Lisbon Treaty’ 160.

20 Case C-268/9Bortugal v. Counci[1996] ECR I-6177, para. 23.

2L The Court interpreted the expression ‘shall cbntg’ contained in Art. 177(2) TEC as conferringdiig force upon the
objectives at issue, the result being that thetyreauld compel EU institutions and Member Statesheir attainment.
See Case C-268/96 above.

22 Dimopoulos, ‘The Effects of the Lisbon Treaty'116

2 Cremona has noticed that the current list of jipies and objectives of EU external action incogpes principles and
objectives that were found in specific policy figldnder the TEC. See Cremona, ‘A Constitutional B&sis’

24 While providing an overall glimpse at the finéina of the European integration process, Art. 3 Taknowledges an
autonomous role to some general external goalsagPagsh 5 thereof points at ‘peace, security, thstaguable
development of the Earth, solidarity and mutuapees among peoples, free and fair trade, eraditatipoverty and the
protection of human rights [...] as well as [...] theict observance and the development of internatitew’ as the
objectives that the Union is called upon to punsthée acting on the international scene.

25 Art. 21 TEU complements and further specifies. 8(5) TEU by indicating both the principles inspir EU external
action (para. 1) and the specific objectives ihtended to pursue (para. 2).

26 Art. 205 TFEU creates a functional linkage betweee General Provisions on the Union’s Externaigkccontained in
the TEU and the specific external competencesdaign in the TFEU in that it prescribes that thedsrs action on the
international scene shall be guided by the priesipbursue the objectives and be conducted in dacoe with the
general provisions laid down in Art. 21 TEU. Moreoyit is to be noted that the drafters of the Tydaok care of
establishing a one-to-one functional linkage betwtbe relevant provisions of the two Treaties. Témuirement that the
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guidance in the exercise of EU external competenaespectively of their nature and of whether
they have been conferred by the TEU or the TFEU.

The Union’s trade policy is henceforth to be coniddcaccording to the principles and objectives of
the EU’s external action. On the one hand, thisesaithe question as to whether there will be any
increased tendency for the EU to use trade pol&yam instrument for the achievement of other
external policy objectives, such as the ones infiei@ the CFSP, environmental or development
policy.?” On the other hand, one might wonder if such broagiege of objectives, besides offering
new opportunities to enhance the consistency oéreat relations, will also pose major legal
constraints to trade policy-making as such.

Art. 3(5) TEU mentions free and fair trade as ofithe basic objectives of the Union’s international
action. Therefore, the creation of a single coutstihal framework for EU external relations affects
the CCP given that the latter is not only boundthey principles and objectives expressed in trade-
related provisions of the Treaty but also by theegal ones applicable to the Union’s external astio
as enshrined in Art. 21 TEU. In other words, thes m®rmative setting indirectly imposes a general
need to coordinate the CCP with other externakpesj whilst at the same time formally allowing the
pursuit of non-trade objectives through the adoptaf CCP measuré8. The new framework
determines what can and what cannot be paintetienanvas, by imposing additional constraints to
the exercise of the EU trade competence, whilda@tsame time affording previously unexpressed
opportunities for the employment of CCP measuré® [Egal logic enshrined in such provisions is
hardly questionable, particularly if looked at froine point of view of consistency advocates.

Whereas Art. 3(5) TEU gives a glimpse of the pphes governing the Union’s external action, Art.
21 TEU contains a detailed list of principles arigectives that are relevant for the exercise of the
Union’s external competences, including the CCP.

The Treaty emphasizes the application of thosergépenciples in the field of the CCP more than
once. The connection between Art. 21 TEU and th® @Creaffirmed in the TFEU, particularly in
Arts. 205 and 207, with the former providing a flimcal link between Art. 21 TEU and the external
policies under the TFEU and the latter explicitigarporating the general principles and objectifes
Art. 21 into the CCP?

In conclusion, under the Lisbon Treaty, objectia@sl means previously applicable to more distinct
external competences become of general and intagebhle application. Specifically referring to
trade concerns, they are to be extended to albarelaU external action, so that trade objectivesta

be duly taken into account when drafting both CG& mon-CCP measures. Similarly, CCP measures
are to be designed with a view to serve, or at leatsto hamper, both trade and non-trade objextive

(Contd.)
development and implementation of the differentaref the Union’s external action covered bothHgy€FSP, by Part
Five of the TFEU and by the external aspects ofottser policies respect the principles and pur$ee dbjectives
contained in the first two paragraphs of Art. 21UTEan already be detected in the third paragraphhefsame
provisions. Finally, the reference to external aspef the Union’s internal policies extends thepse of Art. 21 TEU
principles and objectives to yet another dimengiérEU governance, not touched upon by the Treatyipions on
external action but certainly relevant for the dition of the overall EU international conduct.particular, in the light
of the practice whereby virtually all EU policieaue acquired an external dimension, it could beriefl that Art. 21 has
a significantly wider scope than expected. Decisind treaty-making practice - and possibly judic@htrol operated by
the ECJ - will tell to which extent EU institutioaad Member States will be willing to acknowledgelsa scope.

275 Woolcock, ‘The Treaty of Lisbon and the Eurapémion as an actor in international tradeGIPE Working Paper

01/2010, 13. For an assessment of the recent geaafticoncluding bilateral Free Trade AgreementA§), concluding
that this focus on trade liberalization leaves ptfigectives on the sidelines, see the contributipiBoris Rigod in this
edited Working Paper.

2 Dimopoulos, ‘The Effects of the Lisbon Treaty'116

2 The last sentence of Art. 207(1) TFEU provides tithe common commercial policy shall be condudtethe context

of the principles and objectives of the Union’sezrtal action’.
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2.2.3.1. Trade Objectives of the EU External Action

Arts. 3(5) and 21 TEU emphasise that general todijlectives such as liberalisation of international
commerce, which Art. 206 TFEU defines as beingahly CCP aim, are not to be served only by the
Union’s commercial policy but must be taken inte@mt also when other competences are exercised.
In other words, also non-trade policies are toioate to the achievement of trade-related objestiv

In Art. 3(5) TEU, free trade is identified as a geal objective of the EU external action alongside
with fair trade. Social concerns therefore becomue pf European trade policy, and apply in parallel
to the more obvious economic ones.

This is confirmed by a close reading of Art. 21€)TEU, which explicitly recognises the progressive
abolition of restrictions to trade as an objectofeEU external action, but also puts the aim of
commercial liberalisation in perspective, makingnstrumental to the promotion of international
economic development. The constitutional relevasidderalisation comes to the fore insofar as such
a goal is designed to be the basic tool for theeaeiment of the broader objective of integratinigdth
countries into the world economy.

2.2.3.2. CCP Non-Trade Objectives

As mentioned earlier, EU external action principdesl objectives incorporate values and goals that
were previously ascribed to specific Community @ek. Following the Lisbon reform, these
principles and objectives not only apply to thegedfic policy field of origin but also to all othe
fields of the Union’s external action, includinget@CP. Therefore, both trade and non-trade related
aims guide the exercise of the Union’s trade-relatewers. Although the use of CCP measures in
order to achieve non-trade objectives was practigeldU institutions and recognised by the ECJ prior
to the Lisbon Treats’ Art. 21 TEU represents nonetheless an importayat i@novation as it provides
the legal foundations for the non-commercial us€EGP measures.

More specifically, the operative value of this geion lies in the clarification it provides thateth
orientation of the CCP will now also depend on t@aale principles and objectives, such as the
promotion of democracy, rule of law, respect of hunrights, the Union’s security and the
preservation of international peace and security.. 2L TEU thus legitimises the practice of insegti
conditionality clauses in trade agreements andtigiutrade preferences to virtuous third countries
which show deference to such valdk&esides the objectives mentioned above, Art. 2U HIS0
recalls the preservation and improvement of thelitguaf the environment and the sustainable
management of natural resources. This referencanesb the role of environmental goals as non-
trade objectives, with which trade measures areethm@hess required to comply. Moreover, the
Union’s contribution to the achievement of susthleaeconomic, social and environmental
development of third countries is also meant taiodoter alia, via EU trade policy. Finally, the CCP
must be conceived and implemented so as to faveuratdvancement of multilateralism and good
governance. The Union shall therefore be committednultilateral trade negotiations and shall
actively play a role in organisations such as thEQNalso by promoting the enhancement of their
effectiveness. In this respect, the Union will néedbide by international commercial rules and to
avoid unfair trade practices.

%0 gsee L Bartels, ‘The Trade and Development Polfcthe European Union’ in M Cremona (edjew Developments in

the EU's External Relations La{@xford: Oxford University Press 2008) 128-171Latik, ‘Much More Than Trade:
The Common Commercial Policy in a Global ContaxtP Koutrakos and M Evans (ed8gyond the Established Legal
Orders: Policy Interconnections between the EU and the Bfetsie World(Oxford: Hart Publishing 2011) 13-46.

On the practice see L Bartelduman Rights Conditionality in the EU's Interna@mgreementgOxford: Oxford
University Press 2005).
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2.2.4. Legal Consequences

The teleological scope of the EU’s trade policy badergone a twofold reform. On the one hand, the
specific goal of liberalisation has gained strerngttshedding its aspirational nature and acquitireg
character of a legal obligation. On the other hahd,Lisbon Treaty has placed the CCP eventually
under the single heading on EU external actiors thaluding non-commercial concerns in the range
of purposes and principles that the Union’s tradkicp is to serve. The reformed Treaty affects the
Union’s management of commercial disputes by namgvthe array of CCP policy-options at the
disposal of EU political institutions. As a resudtstrategy based on the adoption of measures which
does not comply with the new CCP constraints besonmernally unbearable, because
unconstitutional, in the first place.

Whereas it is apparent that the objective of litiemton will herein act as a proper constrainttoa
formulation of the CCP content, the assessmenthef legal implications of the reshuffle and
‘generalisation’ of external action principles asgectives is not so straightforward.

There is indeed no doubt that the strong languagd in Arts. 3 and 21 TEU suggests that the values
and goals therein contained oblige the Union tolément its external action within the framework
they create. Moreover Art. 206 TFEU, if read in jomction with Art. 205, which in turn refers to the
afore-mentioned general provisions, also confirheg the CCP should not only serve the specific
objective of liberalisation but should also aimachieve the general objectives of the EU external
action, i.e. political, social and economic devehtemt, environmental protection and the promotion of
multilateralism. Undoubtedly these are all justidéaobligations which measures adopted by the EU
must comply with, on pain of incurring in annulme@nbcedures should they fail to do so.

However, it has been noted that the mandatory eaifithe provisions contained in Arts. 3 and 21
TEU, and therefore of the obligations deriving #fsym, is somehow softened by their broad
formulation®® Both Articles leave a great deal of discretionpilicy-making institutions, which
therefore still enjoy a considerable leeway in cdiog the appropriate course of action, both in germ
of means and content, to pursue the prescribedtolgs.

Moreover, consistency problems may arise from atigons between the trade and non-trade
objectives which the reformed CCP is bound by. fd#son lies in the absence of a prioritisation rule
which could be applied whenever different objediy@oint in opposite directions as regards the
content of a trade measure. As mentioned, the &illbaralisation as redefined in the Lisbon Treaty
contains a no-step-back obligation regarding thelisttiment of commercial and non-commercial
barriers to trade. Therefore, conflicts betweeddrand non-trade objectives could arise should the
latter be pursued by means of restrictive measuBash a scenario is perfectly conceivable. For
instance, restrictive measures could be used ogrthend that they serve the objective of fair trade
l.e. equitable trade as opposed to lawful tradeortained in Art. 3(5) TEU. The promotion of
equitable trade conditions could be used to justieyadoption of protectionist measures. Whereas th
would not be compatible with the prohibition of ation of new restrictions resulting from the
liberalisation objective, it is arguable that therquance of other and more general objectives makes
trade restrictions a viable policy option. The cant would entail that the acknowledgement of the
EU external action general objectivesdeefactodisregarded to the extent that the pursuanceeoh th
would be severely limited when it comes to commétce

Of course, the limit of such use of trade restwitsi lies in the demonstration, on the basis of etgm
amenable to justice, of the functional connectietwieen the restrictive trade measure and the denera
objective that it is intended to pursue. In thispect, the requirements of a two-tier test must be
fulfilled in order for a protectionist measure te jostified and declared lawful: it must not onlyrgue

32 Dimopoulos, ‘The Effects of the Lisbon Treaty'5t&ee also Cremona, ‘A Constitutional Basis’ 5-6.

33 Dimopoulos, ‘The Effects of the Lisbon Treaty'716
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a general — and forcibly legitimate — objective bilgo be proportional to the achievement of the
declared ain}? In the case of equitable trade, the EU can adapegtionist measures insofar as the
link with the goal of promoting socio-economic dmnent is sufficiently proven and the
proportionality test is satisfied.

3. Issue Il — Commercial Disputes and Fundamental ights: A Real Constraint?

In the FIAMM judgment’ the ECJ suggested the possible contrast betwearcampliance with
WTO obligations and the respect of fundamental tsigielated to private business. With a fully
binding Charter of Fundamental Rights (CFR) in ®rt¢he respect of rights such as the freedom to
conduct a business (Art. 16 CFR) and the rightrtmpprty (Art. 17 CFR) bind EU institutions in the
conduct of the CCP, including the shaping of thésE&lrategic approach to commercial disputes.
How and to what extent will this affect the EU'pegach tointer aliadirect effect of DSB and AB
reports and to EU liability for breach of WTO olatipns?

In the FIAMM case the Court was confronted with the need tanoal the scope for manoeuvre of the
EC institutions in the settlement of commercialpdies within the WTO with the protection of
fundamental rights, such as the right to properig the right to pursue a trade or profession, as
general principles of law applicable within the dal order. Having been victims of the retaliation
enacted by the United States following EC non-cdamgke with the WTO DSB adverse ruling in the
hormonescase, FIAMM and others asked the Court to dedlaeeEC liable for the losses they had
incurred and demanded compensations thereof omgrinend of,inter alia, an alleged breach of
certain general principles of EC law. In the 2008gment issued on a request for the cross-appeal, t
Court affirmed that a Community measure whose agfiin leads to restrictions that impair the
substance of the right to property and the freettopursue a trade or profession in a disproport®na
and intolerable manner, could give rise to non+@mttal liability on the part of the Communify.
The ruling of the Court in this case is on the thett no provision has been made for compensation t
avoid or remedy the aforementioned impairment.theowords, a right to compensation might arise
if the omission of the Community to balance theslogurred by individuals as a consequence of the
EC’s ;ontinued WTO infringement was in breach ohegal principles, including property-related
rights:

The Court recalled its previous case-law wherelmperty-related rights do not constitute absolute
entitlements, but must be viewed in relation tdrteecial functior?® It thus held that the exercise of
the right to property and to pursue a trade orgesibn freely may be restricted on condition thase
restrictions correspond to objectives of gener&drest pursued by the Community and that, with
regard to the aim pursued, they do not constitutsroportionate and intolerable interference Wwhic
infringes the very substance of the rights guarmiteCalled upon to assess FIAMM'’s request, the

% Dimopoulos, ‘The Effects of the Lisbon Treaty'716

35 Joined cases C-120/06 P and C-121/0BaBbrica italiana accumulatori motocarri Montecch®pA (FIAMM) and
Fabbrica italiana accumulatori motocarri Montecchie@chnologies LLC (C-120/06 P), Giorgio Fedon & FigpA and
Fedon America, Inc. (C-121/06 P) v Council of thedpean Union and Commission of the European Comnagniti
[2008] ECR 1-06513.

3% Joined Cases C-120/06 P and C-121/G8AMM, para. 184.

37 A Thies, ‘The impact of general principles of Efvlon its liability regime towards retaliation vios after FIAMM’

(2009) 34European Law Revie®89, 899.

% Case 4-73. Nold, Kohlen- und BaustoffgroRhandlung v Commisgi974] ECR 491, pt. 2 and 3 of the summary; Case
44/79 Liselotte Hauer v Land Rheinland-Pfdl¥979] ECR 3727, para. 17-20; Case 265&hrader HS Kraftfutter
[1989] ECR 2237, pt. 3 of the summary.

39 Joined cases C-120/06 P and C-121/G8AMM, para. 183 andnter alia, Case 265/8Bchrader HS Kraftfuttef1989]
ECR 2237, para. 15; Case C-295R3lessandrini and Others v Commissif2005] ECR 5673, para. 86.
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Court would have needed to address the question® aghether the temporary acceptance of
retaliation was in the general interest and whether resulting restriction of trade for retaliation
victims constituted a proportionate and tolerabterference.

Earlier in its judgment, the Court did recognizéu tpotential right to compensation where no
provision has been made for compensation to avoidroedy the impairment of the very substance of
those rights in a disproportionate and intolerabsnner. However, it concluded that Community law
as it stood did not provide for a regime enablihg liability of the Community for its legislative
conduct to found an action in a situation whereoaat being taken of the denial of direct effect to
WTO rules within the EU legal order, any failure sfich conduct to comply with the WTO
agreements cannot be relied upon before the Contyremirts®® Besides the analysis of the existence
and applicability of the liability regim#&,the Court based its founding on settled case-laereby an
economic operator cannot claim a right to propertg market share which he may have held at any
given time, since such a market share constitutdg @ momentary economic position which is
exposed to the risks of changing circumstafitégoreover, the guarantees accorded by property-
related rights cannot be extended to protect memamntercial interests or opportunities, the
uncertainties of which are part of the very essasfceconomic activity® The Court stated that an
economic operator whose business mainly consigsporting goods to the markets of non-Member
States must be aware that the commercial positliohahe has at a given time may be affected and
altered by various circumstances, including thesimilgy that one of the EU’s trading partners may
adopt measures suspending concessions within éineetwork of the WTO as a result of EU non-
compliance with WTO decisions and may for this s select in its discretion the goods to be
subject to those retaliatory measures, as provimeid Arts. 22(3)(a) and (f) of the DSY.

Some time after the much debateldAMM judgment, the European Charter of Fundamental tRigh
entered into force, thus allowing for a possiblarde in the Court’s attitudgs-a-visthe possibility
to rely on fundamental rights when challenging theon’s conduct in the context of international
trade disputes and when demanding compensaticasmaf losses resulting therefrom.

Art. 6(1) of the reformed Treaty confers upon tHeRCthe same legal value as the founding Treaties.
With the entry into force of the Lisbon Treaty, thghts codified in the Charter therefore acquire
constitutional value within the European legal ordeven though the Court of Justice had consistentl
stated that fundamental rights form an integrat phthe general principles of Community law whose
observance the Court must ensure already beforeeritry into force of a binding Chart&rthe
provision above entails the obligation for Européastitutions to respect the rights, freedoms and
prohibitions contained therein. A breach of sucligaltions will in turn result in the annulment dfet
relevant acts by the CodftTherefore, the Charter acts as a parameter ofitiegdso in relation to
measures adopted under the CCP.

Art. 17 CFR recognises the right for everyone tapuse, dispose of and bequeath his or her lawfully
acquired possessions. Deprivations of possessiangrahibited, except if operated in the public
interest and in the cases and under the condifoméded for by law, subject to fair compensation

40 Joined cases C-120/06 P and C-121/G8AMM, para. 188.

41 Joined cases C-120/06 P and C-121/G8AMM, para. 162-176.

42 Joined cases C-120/06 P and C-121/G8AMM, para. 185.

4 Joined cases C-120/06 P and C-121/G8AMM, para.185; see also Case 4Ndd, para. 14.

44 Joined cases C-120/06 P and C-121/G8AMM, para. 186.

4 Joined cases C-120/06 P and C-121/G8AMM, para. 182.

4 LS Rossi, ‘Il Rapporto tra Trattato di Lishbona e t&atei Diritti Fondamentali delllUE’ in G Bronzin, Guariello, V

47V Bonavita, ‘The EU Charter of Fundamental Rightd #me social dimension of international trade’ inrDGFederico
(ed), The EU Charter of Fundamental Rights. From Declamatio Binding InstrumenBerlin: Springer 2011).
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being paid in good time for their loss. This adidgs based on Art. 1 of the First Protocol to the
European Convention on Human Rights (ECHR). Notstithding the slightly updated wording, in
accordance with Art. 52(3) CFR, the meaning angheaf the right are the same as those guaranteed
by the ECHR and the limitations may not exceed e¢hpsovided for therein. Moreover, this is a
fundamental right common to all Member States’ ttutgons which has been recognised on
numerous occasions and which is part of settled E&Sk-law having its origins in thidauer
judgment®®

Whereas Art. 17 CFR specifically protects the righipeaceful enjoyment of one’s possessions, it
nonetheless affords Member States — and EU iristigit- considerable scope to interfere with
individual property rights, as resulting from thferamentioned conditions for a lawful State-opettate
deprivation of a person’s possession. MoreovetgStare responsible only for interferences affectin
the economic value of propefty.

A ‘fair balance test’ will be applied in order tetérmine whether a fair balance has been struck
between the demands stemming from the generaksttef the Community and the need to protect
individuals’ fundamental right®. The level of justification required will depend time extent of the
interference on the individual’'s enjoyment of tiight in each case. The precise weight to be gigen t
the different interests will, in most cases, inwk wide range of policy considerations and, indeed
matters of political judgment. Accordingly, coudase likely to afford States and institutions a wide
margin of appreciatioh when determining whether the Community interesiweighs individual
interests in any particular case involving the tighproperty.

As it should be recalled, the State is requiredebmonstrate that the deprivation of property umder

17 CFR is in the public interest. In particulare tBtate must identify the interest in question, tiogv
deprivation is rationally connected to it, and shinat the interference is proportionate. However, i
seems difficult to conceive circumstances in white Court would dispute the purpose alleged by the
government or contest its assertion that a meapursued a public interest. Moreover, the
requirement that conditions provided by law mustdspected means that the State must have a basis
in national law for its act of deprivation and thhe law concerned must be both accessible and
sufficiently certain. In particular, the law shoutdntain sufficient safeguards against arbitragnes
Finally, Art. 17 CFR clearly states that individsi@re entitled to fair compensation in good time fo
their loss, except when the deprivation is in thiblig interest and in the cases and under the
conditions provided for by law. The payment of cemgation will be a highly relevant factor
determining whether a ‘fair balance’ has been &thetween the community at largand the rights

of the individual in questiorl

Art. 16 CFR acknowledges the freedom to conduaisaness in accordance with Community law and
national laws and practices. This provision is Haséer alia on the ECJ case-law recognizing the

48 Case 44/7¥auer, para. 17-20.
4 Sporrong and Lonnroth v SweddtCHR Series A no. 52, (1983) 5 EHRR 35.

0 sporrong and Lonnroth v SwedeBCHR Series A no. 52 (1983) 5 EHRR &ran Greek Refineries and Stratis
Andreadis v. Greec&CHR Series A no. 301-B, (1994) 19 EHRR 293.

1 Sporrong and Lonnroth v SwedeBCHR Series A no. 52 (1983) 5 EHRR 3ames and Others v. United Kingdom
Series A no. 98, (1986) 8 EHRR 1ZEjoardo Palumbo v. 1tal{2000) ECHR 640.

2 Holy Monasteries v. GreecECHR Series A no. 301 (1994) 20 EHRRStran Greek Refineries and Stratis Andreadis v.
Greece Series A no. 301-B (1995) 19 EHRR 293; Joined C&s88 and 64/00Booker Aquacultur Ltd. and Hydro
Seafood GSP Ltd. v The Scottish Minisfgf03] ECR [-7411.

%3 Jahn and Others v. GermargCHR, 22 January 2004.
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freedom to exercise an economic or commercial iV in line with such case-law, the enjoyment
of such right is subject to the limitations prowddir in Art. 52(1) of the Charter. In particuldhe
freedom to run a business includes protection foe of the essential principles of free-market
economics, which is the freedom of competition.sTigiquirement means that the activities of the EU
should include a system ensuring that competitiainé Internal Market is not distorted. On thisibas
Art. 16 CFR protects the right of each person witiie EU to start-up or continue a business without
being subject to either discrimination or unnecesssstriction.

Besides the restrictions to the above rights pexvidy the Charter itself, the impact of such
provisions on thé&lAMM case-law is to also be considered in the lighhefr very nature and origin.
The issue is whether acknowledging a legally bigdialue for the Charter makes a substantial
difference. CFR rights are mainly a codificationafifligations previously recognised by the ECJ as
being part of the EU legal order and/or derivedrfitne ECHR. From the start, the Charter has been
conceived as a catalogue that formally recognigggsrde factoalready in force through different
sources of the Union’s legal order, such as intenal law, the constitutional traditions common to
all Member States, the European Convention on HuRights, Community and Union acts and
judgements of the Court of Justice, rather thamsimument codifying new rights and prohibitiofs.
Therefore, it is debatable whether the Charter bélla real watersh&dvis-a-visthe ECJ’s approach
to the relation between the protection of fundamleptroperty rights and the Union’s scope for
manoeuvre in the management of commercial disputes.

Although it adds further pieces to the puzzle aidamental rights protection within the EU, the
Union’s prospected accession to the ECHR does ladfycthe issues in so far as the protection of
property-related rights under the Convention ssffeom the same constraints highlighted in relation
to the CFR given that, as mentioned above, therlatinspired to the former.

4. Issue Il — The Impact of the External Relationdnstitutional Reform on the Strategic
Management of Commercial Disputes and the Need f&oordination

Are organisational arrangements in the managemétie CCP and trade disputes foreseen in order
to better accommodate the institutional reform tBat external relations has undergone? Is there a
need to establish a mechanism of coordination thiehHRVP and the EEAS?

The extent to which the Lisbon reform will affebetmanagement of the CCP and of trade disputes
will also depend on what use the institutions argtitutional figures directly — or indirectly — inlved
will make of the new opportunities afforded by Theaty itself.

On the one hand, from the point of view of spedifade-related provisions, Art. 207 TFEU confirms
the consolidated practice whereby, in relationrémle, the core of EU policy-making has been the
relation between the Commission and Member Stat&s)g either in the Council or in its ‘Article
133 Committee’, now renamed as ‘Trade Policy Coramif’ The latter institution remains formally
charged with the legislative responsibility in field of trade. However, one of the main novelies
forth by the recent reform consists in the fact tha Council is now joined by the Parliament, vihic
as co-legislator in the ordinary legislative praaed(OLP), for the first time enjoys equal decision
making powers in trade-related matters.

% Case 4/73lold, para. 14; Case 230/BpA Eridania-Zuccherifici nazionali and SpA Sociétdiana per I'Industria degli

Zuccheri v. Minister of Agriculture and Forestryiister for Industry, Trade and Craft Trades, andASpuccherifici
Meridionali [1979] ECR 2749, para. 20 and 31.

Rossi, ‘Il Rapporto’. See also P Craig, ‘Rights, Uggaand Legitimacy’ in P Craig (ed)lhe Lisbon Treaty. Law,
Politics, and Treaty ReforifOxford: Oxford University Press, 2010).

56 Bonavita, ‘The EU Charter'.
57 S Woolcock, ‘EU Trade and Investment Policymaldtdtgr the Lisbon Treaty’ (2010) thtereconomic®2, 24.
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On the other hand, and more in general, the irmtusf trade policy under the common heading of EU
external action and the applicability to the CCPth# general objectives and principles contained
therein, raises questions as to the role that aétistitutions and bodies may play in relation tade
matters.

First and foremost, there is room for a possibl®ivement of the High Representative/Vice-President
(HRVP) in his/her dual role of head of Europeanlatipacy (High Representative for the CFSP),
assisted by the European External Action ServideA&E), and coordinator of European external
policies (Commission Vice-President in charge efeélitended ‘relex’ portfolio).

Moreover, given the acknowledged instrumental vaiileommercial measures for the attainment of
non-trade objectives, a role in the managemenh@fGCP, however non-pivotal, can be envisaged
also for the EEAS. The need for the EU to be represl either in multilaterdbra or in bilateral
negotiationsnter alia for the sake of dispute settlement may resulbirdination issues arising.

Finally, looking at the judicial aspect of EU gonance, it is submitted that both the Union’s rercbwe
commitment to fundamental rights and the broademtation of the CCP towards general objectives
create new parameters for the ECJ to apply wheaewewg the legality of trade measures.

4.1. The HR/VP, the EEAS and the Need for Coordimat

The HRVP is in a position to influence the condattthe CCP by virtue of his/her institutional
ubiquity. The dual function of Vice President oétGommission charged of external affairs and of the
institutional figure responsible for the conducttbé CFSP enables the HRVP to influence policy
making in trade-related matters both by particngatin the work of the Commission and by taking
autonomous actions.

It has been maintained that Art. 18(4) TEU prisgt between the two roles of the HRVP so that, in
case of conflict of interests, his/her role as hefithe Union’s diplomacy and director of the CFSP
must prevail (nota). The question could therefaredised as to whether this may cause the CCP to be
more CFSP-oriented because of the HRVP’s influelrcéhis respect, an reasonable position is that
the High Representative should not be expectedfeatahe focus of the CCP more than is necessary
for the sake of ensuring coherence with the CESRvoiding inconsistencies between different
external policies and turf battles amongst differsarvices in charge of external relations is [@&lgi

the aim of endowing the HRVP with a ‘double hatheTpossibility of autonomous action foreseen by
Arts. 215(1) and 218(9) TFEU does not affect thialagation. Arguably, he/she will therefore not
interfere with the tasks of the remaining ‘relexbr@missioners, such as for instance the Trade
Commissioner, who keep their posts and their pagrogs over the competence portfolio they are
entrusted with.

As regards the role the HRVP will need to play firikeng the balance between trade and non-trade
objectives, much will depend on how the relatiopstievelops between the HRVP, the EEAS, the
Commission and the Council. One indicator of houdh might develop is where Commission staff
dealing with trade issues will sit. As it is knowthis is not going to be in the EEAS, which willith
not have autonomous know-how in trade matters. D&&ld will stay where it has been for decades,

8 Dimopoulos, ‘The Effects of the Lisbon Treaty'8L6
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therefore retaining — arguably with limited intemtito shar€ — the institutional memory and the
technical expertise that is central to trade pdifcy

The conclusion that could been drawn is that ttghHRepresentative and the Council will continue to
make key-political decisions, concerning for instanrade negotiations (who? where? when? with
whom?), but DG Trade is likely to continue to deyethe content of trade policy measures for the
foreseeable futur®. However, such a conclusion is nuanced by the tfzat, following the Lisbon
Treaty, trade is not just about trade. Before tsferm the equation applied by Community trade
policy-makers was the following: depending on tleenmunity interest, reduction of trade barriers
equals achievement of liberalisation objectivesictvlis to say that liberalisation is affordablethe
extent that it does not conflict with Communitydrdsts. The relation between the content of a trade
measures and its objectives is now much more complar the sake of ensuring the legality of trade
measures, DG Trade is now obliged to stick to thgative of liberalisation without declining it
according to the Community interest and to consalber variables, i.e. the other general objectives
of EU external action. In order to fulfil these asg tasks, institutional memory and technical
expertise may not be sufficient. However time-conisig, coordination efforts with other
Commission services, the HRVP and the EEAS migboime a crucial instrument.

It has been argued that the exclusion of DG Treal® the EEAS is a result of the exclusive nature of
EU competence in this policy-aralt is to be noted that under the current legainaork — or
better, legal network — of EU external policiesclesgivity is not in itself a gateway to consistency
Moreover, consistency is not an end in itself. @Ggiracy as absence of contradictions between trade
measures and non-trade objectives becomes crucddruthe reformed Treaty because the very
legality of trade measures is at stake. Legalityhis respect can be achieved only through a trade
policy-making exercise that takes a variety of otes into account by means of coordination
mechanisms.

Once again the challenge of coordination is of @wimmportance, even more so insofar as trade
disputes are concerned. Employed in the past agnuwnstruments of foreign policlato sensu
trade disputes involving the EC have representéitbbadf standards and interests, particularly when
the EC was summoned as defendant before the DSBgui&stion today is who will dispose of the
power to use such a powerful instrument? Who wétide what purposes the EU strategy in
commercial disputes is to serve? Who will be deteersuch strategy?

So far, the Commission has been the unchallengétbrty in this filed. In particular, the legal
service of DG Trade has to date been entrusted Witlt© dispute settlement and the TBR. They
possess the technical expertise to assess intarebtset positions in the midst of a controverdyeyr
retain historic memory of past and ongoing WTO disp involving the EC and now the EU. It should
therefore be concluded that they represent the opoaéfied institutional subject and, arguably,ythe
will retain their monopoly over dispute settlemaranagement.

Whereas it appears to be the most reassuring opiian problems may arise in relation to path-
dependency in the management of commercial dispkiest of all, trade disputes would remain a
field of self-referential policy-making, where prittes are autonomously set by Commission. DG
Trade may fail to take into account what are theresdu non-commercial objectives that trade

% Such reluctance acquires particular relevanéeoifed at in the light of the concept of ‘institnial jealousy’, which is

extensively employed in institutional regimes-rethtiterature, including in studies regarding irdral inter-institutional
relations at the EU level. See for instance, A Hito, ‘Steering the right course through unchadesaters’ inThe next
Commission: doing more and bett#009) 19 EPC - Challenge Europe 10, 10. On thegiation of Market Access
Teams in the Union delegations see the contributiodioanna Miska in this edited Working Paper.

0 Woolcock, ‘EU Trade’ 25.
61 Woolcock, ‘EU Trade’ 25.
2 S Duke, ‘The Lisbon Treaty and External Relatiq2§108) 1Eipascopel3, 16.
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measures, including those relating to the settlénandisputes, must pursue. The need for
coordination comes to the fore once again.

One may argue that the problem of ensuring cootidimaand consistency is not really new,
particularly when it comes to EU external relatioB8sich a need has always been perceived at the
policy level. The difference between the preserd Hre past, namely between the pre- and post-
Lisbon era, lies precisely in the governance sptemehich such coordination needs can be ascribed.
During the pre-Lisbon era, coordination and comesisy were desirable for the sake of policy
effectiveness. The reformed Treaty adds a furtireedsion by indirectly making them crucial for the
legality of policy measures. Should a trade meadardnstance the decision to suffer retaliatiori@

pay compensations as result of an adverse DSBtrdygoat odds with other ‘relex’ objectives, sush a
environmental protection or development cooperaiiaccan be now formally sanctioned by the ECJ.

Secondly, as discussed below, a further potemtcadnvenience of path-dependency may derive from
the reinvigorated role of the European Parliameitdade policy.

4.2. The European Parliament

The role of the European Parliament (EP) in tragleey is formally enhanced by the Lisbon reform.
Firstly, Art. 207 TFEU confers upon the EP and @wincil the power to adopt the measures defining
the framework for implementing the CCP, in accoodawith the ordinary legislative procedure. The
EP now shares co-decision powers with the Coulcihdopt measures relating to anti-dumping,
safeguards, the Trade Barriers Regulation (TBR) tiedEU's GSP scheme. Secondly, the EP is
granted a greater — however not crucial — sayadetrnegotiations. Although the EP is not given
powers to be directly involved in negotiations orauthorize them, the Commission is now obliged
(Art. 207(3) TFEU) to regularly report to the smdised EP International Trade Committee (INTA)
and to provide it with information concerning thanduct of negotiations. Finally, the EP will have a
enhanced role in ratifying trade agreements thromglpower to consent to their adoption. Art.
218(6)(a) TFEU lists the cases in which the consérihe EP is a mandatory requirement for the
conclusion of an agreement by the Council. Sinagh stases includenter alia the conclusion of
agreements covering fields to which the OLP appliee EP is granted the power to consent to
practically all trade agreements by virtue of tikeeasion of the ordinary legislative procedurersmée
matters.

In view of the above, questions arise concerningsibte EP attempts to be involved in the
management of trade disputes, particularly sinagetidisputes may relate to issues that are sensitiv
to public opinion. Consumer health and environmeptatection, for example, are of particularly
important for democratically elected institutionsck as the EP, whose members inevitably tend to
work for their own re-election throughout their rate.

Moreover, the enhanced role of the Parliaméathe application of the OLP for the revision ofdea
measures might add new means to the EU strategprmmercial disputes. As in most two-level
game&® the EP veto can be used as a bargaining toohgluhie diplomatic phase of WTO dispute
settlement procedures or during the negotiatioextfa-legemagreements with complainant WTO
members. The subtle threat of an uncooperativéalRaht, that retains a power of veto over ongoing
negotiations, could be used by EU negotiators devéce to obtain a softening of the counterparts’
requests.

% For a compherensive theory of multilevel games, B Putnam, ‘Diplomacy and Domestic Politics: Tdgid of Two-
Level Games’ (1988) 4mternational Organizatior27.
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4.3. The ECJ

The broader perspective in which the CCP is placwater the reformed Treaty might also affect the
jurisdiction of the Court of Justice. Indeed, th#dr could now be called upon to apply additiore
parameters when reviewing the legality of trade mod-trade measures, in what could be defined as
‘cross-policy’ judicial control. Different scenagacan result in such a judicial control. On the one
hand, the content of a trade measure could be sscko hamper the achievement of further
liberalisation of the world market, which is a sthbbjective of the CCP. This is likely to resultthe
annulment of the measure by the Court. Moreovéircencerning trade measures, legality review can
now be conducted also in the light of general extkobjectives such as the promotion of politicad a
social development, the enhancement for multiléitgnaand so on. On the other hand, non-trade
measures might in turn negatively affect trade abjes, namely liberalisation.

As it has been shown earlfrthe incompatibility between trade and non-tradeceons enshrined in
the last two scenarios is a perfectly conceivabteigd for a legality challenge. Particularly releva
for the evolution of dispute management by the Elhe case of alleged inconsistencies of a CCP
measure with objectives of the Union’s externalicactother than those inherently related to the
commercial policy — i.e. liberalisation. In thissea the Court would plausibly adopt a three-step
approach® It would establish the allegeidcompatibility in the first place. The Court would then
clarify whether a legitimatpstificationto such incompatibility exists. In other wordse #xistence of
anecessaryunctional relation between, on the one handgctis@lenged measure’s content, which had
been previously established as detrimental to sotimer external action objective and, on the other,
the pursuance of a declared objective of the angdld measure itself must be proven. The Court
would eventually apply aroportionality test in order to ascertain whether or not the exttnof the
measure does exceed what is necessary for thegmeeswof its declared objective. Should this be the
case, the measure would result disproportionath véspect to its aim, however justified, which
would lead the Court to declare the measure void.

The question remains as to whether the Court haigshgotechnical expertise to assess the adverse
impact of trade actions on other ‘relex’ objectivascount being taken of the technical nature ohsu
measures, whose non-commercial side effects aralways easy to detect.

A further limit might arise in relation to thoselgects, both institutional and not, who might aten
be legally capable of and politically interestedcimallenging a trade measure on the ground of its
incompatibility with other external action objeas: As regard the institutions’ position as prigéd
applicants in actions for annulment, the issuehistiver they retain a political interest in challiegga
trade measure, be it an agreement concluded urmtle20X(3) TFEU or a piece of CCP-implementing
secondary legislation adopted under Art. 207(2) UFERvhose coming into being they have
contributed to in the first place. Having regardHis aspect, the major change with respect td #@
regime can be found in the different relative poes of the institutions involved in trade-related
decision-making. Both applicable to the conclusmintrade agreements and to the adoption of
implementing legislation, the ordinary legislatigeocedure put the EP on an equal footing with the
Council, which makes the two institutions equatigponsible for the content of the act and therefore
unlikely inclined to challenge it before the ECX #r the Commission, its position is more nuanced
in that, although it holds a right to initiate tpeocedure, it does not share legislative respditgibi
with regard to the content of the eventually addpteeasuré® The same can be stated with regard to

64 See above.

% 1t mirrors the two-fold reasoning mentioned irraa.4 regarding the case of a non-trade measegatively affecting
liberalisation.

From the legal point of view, this considerationlds true even in the light of the Commission’stigp modify the

legislative proposal at any stage of the procednrkin the light of its role as negotiator on bébathe Council. On the
one hand, the Commission’s right to modify the psgbds said to confer to the institution a sigrafit bargaining power
during the procedure, particulanys-a-visthe Council; see R Adam and A Tizzahineamenti di Diritto dell’Unione
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the Member States. The fact that each of them isitthe Council does not prevent possible
disagreements to arise with respect to the adopeakures to the extent that the rule of qualified
majority voting is applicable, with the result thdissenting opinions within the Council might be
disregarded. Finally, having regard to non-privilégpplicants, judicial actions are obviously toke s
possibility for legal and physical persons to obadje trade measures whose content is deemed to
hamper the achievement of other external goalthisnrespect, not only political reluctances reasglt
from decision-making are of no concern since irdlials are the recipient and not the actors of the
legislative procedure, but also the reform of tdmssibility requirements for annulment proceedings
brought about by the Lisbon Treaty points in thedion of an enhancement of the chances for non-
privileged applicants to resort to legality actiShs

The above shows how concrete the hypothesis ofipldieview being conducted by the Court is for
the purpose of assessing the legality of trade wmeasn the light of their compatibility with non-
commercial external objectives. Notwithstanding wide margin of discretion enjoyed by political
institutions in striking the balance between tradd non-trade objectives of the CCP, the potefuial
ECJ intervention should not be underestimated engttound that the Court has so far chosen to
interfere only marginally in trade-related mattéos the sake of not tying the hands of political
institutions. After all, it was the Court itself ah suggested that the incompatibility of EU trade
measures with objectives other than commercial ,o518sh as the protection of fundamental rights,
could serve as ground for alleging the illegalitysoch measures.

Although the initiation of an action for annulmesdsed on the above grounds is both conceivable
from the theoretical point of view and actuallyelii to occur in practice, attention must nonetreles
be paid to the difference between the action elfitand the grounds thereof, as well as the swiuti
that the Court could devise in order to decide suclase. In particular, caution should be used when
thinking about what could be expected from the €oB8ince the Treaty does not contain any
prioritisation rule to be applied to different apdtentially conflicting external objectives, the (b
would not be in a position to do much more thannagkedging that a trade measures might
negatively affect other ‘relex’ objectives. Strigirthe balance between those must be left to the
political institutions?® The Court is therefore unlikely to go as far asfiticise the balance that the
latter have chosen, simply because there is no oll@rioritisation upon which the European
judicature could base any such condemnation.

(Contd.)
Europea(Torino: Giappichelli 2010) 177. The existencesath power of modification of the proposal mightuaty
induce the Commission to make use of it for the psepof obtaining the desired content of the medseii@e the end of
the legislative procedure, instead of resortingh® ECJ afterwards. However plausible, this scerdwies not in fact
hamper the capacity of the Commission to challehgdegality of the measure after its adoption. mdther hand, the
same can be said with regard to the role of neigotiaf trade agreements enjoyed by the Commissienfofeseen in
Art. 207(3) TFEU, second and third alinea, sucle risl played on behalf of the Council, within thenfework of the
directives issued by the latter and under thetstoatrol of its specialised committee (formerlyolkwm as ‘Article 133
Committee’). Therefore the Commission’s discretiomds unlimited and the Council is ultimately respibles for the
conclusion of the agreement. This leaves some ifoomisagreement with the Commission as regardsdhéent of the
agreement itself.

7 Under Art. 263 TFEU, fourth alinea, natural aaddl persons who intend to initiate an action foridment can do so to

the extent that the contested measure is an acessidl to them or is of direct and individual conde them or that the
measure consists of a regulatory act which directigcerns the applicant and which does not entgilémenting
measures. This is different from the previous adibikty regime, in which individuals were requiréd prove their
interest in the annulment of the challenged meabyrmeans of a demonstration that the latter wasott direct and
individual concern to them. The requirement of ihdividuality of the measure was particularly cumdmene, all the
more in relation to trade measures whose scopééds too general to accommodate such conditiorabmissibility,
which therefore represented a concrete constraiiridividuals’ actions against the legality of teagheasures.

% For a comparative institutional analysis argumienthis respect, see the contribution by Boris Rigodhis edited

Working Paper.
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5. Concluding Remarks

This paper attempted to assess whether innovabiangyht about by the Lisbon Treaty in relation to
the Union trade policy and to EU external actioll eause a rethinking of the Union’s strategy ie th
management of trade disputes.

The arguments presented herein lead to the cooaolulat such a rethinking of the Union’s strategy
for the management of commercial disputes is likeltake place insofar as the previous strategly wil
no longer prove suitable for the achievement ofdineent objectives of the EU trade policy. This is
for three reasons. First, the objectives themselage changed in number and nature, now
encompassing both trade and non-trade goals. Sgcahd circumstances of EU trade action have
changed and additional constraints might ariséeceixtent that the EU constitutional architectuas h
come to encompass a legally binding Charter of Rmahtal Rights and the Union itself is bound to
eventually join the European Convention for Humaghks and Fundamental Freedoms. Finally, if
considered in the light of both the new objectiaas the new context of the Union’s trade policg th
current strategy appears too risky and therefobearable, as its exposure to adverse judicial wevie
has now become more likely.

What is next then? Whereas they have previouslyyedj a wide scope for manoeuvre, EU political
institutions are now in for a quite demanding jugglexercise as their strategy towards commercial
disputes must be fine-tuned so as to ensure fallideration of both trade and non-trade objectofes
EU external action. The number of balls to throwtlie air and catch again has suddenly grown.
Bearing in mind the broader orientation of the CtoWards general and potentially conflicting
external objectives, the task of balancing betwdmaralisation and other objectives acquires a new
crucial dimension. Long established practices andntations in policy-making are not likely to
change overnight. Commercial strategies, partibulahen it comes to international disputes, are no
exception in this respect. Time will tell whethelipical institutions, particularly the Commissiae
Council and the HRVP will be up to the task by neahcoordination efforts, or whether the ECJ will
be called to play a more active — although not s&mely corrective — role in strategy-making.
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The ‘New Generation’ of EU Free Trade Agreements aththe Duty of Consistency

Boris Rigod

Abstract

Since its foundation, the EU has concluded aboure® trade agreements (FTAS) with countries all
over the world. Notwithstanding this huge numberagfeements, the EU launched a new series of
FTA negotiations in 2006. This paper, first, detites the policy shift from strict multilateralism i
trade policy to the launch of new FTA negotiati@amsl identifies four reasons for that development:
the refocusing of the common commercial policy oarmic goals, the inaptitude of existing FTAs
to serve them, the stalemate of negotiations withexWTO and the EU's main competitors’ trade
policies. Having set the framework, the paper brieketches out the content of the first FTA
concluded under the new trade strategy. Part theseturns to the duty of consistency in EU externa
relations and the question of how EU FTAs may bmaonodated with other EU policies. Whereas
some commentators try to define 'consistency' bstantive terms, the paper argues that the decisive
question is not the term’s abstract meaning bieravho decides on EU policy 'consistency'. This, i
turn, has repercussions on how to assess the fréi& A&s in the general framework of EU external
affairs.

Keywords

Common Commercial Policy (CCP) - free trade agregwsne— EU-Korea FTA -
consistency/coherence — comparative institutionalysis

1. Introduction

Currently, there are about 30 free trade agreenteetiseen the European Union and third states,
which are in force or in the process of ratificatidhis web of treaties covers countries in Europe,
Asia, and Africa and the Americas. Notwithstandthgs broad coverage, the EU launched a new
series of FTA negotiations in 2006 and concludsdiist FTA from this series, after a seven-ydar
facto moratorium on FTAs, with the Republic of Korea2@10. This treaty is, however, only the first
of a long list of prospective agreements. Apartrfrongoing negotiations with Canada, India and
Singapore, FTAs are planned with a wide range ohtries all over the world.

The re-engagement in bilateral trade negotiatioieved a lengthye factomoratorium on activities
outside the WTO framework, which aimed at sustgrtime current multilateral negotiatiohdhe
question hence arises: what has changed to makéniba re-embark on bilateral negotiations despite
ongoing efforts within the WTO? In what followsshall first explain the inducements leading to the
launch of new FTA negotiations. Second, | will giae overview on the EU-Korea FTA as the first
tangible result of the 2006 policy shift and padntt how it reflects the EU's renewed prioritieseTh
third part puts the 'new generation' of FTAs irfie broader context of the duty of consistency ef th
EU external action.

PhD candidate, European University Institute.

1 European CommissiorfReport on Progress Achieved on the Global Europat&fy 2006-2010SEC(2010) 1268/2,
Brussels 9 November 2010, 3.
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2. Why New FTAs?

The motivations to establish preferential tradingamagements outside the WTO framework are
manifold. Economists and political scientists off@rious explanations why states seek to conclude
trade agreements in general and FTAs in particllae. classical economic inducement is enhanced
market accessBased orRicardo’smodel of comparative advantage and economies ¢, SEaAs
which liberalize trade increase welfare of all dpants in comparison to a situation where trade
barriers exist. By contrasBagwell and Staigerstress the function of trade agreements to diseipl
governments, which may, due to their country’s ecoic ponderosity, exploit its market power, in
particular to inhibit the setting of tariffs andhet border measures so as to influence a state’ste
of-trade, that is the quantity of imports it canylthrough the sale of its exportddowever, this
approach is highly contested, first, because isdu# seem to either explain the question why state
under real-world conditions do not manipulate thieims-of-trade, or why trade agreements rarely
contain rules on export duties, which are one ef féw pure ‘terms-of trade’ instrumehf third
approach considers trade agreements as a mearsnfpriterm government commitments, which
ensure time consistency of trade policies and affowernments to resist the protectionist pressfire o
domestic interest groups by referring to their rimétional obligations. Others, in turn, have
emphasized the role of FTAs for non-economic farejoplicy goal® but also governments’
motivations to satisfy domestic constituencies, séhanterest in foreign markets and political
influence has shifted the political economy equilim in favour of free tradé.Finally, FTAs are
regarded as a means to put political pressure ber dVTO members, in order to accelerate
negotiations and deepen commitménts.

The inducements for the launch of the ‘new genematFTAs were, as will be shown, based on
economic considerations and corresponded largetiig@explanations outlined above except for the
‘foreign policy’ and ‘terms-of-trade’ arguments. & Bpecific incitements of the EU to embark on new
bilateral trade negotiations are comprehensivelynrsarized in the Commission's 2006 'Global
Europe' communicatidnand endorsed in the most recent 2010 ‘Trade, Grewt World Affairs’
communicatiort’ From these two documents, one may identify foummeaasons for the launch of
new FTA negotiations: first and foremost, domesanomic policy considerations; second, the
inaptitude of existing trade agreements to be comduto the EU’s economic objectives; third, the
stalemate of the Doha Development Round; and fintde trade policy of the EU's main competitors.

On the EU’s market access strategy beyond tremtglusion, see Joanna Miksa’s contribution in #dted Working
Paper.

® K Bagwell and R StaigeT,he Economics of the World Trading Syst@ambridge, Mass.: MIT Press 2002)eit&eq

D Regan, ‘What are Trade Agreements for? Two Catinftj Stories Told by Economists, with a Lesson lfawyers’
(2006) 9Journal of International Economic La®b1, 969-82.

® G Maggi and A Rodriguez-Clare, ‘The Value of Tradgreements in the Presence of Political Pressi(f&398) 106
Journal of Political Econom$74.

See the references in B Hoekman and M Kosté&tle, Political Economy of the World Trading Sys{@wford: Oxford
University Press 2009) 480-81.

R Baldwin, ‘A Domino Theory of Regionalism’ in R Balth, P Haaparanta and J Kiander (e@&J)panding European
Regionalism: The EU’'s New MembégZambridge: Cambridge University Press 1995); WdtthThe Theory of Trade
Policy and Trade Agreements: A Critique’ (2007)E2Bopean Journal of Political Econon®d5.

Hoekman and KosteckThe Political Economy of the World Trading Sys#8a.

Commission of the European Communiti€obal Europe: Competing in the World’ — A Contrilauit to the EU’s
Growth and Job StrategzOM(2006)567 final, Brussels, 4 October 2006.

European Commissiorade, Growth and World Affairs — Trade Policy asCare Component of the EU’s 2020
Strategy COM(2010)612, Brussels 9 November 2010.
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2.1. Domestic Policy Considerations

The first and foremost objective is to stimulateremmic growth. Finalizing all ongoing negotiations
would result in a 1% increase of the EU GDP. Ecdrerof scale and comparative advantage through
the establishment of free trade areas would méstylifoster also employment opportunities and
consumer welfare and thereby create tangible sefuitEuropean citizens. In the words of a recent
Commission communication,

‘[tlhe latest generation of competitiveness-driieree Trade Agreements (FTAS) is precisely
inspired by the objective of unleashing the ecomoputential of the world's important growth
markets to EU trade and investmeft.’

The thereby acquired welfare gains are, howevegrapanied by efficiency pressure on all producers
within the free trade area. While tariffs and othraport barriers may allow inefficient producers to
remain in the market, the logic of the free tradeaas to force these producers either to adafiteo
stronger competition by becoming more productivecogive way to more efficient producers. The
establishment of new free trade areas has henesufpably) the important domestic effect of
fostering innovation and efficiency through compet.

Moreover, concluding FTAs locks in domestic policgforms. The external and the internal
dimensions of trade are intrinsically linked. FT#8l increase competitive pressure on EU market
actors and, arguably, promote efficiency. The distainent of free trade areas is, accordingly, a way
to encourage domestic reforms and even to foseectimpletion of the Internal Market by creating
incentives for higher economies of scale and acemyipg comparative advantages in international
competition. This holds true, in particular, focs®s which are not yet wholly liberalized, suchlzaes
services sector. In the same vein, by bindingfitsgternally the Union may overcome collective
action problem$ and reject claims of domestic interest groupspfotectionist measures by tying its
handsex ante

Political support for a European free trade agehdavever, does not depend on economic criteria
alone. Apart from 'adjustment’ costs caused thrawgghpetitive pressure and detrimental effects on
social justice; trade policy has to take into account wider polamncerns, primarily in order to
ensure support by that part of the domestic cargstity that has only an indirect interest in freeldy.
Whereas opposition to free trade has traditionbdgn expected from import-competing industries,
nowadays resistance is broader. It ranges fromiegbnonsumers and workers to plain citizens who
are worried about non-economic virtues such asulabmndards, environmental protection or cultural
diversity, which they feel are threatened by theds of free trad®. Since these worries are not fully
addressed within the multilateral framework, FTAsynbe a tool to secure that these aspects are taken
into account and strengthen the social legitimddyaale policy.

In sum, the first reason for the launch of new FHiggotiations reposes on there are three domestic
policy considerations: commercial interests, thekim of the open market model domestically and
linkage issues concerning the social acceptantadéd policy. These objectives, however, also lzave
more far-reaching goal, which is to contribute e Union’s 'output' legitimacf. This pursuit of

1 European CommissiofEurope 2020: A strategy for smart, sustainable amlisive growth COM(2010)2020, Brussels,

3 March 2010, 22t seq.and European Commissiofrade, Growth and World Affair$.

European Commissiorf,owards a Comprehensive European International Imvest Policy COM(2010)343 final,
Brussels, 7 July 2010, 7.

Cf. M Olson, The Logic of Collective Action: Public Goods and fheeory of GroupgCambridge, Mass.: Harvard
University Press 1971).

12
13

1 European Commissiolobal Europe 4.

15 J Pauwelyn, 'New Trade Politics for the 21st Cen(2008) 11Journal of International Economic La69, 563.

18 'Output legitimacy' can be described in terms ofchin's famous description of the main elements eshacracy as

‘government for the people’, which requires ‘no entinan the perception of a range of common interést is
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legitimacy is brought home in the 'Global Europemmunication, which states: '[E]Jconomic
prosperity, social justice and sustainable devetapm...] are a core criterion by which citizens will
judge whether Europe is delivering results in tidaity lives.’

2.2. Inaptitude of Existing FTAs

The next reason to embark on new bilateral traderds is that existing FTAs do not fully serve the
current EU trade policy’s objectivé$While they promote the EU's security and develapmpelicy
interests quite well, they have a low impact onléramainly because the respective FTA partners are
of relatively little importance for EU trade. Theducements for many FTAs were mainly political.
The Union’s exclusive competence in the field ofeemal trade (Art. 207(1)uncto Art. 3(1)(e)
TFEU) has made FTAs susceptible to the use of pagpother than commercial interests, i.e. in this
case, to meet general foreign policy concétriEhe constant struggles for the common commercial
policy’s accurate scope between Commission and €ownovide illustrative examples for this
susceptibility’® Therefore, existing EU FTAs can be subdivided imto broader groups: those which
are motivated primarily by foreign policy considépas, such as development, security and the
promotion of regional integration and those whiith at commercial objectives.

The first group comprises three kinds of agreemetitts either developing countries or countries in
transition. First, European Partnership Agreemeiitts regional groups of the African, Caribbean and
Pacific (ACP) countries which aim at developmend @overty reduction through trade and provide
for political dialogu€’? Secondly, agreements within the framework of teglmbourhood policy, i.e.
the Euro-Med Agreements with the Mediterraneanestahat promote economic integration and
democratic reforms within these countries and taerership and Cooperation Agreements with the
eastern neighbours such as Ukraine. Finally, tiabiBtation and Association Agreements with the
Western Balkan Countries, which intend to ensusee@end stability within the region by providing
support byjnter alia, establishing a free trade area among the respamiuntries and the Union, and
primarily aim at preparing these countries for paxtive membership in the Union.

Apparently, these agreements are less commeraiadjvated and make no claim to have a huge

impact on economic welfare in the Union, at least at the moment. That these agreements serve
other purposes, too, is strongly reflected in tr@abiness of issues addressed, which reach far tieyon
trade, as, for instance, rules on illegal immignaff on nuclear safef{or on illicit drugs® All these

(Contd.)
sufficiently broad and stable to justify institutel arrangements for collective action’. F Scha@iyverning in Europe:
Effective and Democratic®xford: Oxford University Press 1999) 12.

European Commissiofglobal Europe2.

17

18 European Commissiolobal Europe.

19 O cattaneo, ‘The Political Economy of PTAs’ in ®ster and B Mercurio (edsBilateral and Regional Trade

Agreements: Commentary and Analy§&lambridge: Cambridge University Press 2009) 28, .44-5

2 Cf. P EeckhoutExternal Relations of the European Union: Legal aBdnstitutionalFoundations (Oxford: Oxford

University Press, 2005) chapters 2-4; P Koutralkd, International Relations LawOxford: Hart Publishing 2006)
chapters 1-3 both with references to the relevase-daw.

2L For a similar distinction see M Cremona, ‘The Fan Union and Regional Trade Agreements’ (2018ufopean

Yearbook of International Economic L&45 and 249. For an analysis of most of these aggpts see M Maresceau,
‘Bilateral Agreements concluded by the European Conities’ (2004) 309Collected Courses of the Hague Academy of
International Law311-450.

L Bartels, ‘The Trade and Development Policy & Buropean Union’ (2007) IBuropean Journal of International Law
715, 733t seq.

Art. 57 of the Euro-Mediterranean Agreement dighimg an association between the European Contmasrand their
Member States, of the one part, and the Stateadl|sof the other part [2000] OJ L147/3.

Art. 103 of the Stabilisation and Association égment between the European Communities and thentideStates, of
the one part, and the former Yugoslav Republic oé&dimnia, of the other part [2004] OJ L84/13.
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fields clearly exceed the conventional coverageaafe agreements. Even though one may be tempted
to explain the inclusion of non-trade issues byitiierence that the Union would use its trading pow
as leverage to pursue non-trade objecti¥éle actual normative value of the provisions caditts
this view. About 92% of all the provisions beyontke tscope of traditional FTA coverage are
unenforceablé’ Moreover, trade under all of these arrangementsuats for only 5,2% of all EU
imports and 8,4% of its expoRSA further argument for the 'mixed' motivationsdonclude these
agreements is their non-reciprocal phase-in perlied,the amount of time until tariffs are fully
abolished. Whereas goods from these countries mayported duty free from the entry into force of
the respective agreement, tariffs on goods origigain the EU are abolished only in successive
annual step$ FTAs as a means to foster economic prosperitiiénitnion are hard to justify against
this backdrop. The first group of agreements mingrefore, be assessed as a foreign policy tool,
which utilizes trade as leveraifeNevertheless, these treaties represent nearlythinds of all EU
FTAs.

The second group of more commercially motivated §FTddmprises agreements with European
countries either under the Agreement on the EurofE@nomic Ared or under separate agreements
establishing customs unions such as with San M&raral Andorrd’ and the agreements with Chife,
Mexico®™ and, arguably, South Africa.All these agreements are, however, either withntaes
whose markets are rather static and do not holdiaiirgrowth or with countries which only account
for a small share of EU trade (see also Figure 1).

In view of this analysis, the main objective of trdsuting to the 'Europe 2020 strategy by creating
growth through trade is not well served by existifiAs. In particular trade relations with the
emerging market economies in Asia and South-Ameaaieaneglected under established agreements.
In order to contributevia trade policy to the ‘Europe 2020’ goals of susthie, intelligent and
inclusive growth, new FTAs are necessary.

(Contd.)
25

Art. 79 of the Stabilisation and Association Agmeent between the European Communities and theirlde®tates, of
the one part, and the Republic of Croatia, of themplart [2005] OJ L26/3.

S Meunier and K Nicolaidis, ‘The European Uni@naaConflicted Trade Power’ (2006) d8urnal of European Public
Policy 906.

%" H Horn, P Mavroidis and A Sapir, ‘Beyond the WT@n Anatomy of EU and US Preferential Trade Agreetsien
(2010)The World Econom¥565, 1583.

28 European Commissiofirade, Growth & World Affairs20.
29

26

E.g. Art. 11 of the Euro-Mediterranean Agreemestablishing an association between the Europeamfaities and
their Member States, of the one part, and the RépabTunisia, of the other part [1998] OJ L97/2.

Cf. also A Winters, ‘EU's Preferential Trade Agremts: Objectives and Outcomes’ in P Van Dijck énh&aber (eds)
The External Economic Dimension of the Europearob(iThe Hague: Kluwer 2000), 196.

30

31 Agreement on the European Economic Area [1994] O3.L

32 Agreements on Cooperation and Customs Union betweeEuropean Economic Community and the Republicaof S

Marino [2002] OJ L84/43.

33 Agreement between the European Community and tineipaiity of Andorra [2005] OJ L135/14.

34 Agreement establishing an Association betweerEthepean Community and its Member States, of theepamt, and the

Republic of Chile, of the other part [2002] OJ L352/3

Economic Partnership, Political Coordination and@mation Agreement between the European Communityits
Member States, of the one part, and the United déexBtates, of the other part [2000] OJ L276/45.

Agreement on Trade, Development and Cooperatiowdsst the European Community and its Member Stafetheo
one part, and the Republic of South Africa, of tiieeo part [1999] OJ L311/3. The agreement with Bdftica is not

clear cut. While the initiation of the agreemeritdaed a commercial logic and was induced by DGd&ahe actual
negotiations were carried out by DG Developmenhitsignificant impact on the final result. See Mrnhoff Larsén,
‘Trade Negotiations between the EU and South Afrisalrhree-Level Game{2007) 45Journal of Common Market
Studies857.
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Figure 1: EU Preferential Trade Agreements Conclude
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Consequently, the criteria for the launch of FTAyotgations have changed. Whereas broader policy
considerations will still be taken into accountjsithow primarily market potential and the level of
protection against EU export interests that willdeisive to embark on new negotiatidhdn line
with these requirements, the EU has identifieghdtiential treaty partners.

2.3. Stalemate of the Doha Round

A third reason to embark on new FTA negotiations been the stalemate of the Doha Development
Round (DDR). The DDR is the current trade negaregiround of the WTO, which commenced in
2001. Its main goal has been to implement the WEWekbpment objectives, as set out in the
preamble of the Marrakech Agreement establishirgMTO®i.e., in particular, to secure developing
countries a share in the growth of world trade cemsarate to their needs of economic development.
Although the EU has reiterated its commitment t@ mhultilateral system on several occasions, the
slow progress completing the round has been onheofcrucial motivations for the shift towards
selective bilateralism.

The Union embarked on the round with a highly afobg agenda. It aimed at deepening existing
commitments, in particular in the services sectdrdiso brought up a range of new matters extending
the ambit of the WTO, in particular the four soledl ‘Singapore Issue¥’ (i.e. investment,
competition, transparency in government procureraedttrade facilitation). Moreover, the quest for
clarification of the role of environmental and lalbcstandards in the WTO legal order was on the
Union’s agend&® However, after two rounds of negotiations the Edlized that it could not find
enough support among WTO Members and negotiatiollapsed during the Cancun Ministerial
Meeting. Developing countries, in particular, régeC attempts to extend the coverage of WTO
obligations rather than addressing their interasts needs under existing rules. Eventually, thfee o
the four issues were taken off the agenda withetrfatilitation being the only one still under
negotiations in the WTO. After the breakdown of ttatks and the formal suspension of the
negotiations in 2006 the Commission launched tHebb& Europe’ strategy, which illustrates the tight
linkage between failed efforts in the WTO and thidt sowards bilateralism.

It is noteworthy that the Singapore issues werepuosued out of mere commercial intefésthe
establishment of a regulatory framework 'beyonifsaand quotas' formed part of the Union's broader
agenda to 'harness' globalizatfér.he failure to integrate these new and, argudbipprtant issues
into the multilateral framework, led the Union tmok for ‘second-best’ solutions. Accordingly, the
‘Global Europe’ communication states that key issurcluding the ‘Singapore Issues’, should be
addressed through FTRsnd the Union has thenceforth included rules onpiition, transparency
in government procurement and investment in itderagreements and in particular in EPAs with
developing countrie¥.

37 European Commission, ‘Global Eurofe’

% WTO, ‘Ministerial Declaration adopted on 14 Nowvsen 2001’, WT/MIN(01)/DEC1, para.ét seq.

% The term ‘Singapore Issues’ refers to four wogkigroups set up during the 1996 WTO Ministerial hitee in

Singapore.

40 Council of the European Communities, ‘Preparation the Third WTO Ministerial Conference — Draft Coilnc

Conclusions’, Document 12092/99 WTO 131, Brussel®2®@ber 1999.

41 D De Biévre, ‘The EU Regulatory Trade Agenda arelGuest for WTO Enforcement’ (2006) d8urnal of European
Public Policy851, 853¢t seq.

42 P Lamy, ‘Europe and the Future of Economic Goaree’ (2004) 42ournal of Common Market Studigs

4 European Commission, ‘Global Europe’ 8.

4 Cf. e.g. Art. 65et seq.(Investment); Art. 12%t seq.(Competition); Art. 165t seq.(Public Procurement) Economic

Partnership Agreemebetween the CARIFORUM States, of the one part, andtliepean Community and its Member
States, of the other part [2008] OJ L289/1/3.
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2.4. Trade Policy of the EU's Main Competitors

Lastly, the EU was inspired to shift its trade pplin view of the strategies followed by its main
competitors, notably the USA and Japan, which &lilsgaged in FTA negotiations with the EU’s
priority FTA partners? The US, for instance, has already concluded atifitchan FTA with Korea,
one of the EU’s priority partners, and has furtR@As on its trade agenda. Japan has embarked on
negotiations with ASEAN countries, another highdis EU FTA partner. Under these circumstances
the problem of trade diversion becomes urgent.d@rdiversion’ denotes the possibility that with the
establishment of preferential trade agreementstigethe risk that trade flows are not established
between the most efficient traders but, due toptiatection of the respective markets through tgriff
are diverted to less efficient traders within thefprential trade area. This may happen when tariff
reductions outweigh efficiencié$.This was the EU’s experience after the conclusibiNAFTA,
which resulted in a substantial loss in market etiar the EU in Mexicd! The example of NAFTA
also helps explaining today’s move towards FTAs.HAYA triggered whatBaldwin coined the
‘domino effect’ of regionalisr® It induced EU exporters who suffered from it tdoby for the
conclusion of an FTA with Mexico in order to regocompetition. In this vein, today’s political
economy equilibrium shifted in respect of other Fp@rtners, too. To launch FTAs is, transposed on
the ‘new generation’ FTAs, hence also a defensieama to maintain a ‘level playing field’ on
emerging markets and to prevent trade diversiotisetaletriment of EU exportef$.

2.5. Interim Conclusion

The launch of a ‘new generation’ of EU FTAs depiatsurther-reaching policy shift. While FTAs
have been concluded in the past almost solely withe framework of other policies, the ‘new
generation’ FTAs aim primarily at commercial goatsorder to contribute to the ‘Europe 2020’
strategy’® Economic welfare is a strong thread of legitimiaatfor the UnioA' and successful trade
policy forms one part of this general approach. sTHtrAs are nowadays emancipated to a certain
extend from other policies and shall operate assarete means to achieve economic objectives
outside the WTO framework. This is a significantigochange insofar as it redefines the role FTA
shall play in EU external relations. Furthermotejrings home that the political choice for ensgrin
economic welfare inside Europe has been made ioufagf more, rather than less competition by
extending the potential sales markets but alsatineber of competitors.

Nevertheless, one should not overlook the fact Eigks are only a 'second-best' solution to attain
economic objectives and are by no means a pangeea.if all planned FTAs were concluded, they
would, together with preferential systems for depélg countries? cover only 50 % of EU external

trade. MFN-tariffs would still apply to trade withll EU major trading partners (Australia, China,

45 European Commission, Staff Working Documé&igbal Europe 14.

46 J Viner,The Customs Union Iss(iew York: Carnegie Endowment for International ¢&4950) 43-44.

47 European Commission, Staff Working Documé&igbal Europe 17.

48 R Baldwin, ‘A Domino Theory of Regionalism'.

49" On previous cases of trade diversion: A Diir, Bide Policy as Protection for Exporters: The Agregts with Mexico

and Chile’ (2007) 43ournal of Common Market Studig33.

%0 See also C Brown, ‘The European Union and Regioradél Agreements: A Case Study of the EU-Korea FRA11)
European Yearbook of International Economic 28V, 308.

%1 G Majone,Europe as the would-be world power: the EU at fiffambridge: Cambridge University Press 2009) 443
seq

%2 Council Regulation (EC) 732/2008 of 22 July 2G{#blying a scheme of generalised tariff prefererioeshe period

from 1 January 2009 to 31 December 2011 and amgn@igulations (EC) No 552/97, (EC) No 1933/2006 and
Commission Regulations (EC) No 1100/2006 and (EC) N8#22®7,0J [2008] L211/1.
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Japan, New Zealand, RusSiand the United State¥)Important regulatory issues, by contrast, may
be addressed more effectively through FTAs sineelthion can more easily trade market access for
regulatory issues in bilateral negotiations. Dug¢hi® nature of these issues, they may, nevertheless
have a multilateral effect. When an FTA partneridies to adopt competition laws or rules on public
procurement, these will most likely not only govdrade with the Union but also be of general
application. The same holds true for environmeaual labour standards.

3. What is New? The EU-Korea FTA

This part addresses the question of how the pdligit and the new role of FTAs are reflected in
actual agreements. The first tangible result of 'tteev approach’ is the FTA with the Republic of
Korea®® The agreement, which was concluded on 6 Octob#0,38 remarkable at first glance for a
rather prosaic reason. It is the first EU agreemetit a non-European state to be plainly labelled a
'Free Trade Agreement' without any attempt to enibedo a wider political context. However, in the
case of Korea this may be explained by the fadt e FTA has been concluded under a broader
framework agreemetit between Korea and the Union and forms an integaat thereof’
Nevertheless, apart from the EEA and the WTO-Age=dinit is the Union's first treaty to make clear
from the outset that it only addresses trade aspactordingly, the agreement abandons the inalusio
of non-trade related issues and its substantivevigioms are widely modelled on the WTO-
agreements.

The substantive content of the agreement may béi\sdbd into two broader categories. First, WTO-

plus rules, i.e. provisions which correspond to therent mandate of the WTO and where the
agreement provides for bilateral commitments beythabe accepted multilaterally. Examples are
tariff reductions, additional commitments in seegcand the extensions of IP-rights. Second, extra-
WTO rules, i.e. provisions lying outside the cutrérody of WTO rules, such as, for instance,

competition and labour standarsn what follows | will briefly depict some of tHeTA'’s content.

3.1. WTO-plus Rules

3.1.1. Trade in Goods

In the fields of goods, the agreement brings alostibstantial reduction of tariffs on industrialan
agricultural goods. Industrial tariffs will be pleaksout within a maximum period of seven years and
agricultural tariffs within a maximum of 20 yeakfowever, most tariffs will be abolished long before
these dates. While the average MFN-tariff on indaisproducts was not particularly high prior t@th

%3 Even though Russia is not a member of the WTOMR&\ tariff applies to trade with it. See Art. 1)(Agreement on

partnership and cooperation establishing a patiietsetween the European Communities and their Mei8taes, of
one part, and thRussiarFederation, of the other part [1997] OJ L327/3.

Trade with these countries accounts for about 56f %l imports and 39% of all exports. Cf. Europgaommission,
Trade, Growth & World Affairs20 Table 1.

Free Trade Agreement between the European UnioitaMember States, of the one part, and the RepobKorea, of
the other part, http://trade.ec.europa.eu/docl@gpliindex.cfmid=443&serie=273&langld=en.

54
55

%6 Framework Agreement for Trade and Cooperation betviee European Community and its Member Stateth@one

hand, and the Republic of Korea, on the other ha@@1] OJ L90/46.
57 Art. 15.14 (2) of the EU-Korea FTA.

8 For this categorization see: Horn, Mavroidis angiSaBeyond the WTO: An Anatomy of EU and US Preferdntia

Trade Agreements’ 1567.
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FTA (EU average: 5.2%; Korea average: 6.8%), & agricultural products on the Korean side
have been massive and amounted to an average&eiibf 48% (EU average: 15.4%).

Perhaps even more important are the achievementseirfield of non-tariff barriers, which are
assessed in many cases as being even more tradetivesthan tariffs. Besides reaffirming the
parties’ mutual commitments to the TBT and SPS exgent}’ the FTA provides for the first time
ever in an EU FTA for provisions on technical regigns in specific sectors, such as electronics,
automotive, pharmaceuticals and chemicals. It ples/ifor both substantive, binding rules (electr®nic
and automotive) and 'best endeavour' provisionsir(paceuticals and chemicals). The substantial
rules stipulate in the field of automobiles thathieical safety standards will henceforth be broadly
accepted as equivalent (‘mutual recognitinlyloreover, Korea will align many of its automobile
standards to the international UN-ECE stand&r&afety standards for electronics must prospegtivel
be based on international standards and will, hebeebroadly harmoniz€d. Furthermore, the
supplier’'s declarations of conformity will be wigledccepted as positive assurance of conformity with
the respective ruléé.In sum, innovative means are introduced in the B Address the increasingly
crucial issue of standards. The achievements ineadohg non-tariff barriers are, arguably, the most
innovative and far-reaching concerning trade indg00

3.1.2. Trade in Services

The Korea FTA is the most ambitious services FTAraoncluded by the Union and will bring about
large-scale liberalization concerning all modessefvices and in numerous sectors such as, for
instance, telecommunications and legal senfit@&egarding trade in services the overview in this
paper will, however, be limited to GATS ‘mode 3 pgly (establishment), i.e. foreign direct
investment (FDI). Even though FDI became an exetusbmpetence of the Union with the entry into
force of the Lisbon Treaty (Art. 207(jyncto Art. 3(1)(e) TFEU), the agreement does not fublyer
this aspect. It remains confined to market acéemsd non-discriminatidh of foreign suppliers but
does not entail substantial investment protectuch protection may be included after a review
phase of three years. The FTA explicitly provides the possibility to amend the treaty to include
provisions on the protection of investmé&htHowever, today substantial protection of foreign
investors is provided in bilateral investment tiesat(BITs) between Korea and individual Member
States. While these agreements provide for a higaedard of protection and most notably investor-
state-arbitratiofi® none entails pre-establishment rights, i.e. maegty, but instead state that the
contracting parties shall 'admit investments inoadance with their laws and regulatioffsThe
purpose of the FTA in investment is, thus, to canpnt existing BITs by providing for market

% European Parliament, DG External Relationsn Assessment of the EU-South Korea [FT®R010) 78,
www.europarl.europa.eu/activities/committees/stsidiewnload.do?language=et&file=32051.

% Art. 4.1 and 5.4 of the EU-Korea FTA.

1 Art. 3 Annex 2-C of the EU-Korea FTA.

62 Art. 4 Annex 2-C of the EU-Korea FTA.

83 Art. 2 Annex 2-B of the EU-Korea FTA.

& Art. 3 (b)(i) Annex 2-B of the EU-Korea FTA.
% The lists of concessions are annexed to chayf&i-Korea FTA.
6 Art. 7.11 of the EU-Korea FTA.

" Art. 7.12 & 7.14 of the EU-Korea FTA.

8 Art. 7.16(2) of the EU-Korea FTA.

8 E.g. Art. 11 Treaty between the Republic of Koaed the Federal Republic of Germany concerning thegtion and

reciprocal protection of Investments, entered fotoe 15 January 1967.

0 E.g. Art. 2(1) Agreement between the Governmérthe Republic of Korea and the Government of theuRép of

Latvia for the Promotion and reciprocal Protectidinvestments, entered into force 26 January 1997.
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acces$! The Korea FTA explicitly acknowledges more favdilearights of foreign investors
provided for in BITs and does not limit any of thedghts’® However, today only 20 of the 27
Member States have concluded BITs with Kétemd the standard of protection and access t@@sti
accordingly, differs depending on the nationalityr® respective investdt.

3.1.3. IP-Rights

What is salient about the chapter on intellectuapeprty rights (IPR) in the EU-Korea FTA is first o
all its impressive level of detail with 69 articléthe TRIPS contains only four articles more). It
deviates from all previous EU FTAs, which usualiylyoprovided for one or two articles on {P.
Despite being based on the TRIPS Agreerfietiie FTA provides for enhanced protection and
enforcement of IPRs. For instance, with regardateimt terms the FTA provides for an effective term
that takes account of delays in registering a pateatent holders must be compensated ‘for the
reduction in the effective patent life as the resfithe first authorisation to place the producttbeir
respective market$” Regarding enforcement, the FTA goes well beyonitiey FTAs and,
concerning criminal enforcement, even beyond domestes’® The FTA, for instance, provides for
the liability of online service providers for IPfimgements”’ The extensive chapter on IP will, hence,
most likely be the model for future FTAs.

3.2. WTO-extra Rules

3.2.1. Singapore Issues

The parts on the 'Singapore issues' are kept wehatishort in the agreement. The chapter on
competition mainly states that the contractingiparshall provide for competition laws within their
respective territories and that certain activitiestricting competition, such as cartels, the almise
dominant position and mergers impeding effectivengetition, are incompatible with the proper
functioning of the agreemefft.Since both parties have competition laws in pldbe, FTA’s only
effect is that none of the parties can abolishais-trust laws. Notably, the definitions of anti-
competitive practices coincide with the respectite law provisions (Arts. 101, 102 TFEU & Art.

I European Commissiofipwards a Comprehensive European International Imrest Policy 5.

2 Art. 7.15(a) EU-Korea FTA.

3 Bulgaria, Cyprus, Estonia, Ireland, Luxembourg, tslahd Slovenia have not concluded BITs with Korea.

" The issue is addressed in a proposal for a régnléSee Art. 9 Proposal for a Regulation of thedpean Parliament and

of the Council establishing transitional arrangemdnt bilateral investment agreements between MerSates and
third countries, COM(2010)344 final.

S Cf. Art. 32 of the EU-Chile; Art. 12 of the EU-Mexi. But see from a more recent agreement Art. 11384-of the EU-
Cariforum.

6 Art. 10.2(1) of the EU-Korea FTA.
7 Art. 10.35(2) of the EU-Korea FTA.

8 Directive 2004/48/EC of the European Parliament afnitie Council of 29 April 2004 on the enforcemehirellectual
property rights [2004] OJ L 195/16.

9 Art. 10.62et seqEU-Korea FTA.
80 Art. 11.1 of the EU-Korea FTA.
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2(3) Regulation 139/208%. Furthermore, the FTA provides for cooperatiotwaen the respective
competition authoritie®’

Since Korea is already a member of the plurilatevdlO Agreement on Government Procurement
(GPA), the chapter on public procurement is alsberashort. Besides reinforcing the parties’ rights
and obligations under the GPA, the most notableatien is that Korea, which has developing
country status in the WTO, will not rely on speciid differential treatment towards the EU.
Concerning substantial coverage beyond the WTOeassions, both parties will have access to public
infrastructure procurement (‘BOT-contracis’).

3.2.2. Sustainable Development

The agreement’s 'flanking' policies, which are dbed in the chapter on sustainable development
provide for provisions on environmental protectiamd labour standards. However, the respective
provisions are rather weak. The rules on environaleurotection are drafted in a 'best-endeavour’
language without concrete obligations. What is iethe reference to the United Nations Framework
Convegstion on Climate Change and the Kyoto Protasotonstituting the ultimate objectives of the
parties.

Labour standards are addressed by reference teltheant International Labour Organization (ILO)
conventions. The provision's language is a litttersger, as it provides that the parties ‘commit to
respecting, promoting and realising' in their lavestain labour-related fundamental rights such as
freedom of association and the effective abolitadnchild labou®® The FTA, however, does not
oblige the parties to ratify ILO conventions. Thisems problematic, since Korea has not ratified
important ILO conventions on freedom of associatod forced labour (Conventions 87, 98, 29 and
105)%" The legal force of the sustainable developmenwigians is further weakened by their
exclusion from the regular dispute settlement meidna Disputes about labour and environmental
standards are only subject to a special disputeesent procedure, establishing a panel of experts,
which may issue non-binding repoffs.

Grave violations of human rights and democratio@gles can, nevertheless, be addressed through
the Framework Agreement, of which the FTA formsimtegral parf® According to Art. 1 of the
Framework Agreement: ‘[rlespect for democratic gples and human rights as defined in the
Universal Declaration on Human Rights inspiresdbmestic and international policies of the Parties
and constitutes an essential element of this Agee¢mThe infringement of these 'essential
elements? allows either party to suspend the Framework Agiesd™ and, hence, also the FTA.

8 Council Regulation 139/2004 of 20 January 2004 onctirerol of concentrations between undertaking€42aJ L
24/1.

Art. 11.6 of the EU-Korea FTA. Note that coopanatbetween the respective competition authoriieomprehensively
regulated in the Agreement between the European Qmities and the Government of the Republic of Korea
concerning cooperation on anti-competitive aceégtj2009] OJ L 202/36.

8  Art. 9.1(4)(b) of the EU-Korea FTA.
8 Art. 9.2(2) in conjunction with Art. 1 Annex 9 tfe EU-Korea FTA.
8 Art. 13.5 of the EU-Korea FTA.

8 Art. 13.4(4) of the EU-Korea FTA.
87

82

European Parliamemyn Assessment of the EU-South Korea BTA
8 Art. 13.14 (2) of the EU-Korea FTA.

8 Art. 15.14 (2) of the EU-Korea FTA.

% On essential element clauses see L Baitklman Rights Conditionality in the EU's Internai@bmigreementgOxford:
Oxford University Press 2005).

%1 Art. 23 of the EU-Korea Framework Agreement.
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3.3. Interim Conclusion

Already from this cursory overview it has becomeaclthat the EU-Korea FTA differs from all
previous EU FTAs. Its structure reflects the nele assigned to FTAs as a discrete trade policy. tool
Trade and economic aspects are regulated in adetailed manner, whereas non-trade issues are
reduced to a minimum. In line with the general depments in EU trade policy, the concentration on
economic relations is a paradigm shift and the Eddeld FTA a reflection thereof. The motivation to
contribute to economic welfare inside Europe islte@motiv of current EU trade politics, which is
accompanied, but by no means dominated, by flanglgies. Whereas previously the pursuit for
‘global governance' objectives or 'harnessing djiidiizon’ were the primary incitements of EU trade
politics 2 today commercial goals, interrelated with domeptiticy concerns, occupy that platet
goes without saying that this does not mean thaehative values no longer play a role in EU trade
politics; they are, however, receiving less attamthan they used to before the policy shift in@¥0

4. FTAs and the Duty of Consistency in External Aébn

Interestingly, the paradigm shift in EU trade potit coincides with an adverse primary law
amendment. For the first time ever, the common ceraial policy (‘(CCP’) is explicitly embedded
into the broader framework of EU external relatioscording to Art. 207(1) TFEU, which refers to
Art. 21 TEU, [tthe common commercial policy shall be conductethie context of the principles and
objectives of the Union’s external actiomhese objectives and principles mostly referpmost-
modern' or 'normative’ values such as the proteatffdiuman rights, the promotion of democracy and
the establishment of the rule of law. To be perfearin this context, the common commercial policy's
principal objective, i.e. international economibéializatior?> must be reconciled with these non-
economic virtueg€® The respective provisions, however, entail liglébstantive guidance and leave
wide discretion to the political institutions. Joiil review on grounds of the Union's objectives is
accordingly, limited”

The EU Treaties, furthermore, emphasize the dutyoosistency. For instance, Art. 21(3) TEU states
that

‘The Union shall ensure consistency between thierdifit areas of its external action and between
these and its other policieBhe Council and the Commission, assisted by thd IRigpresentative

of the Union for Foreign Affairs and Security Pglicshall ensure that consistency and shall
cooperate to that effett.

2 This holds true in particular for the tenure ofrfier trade commissioner Pascal Lamy. See C Herrm#@ia

AuRenhandelsdimension des Binnenmarktes im Verfgssmtwurf: Von der Zoll- zur Weltordnungspolitik2@04)
Europarecht3 Beiheft 175, 17@t seqwith further references.

% s Meunier, ‘Managing Globalization? The EU ineimiational Trade Negotiations’ (2007) 46urnal of Common

Market Studie®05, 906.

M Elsig, ‘The EU's Choices of Regulatory VenuesToade Negotiations: A Tale of Agency Power?’ (2P@5Journal

of Common Market Studi€27, 935. Other commentators argue that normatlges have never played a decisive role
in 'hard cases', see H Zimmermann, ‘Realist Powes&? The EU in the Negotiations about China's arssiis WTO
Accession’ (2007) 43ournal of Common Market Studi@$3;idem ‘How the EU negotiates Trade and Democracy: The
Cases of China's Accession to the WTO and the Doha®R¢R008) 13European Foreign Affairs Revie2b5.

Art. 206 TFEU reads: ‘[Fle Union shall contribute, in the common interéstthe harmonious development of world
trade, the progressive abolition of restrictionsrdernational trade and on foreign direct investmand the lowering of
customs and other barriers.’

94

95

% For a discussion of the possible impact of thstroeturing of principles and objectives of EU ert# action through the

Lisbon Treaty with regard to trade dispute settletnsee the contribution by Valeria Bonavita in tagited Working
Paper.

9 Case 112/8Diirbeck[1981] ECR 1095, para. 44.
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The Treaty text, thus, encourages closer linkagagwden EU external policies, in particular with
regard to non-economic objectives. However, tradlitigs seem to head in another direction by
emancipating from other policies and not servingmprily foreign policy objectives anymore.
Whereas pre-Lisbon there was no legal link betwesate and other policies, they were, nevertheless,
de factoconnected. Today, in contrast, the CCP is explisiibject to the framework of EU external
relations but attemptde factoto refocus on economic concerns, at least inithe 6f bilateral trade
agreements. Reality and normative demands seen),tthbave developed not in full convergence.

The question arises as to how trade and other Hitig® such as development, are linked. How must,
for instance, agricultural policy be taken into @aat in the course of trade policy making? How can
FTAs be accommodated with other Union policies stoacomply with the duty of consistency in EU
external relations?

The term 'consistency' is commonly referred tohasabsence of contradictions between the different
external policy areas. However, due to ambiguitiesveen the different languafeersions and the
overarching Treaty aim to bring about mutual suppetween all Union policies, consistency should
rather be understood as ‘coherence’, i.e. theiy@sibligation to ensure synergy between the dsffer
external policies? | will follow this proposal and will use henceforthe term ‘coherence’. The
objectives this definition of ‘coherence’ is gearedare twofold. On the one hand, it shall ensure
efficiency; on the other hand, it shall generatgitimacy by making policy actions amenable to
rationally motivated acceptance, which is basedheninsight that the respective action is concerted
with the EU’s other policies.

By the same tokerCremonahas elaborated a more differentiated notion ofeceice. In the first
place, she distinguishes between ‘vertical’ andrizemtal’ coherence; the former refers to the
relationship between Member States and the Unibereas the latter concerns inter-policy coherence
on the Union level” Secondly, she suggests that ‘coherence’ shoulshberstood as a three-level
concept™ The first level refers to rules of hierarchy suak the primacy of EU law and the
precedence of primary over secondary EU law. Thersklevel denotes rules of delimitation between
different actors in order to avoid duplications agaps. Finally, ‘coherence’ comprises ‘synergy
between norms, actors and instruments’, i.e. plasi of cooperation and complementarity. My
concern will be solely the legal effect of this hsistency’ requirement.

In the following | shall deal only with the ‘horiatal’ dimension of coherence and, furthermore, only
with the level Cremona has coined ‘rules of delatdn’, i.e. the delimitation of competences
between actors. The crucial question in this regagins to be, however, not how to provide an exact
definition of the term in the abstract but to asmierwhich is the right institution to assess wietthe
different external actions are coherent. In otherdywho shall decide what is efficient and how to
balance different policies against each otherKéwmesamoted:

‘The analyst of legal decisions, [...], should adag‘comparative institutional approach”, which
can be simply stated as follows: the determinahtegal decisions can best be analyzed when

% \Wheras the English version speaks of ‘consisterttye French, German, ltalian, and Spanish ones the term

‘cohérence ‘Koheranz’, ‘coerenza’, and ‘coherencia’, resefely, which denotes ‘coherence’.

% C Hillion, “Tous pour un, un pour tou§loherence in the External Relations of the Europ#on’ in M Cremona (ed)

Developments in EU External Relations L&@xford: Oxford University Press 2008) 10, &2 seq.with further
references; P Van Elsuwege, ‘EU External Actiorrafbe Collapse of the Pillar Structure: In Searth new Balance
between Delimitation and Consistency’ (2010)Cmmon Market Law Revie®87, 1013t. seq.

100 M Cremona, ‘Coherence through Law: What Differendéthe Treaty of Lisbon Make?’ (2008) Bamburg Review of
Social Sciencél, 16et seq.

101 |dem 14et seq.
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legal decision makers are viewed as though theg wencerned with choosing the best, or least
imperfect, institution to implement a given sogahl.”

The premise is that an objective legal determimatd consistency is not feasible because synergy
between policy areas is inviolably bound to poditipreferences, which are contingent in titfe.
Therefore, one can make a political argument thgaven policy is inconsistent with another but aot
legal one, since there is no objective or interjettive criterion to assess it. Perhaps, there ldhont
even be a legal criterion for consistency becausead the repercussion of ‘freezing’ the political
process to the preferences when the criterion st@bkshed. If a given set of policies were deeared
‘consistent’ at a given moment, this would simpd§iect the then prevalent policy preferences. These
preferences are, however, not necessarily theypofiiture preferences. A substantial legal crieri
for consistency would thus result in an impedinterghifts of views and could hinder the evolutidn o
political preferences.

To ensure consistency in legal terms should, thasyunderstood as the quest for the best-equipped
institution to assume the task. | will presume ttegt institution, which provides the most inclusive
conditions for participation, is generally also thee to be preferred to decide on an issue. This
assumption is based d¢tabermas’discourse theory: ‘according to the discourse jpie¢ just those
norms deserve to be valid that could meet withejiygroval of those potentially affected, insofathees
latter participate in rational discours&®.In this vein, ‘coherence’ can be understood agitie of an
argument in the discourse or, in other words, ‘cehee between statements is established by
substantial arguments, and hence by reasons thattha pragmatic property of bringing about a
rationally motivated agreement among participantsiigumentation'®® Transposed to the political
process ‘statements’ may be understood as poldeeikions. The crucial question is, however, where
the preconditions for such discourse are ensuneavhich of the imperfect alternatives should be
chosen. Should it be the judicial or the politickécourse’ that has the last word on ‘coherence’?

Whereas the treaties impose the duty of coherexgkicily upon the political institution® some
commentatord’ esteem the courts as being competent to evaluhtgher coherence between
different external actions prevails. While it isidr that the Courts may invalidate a trade policy
measure on specific grounds as, for instance,latida of fundamental rights or non-compliance with
procedural requirements, it is less likely thatthéll do so because of mere incoherence.

That the duty of coherence between the CCP andalsad=TAs and other external objectives is better
situated in the political process seems to begtftkin the case-law of the Court of Justice. TharC

in most cases concerning external trade upheldfitittngs of the political institutions and was
reluctant to substitute the outcome of politicdilirations in the realm of external trade withatsn
decisions. For instance, Penmark v. CommissiofGGrana Padano Cheegethe ECJ found that it is
an obligation of the Commission to balance the amting policy objectives of the common

102 N Komesar, ‘In Search of a General Approach tgaleAnalysis: A Comparative Institutional Alternaiv(1981) 70
Michigan Law Reviewt350.

103 Cf. P Koutrakos, ‘Primary Law and Policy in EU Ebttal Relations — Moving away from the big pictuf2008) 33
European Law Revie®66, 675; M Cremona, ‘The Draft Constitutional Tyed&xternal Relations and External Action’
(2003) 40Common Market Law RevietB47, 1349, who both stress the political natdrhe duty of consistency and
the limited effect of primary law in this regard.

1043 HabermasBetween Facts and Norms: Contribution to a Discourseofy of Law and Democra¢iNew Baskerville:
MIT Press 1996) 127.

105 HabermasBetween Facts and Norr24 1.

106 cf. Art. 7 TFEU and Art. 184) TEU, which states: The High Representative dhalbne of the Vice-Presidents of the
Commission.He shall ensure the consistency of the Union'sreateaction. He shall be responsible within the
Commission for responsibilities incumbent on it kiegnal relations and for coordinating other aspedtthe Union's
external action.

107 van Elsuwege, ‘EU External Action after the Coflapf the Pillar Structure’ 1012 seq.
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commercial policy and other policies so as to emsansistency’® In this case the Community had
installed a scheme of export subsidies for GrardaRa cheese, which was, following two decisions
of the Commission, only applicable to products friaty but not to their counterparts from other
Member States. Denmark deemed the Commission desiais contrary to the regulation establishing
the scheme, since they discriminated between likelycts on grounds of origin. The regulation,
however, provided that in applying the scheme then@ission had to take account not only of the
objectives of the common agricultural policy bugabf the CCP's objective¥.The Court, following
the Commission's reasoning accepted the argumextttile extension of the aid could lead to
distortions with the Communities trading partnensl avas, therefore, rightfully restrained to certain
disadvantaged producers. To ensure coherence letaggeultural and trade policy was, even in
cases of discrimination of community producers,t#sk of the political process but not the Courts.

Even more telling in terms of choice for the appiage institution to exercise the duty of consisien
is, perhapszermany vs. Councdoncerning the EC regime for the importation afidraas from ACP
countries:'? In this case many different interests were atestilot only development, agricultural and
trade policy but also fundamental rights, princsptd non-discrimination and, most importantly, the
establishment of a common market for bananas. Ton@inity had installed a scheme for the
importation of bananas favouring domestic as well as producers from trenér colonies in the
ACP countries (‘traditional producers') over expretin Central and South America (‘'non-traditional
producers’). In order to establish a common maf&etbananas, the remaining quotas for the
importation of non-traditional bananas were distifdl among importers all over the Community,
regardless of their previous import channels. Tésult of this was that traders of non-traditional
bananas had to buy import-licenses of tradersaafittonal bananas to stay in business, which led in
fact to a wealth shift from the former to the latt€he Court, nevertheless, upheld the regulation
establishing the import scheme on rather dubioosirgfs but most likely because it did not want to
interfere with the findings of the political prose€ven though the Court delved into legal scrytiny
the result of acknowledging the other institutigiadicy space was deference to the political brafrch.
the words of the ECJ:

‘It should be pointed out in this respect that iattars concerning the common agricultural policy
the Community legislature has a broad discretionicivhcorresponds to the political
responsibilities given to it (...).

The Court has held that the lawfulness of a meaadiopted in that sphere can be affected only if
the measure is manifestly inappropriate having niega the objective which the competent
institution is seeking to pursue. More specificalshere the Community legislature is obliged, in
connection with the adoption of rules, to asses# thuture effects, which cannot be accurately
foreseen, its assessment is open to criticism drityappears manifestly incorrect in the light of
the information available to it at the time of @m@option of the rules in question (...).

The Court' s review must be limited in that way garticular if, in establishing a common
organization of the market, the Council has to nede divergent interests and thus select options
within the context of the policy choices which #seown responsibility.]‘12

‘Discretion’, ‘manifestly incorrect’ and ‘limitedeview’ are all proxies for the Court’s decision to
abstain from substituting Council’s decision wits @wn. The choice to accept the contemplations of
another institution is in itself an institutionahaice. To find the right balance between all the
competing claims was, again, left to the politicestitutions, even though their decision resulted i

108 Case 263/8Denmark v. Commissid989] ECR 1081.

109 Art. 33 Regulation (EEC) No 804/68 of the CouncilafJune 1968 on the common organization of théenam milk
and milk products, [1968] OJ, English Special Extit{l), 176.

10 case C-280/9&ermany v. Counc[l1994] ECR 1-4973.
111 Council Regulation (EC) 404/93 [1993] OJ L47/1.
112 Ccase C-280/98ermany v. Councll1994] ECR 1-4973, paras. 88-91.
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breach of WTO laW® and was, hence, in terms of ‘coherence’ with th#sEother international
obligation rather problematic.

Read in conjunction the two cases yield an evearetepicture. In the first case the court justifibd
privileging of trade policy over domestic agricutibconcerns with a reference to the CCP's objectiv
of contributing to the harmonious development ofrlrdrade and the threat of possible counter-
reactions of the Union's trade partners to anyiriggment of international trade obligation$By
contrast in the so-called ‘Banana-case’, even thahg measure did quite clearly infringe WTO law,
the Court did not take into account the possibiityountermeasures by other WTO memb&rsiow

to balance different policies with trade and theddis WTO obligation is something the Courts do
not see themselves well equipped for. This wadineefd in cases such a&n Parysand FIAMM,
where the ECJ stated that

‘an outcome, by which the Community sought to redenits obligations under the WTO
agreements with those in respect of the ACP Stated,with the requirements inherent in the
implementation of the common agricultural policygutd be compromised if the Community
Courts were entitled to judicially review the lawfass of the Community measures in question in
light of the WTO rules (...)**°

The balancing act was thus explicitly referredhe political branch, which implied the institutiona
choice who shall decide. The reasons for the Codgference in the realm of trade law can be
explained by a comparative institutional analysibjch assesses each institution’s advantages and
drawbacks. First of all, the duty of coherence @ definable in objective legal terms but is an
oscillating one. Coherence, and thus synergy betvpedicy areas is inviolably bound to political
preferences, which are contingent in tithelf a given set of policies were deemed as ‘coheara
given moment, this would simply reflect the theevalent political preferences. These preferences
are, however, not necessarily a polity’s futurefgnences. The right balance between trade and
development policy in the 1980s might not be thenesan 2010. A substantive legal criterion by
contrast had to be amenable to judicial review thedefore set out fixed requirements. It had to be
certain and static in order to provide for a minimdegree of legal security and would thus ‘freeze’
the political process to the preferences at the emrwhen the criterion was establisHEdThis in
turn, would result in an impediment to shifts oflipoal views over time and could hinder the
evolution of political preferences. Pertinentlyearan make a political argument that a given pasicy
inconsistent with another but not a legal one bgedhere is no objective or inter-subjective cidter

to assess it. In order to ensure policy flexibjlityere should, perhaps, not even be one.

Another drawback courts have in ensuring ‘cohereot&rade politics with other policies is that the
procedural settings in court proceedings to sontengximit the participation of potentially affecte
interests through standing rights. Whereas EU tsad®nsumers and other interest group may lobby
Commission, Council or Parliament, they are notessarily involved in Court proceedings. Neither

113 European Communities — Regime for the Importatiafe 8nd Distribution of Bananagppellate Body Report adopted
9 September 1997 DS/27/AB/R.

114 Case 263/8Denmark v. Commissid989] ECR 1081, para. 19.

115 The US reacted with the suspension of concessiess.e.g. Case C-120 and 121/0BIRMM [2008] ECR 1-6513; T-
383/00Beamglowf2005] ECR 11-5459.

118 Case C-377/0%an Parys[2005] ECR |-1465, para. 50 and Case C-120 and 1EFIAMM [2008] ECR 1-6513, para.
118.

17 cf. P Koutrakos, ‘Primary Law and Policy in EU Eprial Relations — Moving away from the big pictu(2008) 33
European Law Revie®66, 675; M Cremona, ‘The Draft Constitutional Tyed&xternal Relations and External Action’
(2003) 40Common Market Law RevietB47, 1349, who both stress the political natdrehe duty of consistency and
the limited effect of primary law in this regard.

118 See also the more general critique by De Wittmming the Constitutional Law governing EU exteratihirs: B De
Witte, ‘Too Much Constitutional Law in the Europeldnion’s Foreign Relations?’ in M Cremona and B De @/{&ds)
EU Foreign Relations Law: Constitutional Fundamen{@sford: Hart Publishing 2008) 3.
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are foreign governments with which the politicalstitutions may find mutually satisfactory
compromises that could be undermined by CourtgslifThe review of trade policy measures is all in
all an extremely complex undertaking, which mayhbedter undertaking by the administrative and
political institutions, which have more and sometinetter resources.

A third, and rather prosaic reason, for the ECdlastain from delving to deep into the review oflea
policy measures, is the limited scale of the juatigi which also impacts its competence. The 27
judges at the ECJ have to deal already today witidteds of cases per year, concerning such diverse
issues as the common agricultural policy, commetjtor labour law. In view of this, it is practibal
just not feasible to add to this enormous casetbadask of overviewing the EU’s external policy
coherence, which would require not only taking acdtaf measures brought before the court but also
of potentially all existing trade measures. Scining measures for their coherence with the whole
body of external policy measures would even agdeatlais situation because it would open the
floodgates and invite plaintiffs to bring potenfjahny external action measure before the court, in
particular because it will not be too difficultfiod two acts out of the whole of EU external measu
which contravene the coherence-requirement. Thiéskihmesources of the court just not allow for that

Finally, the dynamics of litigation impact the Ctisiability to ensure coherence. The ECJ cannat tak
decisions out of its own motion but is, as any todepended on cases brought before it. Such cases
will, however, only reach it, if there are plaifgifvho have an interest in lodging a claim, whidh w

be the case if their potential benefits outweigih ¢bsts of litigation. For all measures were themo

such setting, the Court will simply not have thepagunity to deal with an issue. The selective
treatment of issues appears, however, not to bentise promising approach to ensure coherence.

For all these reasons, the duty of coherence doesnpose a legal obligation in the course of FTA-
making which could be enforced by Courts. It reraanpolitical notion and the political institutions
endowed with trade policymaking must determineciistent. Courts will not address trade measures
under some kind of ‘coherence’-test. What they wdillis to scrutinize measures for their formal and
substantive legality and so ensure its compatybiliith EU law but not under different criteria than
‘coherence’. In relevant cases, the duty of cohmenill belex generaliswhich will be derogated by
more specific rules, e.g. rules of procedure od&mental rights.

5. Conclusion

This contribution has delineated the EU’'s motivefaunch a new generation of FTAs. These motives
are commensurate with explanations put forwardigfting why states conclude trade agreements in
general and preferential agreements in particEahanced market access, the lock-in of domestic EU
policies and ‘global domino effects’ were drivingcitements, which accurately describe the move
towards bilateralism. Furthermore, the paper hasveithat law and politics of the CCP have emerged
into opposing directions. Whereas the Treaties igeoor closer links between trade and other
policies, the actual developments illustrate an rempation of the CCP from trade-unrelated areas.
The reflection thereof is the first FTA concludeader the new strategy. This agreement is limited to
pure trade issues and makes little attempt to arirtee Union’s new commitment to post-modern
values under the Lisbon Treaty. Finally, this does lead to a lack of ‘coherence’ of EU external
policies, at least not in legal terms. This was tésult of the finding that ‘coherence’ should be
understood predominantly as a procedural term,\hanthenable to judicial review. The notion of
‘coherence’ has been elaborated as a question bffuvetioning procedures and comparison of
institutions. The result thereof has been thahénrealm of trade there is little role for coudsehsure
such ‘coherence’ due to their ‘comparative disathgel vis-a-visthe political process.
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Abstract

The Lisbon Treaty brought significant changes ® BHuropean Union's (EU) trade policy-making in

terms of competence definition and decision-makpngcess. This paper looks at them from the
perspective of the EU trade policy's offensive algenf market access. The latter can be divided in
two main pillars, market opening (mostly, but natlasively, through free trade negotiations), and
market access enforcement (removal of barriersradet in the context of existing free trade

commitments or in absence thereof). By outlining tholicy practice on market access since the
Global Europe communication, the paper analysdgutienal and policy-making changes under the

new Treaty framework that are relevant for futuifectiveness of the policy. It argues that, whereas
Lisbon Treaty bears a potential to render work aarket access enforcement more effective, its
impact on the objectives of market opening by medirisee trade agreements is rather ambiguous.

Keywords

Lisbon Treaty — Global Europe — Common Commercilicl (CCP) — market opening — market
access

1. Introduction

The Lisbon Treaty (LT) introduced substantial ctemtp the Common Commercial Policy (CCP) of
the European Union (EU), making of it one of thestaffected Community policies in this respect.
These innovations relate both to the scope of EBdetrpolicy, by clarifying the field of exclusive
competence, and to the decision-making processughr a radical overhaul of the European
Parliament's (EP) role. In addition, the launchtiod European External Action Service (EEAS)
created a new institutional context, within whictieznal trade policy is to be pursue8hort of being

an institution in the Treaty sense, the creationthef EEAS nonetheless brought about the need to
reconsider the existing inter-institutional modéscooperation. Altogether, the transition, whiclsha
not yet been fully completed, not only has hadmpaict on the way the EU can pursue its objectives
in the trade area but also on the effectivenesisesie efforts.

Among the main objectives of trade policy thereagtainly that of market access: advancing the EU's
offensive economic interests on third-country megkéhrough negotiations of free trade agreements
and policy enforcemefitThis essay purports to look at how the Lisbon fyrdws affected trade

policy-making through the lens of work on marketess. It also indicates, by means of this example,
remaining challenges at both institutional and@eiaking level. The paper begins by laying out the
rationale behind the EU's offensive interests,ofeid by a more detailed account on the policy

Joanna Miksa is a Policy Officer in the MarketcAss Unit of Directorate General for Trade, Europ€ammission,
Brussels. Opinions expressed in this paper areystileke of the author and are not in any way anmesgon of the
European Commission's official position, nor thith® Directorate General for Trade. Any omissiansl mistakes are
those of the author only.

1 Notably by virtue of Art. 221 of the Treaty oretRunctioning of the European Union (thereaftelE Ul

2 Objectives of trade policy are defined in Art620FEU.
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practice; these are in turn analysed against tebon Treaty provisions on trade and their potential
implications for achieving the market access objest

2. Trade Policy’s Offensive Angle: Market Access

For many years the objective of ensuring undistbeiecess to third-country markets for European
goods, services and investment has been framée icantext of multilateral trade negotiation rounds
in the World Trade Organisation (WTO). However,hntiime, a regional and bilateral approach to free
trade agreements (FTAs) was also adopted by tha€part of its strategy for a faster and better
access to different marketsThe launch of the Global Europe communication ictoBer 2006
brought the EU's offensive agenda in the spotligiaugh the explicit focus on advancing EU trade
interests by means of bilateral and regional agesd¢sn in addition to the multilateral track. As rhuc
as this shift provoked renewed debate whether sadess as a stepping stone, or rather is a stognbli
block for the development of world tradéhe EU policy-makers focused on the ‘value-addspects

of free trade agreements with selected key partidis market access logic is widely based, on the
one hand, on an economic paradigm that free and tpde is supportive of growthand, on the
other, on a conviction that stability of the traglevironment is best preserved by means of legally
binding commitments.

Consequently, the EU's contemporary market acagesda is largely based on the opening of new
markets through bilateral/regional free trade ames® negotiations, with parallel existence of
multilateral negotiations in the WTO. Yet at thengatime, ensuring that new barriers to trade do not
nullify the gains of such opening has come to beogaised as a crucial complement of this
regional/bilateral negotiating strategy. For, innypaespects, free trade negotiations exhaust tbler

as a market opening tool once an agreement is ubeat] without in themselves addressing the tasks
of monitoring compliance and market access enfoeteractivities, for which other trade instruments
in turn are more appropriate. Moreover, even thofrgle trade agreements constitute the most
fundamental tool to eliminate barriers and ensummnitment to market openness, they may not
always be resorted to, i.e. for political (foreign development policy) reasohsThe record of
suspended, not implemented or not concluded agrgsméth a trade component (including non-
preferential) that the EU pursued is indicativehis respect. Some examples include the suspension
of EU-Libya negotiations for a Framework Agreementleferral by the EU of the ratification of the
Partnership and Cooperation Agreement with Belaroscluded in 1995. Both decisions were based
on similar grounds related to the respect for deamycand human rights, taking precedence over
potential economic interests. There is also a widase of trade relations with countries of
fundamental importance for EU trade, where a fraget agreement, to date, has not been considered a

The EU's offensive market access interests facusleveloped and emerging economies, while poteyatds least
developed countries is underpinned by developmigjectives.

Communication from the Commission to the Councig European Parliament, the European Economic awélSo
Committee and the Committee of the RegioBfybal Europe. Competing in the world. A contribatito the EU's
Growth and Jobs StrategZ OM(2006)567, 4 October 2006.

For an interesting account see K Heydon and Sls@ok, The Rise of Bilateralism: Comparing American, Euiape
and Asian Approaches to Preferential Trade Agregas@mkyo: United Nations University Press 2009).

It should be stressed however that this convictiono longer unanimously shared in the academit @actitioners’
debate. For a variety of views, compare: J Bhagwaimites in the Trading System. How Preferentialeggrents
Undermine Free Trad¢Oxford: Oxford University Press 2008) but alsoL&v, R Baldwin (eds)Multilateralising
regionalism: challenges for the global trading ®m{Cambridge: Cambridge University Press 2009).

Art. 207(1) of the Treaty on the Functioning loé tEuropean Union (TFEU) clearly states that “Toemon commercial
policy shall be conducted in the context of thengiples and objectives of the Union's externalaacti Trade policy is
also guided by Art. 3 (para. 5 in particular) amd. 21 of the Treaty on European Union (TEU).
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realistic scenario (for instance, with Japan or theited Statey. Thirdly, preferential trade
agreements are not an option in the case of nonbmenof the WTO, in relation to which the basic
multilateral trade disciplines, such as most-faedunation or national treatment principles, do not
apply (Russia, Kazakhstan). Furthermore, free tegleements as a medium to long-term option to
ensure market openness are of limited value isllogt term.

Finally, conclusion of a free trade agreement, ashras it provides important channels for dispute
resolution and regular dialogues where barrierdrade may be addressed, does not necessarily
guarantee effective compliance and certainly dagspnevent other 'smart' barriers to trade from
occurring. Their nature has been changing sincel@&®s, with traditional tariff-based methods of
market protection being replaced by more sophigtit@nes, such as non-tariff measures (NTMs).
Whereas they are frequently motivated by legitimadécy objectives, their intended or unintended
consequences on trade may be a source of problemddriff barriers, NTBs). Indeed, contemporary
complaints of EU industries that relate to excessigulatory frameworks on consumer protection,
insufficient protection of intellectual propertynjustified use of sanitary and phytosanitary measur
as well as complex technical regulations are comthd@@onsequently, the increasingly intrusive
nature of contemporary trade in domestic policmplies that respective regulatory frameworks have
not only had a strong impact on the content of frade agreements but also render compliance more
complex and protracted.

Altogether, in the face of these limitations, arghiast the background of exporters' concerns, the
Global Europe communicatibnconceived of a parallel track to address nonftagfriers, not only
when market opening has been ensured by meanbilaiteral agreement but also in situations when
such an agreement does not exist or where a coimtrgt subject to the rules of the WTO - the
ultimate deterrent of trade protectioni$m.

The revamped framework of the Market Access Stya(®AS)* followed in 2007 to ensure proper

enforcement of rules and commitments off the negjatj table. The Strategy reveals two main
characteristics. The first, and the main, sourcéstrength is the concept of a so-called Market
Access Partnership (MAP), which brings togethereegntatives of the EU business community, the
Commission and EU Member States. The partnerstrepatgs both in Brussels and in third countries,

This is changing, however, as political consiters go in the direction of launching negotiatidios a free trade

agreement with Japan. Japan is the EU's sixthdaeggort partner (trade in goods) and sixth m@aipdrter with exports

worth 43.7 billion euro (2010) and imports valueuieglent to 64.8 billion euro (2010yhe US remains the EU's first
trade partner for exports and second for impori) wade in goods reaching the value of 242 hilleuro (2010) in

exported goods and 169.5 billion euro (2010) inong Figures: European Commission, DG Trade dtatist

See for example: OECI,00king beyond tariffs. The role of non-tariff b@ns in world trade OECD Trade Policy
Studies, 2005.

10 See for example: European Commissibrade and Investment Barriers Report 20CDM(2011)114, March 2011. See
also World Trade Organisatio@verview of developments in the international tngdenvironment, Annual Report by
the Director-General WT/TPR/OV/13, 24 November 2010.

1 Seesupra footnote 4.

12 Indeed, during the economic crisis which followt financial one in the second half of 2008, Werld Trade

Organisation passed its biggest test as a framethatkprevented its members from widespread reésqgutotectionism
to shield domestic producers from the consequen€dhe global downturn. Sesupra and, for example, European
Commission, Directorate-General Tradeeventh Report on potentially trade restrictive sueas October 2010,
http://trade.ec.europa.eu/doclib/docs/2010/octttaeidc_146796.pdf.

The Strategy was initially conceived in 1996 bgams of the Communication from the Commission toGbencil, the
European Parliament, the European Economic andalS@ommittee and the Committee of the Regioftse Global
Challenge of International Trade: A Market Accesategy for the European Unioi§OM (96) 53 final, 14 December
1996, and implemented by virtue Gbuncil Decision on the implementation by the Comimisof activities relating to
the Community market access strated/552/EC, 24 September 1998, OJ L 265/31. In 20@/European Commission
published a Communicatid@lobal Europe — A Stronger Partnership to Delivearket Access for European Exporters
18 April 2007, which created the Market Access fraghip.

13
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coordinated respectively by the Commission's Daexte-General for Trade and EU delegations in
third countries. The second characteristic of ttrat&€gy is reliance on all available instrumentshef

EU trade strategy. Rather than reinventing the Wiedrts were made to make better use of existing
channels, on the basis of a more coordinated catipprwith the stakeholders. These include the full
use of available geographical and horizontal (dafigcegulatory) dialogues within existing bilatér
frameworks, resort to less formal trade diplomactyhie absence of specific agreements, use of WTO
Committees and WTO Councils' meetings, includirg\WiTO accession process, as well as the Trade
Barrier Regulation procedurésand, as a last resort, the WTO dispute settlemechanism. This is

by no means an exhaustive list, for instance tdipglemacy coordinated by the EU delegations with
the patrticipation of locally based EU business Bhidmember states (so called Market Access Teams
- MATS) in third countries constitutes also an imtpat part of the Strategy.

The (re)launch of the Strategy in 2007 to addreasket access enforcement met with considerable
interest of EU stakeholders at both national antbiean level. Whereas it may still be too early to
assess its effectiveness, the short-term experieinte last couple of years indicates that sulbstian
progress has been achieved in terms of prioritieatf work, systematic and consistent addressing of
barriers to trade and regular monitoring of theimoval*® Free trade negotiations and the Market
Access Strategy have indeed come to play complementles to ensure that markets remain open.
This complementarity has been explicitly confirmedthe latest Commission communication on
Trade, Growth and World Affairs, making of market access enforcement one of theripeis of the

EU trade policy.

The Market Access Strategy activities, driven tgraat extent by the EU business community's
concerns about different barriers to trade, haveadrticular enabled trade policy to 'deliver' ire th
short-term, a commitment that is more difficultrespect in the context of free trade negotiations.
Gradual increase of removed barriers (from 30 tooat 50 between 2009 and 2010 on an annual
basis) and ongoing analysis and investigation ofiyr@hers, together with regular feedback, have
sent an important signal to stakeholders. More igdigethe number of potential barriers analysed an
addressed by the Commission since 2007 has beduadjsaincreasing; the reason being not only the
developments in the global economy but also, maimlgnore engaged approach of EU business and
EU member states. A more systematic approach tkehaccess enforcement, including prioritisation
of main obstacles to trade, monitoring of complemdgth existing agreements and of protectionist
tendencies during the financial and economic chiaige enhanced the level of overall scrutiny.

3. EU's Market Access Practice Prior to Lisbon Trety

Evolution of the market access dossier in tradepoboth through FTA and MAS channels, has been
taking place against the strengths and weaknedseade policy-making. Beyond the wider global
trade rules, the EU's own institutional and pofiegmeworks have come to influence its effectiveness
Some of the internal constraints have importanglgroaddressed by the Lisbon Treaty (of which more
below). Others, such as the global macroeconomluaiamces or patterns of regional integration
efforts, remain beyond the EU's direct control pshg the global context in which the EU trade pplic
operates.

1 Council Regulation No 3286/94 of 22 December 1$84ng down Community procedures in the field of tdoenmon
commercial policy in order to ensure the exercisthe Community's rights under international tradkes, in particular
those established under the auspices of the WoddeTOrganisation, OJ L 349, 31 December 19941 p. 7

Commission Staff Working Documentmplementation of the Market Access Strategy, AhrlReport 2010
accompanying the Trade and Investment Barriers Refil 1, SEC(2011)298, March 2011. Compare also Report from
the Commission to the European Countikde and Investment Barriers Report 2011

15

18 European Commissiofirade, Growth and World Affairs. Trade policy asaeccomponent of the EU's 2020 Strategy

COM(2010)612, 9 November 2010.
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Of all factors that have impact on wider marketesscpolicy objectives and implementation, four

have been particularly pertinent: (1) the intetitua§onal dimension — relationship between the

Commission and the Council; (2) definition of thg'& exclusive competence in trade policy; (3) the

(post-modern) nature of EU trade diplomacy, paldidu visible in the case of market access

enforcement; (4) and last but certainly not leasgperation between the stakeholders of the Market
Access Partnership. The first two elements havartcplar bearing for the free trade negotiations

pillar of market access; while the last three amipent for the market access enforcement a@suiti

Market access opening through a free trade negwttahgenda has been influenced most significantly
by the EU's inter-institutional dimension on theedrand, and by the definition of EU competence in
trade policy, linked not least to the degree oégnation of the EU Single Market, on the other. Skhe
elements have determined not only the institutiontrplay, but also conditioned the content and
effectiveness of EU negotiating strategy, partidulgertinent in the area of services, intellectual
property, or investment, where a great number ofofensive interests lie, but where completion of
the EU Single Market still remains to be achievEkis specific ‘capability-expectations gap’, which
in trade policy could be measured by distance batvike ‘possible’ in institutional terms but also i
terms of substance on the one hand, and, on tlee, atemands for an improved and wider access to
other countries' market§revealed the borders of the EU's market openirajesfy. The gaps were
limited to some extent with the entry into forcetloé Lisbon Treaty, but important limitations remai
On the institutional level, a close relationshipgween the Council and the Commission is ensured
through a system of trade-specific checks and baknwhich determine the content and, to some
extent, length of the negotiating process. Occadligrtensions appear in the Trade Policy Committee
(pre-Lisbon it was known as the ‘Art. 133 Commitieavhich fully plays its role as a political
scrutiniser of the Commission's actions. This heenblately evidenced at the conclusion phase of the
EU-South Korea FTR and the controversies that commitments undertakéne automotive sector
caused among certain EU Member States. Exclusimgetence of the EU in trade matters has not
reduced over time the influence of the Councilloe dontent, on the contrary, the Commission's input
remains subject to close political scrutiny of @auncil.

The Commission's relations with the Council as @silen-making body bear, however, less relevance
(if not less scrutiny) when it comes to market ascenforcement. Not only does the follow-up to an
agreement remain in the domain of the Commissioa jalicy executive, which reports regularly to
the Trade Policy Committee; market access enforneras an objective, either in the context of
concluded agreements or in their absence is penititafi subject to, at best, minor controversy,egiv
the widely shared agreement among EU member stmeso its benefits for EU trade. Its
implementation and effectiveness is, however, sthégyethe three factors mentioned above — the post-
modern nature of EU trade diplomacy, definitiontigide competence, and cooperation among EU
stakeholders within the Market Access Partnership.

One of the fundamental characteristics of markeess enforcement policy is its somewhat naturally
decentralised approach. Coordination of barrieroneghand monitoring efforts takes place both from
Brussels headquarters and from third countriesl&\the Commission's Directorate General for Trade
takes the lead role and cooperates closely in Blsissith the EU Member States and business
stakeholders, cooperation in third countries tgiase through Market Access Teams, which mirror
the Brussels cooperation structures, led by thedBldgations. The specific feature of the Partnprshi
lies therefore in the close involvement, both imgels and in third countries, of EU business dnd o
EU Member States, in market access enforcemensoiiee extent this approach blurs the distinction
between the policy executive — the Commission — tiedMember States' controlling functions in

7 To use the term coined by Christopher Hill, C Hillhe Capability-Expectations Gap, or Conceptuatjsiurope’s
International Role’ (1993) 3dournal of Common Market Studigg5.

1 A comprehensive overview of the Agreement canfdwend at ec.europa.eu/trade/creating-opportunitieséral-
relations/countries/koreal/.
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trade policy, by involving the latter more closaty policy implementation. The scope for their
practical involvement is two-fold. On the one haitl] Member States are an important source of
information by bridging the gap between the naticenad EU-level stakeholders, including small
businesses. On the other hand, their strong diglorpaesence in a number of partner countries and
respective bilateral relationships create certduliteonal opportunities (but also risks) for tragugicy.
These in turn stem from the, now precise, contérEld competence in trade policy as opposed to
areas which remain in the Member States' competéhaa to the Lisbon Treaty's entry into force,
these included trade promotion (which post-Lisberstill the case) and aspects of foreign direct
investment (FDI) policy linked to investment prdten. Strong bilateral trade relationships that EU
Member States forge with different third countrigsthis basis offered, in theory, room for addiéibn
leverage that could be applied to address outstgndarket access barriers. It is to that purpoae th
the Commission and Member States aligned respeptigitions and messages on most pertinent
barriers to trade, with a view to strengtheningBhévoice in trade diplomacy.

From the Brussels perspective, therefore, impleatimt of the barrier removal strategies lies in the
hands of the Commission but the EU Member Statab larsiness representatives are closely
associated with this work.In turn, the picturén situ, as seen from the EU delegations' point of view,
looks a bit different. Market Access Teams, althoumirroring the Brussels-based modes of
cooperation, are no rigid structures but merellecttthe concept of the Partnership and are adapted

local conditions. The most important advantage éfTid is close direct contact with authorities of the
partner country and access to information. MontBly trade counsellors’ meetings, which were
chaired by the rotating Presidency Member Statd thve Lisbon Treaty's entry into force, are the

most frequently used opportunity to discuss maskeess issues.

While Union delegations are in the driving seategfresenting the Union's trade interests, the gtinen
of the EU's position and of its representation abrdiffers, however, depending on the weight and
significance of the partner country at stake. bdé and economic affairs, like in foreign affairs,
bilateral relations of some EU Member States withiveen trade partner may be somewhat stronger
than those forged by the EU as a whole. This aspagtbe visible in particular in relations with sem
bigger trade partners, who may tend to perceiveEttiethrough the sum of its components. Strong
bilateral relations pursued to enhance bilateealdr(trade promotion) or forged to ensure investmen
stability (through bilateral investment treatiedT§ contribute to a competitive spirit among EU
Member States and to some extent reduce the ingfattte EU position in what relates to, for
example, tackling market access barriers. In reghdteconomic strength of individual Member States
and respective bilateral relationships with a parttountry continue to determine the extent to tvhic
the EU is seen as a coherent unity that speakson#hvoice. Conversely, the extent to which Member
States decide to assist in solving market accesgssis also a function of their bilateral tradatrens
with a given trade partner. For example, the ptactf aligning messages on barriers to trade is
strongly issue-dependent. Even if, on the wholemider States increased their involvement in
discussing barriers to trade, both sides acknoweldatigt the task of dealing with problematic issues
remains principally with the European Commission/&&legations. One of the reasons of member
states' hesitant approach is the interest in maintaa positive climate for the pursuit of mutyall
advantageous bilateral relationship, which couldliseorted by discussing trade irritants. Thisumt
allows EU trade partners to favour relations witte @r another Member State, which may limit the
effectiveness of the MAP approach. That said, teaeners do notice when a unified message is
passed by all EU interlocutors and the more unitiedlEU trade representation in third countries, th
stronger the chance of resolving a problem.

Furthermore, concerning the issues of diplomagiregentation in a third country, a Member State's
intra-agency coordination as well as limited wiljiress to share information also indicate the
shortcomings of the Partnership approach. EU MenSitates share information about outcomes of

19 |.e. in the framework of the Market Access AdvisGommittee and its sectoral working groups.
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bilateral discussions with the Commission, butlyai® such information available for other Member
States, let alone EU business at large. Some motaddeptions can be observed among the Nordic
countries. The limitations also pertain to the cinee of national administrations, where tensions
between the foreign ministry, responsible for mamggxternal representation, and the ministry of
economy/industry, usually in charge of trade, a@ mfrequent. In consequence, domestic
coordination and flow of information regarding teagsues and at large may inhibit coordination of
respective positions. Interestingly, however, coapen on market access led some Member States to
review their internal structures and introduce ioy@ments precisely to address this issue.

Overall, while the principle of exclusive competenas clarified by the Lisbon Tre&fguides the
work on trade issues, there are natural limith#odssistance the EU Member States can and want to
provide in addressing barriers to trade. Even & thajor part of the task lies in the hands of the
European Commission/EU delegations, there are msasm think that the precise definition of
competence at EU level and internal coordinatiomitéitions define somewhat the policy
effectiveness. This specific capability-expectadiagap between the domestic constraints, which
determine the trade diplomatic capacity and denfandnarket access deliverables, although partly
result of legitimate policy choice, has implicatofor the extent to which the EU is able to present
united stance to the outside world.

4. Market Opening and Market Access Enforcement Pad.isbon

Lisbon Treaty has brought a number of innovatidrad have direct impact on the EU's market access
agenda, both in terms of market opening through R&gotiations and policy enforcement activities.
The extent of this impact varies though, with immaéel consequences for the institutional dimension
and a somewhat delayed influence on policy effeciss.

4.1. The Inter-institutional Dimension — Relationgh Between the Commission, the European
Parliament and the Council

The above analysis indicated that institutionahtiehs in the context of the market access objestiv
have the biggest impact on the negotiations of tirege agreements. The Treaty of Lisbon introduced
a major shift in the established policy in thispegt by converting the dual Council-Commission
relationship into a triangle involving the EuropeBarliament as co-legislator. Accordingly, Art.
218(6)(a) TFEU provides that the Parliament's assemow required for all agreements concluded in
areas which fall in the remit of the ordinary légisve procedure. This provision extends theretbee
Parliament's role to all types of agreements wittramle component, including also 'pure' trade
agreements. It implies bringing the Council andi®aent, so far absent in trade policy-making, on a
par. This power shift potentially creates scopeolitical tensions between the two institutions, i
addition to occasional debates between the Coandlthe Commission on sensitive political issues.
The change of the configuration arguably shiftsrtile of the Commission as well, by putting it more
in a position of an 'honest broker' between thenCibiand the Parliament, which traditionally hold
conflicting views on major issues. The debate surding the approval of the EU-Korea FTA has
offered an interesting probe of possible interifntbnal tensions which are likely to occur inleast
three areas.

The first concerns the main exception to the patitg, as specified in Art. 207(3) TFEU. It stipigla

that authorisation of the Commission to open fregld negotiations remains in the hands of the
Council The Parliament plays no formal role in that pescand has merely the right to information
on progress in negotiatioASThe Parliament's insisterféehat the Commission submit the proposal

20 Art. 3(1)(e) TFEU.
2L Art. 207(3) TFEU reads:
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for negotiating directives to both institutionsla same time clearly indicates its interest imgwing
down this legal distinction as far as possible.

The second relates to the Parliament's possit®@enpts to influence the negotiating directives and/o
condition the adoption of a free trade agreemenautyh the inclusion of specific, advanced provision
pertaining, i.e., to foreign policy objectives, buas respect for human rights and democracy (tiypica
for comprehensive EU agreements with third cousitwbere trade is only part of the overall package)
or particular clauses designed to satisfy particelactoral groups. Such EU domestic bargaining
process would, however, surely need to take inthat the negotiating agenda of a given trade
partner, thereby trapping the negotiations in aenewmore complex two-level game scendfio.
Inserting such clauses in stand-alone trade agme#smeéth more assertive trade partners would not
only be a matter of internal bargaining betweenGbencil and the Parliament but would also depend
on the will of the trading partner to accept sucbppsitions. In the trade-off between demands and
concessions, the EU's already very open internakehaoes not offer many carrots in exchange for
more market access in the partners' relativelyedasarkets. The risk of Parliament demonstrating an
excessively ambitious approach is perhaps theaigtiet, this is only to be verified by future et®n

A further element to be borne in mind pertainshie time-frame for the agreements' entry into force,
especially in case of provisional application. Innpiple, again it is the Council, without the
Parliament, that decides on an agreement's pronbientry into forcé’ However, the Council's
unilateral move would risk prejudging the Parliat'®rrole as a consent-giving body for the
agreement's definitive entry into force. Balanclmgtween the two institutions and managing the
timing component is certainly left for the Comm@si as is the need to hold an open and regular
dialogue on subsequent progress in the negotiatitthsboth institutions. As of yet, it is impossio
assess whether the new institutional set-up wilehan impact on the adoption and entry into foifce o
an agreement, but significant delays may provokiism from the stakeholders.

4.2. Clarification of EU Competence in Trade Policy

No less substantial changes pertain to the clatifin of competence in trade policy. The Treaty
brought all trade-related aspects of intellectusdpprty protection, services and foreign direct
investment (FDI) within the scope of the Union'slasive competenc®.This is a significant change

in particular for FDI in that previously the Uni@ompetence in the field explicitly covered only

(Contd.)

‘[...] The Commission shall make recommendatidasthe Council which shall authorise it to open the
necessary negotiations. The Council and the Comwnisshall be responsible for ensuring that the
agreements negotiated are compatible with intdgnén policies and rules.

The Commission shall conduct these negotiationois@ltation with a special committee appointed hgy t
Council to assist the Commission in this task antiwithe framework of such directives as the Coumeil/
issue to it. The Commission shadiport regularly to the special committeed to the European Parliament
on the progress of negotiations.’ (emphasis added)

N

2 In EuropeanParliament resolution of 9 February 2010 on a esliframework Agreement between the European

Parliament and the Commission for the next legigaterm, P7_TA(2010)0009, pt. (h), the Parliameadtscon the
Commission to make a commitment ‘for reinforced aggmn with Parliament through the provision ofimdiate and
full information to Parliament at all stages of oggtions on international agreements (including tiefinition of the
negotiation directives), in particular on trade e and other negotiations involving the conseatgdure, in such a
way as to give full effect to Article 218 TFEU, Whirespecting each institution's role and complyimdull with new
procedures and rules for the safeguarding of tkessary confidentiality’.

2 For the seminal contribution, see R Putnam, ‘@ipicy and Domestic Politics: The logic of Two-LeGdmes’ (1988)

42 International Organizatio27.

24 Art. 218(5) TFEU: ‘The Council, on a proposal I tnegotiator, shall adopt a decision authorisirgsigning of the
agreement and, if necessary, its provisional agiiin before entry into force.’

2 Art. 3(1)(e) TFEUuncto Arts. 206 and 207(1) TFEU.
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abolition of restrictions to market entry (pre-édishment stage). All other investment-related éssu
(post-establishment) remained in the remit of thé NfEember States. In result, important aspects of
FDI linked to investment protection were usuallgukated through bilateral treaties between the EU
Member States and individual third countries. Gittemincreasingly stronger economic links between
trade and investment, the emerging patchwork citdridl investment treaties (BITs) prevented to
some extent policy coherence in the investmentatré@e Union level. Full EU competence in all FDI
matters therefore improves the situation at thelédl, not least for future negotiations of fread
provisions in this area in new and existing agregmeith third countrie$’

Additionally, market access enforcement policy wibw be able to progressively address the Union's
offensive interests in the whole range of issuésted to foreign direct investment. This competence
shift may contribute to more policy cohesion notydnom the Brussels perspective, but also from the
perspective of trade representation in third coestbetween the EU delegations and Member States
embassies. The EU delegations' role in represetiimmgomplete spectrum of EU investment interests
may reduce to some extent the scope for third-cmsapproaching individual EU Member States in
matters having clear impact on the EU as a whojeeBsuring a more unified EU approach, it may
thus arguably strengthen the EU delegations' positis-a-visthe trade partners in general and in
particular with regard to advancing the EU's arguimeon market access, and further encourage
Member States to actively participate in the Madketess Partnership.

4.3. The Post-modern Nature of EU Trade DiplomaecyNarket Enforcement and Cooperation in
the Market Access Teams

The Lisbon Treaty brings a number of salient changethe EU's external representation in trade
matters, which in turn may influence the capacdyatdvance EU's offensive interests. These are
pertinent in particular for former Commission, n&d, delegations in third countries and their work

on market access enforcement led in the Market gc¢eams.

The institutional set-up of EU trade representaiiorthird countries is increasingly acquiring post-
modern diplomatic featurégoing further beyond nation state-based diplomairesentation. The
competence-broadening and creation of the EEAS lkhvamged the EU delegations' established
patterns of EU representation. Change of the nalaie [is the first most sign thereof, since all
officials work now in theEuropean Uniordelegations, whether in the traditional Commuipidicy
areas (trade, technical assistance) or foreigreypodilated. The EEAS, in turn, includes now notyonl
Commission officials, but also officials from théJBMember States diplomatic services and part of
the staff from the Council secretariat. Creatingfitational allegiance and a spirit of loyal®gsprit de
corpg among staff coming from different institutionallitires is certainly one of preconditions for the
effectiveness of the EEAS. As for trade policy, ivténsuring that it contributes to the foreign ppli
formulation, trade remains in the remit of the EFagan Commission's activities and so formally
outside the EEAS. This institutional division istr@onovelty, and as such does not have an impact on
the way EU delegation's work is coordinated. Poliegtructions continue, as before the Lisbon
Treaty, to be coordinated and sent from the Comamss DG Trade, while keeping the EEAS
informed. The creation of the EEAS therefore doatsamange the policy practice applied before the

% The ongoing work relates now to ensuring a légaisition between the Member States’ bilateraéstment agreements
and Union-level policy instruments. See European @w@sion, Towards a comprehensive European international
investment policyCOM(2010)343 final, 7 July 2010.

Jozef Batora has been one of the advocates otémcept, implying that EU diplomacy is increasimdeparting from
the nation state-based, Westphalian diplomacytarmational relations and increasingly acquiringranational, and so
post-modern, features within the EU. See J BatodaBaHocking, ‘Bilateral Diplomacy in the European 0ni Towards
“Post-Modern” Patterns?CDSP Paper, Clingendael: Netherlands Institute ofrim¢ional Relations, April 20Q8lso J
Batora, ‘Does the European Union transform thetumsoin of diplomacy?’ (2005) 12ournal of European Public Policy
44,

27
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Lisbon Treaty. EU position on trade issues, repriest by trade officials in the EU delegations,
continues to be aligned with the main EU foreighqygparadigms, and communicated to the (in part)
successor of DG RELEX.

Furthermore, the entry into force of the Lisbon dfyecreated an opportunity to look into some
coordination aspects in EU's external represemtditam the point of view of its effectiveness atsl i
impact on trade. For example, the EU delegatioGémeva was formally separated so as to make a
distinction between the EU delegation to the Wdnldde Organisation and the new EU delegation to
the United Nations in Geneva. EU delegations irdthbuntries also formally took over the chairing
and coordinating functions for the EU representbdoad, so far in the hands of the rotating
presidency. Previously, the EU Member State petifagnthe rotating presidency function held the
chair of all, including EU trade counsellors', niegé and agenda-setting. This political objectiasw
facing a number of pragmatic constraints, givenuheven representation of EU Member States in
different third countries. In consequence, Presigetoordination functions could not always be
ensured by the country currently presiding the *EWBdditionally, for smaller EU Member States
these tasks represented certain burden for theelinstaff in the embassies. Progressively, since 1
December 2009, EU delegations have taken overhaie function, confirming, at least in the case of
trade policy, ale factocoordination role among EU member states.

The EEAS creation brings, however, another elemmentioned already above, and linked to the
‘corporate identity' it needs to integrate and emsyal cooperation of personnel from the
Commission, the Council Secretariat and the Menttes' diplomatic services. The 'Brussels
socialisation effect' has been subject of a widedamic debat®, addressing a phenomenon which
remains hardly understood in the national capitaifiging together Member States' personnel in a
truly Europeanised environment within the EEAS opposed to mere attendance of meetings, may
also bring more cooperative attitudes in exteraptesentatiof’ Such ‘Brusselsisation’ process, also
in third countries by virtue of the Union delegaso could in turn contribute to more engaged
cooperation of Member States in market access egrfgnt activities. The limitations inherent in the
concept of the Market Access Partnership, as itelicaarlier both in terms of spheres of competence
and internal coordination constraints, may be pariitigated thanks to the EEAS. Accordingly, closer
cooperation may enhance the alignment of commorsages on trade barriers and lead to better
coordination at national level. Similarly, the cagignce shift in investment policy will limit thecgme

for policy incoherence at EU level and enhanceBbdecommon voice in external trade representation.
Such developments could in the long run effectiielbd to better coordination of the EU position,
advancing its interests in trade and foreign pddilike.

Against these major developments, the creatiorhefEuropean External Action Service does not
bring anydirect changes to the way trade policy and market adesass will be handled in Brussels
headquarters. EEAS as an institution does not hawdirect bearing on the content of FTA
negotiations, except for preparing the foreign @otiontext (for Council consideration) within which
they are pursued and, even less so, on the coofetite market enforcement agenda. Thus, its
influence on trade is rather of amdirect character. Trade policy remains outside the rarhithe
EEAS competence in formal terms, although it wd| bs before, closely associated with it as part of

2 All EU Member States have diplomatic represeatetionly in two countries in the world: China and &asin others,

Member States' representation is dictated i.e.rbggmce/absence of substantial economic intefEsis.in turn had an
impact on the Member States ability to ensure doatibn functions in third countries during the stdency. Where a
country did not have a diplomatic representaticually another EU Member State from the Presideifiti@ would
ensure coordination of EU representation in sucbuatry.

2 For a wide and interesting account see the daritons in B Hocking and D Spence (edsyreign Ministries in the

European Union. Integrating Diploma(Basingstoke: Palgrave Macmillan 2002).

%0 For a roadmap to training the future EEAS andefiisg a common EU diplomacy official see J Llowe&oler, ‘The

New EU Diplomacy: Learning to Add Value€eUl Working Paper RSCAZ11/05.
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EU external relations as a whdfeThe role of the EEAS consists foremost of pregarand
implementing the EU’s foreign and defence polidqi€sSP/CSDP), now pledging more coherence
also with development policy objectiv&sThe decision-makinger seremains, however, in the hands
of appropriate Council bodies. From that point g, trade policy at the Council level continues to
be coordinated by the Trade Policy Committee, elabiny the Presidency and subordinate to the
Foreign Affairs Council (FACY These two bodies, including the intermediate CORERemain the
main responsible for trade decision-making (nowcadirse together with the European Parliament),
while the Commission's Directorate-General Tradadw associated in preparation of some of the
Council's geographical working grouffsYet, while trade policy continues to be guided thy
exclusive competence paradigm as opposed to fogmitjcy's continued intergovernmental character,
complete separation of trade from EEAS would reridirgely inoperable. Consequently, the policy
coordination mechanisritson the Commission-EEAS front follow the above @pgbridging the
practical gaps between the Lisbon Treaty’s promsiand political reality, in line with the necegsit
for the Council and the Commission to ensure pdiimlyerence in the EU's external relations.

5. Conclusions: Achieving the Market Access Objeates Post-Lisbon, Bridging the
Capability-Expectations Gap?

The academic debate on the implications of the meaty framework, also for trade policy, tends to
focus on its impact on policy formulation, the ihdtonal and decision-making set up. Rightly so,
since advancing policy objectives depends to atgndant on the quality of decision-making methods
and inter-institutional cooperation. However, nsslattention should be paid to the way the Lisbon
Treaty will influence trade policyeffectivenessDespite the European Commission's traditional
executive functions, a closer look reveals thatitisétutional picture is by no means straightforgya

as evidenced by the work on market access issne-ihstitutional relations, the nature of EU
diplomacy, competence definition and the Commissioglations with different stakeholders, among
them EU Member States as well as EU business mmas/es, all play a role in advancing trade
policy's objectives. The above analysis suggesitistitie Lisbon Treaty may have a nuanced impact on
the market opening agenda. On the one hand, ifietathe EU competence and allows its institutions
to act more consistently on behalf of the EU. Om ¢ther hand, it remains to be seen how the new
institutional triangle will affect the conduct amditcome of market opening efforts. As for market
access enforcement, the Lisbon Treaty indicatggestar significant improvement in the EU external
representation and strengthening of the EU posiisra-visthird countries. Important limitations
however, remain, with boundaries set by what isieaeble without questioning the last bits of
Member States' sovereignty; moreover, it is a mattéuture evaluation whether this opportunity has
been seized by the EU as a whole.

%1 This is an imperative of consistency of EU (emad) policies, see Arts. 18(4) and Art. 21(3) TEU.

32 See in this regard Bart Van Vooren’s contribuiiothis edited Working Paper.

¥ The High Representative/Vice-President of the Casimn, if she so decides, may let the Presidenajr the FAC

when trade policy is discussed.

% DG DEVCO will participate in Council Working Groshat work on development cooperation issues.

%5 Enshrined explicitly also in: CounciDecision establishing the organisation and fundtignof the European External

Action Service2010/427/EU, 26 July 2010, 13 recital and ArB)56 particular.
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The Protection of EU Citizens: The Perspective ofnternational Law

Patrizia Vigni

Abstract

International law traditionally recognises the e&sove competence of the State of nationality where
the protection of individuals who have sufferediiigs abroad is concerned. Two different types of
assistance can be provided under international dglomatic protection and consular assistance. On
the other hand, EU norms, in particular, Art. 2ELF provide for other forms of protection vis-a-vis
EU citizens. One must ascertain whether these namasconsistent with international law. Some
problems may arise as regards this issue. Firstctimcepts of diplomatic protection and consular
assistance are mainly derived from internationahso which at this stage include, besides treaty la
provisions of customary origin binding for all Statand other international legal entities, such as
international organisations. Second, regardleswtather the EU intends to adopt the concepts of
diplomatic and consular protection with their onigli meaning as generally recognised under
international law — or rather with an autonomousanmeg and in accordance with EU law —
diplomatic and consular protection must always ber@sed with respect to third countries, which
clearly are not bound by EU law. In order to deiasrio what extent international law allows the EU
to provide specific forms of protection to its zénhs in the territory of third countries, one must
ascertain if the EU, as an international legaltgnéind EU citizenship, as the legal link betwelan t
entity and individuals, have achieved full recogmitat the international level. Only the recogmitiaf

EU citizenship as a solid link between the EU andividuals would make the exercise of the
protection of the EU effective under internatiolzal. In order to reach this acknowledgment, the EU
should demonstrate that it enjoys full jurisdictiover these individuals and thus, is fully accoblga
for their conduct under international law.

Keywords

International law — diplomatic protection — conswdasistance — EU citizenship — accountability and
responsibility of International Organisations

1. Introduction

International law traditionally recognises the estye competence of the State of nationality where
the protection of individuals who have suffereduiigs abroad is concerned. This competence is
justified by the fact that the recognition of tlegél personality of individuals has always beenequi
controversial. Therefore, it is necessary to idgritie appropriate legal entity that can standthar
safeguarding of the individuals’ interests at thieinational level. Similarly, under internatiorealv,

the tight nexus between the State of nationalis/,organs and citizens, serves as a legal basis for
recognising State responsibility for the conductitefnationals. In sum, the criterion of nationalit
helps to recognise the entity that is both compedad accountable to act in the name of individuals
vis-a-visthird countries.

Lecturer at the Law Faculty, University of Sieitaly.

For the view that accountability is ‘the needattribute certain activities under internationak Ito [...] actors’, see G
Hafner, ‘Can International Organizations be Contoidccountability and Responsibility’ (2003) @Mmerican Society
of International Law Proceeding&36, 237.
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States usually exercise the protection of theifonats by means of their diplomatic and consular
organs. Two different types of assistance can lvigeed under international law: diplomatic
protection and consular assistance. According toJAof the Draft Articles on Diplomatic Protection
(Draft Articles) adopted by the International Lawr@mission (ILC) in 2006 diplomatic protection

‘consists of the invocation by a State, throughlatimtic action or other means of peaceful
settlement, of the responsibility of another Stlie an injury caused by an internationally
wrongful act of that State to a natural or legaispa that is a national of the former State with a
view to the implementation of such responsibility.’

On the other hand, consular assistance entailssupport that national consular organs offer to
individuals when they deal with their personal iffan the territory of another country.

Even at the first glance, the competence of théeSif nationality with respect to its citizens Istil
remains one of the primary principles of internaéiblaw, in spite of the recent developments netati
to the recognition of the legal status and rigtitmadividuals (particularly in the fields of humaights
and international criminal law). Thus, this papeitl irst of all define the precise features of
diplomatic protection and consular assistance uidernational law, paying special attention to the
person entitled to the exercise of these kindgatiegtion.

Second, one must analyse whether EU norms providmme forms of protection other than
diplomatic protection and consular assistance aresistent with international law. Some problems
may arise as regards this issue. First, the cosadptiplomatic protection and consular assistaree
mainly derived from international norms, which kiststage include, besides treaty faprpvisions of
customary origin binding for all States and othatelinational legal entities, such as international
organisationé.Second, regardless of whether the EU intends dptatie concepts of diplomatic and
consular protection with their original meaninggenerally recognised under international law — or
rather with an autonomous meaning and in accordavite EU law — diplomatic and consular
protection must always be exercised with respetttitd countries, which clearly are not bound by EU
law. This makes it necessary to determine whethmerprotection that the EU aims to extend to its
citizens when abroad also entails certain inteonali obligations binding the EU and its Member
States. In fact, although the EU has achieved dersble influence and authority within the
international community, one must admit that inéional law falls short of providing the specific
obligations offered by the EU with respect to diphgic and consular protection. Therefore, some EU
provisions may not correspond to international gdtions of either a customary or treaty origin. In
particular, Art. 23 of the Treaty on the Functianiof the European Union (TFEU) provides for the
right of EU citizens to diplomatic and consular teagion of Member States other than the State of
nationality in the territory of a third country.rEi of all, one must ascertain whether the scope of
protection granted under Art. 23 TFEU correspomuiseither diplomatic protection or consular
assistance as they are regulated by internatiawal $econd, special attention must be paid to the
question of who are the legitimate actors involirethe exercise of these types of protection, sthee
wording of Art. 23 TFEU seems to highlight somecdépancy between the EU and international law
as to the criteria identifying these actors.

In addition, in recent years one can observe ttetOommission has militated persistently posited th
transfer of the competence of diplomatic and carsagsistance from States’ authorities to the EU or

2 Official Records of the General Assembly, SixtgtfiSession, Supplement No. 10 (A/61/10).

1961 Vienna Convention on Diplomatic Relations 4863 Vienna Convention on Consular Relations. i8fa for a
thorough analysis.

For the view that the legal personality of insgfanal organisations does not automatically eritait these organisations
are bound by customary international law see J &l alnternational Organizations: Accountability Responsibility’,
www.asil.org/aboutasil/documents/CCIlLspeech061102.pdf However, one must recall that the EuropeanrtCaiu
Justice (ECJ) recognised that the European Union) (&tlthat time, the European Community) has toyajiglnorms in
accordance with customary international law, seedase C-162/9Racke[1998] ECRI-3655.
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more precisely, to the Union delegations, emphagisie close link between the EU and its citizens.
In view of the objective of the EU to assume newclionsvis-a-visits citizens at the international
level, one must ascertain as to whether internatilarv allows legal entities other than nationalt&s

to provide diplomatic and consular assistanceight lof these proposed ‘external’ functions of the
EU, some (although brief) attention must also b pathe issue of the international accountability
and responsibility of international organisationgls as the EU, in particular with regard to the
unlawful conduct of their members and organs. tt,fas States may be responsible for the activities
that their organs and, in some circumstances, matocarry out in the territory of third countries,
similarly, the EU might be accountable for the aaetdhat its organs and citizens perform in the@am
and interest of the EU itself. This problem hasdpee particularly marked considering the recent
adoption,6 by the ILC, of the Draft Articles on Respibility of International Organizations (‘RIO
Articles’).

In short, in order to determine to what extentrnméional law allows the EU to provide specificrfer

of protection to its citizens in the territory dfitd countries, one must ascertain if the EU, as an
international legal entity, and EU citizenship, the legal link between this entity and individuals,
have achieved full recognition at the internatideakl.

2. Diplomatic Protection and Consular Assistance Uster International Law

2.1. Diplomatic Protection

In order to better understand how diplomatic pridd@cworks, it is essential to clarify who, and the
basis of which criteria, can exercise such pradectivhose interest is actually protected, and bichwh
means diplomatic protection is performed.

As to the ‘actor’ that can carry out diplomatic faation, Art. 3(1) of the Draft Articles specifitisat
‘[tlhe State entitled to exercise diplomatic protee is the State of nationality’. Therefore, irder to
determine the actual State that can exercise dagtiomprotection in a specific case, one must aaert
the nationality of the injured persénnternational law leaves States free to choosetles for the
attribution of their nationality. Nevertheless, théernational Court of Justice (ICJ), in tNettebohm
case® required, in cases of multiple or controversiatiorality, the presence of a genuine link
between the injured individual and the State thagrided to exercise diplomatic protection in respec
of him/her? Moreover, in Art. 4 of the Draft Articles, the ILEffirms that State law that attributes

® See Paragraph 5 of the EU Commission’s Green pBjiglomatic and consular protection of Union citizem third
countriesCOM(2006) 712, OJ C 30, 1 February 2007.

®  The ILC adopted the RIO Articles on first reading2i009. See Official Records of the General Assentikty-fourth
Session, Supplement No. 10 (A/64/10), ch. IV, ®ectC. For further developments of the RIO Articlese the
Resolution adopted by the General Assembly on teREeport in December 2009, A/RES/64/114.

For the view that nationality is the necessank Ibetween a State and an individual in order towathe former to
exercise diplomatic protection in favour of thetdatsee CF Amerasingh®iplomatic Protection(Oxford: Oxford
University Press, 2008) 66. See also the Commenttrithe Draft Articles on Diplomatic Protection Yearbook of the
International Law Commissioi2006) Vol. Il Part Two, 30-31. For recent cas& leeaffirming the relevance of
nationality as a criterion to recognise the rightekercise diplomatic protection s€ase concerning Ahmadou Sadio
Diallo (Republic of Guinea v. Democratic Republictbe Congo) Preliminary Objections, 24 May 2007 www.icj-
cij.org/docket/files/103/13856.pdf, para. 41.

8 ICJ Reportg1955) 23.

The ILC considered that the doctrine of ‘genuin&’limay be of some help to avoid, in cases of migtigationality, that
solid and tenuous ties between an individual affdrdnt States are equated. See para. 5 of the Cotargeo draft Art.
4. Moreover, in cases of dual nationality, draft. & does not allow the State of nationality the¢slnot have a genuine
link to exercise diplomatic protection against thtber State of nationality which by contrast hashsiink. For an
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nationality must not be ‘inconsistent with inteioatl law’. The freedom of States to acknowledge
nationality, therefore, encounters limits in in@ional norms, such as those prohibiting any fofm o
racial or gender discriminatiof.

In the ILC’s view, the term ‘national’ covers botfatural and legal persofsAs to the diplomatic
protection of legal persons and, in particularogporation, Art. 9 of the Draft Articles affirmsah
‘the State of nationality means the State undersehlaw the corporation was incorporated’. This
formal criterion of attribution of nationality withespect to corporations is generally recognised by
international law, as the Barcelona Traction camahstrate¥ However, Art. 9 also deals with the
question of whether diplomatic protection can bereised by the State of nationality of shareholders
instead of the State where the corporation wadkstied*® The ILC, in its commentaries, specifies
that this second solution is ancillary with respecthe criterion of incorporatiolf.More favourable
criteria on the basis of specific treaty law apglile to the disputing Parties and allowing the
diplomatic protection of shareholders were esthblisby the IC3

One of the most innovative provisions of the Drafticles is certainly Art. 8, which provides forgh
possibility of a State to exercise diplomatic peotiten in respect of stateless persons and refugbes
are lawfully and habitually resident in its terrigoThis proviso seems to express a rule of custpma
international law which, in these very specific@gsdeparts from the general principle under which
diplomatic protection can only be exercised by State of nationality’ The proactive character of
this Article might encourage States to exercisdodigtic protection also in respect of people with
whom they have solid ties other than nationalityerein those cases that do not concern stateless
persons or refugees, such as, for instance, tagareship between any Member State and EU citizens.
However, except for the case of stateless persdipgymatic protection, which is exercised on
grounds other than nationality, has not yet beeageised by customary international law. Therefore,
in order to make this exercise lawful, an agreenimitveen the intervening State, the State of
nationality of the injured person, if any, and 8tate against which the protection is invoked, seem
be required’

Moreover, as regards the persons that are entiledercise diplomatic protection under internaion
law, mention must be made of the special casetefriational organisations. In its commentaries, the

(Contd.)
overview, see C Forcese, ‘The Capacity to ProtegbioDiatic Protection of Dual Nationals in the “Wam @error
(2006)European Journal of International La869, 389.

See, for example, Art. 9 of the 1979 ConventioritenElimination of All Forms of Discrimination aigat Women 1249
UNTS 13. For the view that nationality attributedgained by fraud or negligence cannot be inteonafly accepted see
AmerasingheDiplomatic Protection95.

"

10

1 This precise matter was discussed by the ILC if42@ee Official Records of the General Assembifty-inth

Session, Supplement No. 10 (A/59/10) 25.

12 |CJ Reportg1970) para. 70.

13 Art. 9 states that ‘when the corporation is colied by nationals of another State or States aasl o substantial

business activities in the State of incorporatamg the seat of management and the financial daritthe corporation
are both located in another State, that State Beattgarded as the State of nationality’.

1 gsee para. 5 of the Commentary of Art. 9 of Drafticdes. For an overview, see F Francidniprese multinazionali,

protezione diplomatica e responsabilita internazi@(Milan: Giuffré 1979).

15 In theELSlI case, the ICJ considered the interests of sharefsodes worthy of protection since the injured comfion no
longer existed|CJ Reportg1989) para. 118. Moreover, in tBéallo case, the ICJ has affirmed that, when a direct and
personal right of the shareholder is at stake, sisdfne economic rights arising from the statushafeholder, diplomatic
protection of the State of nationality of the sthalder is admittedCase concerning Ahmadou Sadio Dialara. 66.

18 gSee A Kiinzli, ‘Exercising Diplomatic Protectiofhe Fine Line between Litigation, Demarches, and Dtz

Assistance’ (2006adRV321, 343.

For the view on the absolute impossibility ofrthBtates to exercise diplomatic protection withpezt to non-nationals
see C Forcese, ‘The Capacity to Protect’ 389.

17
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ILC specifies that it does not intend to deal wtits issue in the Draft Articlé% So far, international
law has only recognised the possibility for an rinédional organisation to bring an action against a
State which has caused damage with respect togimetsaof the organisation its€lf This type of
protection is more similar to the intervention ofatgs in case of injuries to their organs than
diplomatic protection of private individuad$Intervention of an international organisation risfact
aimed at safeguarding the functioning and dignityhe organisation indirectly injured by means of
the offences which were perpetrated against itatag€or this reason, intervention of an internalo
organisation can be performed without the consérih® State of nationality of the injured agent,
since such intervention does not affect the interekthe individual as such, but the organ by rsean
of which the organisation exercises its poWerBor the same reason, the action of an interraltion
organisation for the protection of one of its ageshould also be brought against the State of
nationality of the agent him/herself since, in tlapecific case, the relevant relationship for
international law is not the nationality link, mather the functional link

Notwithstanding the efforts of legal doctrine totemd the number of entities that can exercise
diplomatic protection on the basis of criteria othiean nationality, customary international lawyonl
recognises the admissibility of diplomatic protentfor the State of nationality.

A further fundamental issue concerning diplomatietgction is the question of whether the injured
person has an individual right to be protectedisfhler State of nationality. If such a right existehe
State’s intervention would be just an instrumemtth@ protection of the right of the individual. ko
importantly, the State of nationality would be caitgd to exercise diplomatic protection and its
failure to act would consist in a breach of intéiorzal law. By contrast, if no individual right to
diplomatic protection were deemed to exist undésrivational law, the exercise of such protection
would be aimed not at safeguarding the rights efitidividual, but rather the interest of the Staite
nationality in having its citizens respected whaeyt are abroad. Thus, the bearer of the right to
complain and achieve satisfaction would be no lotige individual, but his/her State of origin.

Although the ILC discussed this issue for a lomgeti its members did not reach an agreement on the
existence, under international law, of a duty teereise diplomatic protectiogﬁ. In fact, in its
commentary to Art. 2 of the Draft Articles, the Ilddmments that, according to the current state of
the law, the State of nationality has the right, oot the obligation, to exercise diplomatic praimt.
However, recent case law is not consistent on ithadter. Some State case law has denied the

18 See para. 3 of the Introduction of the Commersadehe Draft Articles.

19 see the ICJ's Advisory Opinion in the cd®eparation for Injuries suffered in the Servicettd United NationsICJ
Reportg(1949) 174 ff.

This view was also expressed by the ILC with rdgarthe definition of the scope of ‘diplomatic protion’ during the
drafting of the Draft Articles in 2004. The ILC emded, from the persons that could enjoy diplomatiatection,
nationals engaged in official business on behathefState. Sefifty-ninth Session, Supplement No.(AZ69/10) 26.

20

21 For this view, see the Reparation case, 185-186 a0 AmerasinghBiplomatic Protection151-152.

22 gee the ICJ's Advisory opinioBifference Relating to Immunity from Legal Proce$sa Special Rapporteur of the
Commission on Human Right&CJ Reports (1999) 62. The ICJ stated that the initpnafi @ UN officer can also be
invoked against the State of nationality of suctofiicer when this expert acts in the name of ttganisation. The same
conclusions had been reached by the ICJ some yefoehn the Advisory Opinion on thpplicability of Article VI,
Section 22, of the Convention on the Privileges Bnthunities of the United Nations, dealing with tlesec of Mr
Mazilu, the Romanian member of the UN Commissionwmat Rights, who was hindered by Romania from leathiag
territory of the State in order to exercise hisdtion at the UNICJ Reports (1989) 177.

23 Some countries recognise the existence of amidhdil right to diplomatic protection. See the jotints of the German

Constitutional Court and British Court of Appeal respely in the Rudolph Hessand Abbasi cases, as quoted by
Kinzli, ‘Exercising Diplomatic Protection’ 329. Fan overview see A Bassla rilevanza dell'interesse individuale
nell'istituto della protezione diplomatica: svilupgcenti(Milan: Giuffré 2008).
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existence of a duty incumbent on the State of natity to exercise diplomatic protectiGhOn the
other hand, in the 2010 judgement of dmllo case, the ICJ and, in particular, Judge Concado
Trindade in his separate opinion, adopted a moameed approach then the aforementioned stance of
the national judiciary, affirming that the discoatary power of States to exercise diplomatic
protection should be mitigated when the protectibthe human rights of an individual is at issue in
order to reaffirm the priority of the protection®ich rights under international 1&w.

To sum up, in most cases, the exercise of diplanpatitection is subject to the complete discretbn
the State of nationality. For this reason, the atifeness of such protection as an instrument for
safeguarding individual prerogatives is to be goaesd in the view of the legal tenets and judicial
bodies. The ECJ itself has highlighted the inadegué diplomatic protection in th€adi case®

2.2. Diplomatic Functions Other Than Diplomatic Ptection

In order to better distinguish between diplomatictgction on the one hand, and consular assistance
on the other, one must ascertain what typical reqments and features characterise diplomatic
protection and what, conversely, are not presenttirer functions exercised by diplomatic and
consular organs.

One of the fundamental requirements for the exerofsdiplomatic protection is the prior exhaustion
of domestic remedies by the person invoking praiaét As stated by Art. 14 of the ILC Draft
Articles, domestic remedies are ‘legal remediesctvhire open to the injured person before the
judicial or administrative courts or bodies, whetloedinary or special, of the State alleged to be
responsible for causing the injury’. For the pugm®f the present analysis, when an individual is
assisted by his/her national organs during the #stien of local remedies, this assistance cannot be
considered to entail diplomatic protection pregiseécause the exhaustion of local remedies is a
precondition for the exercise of diplomatic proiect By contrast, consular assistance sometimes
requires diplomatic or consular organs to provielgal and judicial support to the citizens of their
sending State when these individuals are in a ttocdhtry.

Moreover, diplomatic protection not only differsofn consular assistance because of its distinct
features, but also because of its diverse aims.pLinpose of diplomatic protection is not to assist
injured individuals in their relations with thiraentries, but rather to bring the issue to theristate
level, through legal or political means. Converselynsular assistance is aimed precisely at pnogidi
any citizen with the support of the organs of hés/8tate of nationality when he/she must face forei
States’ organs.

24 For an example of this case law see the deciefothe Supreme Court of Appeal of South Africa\tan Zyl v
Government of RSR007] SCA 109 (RSA), www.justice.gov.za/scal/judgtetsta_2007/sca07-109.pdf. The applicants
claimed that the South African Government did ranply with its duty to exercise diplomatic protectiin their respect
against Lesotho. The Court of Appeal affirmed thtizens have the right to request the governmentatsider the
possibility of exercising diplomatic protection tvitrespect to them. Nevertheless, both under SodtitaA and
international law, the government is free to desidhether and through which means it intends togutats citizens. See
paras. 51 and 52 of the judgement. See also the jad@ment of the South Africa’s Constitutional Cowttere the issue
of the existence of a duty to exercise diplomatictgction was analysed both under international State law in
Kaunda and Others v President of the R%004 (10) BCLR 1009 (CC), 2005 (4) SA 235 (CC),
www.constitutionalcourt.org.za/uhtbin/cgisirsi/Ceya&dyr/MAIN/0/57/518/0/3-CCT23-04.

% www.icj-cij.org/docket/files/103/16244.pdf.

% Joined Cases C-402/05 P and C-415/0&#i and Al Barakaat v Counci and, Commissj@2608] ECR 1-06351, paras.
256 and 323.

See Arts. 14 and 15 of the Draft Articles. Foromerview of the issue of the exhaustion of loeshedies see R Pisillo
MazzeschiEsaurimento dei ricorsi interni e diritti umafiTurin: Giappichelli 2004).

27
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In apparent contradiction to this view, in thaGrand and Avenacas€?® the ICJ recognised the
diplomatic protection rights of Germany and Mexiocoorder to bring a complaint against the US
regarding the violation of the individual right thfeir citizens to consular assistance. In particulee
Court affirmed that diplomatic protection, beingancept of customary law

‘does not prevent a State party to a treaty, whiglates individual rights, from taking up the case
of one of its nationals and instituting internatibjudicial proceedings on behalf of that national,
on the basis of a general jurisdictional clausstich a treaty?

Despite this statement, the ICJ still considereddkercise of diplomatic protection and the judicia
action arising from such protection as inter-sttts. In fact, both in theaGrand and Avenacases,
after having acknowledged that the US had breathedndividual right of German and Mexican
citizens to consular assistance, the ICJ recogiisedght of the applicant-State (not of the @itig of
that State) to reparation both for the violatioritefown right and the individual right of its ciéns®
Thus, notwithstanding the fact that in some ciradamses, national States exercise diplomatic
protection to claim the violation of the interesfgheir citizens, diplomatic protection is stikeimed

a State action, which can only indirectly resulttie protection of individual rightS.

Diplomatic protection also differs from diplomatelations. While diplomatic protection is a legatla
political action of a State exercised in exceptiai@umstances, diplomatic relations involve saver
ordinary activities, which the State performs thglospecific organs: diplomatic agents. The typical
functions of diplomatic agents are listed in ArtoBthe 1961 Vienna Convention on Diplomatic
Relation&®, and include representing and protecting the éstsrof the sending State, and promoting
relations with the host Stafeln short, diplomatic organs represent the sen8iiage in the host State
and maintain relationships with the latter Statehi@ name of the formét.Art. 3(b) explains that
diplomatic functions consist in ‘[p]rotecting indhreceiving State the interests [...] of [...] natiaal
within the limits permitted by international lavirhe wording of this paragraph seems to imply a type
of ‘in situ’ assistance, guaranteed within the territory of hlost State, rather than diplomatic
protection, as intended by international law. Thasgvities ought not to be confused with those
declarations that, in some circumstances, Statée thaough their diplomatic agents to express their
formal complaint to the host State, such as thlract of the proceedings of diplomatic proteatio

In this case, diplomatic organs do not protectzeiis, rather, they exercise their function of
‘representing the sending State in the receivingteSt Thus, their action is a form déx situ’

2 | aGrandandAvenacases, ICJ Reports, respectively, (2001) 466 anddj2I®) For an overview of these casesiséa.

2 See thé.aGrandandAvenacases, respectively, paras. 42 and 40.

%0 see the.aGrandandAvenacases, respectively, paras. 126 and 115.

3L For this view see B Conforiritto Internazionale(Naples: Editoriale Scientifica 2006) 215-216. Fwe view that other

instruments, such as the mixed tribunals of ICSI@ 4881 Alger Iran-US Agreement, have replaced dipattic
protection, see AmerasingH@iplomatic Protectionl54.

32" Done in Vienna on 18 April 1961, 5QNTS95.

33 Art. 3 states‘The functions of a diplomatic mission consistginalia, in:

(a) Representing the sending State in the recebiate;

(b) Protecting in the receiving State the intevedtthe sending State and of its nationals, withi limits
permitted by international law [...]'.

34 For an overview of this subject-matter see GR HggjDiplomacy: Theory & PracticéBasingstoke: Palgrave 2005); E

Denza,Diplomatic Law: Commentary on the Vienna ConventiorDigglomatic RelationgOxford: Oxford University
Press 1998); Société Francaise de Droit Internaktigspects récents du droit des relations diplomasdParis: Pedone
1994).

This is particularly frequent in cases in whible injured person is still in the territory of tfereign State. In this case,
the individual will likely present his/her petitido the national diplomatic organs that are pregesuch a territory, in
order to achieve diplomatic protection. Such orgzars be used by the State of nationality to raséormal complaint
against the responsible State.

35
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protection since it comes from outside the hosteStaen though the complaint concerned a violation
occurring within the territory of the latter State.

2.3. Consular Assistance

The function of safeguarding the interests of eitiz in the territory of a third country is also ddsed

in Art. 5 of the 1963 Vienna Convention on ConsRalations (VCCR?f3 In fact, in this field, the
competences of diplomatic and consular authoritesalmost the same. Art. 5 VCCR is quite detailed
in its description of the typical administrativenfitions of consular postéin particular, paragraphs a)
and e) provide for the general obligations of, eesipely, protecting the interests and helping the
nationals of the sending StdteSuch paragraphs must be read together with A/G6R in order to
define the concept of consular assistance that meséssarily be compared with the notion of
diplomatic protection. Although Art. 36 seems tgukate the rights of consular organs rather than
those of individuals — since it is included in Sactl of Chapter 2 of the VCCR, which deals with
facilities, privileges and immunities relating t@@nsular post — nevertheless, its paragraph Jfsgsec
that its purpose is to 'facilitating the exercideconsular functions relating to nationals of tleading
State’, which are the functions, described in theva mentioned paragraphs (a) and (e) of Art. 5
VCCR. Art. 36 VCCR continues by establishing thghtj both of consular organs and individuals, to
communicate in case of need of the lalidn addition, Art. 36(b) VCCR provides for the rigbf
consular agents to be informed of the arrest atehtien of one of the citizens of their sendingt&ta
Most importantly, paragraph b) subjects this righthe request of the individu&l.In recent years,
Art. 36(b) VCCR has been the object of extensitigdtion before judicial bodies and discussion in
legal doctrine. In particular, in theaGrand case, the ICJ recognised the existence of two atpar
rights. On the one hand, the ICJ affirmed the rigfta State to be informed of the arrest and dietent
of one of its citizen in a third country in order énsure him/her legal or practical assistanceth®n
other hand, the ICJ recognised that Art. 36 praviide the right of the individual to be informed of
the possibility of being assisted by his/her natlaonsular organs.

The ICJ’'s decision is particularly important beaaus points out the clear difference between
diplomatic protection and consular assistance. [atter is a right of the individual, as sanctiorigd
Art. 36 VCCR* The ICJ reaffirmed the same conclusions in thenAvease, which concerned some

% Done in Vienna on 24 April 1963, 59NTS262.

37 For an overview of this issue see LT L&ansular Law and PracticéOxford: Oxford University Press 1991); GE Do

Nascimento e Silva, ‘Diplomatic and Consular Relaion M Bedjaoui(ed), International Law: Achievements and
ProspectgDordrecht: Nijhoff 1991) 444-447.

The content of paras. (a) and (e) of Art. 5 & @onvention on Consular Relations is quite simdatht wording of Art.
3 of the Convention on Diplomatic Relations. Fosthiew see also Kiinzli, ‘Exercising Diplomatic Rection’ 322.

38

% Para. (a) of Art. 36 states that ‘consular officghall be free to communicate with nationalshef $ending State and to
have access to them. Nationals of the sending Shatéhave the same freedom with respect to corfeation with and
access to consular officers of the sending State’.

40 Art. 36(b) provides that: [...Jif he so requesthae competent authorities of the receiving Statl skvithout delay,
inform the consular post of the sending State ithiw its consular district, a national of that t8tdas arrested or
committed to prison or to custody pending triaiodetained in any other manner. Any communicasiddressed to the
consular post by the person arrested, in prisostody or detention shall be forwarded by the saitharities without
delay. The said authorities shall inform the persomcerned without delay of his rights under thisgaragraph’.

4 The ICJ held that Art. 36 VCCR ‘provides that,tat tequest of the detained person, the receiviaig $tust inform the
consular post of the sending State of the indiMidudetention without delay’. It provides furthehat ‘any
communication by the detained person addresseldet@dnsular post of the sending State must be fdeudato it by
authorities of the receiving State without del&fgnificantly, this subparagraph ends accordingiize said authorities
shall inform the person concerned without delayisfrights under this subparagraph [...]' Based ontéx¢ of these
provisions, the Court concludes that Art. 36(1)latee ‘individual rights’LaGrand para. 77. This view has been
successively embraced by some other internatiomdieb, such as the Inter-American Court on Human tRidgfor the
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Mexican citizens whose right to consular assistdra@ been disregarded in the course of criminal
proceedings before the United States cdtiffhis view of the ICJ was also espoused by the fizan
Union in an official document that was addresseth¢oUS Supreme Court as aniei curiaebrief in

a case that concerned the domestic legal effetteegtidgment of the ICJ on Art. 38.

By contrast, the 1961 Diplomatic Relations Convamtiloes not provide for the right of an injured
person, but the right of the State of nationald@ycomplain against the violations of the rightstef
citizens. For this reason, in theaGrandandAvenacases, the ICJ admitted both the direct action of
the State (Germany and Mexico) against the vialatibits own right to be informed of the detention
of its citizens, as sanctioned by Art. 36 VCCR, #mg indirect action, corresponding to the exercise
of diplomatic protection, against the breach ofrilgat of its citizens to be informed of the posi#ip

of enjoying consular assistance, as establishedrbhy36(b) VCCR™ In this way the ICJ made
evident the differences between diplomatic probecéind consular assistance.

As is well known, the only requirements for the reige of diplomatic protection are the breach of an
international norm that provides for the right af adividual; the nationality of the individual
concerned, which determines the State entitlemmnhtervene; and the prior exhaustion of local
remedies. By contrast, consular protection cannseired by consular organs even in the absence of
any violation of international law. In addition, cdu organs must carry out their functions in
accordance with the host State’s law, as requiyefirb 36(2)VCCR?*

Moreover, one must recall that while the right tmgular assistance is expressly recognised byCthe |
as an individual right, at least in the specificaemstances of a detained or arrested nationgpitdes
the recent developments of international jurispnege diplomatic protection is still considered an
exclusive prerogative of the State of nationalishich does not have any duty to exercise such
protectionvis-a-visits nationals.

Finally, consular assistance and diplomatic pratacalso differ with respect to the time and place
which they occur. In respect of chronology, consalssistance consists of providing support for a
citizen abroad eithezx ante that is before an injury to the citizen occunsew post when the citizen

is already in danger or injured. However, in bollese cases, consular assistance is aimed at
supporting the action undertaken by the citizerusltsuch assistance never entails an autonomous
action of the State of nationality. As to the placensular assistance can be definedimssitu’
protection, i.e., protection given in the host Stahere the beneficiary of the assistance is paljgic
located. By contrast, diplomatic protection coragys to the complaint of a State against a viatatio
of the rights of one of its nationals by anothext&tThis complaint can be only made when a viatati

(Contd.)
view of the latter, see the opinion of the Inter-&man Court of Human Rights, Advisory Opinion OCQ%T he right
to information on consular assistance in the framéwof the guarantees of the due process of, law
www.corteidh.or.cr/docs/opiniones/seriea_16_ing.pdf

42 These Mexican nationals were sentenced to dgatiShcourts without having being informed of thesgibility of being

assisted by the national consular organs of thieiteSf nationality during the judicial proceedings Art. 36 VCCR

states. After the unsuccessful exhaustion of ddmesmedies of these Mexican citizens, Mexico btdugn action

against the US before the ICJ claiming the violatibArt. 36 both with respect to Mexico itself aitsl citizens. The ICJ
recognised the US responsibility for both the wiolas and invited the latter State to review arzbnsider the decisions
with which US courts had sentenced Mexican citizens

43 Brief of Amici Curiae, The European Union and Mensbef the International Community in support of petier, José

Ernesto Medellin v. State of Texas, on Writ of Gegtri to the Court of Criminal Appeals of Texas, 86-984, 26 June
2007. Mr Medellin was one of the Mexican citizehattled to the ICJ’s decision in thevenacase. The EU Brief was
aimed at supporting Mr Medellin application in kst chance to avoid execution that actually tolaicg in July 2008.
For an overview, see B Simma and K Hoppe, ‘From la@rand Avena to Medellin-A Rocky Road toward
Implementation’ (2005) 1Zulane Journal International and Comparative L3iv.

44 On this point see Kiinzli, ‘Exercising DiplomaReotection’ 338.

4 Art. 36, para. 2 provides: [tJhe rights referredin paragraph 1 of this article shall be exeim conformity with the

laws and regulations of the receiving State [...]".
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of the rights of the individual and the exhaustairdomestic remedies have already taken place. In
addition, the presence of an individual in theitery of the foreign country at the time of the
complaint of the State of nationality is not neeegdor the exercise of diplomatic protection. Thus
diplomatic protection is an action that brings tligpute to the international level, outside theitiamy
both of the responsible State and the State obmality. In short, diplomatic protection can be
classified asex situ’ protection.

As a concluding remark, diplomatic protection arahsular assistance cannot be equated under
international law. If the EU or its Members Staitetend to establish new rules which recognise the
right to exercise one of these forms of proteciittierchangeably and by organs different to those
which have such competence under internationaltlaey; ought to clarify their intention explicitlyyb

the adoption of specific norms.

3. The Right to ‘Diplomatic and Consular Protectioni of EU Citizens Under EU and
International Law

3.1. The Scope of the Right to ‘Diplomatic and Caiter Protection’

EU Treaties and subsequent norms are demonstrataing vis-a-viscontracting States only. Thus,
EU provisions dealing with the protection of EUizghs can become effective at the international
level only if third countries, against which the Bldd Member States intend to apply these norms,
recognise their binding character either as rufesustomary law or provisions belonging to treaties
concluded between these countries and the EU amcbigleStates.

Art. 20(2) (c) TFEU stipulates clearly as an indival right of the Union citizen the same protection
mentioned also in Art. 23(1) TFEU and Art. 46 EUaBter’® This Article states that, ‘[e]very citizen
of the Union shall [...] be entitled to protection lye diplomatic or consular authorities of any
Member State [...]'.

Although Art. 23(1) TFEU appears to use the adyesti‘diplomatic’ and ‘consular’ as synonyms,
under international law, diplomatic protection acwhsular assistance are two completely different
legal concepts, as demonstrated above. Neverthekeascareful analysis of the wording of Art. 23(1
TFEU, one can infer that this Article only deald¢hwa form of protection which implies the assis@anc
of diplomatic or consular authorities of other MeanfBtates in respect of EU citizens when theyrare i
third countries and cannot rely upon their natiaz@isular or diplomatic organs because such organs
are not preserif. This protection can be categorised as consulistasse consisting in an individual
right as declared by the ICJ and other internatibodies?® Thus, Art. 23 TFEU seems to exclude
from its scope diplomatic protection which, asrafed above, is the right of the State of natiopafit
claim the violation of the interests of its natitsi8

46 sSuch correspondence is not a casualty. In fhet,eixplanations relating to Art. 46, which werepared under the

authority of the Praesidium of the Convention thatdpiced the text of the EU Charter, specify thatriblet at issue is
the same as that guaranteed by the EC Treaty irdmuee with Art. 52(2) of the Charter. The lattatiée, in fact,
provides that ‘[r]lights recognised by this Chartarhich provision is made in the Treaties shalkkercised under the
conditions and within the limits defined by thoseedties’. Thus, not only the text of Arts. 46 oétlharter and 23
TFEU, but also the scope of the right guarantedideisame.

47 For this view see also S Kadelbach, ‘Union Cititep’ in European Integration: The new German Schpt#idelberg:

Max Planck Institute for Comparative Public and tni&tional Law 2003)Jean Monnet Working Paper 9/2Q03
www.jeanmonnetprogram.org/papers/03/030901-0428if,

48 The ICJ judgments ihaGrand recognise an individual right only in the limitettcumstance of Art. 36(2)(b) VCCR

which is considerably limited in relation to theatimstances under EU law.

4 This view seems to be confirmed by other EC noimglementing Art. 23 TFEU. For example, Decision/553

highlights that the main concern of Member Stase®iregulate the cases in which prompt and effeassistance is
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In apparent contraction to this conclusion, a weldsict-sheet of the EU Commission, which provides
EU citizens useful information concerning the petith that they can expect to achieve by dint of
their EU citizenship when outside the Elseems to suggest the possibility of exercisindpdiptic
protection on the basis of Art. 23 TFEU. An ambigsisentence in the text of the fact-sheet states
that, in cases of arrest or detention, the embarssgnsulate of any EU Member State must

‘ensure that the treatment offered [to the detailBEdcitizens] [...] does not fall below minimum
accepted international standards [...] In the evéat such standards are not respected, [the
embassy or consulate] will inform the foreign mingsof the country of origin [of the detained
person] and, in consultation with them, take actigth the local authorities.’

This part of the fact-sheet could imply that ti@amatic mission of any EU Member State may help
the Foreign Affairs Ministry of the State of natadity of the detained person to bring a formal
complaint, against a third country, of the violatiof the rights of this person. Such a complaintidto
raise this issue at the inter-state level and tlwesyd be considered as diplomatic protection.
However, further in the text, the Commission seémacknowledge the leading role of the State of
nationality when the violation of a fundamentahtigf an EU citizen is at stake, by stating théieot
Member States’ diplomatic agents must seek thevetdion of the State of nationality of the detaine
person. Thus, regardless of who informs the Stateatonality of the violation, whether it be the
citizen or other Member States’ agents, it is oiflg State of origin that can exercise diplomatic
protection, pursuant to international law. In shtre action of other EU States’ agents only setems
respond to the general obligation of cooperatiawben Member States to keep other States informed
of the conditions in which their nationals are,heat than the intention of exercising diplomatic
protection in the interest of the sending StattherEU.

3.2. The Legitimate Actors of ‘Diplomatic and Conisu Protection’ Under EU and International
Law

If one assumes that existing EU norms merely adswnber States to provide EU citizens a type of
protection that international law defines as ‘cdasassistance’, the only difference between EU and
international law relating to the right to consudasistance, affects the actors that can enswré&itid

of protection. While under international law corsuhssistance can only be provided by the State of
nationality, EU law also recognises the power & ttonsular organs of other Member States to
intervene. This difference could encourage thaltbountry, in the territory of which such assis&anc
should be guaranteed, to deny the legitimacy of étleer EU Member’s intervention under
international law. For this reason, the text of. A8(1) TFEU suggests Member States to negotiate
agreements with the countries where consular assistfor EU citizens may be needed. It appears
that the negotiation of these international agregmevould contribute to make effective the right
established by Art. 23 with respect to third coi@stt* Nevertheless, the intervention of a Member
State other than the State of nationality migho ds justified under international law. In facteth
consular agents of the intervening Member State beagonsidered indirect organs (of the State of
nationality of the injured EU citizen) acting adstitutes for the organs of the latter State thatat
present in the territory of the third country inwedl. Accordingly, the third country could not dispu
the legitimacy of the intervention by a ‘non naBbnEU Member State under international law,
because this Member State does not act in its oteneist, but as ‘an agent’ of the State of natignal

(Contd.)
needed by EU citizens. See Decision 95/553/EC ofRhbpresentatives of the Governments of the MembateSt
meeting within the Council of 19 December 1995 rdiay protection for citizens of the European Unimndiplomatic
and consular representations, OJ L 314/73, 28 DieeefrD95.

See ec.europa.eu/youreurope/redirect_it.htm.

50

1 This ambiguity is also highlighted by Kiinzli, ‘Excising Diplomatic Protection’ 348.

2" For this view see E HorvatiMandating Identity: Citizenship, Kinship Laws and mluNationality in the European
Union (Alphen aan den Rijn: Kluwer Law International 2p90.

101



Patrizia Vigni

of the injured person. Certainly, a third countrguld recognise this form of agency between EU
Member States on the basis of the general prinapl@ternational law which allows any State of
nationality to assist its nationals by instrumenftigs choice.

In the end, the criterion on the basis of whichsutar assistance of EU citizens would be allowed,
would still remain an individual’s nationality. Nmle of EU citizenship would be recognised under
international law. Actually, in the present autlsoview, EU citizenship has not yet acquired the
status of nationality (or of a similarly solid linkt international level, so as to justify the memntion

of any Member State for the protection of any Eliren, regardless of his/her nationality. One canno
deny that, in recent years, there seems to be elapgment of the idea that a solid link may alssexXi
between an EU citizen and his/her Member Statesitlencé® However, international law does not
seem to have recognized the legitimacy of these developments occurring within the EU legal
system.

It is up to Member States to convince third cowstrihat the status of an EU citizen is, for thesn, a

important as nationality. So whenever an EU citizequires consular assistance, third countries
would automatically accept the intervention of adas organs of EU Members other than the State of
nationality.

3.3. The EU as International Defender of EU Citizen

The EU (in particular, the Commission) has alwagasidered Art. 23(1) TFEU as the first step
towards the recognition of a wider power of intemien on the part of the Union itself for the
protection of its citizens at the internationald&y

Some innovative proposals by the Commission areidiec! in paragraph 5 of the 2006 Green Paper
on diplomatic and consular protection of Unionzgtis in third countries. As affirmed above, in this
paragraph, the Commission suggests the transfeheofcompetence of diplomatic and consular
assistance from States’ authorities to Union deiega. Given that in 1992, the EU did not have
diplomatic missions that possessed the same statdiscompetences of States’ missions in third
countries, in order to ensure the best protectioBld citizens, the drafters of Art. 20 TEC (current
Art. 23(1) TFEU) presumably decided to attributelseompetence primarily to the Member States’
organs. Nevertheless, after the entry into forcthefLisbon Treaty, Union delegations have somehow
increased their role in the fulfilment of diplonatnd consular protection of EU citizens. In fact,
Decision 2010/427/EU established the European Batdiction Servic&® which is considered as the
first form of EU common diplomacy. Moreover, Art. 35(3) of the EU Treaty providestthinion
delegations must ‘contribute to the implementatbthe right of citizens of the Union to protectiion

the territory of third countries cooperate witht8ga diplomatic authorities”

53 See C O'Brien, ‘Real links, abstract rights andefalrms: the relationship between the ECJ's “iekl tase law and

national solidarity’ (2008) 3&uropean law Revie®w43; and S O’Leary, ‘Developing a closer Unionviztn the people
of Europe’,Europa Institute, Edinburgh Mitchell Working Pap&r/2008

For this view see A lanniello Saliceti, ‘The Raction of EU Citizens Abroad: Accountability, Rule lodw, Role of
Consular and Diplomatic Services’ (20Byropean Public Layd1let seq.

%5 Council Decision 2010/427/EU of 26 July 2010 efisaing the organization and functioning of the &ean External
Action Service OJ L 201/30, 3 August 2010.

For this view see in particular the Final Repdrtttee CARE (Citizens Consular Assistance RegulatiorEimope)
Project, ‘Consular and Diplomatic Protection. LegaFramework in the EU Member States’,
www.careproject.eu/images/stories/ConsularAndDipkicRaotection.pdf, 31.

54

56

% See on the same line also Art. 5(10) of the Cdubetision on the EEAS: The Union delegations shadting in

accordance with the third paragraph of Article 38JT and upon request by Member States, suppoititraber States
in their diplomatic relations and in their role moviding consular protection to citizens of theidmin third countries
on a resource-neutral basis. See Council Decisid0/2Q7/EU of 26 July 2010 establishing the orgdiisaand

functioning of the European External Action Seriz@10] OJ L 201/30.
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Nevertheless, ‘contribution’ is not ‘direct intente®n’. Since the content of Art. 23(1) TFEU makes
reference to diplomatic authorities of Member Stately, the contribution of Union delegations te th
protection of EU citizens may presumably be angillnd supportive with respect to the intervention
of Member States’ diplomatic orgarfs.

In order to allow the direct intervention of EU éghtions, the Commission suggests introducing a
clause that might acknowledge this competence iarduEU ‘mixed’ agreements. The need for
specifying this competence in the text of an indional agreement and not only in an EU act, is due
to the fact that the Commission considers thathird State’s consent is necessary to make this new
EU power binding at the international level. Intfags affirmed above, only when the status of EU
citizen becomes opposablés-a-vis third countries, both Member States other than Skege of
nationality and maybe the EU itself, will be aldaritervene for the protection of EU citizens ashsu
Actually, Member States already provided assistdaadeU citizens regardless of their nationality in
some cases of urgent evacuation and natural disabte¢hese cases, no third country made objextion
to this interventiori? Nevertheless, this lack of opposition cannot befasoequated to the formal
recognition of the legal power of Member Stateprovide assistance to all EU citizens. However,
one must observe that this type of clause cannaddegned a general solution to the problem of
diplomatic and consular protection of EU citizelmstact, such clauses could be introduced onlhé t
treaties dealing with issues that fall within tleenpetence of the EU. So, if this solution was aeldpt
different organs (State or Union delegations) waendrcise consular assistance in the cases which,
despite their similarity, concern diverse subjeettter that pertain to the competences of eitheEtbhe

or Member States. For this reason, the creati@owimon diplomatic offices in third countries where
diplomatic agents of all Member States work sidesige, would be advisable in order to ensure the
protection of EU citizen®. The positive result of such a solution would battsince EU citizens
would be assisted by the diplomatic agents of tBate of nationality, there would be no problers o
competence relating to international relations,clwtiy contrast, arise when EU organs intervene.

The need for such a solution highlights that thek laf exclusive attribution of competence to the
Union relating to the protection of EU citizensses problems at the international level. In order t
persuade third countries to trust new procedureshi® protection of EU citizens that the EU may
establish, the EU and Member States ought to miglee tb what extent the EU is accountable at the
international level with regard to the conducttsfargans, Member States, and citizens. It is fhere
necessary to define both the powers and respaitisibf the EU under international 1.

First, the EU, as any international organisatiomsimbe considered responsible for the unlawful
conduct of its organs and agents when they arenpeirig their functions. This principle is estabésh
by Art. 5 of the ILC’s Draft Articles on Respondity of International Organisations (RIO Articleis)
accordance with the same criterion which, undearivdtional law, attributes the responsibility foet
conduct of their organs to Staf8s.

%8 The Lisbon Treaty has also added a new norm, 22 TFEU that sanctions the ‘close cooperation’Usfion

delegations ‘with Member States’ diplomatic andsadar missions’ with regard to any foreign polisgue.

% See the case of the 2004 Tsunami or the 2006nioebd/ar.

8 This solution was proposed by the European Ecim@md Social Committee commenting in the Green Pape

diplomatic and consular protection of Union citigen third countries. See para. 4.4. of the Opirabthe Committee,
2007/C 161/21, 13 July 2007), OJ C 161, 75.

For the view that accountability is a prereqgeisif responsibility see Hafner, ‘Can Internationa@izations’ 237. For
the opposite view see Alvarez, ‘International Oigations’ 34, who affirms that, as far as interoatil organisations are
concerned, accountability is so limited as to eaelinternational responsibility almost in all cases

61

62 Seventh Report on Responsibility of Internationejaizations of the Special Rapporteur Gaja A/CN.@/@&L Along

with the similarity between international organisat and States, Art. 7 of RIO Articles also progidier the
responsibility of an international organisation fbe unlawful conduct of its organs even when thelybeyond their
official functions.
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Second, in line with the RIO Articles, an interoathl organisation must be deemed as responsible
either for the conduct that a State organ perforomater the control of the organisafidar when ‘the
organization acknowledges and adopts the conduquéstion as its owrt’. Although there is no
extensive international practice on this matteg, ttC has affirmed that an international organsati
cannot escape responsibility when it has exerctbedeffective control over unlawful activities
performed by State orgdfisEffective control may also consist in the facattlan organisation has
established specific obligations and directionsiwihich Member States must comphyf, in light of

the principle of effective control, the EU acceptedponsibility for any conduct of Member States
providing consular protection to EU citizens in @@ance with Art. 23(1) TFEU, third countries
might be encouraged to accept this atypical formcafsular assistance. In this way, both the
international person entitled to exercise protectimd its agent may be clearly identified. Actually
the EU has already endorsed international respitibsiior the conduct of its Member States in some
specific fields, such as commercial relatibhés an example, one can mention the fact that the E
regularly stands before the WTO dispute settleroegans when one of its Member States is involved
in a commercial dispufé.Commercial relations undoubtedly pertain to thelsive competence of
the EU® while the exercise of diplomatic and consular @ctibn is still considered as a typical
function of sovereign States. Thus only if EU MemB#ates renounced their sovereign powers in a
clear manner, would third countries rely upon timoivative EU regime of consular protection.

Finally, in order to define the extent of the aau@bility of international organisations, and thafs
the EU, at international level, one must ascerdiather or not the responsibility of the organtzagi
may be recognised with regard to the conduct ofapei persons. The RIO Articles totally exclude the
legitimacy of this type of responsibility due tcetfact that international law does not acknowledge
any solid link between international organisatiansl individuals in order to justify the attributio
the conduct of private persons to an organisafittowever, in order to achieve the recognition sf it
full accountability under international law and, neequently, its right to exercise diplomatic
protection with respect to EU citizens, the EU dHostress the point that a solid link between
individuals and an international organisation maiste for example, in the case of EU citizenship.
Thus, by emphasising the role of EU citizenshighaslegal criterion which provides recognition of
the responsibility of the Union for the conductElf citizens, the EU might indirectly achieve the
acknowledgment of its right to exercise diplomadicd consular protection with respect to those
individuals for whom the EU is accountable and oesible at the international level. Clearly, EU

63 See Art. 6 of RIO Articles.
64 Art. 8 of RIO Articles.

8 See ILC's Commentary to RIO Articles, 48-49.

®  The principle of effective control of internatairorganisations over State activities is alscestdty the European Court

of Human Rights in th&ehramicase concerning the conduct of forces placed imt@st the disposal of the United
Nations. See the Decision of the Grand Chamber bfag 2007 on the admissibility of applications Nd.412/01
Behrami and Behrami v Francas quoted in the Seventh Report of the Special &®teap Gaja, 49.

67 See S Talmon, ‘Responsibility of International @nigations: Does the European Community Require iipec

Treatment?’ in M Ragazzi (edpternational Responsibility Toddi.eiden: Nijhoff 2005) 406. This author highlightse

fact that the EU was the international organisatiaat asked the ILC, drafting the RIO Articles, fpesial treatment by
reason of its total independence and accountalsititgn international person. However, this autlsw anderlines that
the main concern of the EU is the allocation of pmwrather than the recognition of its respongihils Talmon,
‘Responsibility’ 411.

®  For this view see also the Seventh Report of frei@l Rapporteur Gaja, 12.

8 See P Craig and G de Buréd) Law (Oxford: Oxford University Press 2008) 89-17. $éso Talmon, ‘Responsibility’
408.

The ILC has also affirmed that an internationglamisation is not responsible for the private candd the individuals
that are organs of this organisation. See the Coraneto RIO Articles, 73.
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citizenship has not so far achieved the status eblal link that may substitute the criterion of
nationality as a legal criterion for the exerci$eliplomatic protection.

Therefore, it is up to the EU and Member Statestrmss the importance of this link in order to make
third countries confident of a mechanism of pratector individuals that sets aside the traditional
principle of nationality and promotes the new cquiad EU citizenship.

In all probability, the need for Member Statesafeguard their exclusive powers as sovereign States
with respect to their nationals has so far predaileer the interest of delegating their functiomshe

EU. However, the EU must demonstrate itself to lseentourageous if it intends to modify one of the
fundamental principles on which international laasbeen based for centuries, such as nationality.

4. Conclusions

With regard to the protection of individuals, imtational law primarily recognises the power and
responsibility of the international legal entityathhas the strictest legal link with these persons:
namely, the State of nationality.

In light of the above, the State of nationality ypd®s consular assistance to its nationals whey the
need support in the territory of a third country fagans of its diplomatic and consular organs. In
addition, if an individual suffers an injury abrodlde State of nationality can exercise its owhtrigp
diplomatic protection in order to complain agaitts violation of the interests of an individual tha
‘pertains to its sovereignty’. Thus, consular &@ssise and diplomatic protection are two different
legal concepts under international law.

In this regard, concerning the scope of the rigHEW citizens to ‘diplomatic and consular proteatio

as established by Art. 23(1) TFEU, one may obsémae this right mainly corresponds to consular
assistance, as defined by international law. Ithe future the EU intends to establish a form of
assistance to EU citizens that entails diplomatitgetion, as characterised under internationaj iaw
must adopt specific norms that expressly providetifiss kind of protection. However, the main
inconsistencies between EU and international ldating to the protection of EU citizengs-a-vis
third countries, seem to affect the identificatadrthe actors which, under EU law, ought to bethkuti

to exercise this protection.

Firstly, Art. 23 TFEU recognises the right of aneivber State to provide consular assistance to EU
citizens, regardless of their nationality. In ord@make this right effective at the internatiolealel,

Art. 23(1) TFEU invites Member States to conclunteinational treaties with third countries in the
territories of which this right might be exercisddhis solution would help to achieve both the cohse
of third countries and the worldwide recognitionEdfl citizenship as a jurisdictional link. Certainly
one must distinguish between a case whereby EU Mesvdnd a third country adopt a specific treaty
establishing that the consular and diplomatic mtate of EU citizens will be hereafter performed in
accordance with Art. 23 TFEU and a case where theits Members and a third country include a
clause requiring the application of Art. 23(1) TFEK an agreement regulating subject-matter
pertaining to the competence of the EU. In thestattase, the application of Art. 23(1) TFEU is
absolutely guaranteed. In the case where a clauadded to an EU agreement, Member States may
extend protection to the nationals of another EUrider only when EU citizens need protection
concerning a matter that is within the scope of dgeeement concerned. As to the issues falling
outside of the scope of the agreement, the ex@dusompetence of the State of nationality would
remain. Clearly, this solution does not provideoad) example of legal certainty. The consequences
might be even worse if the agreement to which thase is added concerned a subject belonging to
the shared competence of the EU. In this regardn da some cases that are covered by the
agreement, the intervention of the State of nalign@ight be required.
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Thus, the EU and Member States must necessaritifyclt the international level to what extent
Member States can provide protection to EU citizesssead of the State of nationality in order to
avoid legal uncertainty botfis-a-visEU citizens and third countries.

In the present author’'s view, in the absence ofifipetreaties or clauses recognising the right
established in Art. 23(1) TFEU, third countries htipe equally compelled to accept that the consular
assistance of EU citizens may be provided by EU bEnsiother than the State of nationality. In fact,
if this State officially declares (the inclusion @iorm within a treaty, such as Art. 23(1) TFEW@ym

be considered as an official declaration) thaniemds to exercise this assistance by means of the
consular organs of any EU Members, a third coumight be obliged to accept this form of assistance
in order to respect the will of the State of nadility of the individual that needs protection. As
affirmed above, in this case, one might envisagelationship of agency between the State of
nationality and EU Members that exercise consulategtion. Although this solution may be of some
value under international law, one must admit ihas still anchored to the concept of nationality
rather than to the criterion of EU citizenship. $hit scarcely contributes to the recognition of EU
citizenship as a valid legal status for the ackmealghment of the rights of individuals at the
international level.

The international recognition of EU citizenship wibie decisive if, as the EU Commission has
proposed, the EU was definitively allowed to pemfodiplomatic and consular protection of its
citizens under EU law. Only the recognition of Eltlzenship as a solid link between the EU and
individuals would make the exercise of the protatif the EU effective under international law. In
order to reach this acknowledgement, the EU shdaldonstrate that it enjoys full jurisdiction over
these individuals and thus, is fully accountabletiieir conduct under international law.

The Union is certainly the most effective internatil organisation within the worldwide community;

it possesses an institutionalised structure ance vpowers that can be exercised by independent
organs. In light of the existing authority of thaion, international law undoubtedly recognises the
full accountability and responsibility of this orgaation for the conduct of its organs and Member
States when they act in the interest and undezdhtrol of the EU itself.

This accountability and responsibility are convBrdamited as regards State activities concerning
subject-matters that do not belong to the exclusorapetence of the EU, because in this case, powers
and obligations are shared between the Union antl@&mbers within and outside the Union. The
protection of EU citizens pertains to this typesobject-matter. For this reason, the full accohifitp

of the EU for the conduct of individuals, i.e. Elitizens, has not yet been recognised at the
international level.

So far, no international organisation has estadtish solid link with private persons so as to achie
the right to exercise control and protection wiglspect to them instead of their State of natignalit
The EU might be the first organisation to reacts thoal if the status of EU citizen became an
undisputable jurisdictional link both within the Elad international legal orders.

Indeed, it is up to the EU and Member States toathstnate to the international community that they
are also prepared to endorse further internatioblgations in order to make EU citizenship effeeti
at the international level.
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Abstract

The unprecedented magnitude of disasters that thed@hthird countries have shown that not even
the Member States with the widest network of ccarsaind diplomatic representations can ensure
alone the protection of their nationals locatedhia affected areas. The present paper addresses the
question of whether the Union citizenship confershie citizens of the Member States benefits when
they find themselves in distress outside of theobsi borders. It critically assesses the legal reatu
content and effects in the domestic legal orderthefleast developed ‘Union citizenship right’: the
right to protection abroad (Art. 20(2)(c) TFEU).el'haper will demonstrate that the Union citizen has
a clear, individual and directly effective rightreceive un-discriminatory protection in third ctrigs
abroad from any of the Member States that is repteslin loco. Nevertheless, since for the moment,
the right to protection abroad is limited to an laggtion of the principle of non-discrimination leas

on nationality, the paper will show that in praetiche effectiveness of the Union citizen'’s right t
protection abroad is hindered due to the divergegulatory frameworks of the Member States on
consular and diplomatic protection of nationals aihhave not, so far, been harmonised by a Union
measure. The paper concludes by presenting whahareew roles acquired by the Union after the
Lisbon amendment in the field of consular and diptic protection of the Union citizens abroad and
what is their impact on the Union citizen’s rightdathe role of the Member States in a traditional
State-like activity.

Keywords

EU law — public international law — Lisbon Treatycensular and diplomatic protection — EU
citizenship — EEAS

‘There are fifty-four cities on the island, all spaus and magnificent, identical in language,
customs, institutions, and laws.’

Sir Thomas More, Utopia (1516)

1. Introduction

In light of the recent and devastating natural arah-made disasters which unfortunately seem to be
more and more frequent, and so far have affectethalregions of the worll,any of the Union

*  PhD candidate, European University Institute.

1 Many regions of the world were hit by major nalusr man-made disasters in the last five or sergavhich caused a

great number of deaths and injuries to the popmnatFor instance, the democratic uprising in sp2@g1l in the
Southern Neighborhood, the earthquake and the tsuthat hit Haiti in January 2010, the Icelandidoamic ash cloud
of 2010, acts of local or international terroris8harm el-Sheik 2005, 11 September 2001 Attacks omldATrade
Centre in New York), military conflicts (Lebanon dbict of summer 2006, the Georgian conflict of Asg2008).
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citizens who finds himself unrepreserftéyg his home Member State in a third country wdike to
know whether his ‘additional’ and ‘fundamental’ status of Union citizen may give him any
additional benefits to those flowing from natiokélzenship while outside of the Union’s borders, o
are the rights and freedoms resulting from Unidizenship stopping at the borders of the Union’s
internal market?

For instance, when Haiti was hit by a tsunami id@0ess than half of the Member States had a
consular or diplomatic missiom loco to which their nationals could resort to for heWlghen the
democratic revolution shook Libya in the spring26f11, only 8 Member States were represented,
while a total of 6000 EU citizens were in need obtpction’ The aforementioned crises are not
isolated events, but they are part of a phenomerch has developed in the last decade. More and
more EU citizens travel outside of the Unfowhile increasingly, certain of them establish fird
countries and thus need protection abroad on darepasis. While the number of Union citizens in
need of protection abroad increases, the numbeow$ular and diplomatic representations of the
Member States decreases, mainly due to the finaerises that recently affected each of tHefne
result is that a number, higher that even befofdJrdon citizens cannot obtain protection in third
countries from their home Member States.

According to a 2007 survey there is a high petags of Union citizens that may find themselvethis situation, since
only in Beijing, Moscow and Washington all 27 MemI&tates have at least one embassy (Communicatiom tiie

Commission to the European Parliament, the CoualHuropean Economic and Social Committee and then@itee

of the Regions - Effective consular protection iitdicountries: the contribution of the European dsni Action Plan
2007-2009, COM (2007) 767 of 5 December 2007). frare to the recent international crisis: in Libyayo8 Member
States were represented, while in Bahrain only & Gemmunication from the Commission to the EuropestidPnent

and the Council Consular protection for EU citizens in third coues: State of play and way forwardoc. COM

(2011) 149/2 of 23 March 2011).

After the Lisbon amendment, there is a notewotting of phrase in the key provisions on Unionzeitiship. Art. 9 TEU

(placed in the very first Title of the TEU on Comminmdamental provisions on the EU) and Art. 20 THiEw¢ specific

Treaty Article on citizenship) stipulate that th&zenship of the Union shall be ‘additional tostead of ‘complementary
to’ the national citizenship. According to Shaw ahel Waele, the difference in terminology is not arencosmetic
change, but signals that the Union citizenship Ehoow be seen as a self-standing, independentsstadim national

citizenship, see more in J Shaw, ‘The Treaty obaisand CitizenshipThe Federal Trust European Policy Brigfine

2008; and H de Waele, ‘European Union Citizenshipiigiing its Meaning, Place and Potential’ (201@)Huropean

Journal of Migration and Lav@319-336.

This pronouncement of Union citizenship which diestined to be the fundamental status’ of theonats of the EU
countries has been repeated in a long line of lkaseSee, for instance, Case C-184{®&elczyk[2001] ECR 1-6193,
para. 31; Case C-224/¥8Hoop v. Office national de I'empl§2002] ECR 1-6191, para. 28; Case C-103®m&ttwald
Judgment of 1 October 2009, nyr, para. 23; Case 403&Rffler, Judgment of 23 April 2009, nyr, para. 62; Case
C-135/08Rottmann[2010] ECR 1-0000, para. 43; Case C-34&f8nbrang Judgment of 8 March 2011, para. 41. In the
last two cases there has been a change of terrgindlee European Court of Justice has no longerrithestthe Union
citizenship in terms of a future achievement (&stihed to be’), but already as a present ressl} (hich the citizens of
the Member States can benefit of.

Communication from the Commission to the Europeatidnent and the CouncilGonsular protection for EU citizens
in third countries: State of play and way forwaf@OM (2011) 149/2 of 23 March 2011).

According to a 2007 survey, there are around Ifomiof Union citizens travelling in a third cougtwhere their home
Member State is not represented. See Action Pl&7-2009 and related Impact Assessment, European Gsiom
Communication to the European Parliament, the EUn€iauthe Economic and Social Committee and the Cdtambf
Regions, Document COM (2007) 767 final of 5 Decen#$7 and Document SEC (2007) 1600 of 5 December.2007

According to the European Commission 2010 ReporUaion citizenship ‘more than 30 million EU citizerive
permanently in a third country, but only in thremuntries (United States, China and Russia) are aM@mber States
represented’. See European Commission, EU citizprRport 2010 Bismantling the obstacles to EU citizens’ rights
doc. COM (2010) 603 of 27 October 2010, p. 9.

According to a comparative research, all of thenler States have had to close certain of thesudanor diplomatic
representations abroad. See www.careproject.eudisfstgries/ConsularAndDiplomaticProtection.pdf .
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The question that this paper seeks to answer slyfirwhether the nationals of the unrepresented
Member States have a right to protection whilehindt countries under the EU law, and secondly,
from whom should they ask for this kind of helposhl it be the Union delegations since, afteriall,
addition to being nationals of at least one of Member States, they are also the EU’s citiZeos,
should they turn to the consular or diplomatic espntations of the other Member States that are
represented in third countries, based on the ithed the European Union, as an international
organisation is not entitled under public interoaél law to exercise a State reserved competerate su
as consular and diplomatic protection of natiorfals?

The paradox is that even if the Union citizensefanow more frequent outside of the Union, they are
not more aware of the rights the foundational Tesabf the EU confer them while located in third
countries. From the very beginning of the Uniorizeitship, the citizens have been endowed with a
Treaty based right which reads as follows

‘Every citizen of the Union shall, in the territoof a third country in which the Member State of
which he is a national is not represented, beledtib protection by the diplomatic or consular
authorities of any Member State, on the same comditas the nationals of that Stale’.

Notwithstanding, a 2006 and 2008 Eurobarometer eyl revealed that the majority of Union
citizens do not know they have this right, and,reifehey know of its existence, they do not know
what exactly are they entitled to receive undes tight™® When the Union citizens were asked what
kind of assistance would they expect to receivenftbe Member State they turn to for help, the
majority of them responded that they expect toivecthe same kind of help, regardless of which of
the Member State they will approach.

This paper will show (section two) that, for the ment, despite the wish of the majority of Union
citizens, the EU law does not confer them a righirtiform protection abroad, due to the fact that t
Treaty provides for a mere prohibition of discrimiion based on nationality which does not require
the Member States to harmonise their national lawsonsular and diplomatic protection of nationals.
Section two continues by presenting the exact sightynion citizen can claim under the Treaty based
right of protection by the consular and diplomadighorities of the Member States while outside of
the Union borders and assesses their legal efféttim the Member States’ domestic legal orders.

After looking at the material scope of the Uniotizein's right to protection in third countries, the
paper continues by addressing the question of ctwsacompetent to ensure the European model of
consular and diplomatic protection of the Uniornizeihs. Under public international law, the question

® According to the declaration of F Frattini, Ditecof the DG Justice in 2007, 17% of the interéeMUnion citizens
believed that that they could seek protection fthemEuropean Commission delegations. See Publitige&iplomatic
an consular protection (Centre Borschette) Brusg28l8/ay 2007.

10" public international law recognises a right tereise diplomatic protection to an internationagamisation only in

regard to its agents, generally described as ‘fonat protection’. A mechanism which the Internatib Law

Commission (ILC) has described as a different meaahan the diplomatic and consular protectionatfomals. See
Draft Articles on Diplomatic Protection with commiaries, text adopted by the ILC at its fifty-eigtstéssion, Official
Records of the General Assembly, Sixty-first SessBupplement No. 10, 2006 (A/61/10).

1 Former Art. 8c TEC became after the Amsterdam a@memt Art. 20 TEC, after the Lisbon amendment, &&(1)
TFEU. In addition, the EU Charter of Fundamentali®gstipulates the same right in Art. 46.

12 Eurobarometer No. 188 of July 2006 and Flash Eanameter No. 213 of February 2008. On the sanee $iee also the
more recent Flash Eurobarometer 294 'EU citizenshillarch 2010.

This is confirmed by the Commission’s Report to Bugopean Parliament, the Council and the Europeandinic and
Social Committee on progress towards effective Eliz&iship 2007-2010 (doc. COM (2010) 602 of 27 Oat@td 0),
Section 2.7.

1 Flash Eurobarometer 294 'EU citizenship' of M&ot0.

13
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has received a clear answewhich has remained mostly un-changedr the last decades - it is only
the State of nationality that has competence toceses consular and diplomatic protection of its own
nationals:’ However, under EU law, the State of nationalitynes longer the sole actor entitled to
exercise consular and diplomatic protection ofoita citizens. First, the Maastricht Treaty entitled
other Member States than the Member State of raliipnto exercise consular and diplomatic
protection for the Union citizens, and, now, thelddn Treaty has expressly conferred a role for the
European Union, an international organisation,hie éxercise of protection abroad of the Union
citizens™® Section three assesses in which way has the LiSkeaty changed the exercise of consular
and diplomatic protection of the Union citizenstinrd countries and what is the division of roles
between the EU and the Member States in this field.

2. What Rights for the Union Citizen in Distress inThird Countries Under the EU Law
Framework?

18 years have passed since the moment when therldag3reaty conferred to the Union citizen a
right to protection in third countries when he i nepresenteth loco by his home Member State.
Despite the long existence of this right and tle flaat its material scope has remained un-chahged
the several Treaty amendmefitghe Union citizens have barely exercised theihtdd A recent
analysis of Art. 23(1) TFEU has identified as thainmcause for the low level of claims by the Union
citizens the different standards of protection abrof nationals existent between the Member Sthtes.
The EU Treaties have provided only for a mere fitibih of non-discrimination based on nationality
which does not necessarily require harmonisatiahehational practice and legislation, but prityari
to confer to the other Union citizens the sametineat the Member State confers to its own
nationals’” The result of the EU legal framework is 27 diffeiréorms of protection abroad given to
the EU citizens by the Member States.

In light of the discrepant national regulatory famorks on consular and diplomatic protection of
citizens?® it is no surprise that the Union citizen is noagvor is confused about the rights he enjoys

15 E vattel, The Law of Nations, or the Principles of Natural Lé#58), Book I, Chapter VI, republished by T and JW
Johnson, (Lonang Institute 2005); FC AmerasinDiplomatic Protection(Oxford: Oxford University Press 2008)
Chapter 2 on ‘History and Development of Diplomdiotection’.

18 Despite the work of the International Law Comnuiss{ILC) on codification of the law on diplomaticqtection finished

in 2006, the Vatellian legal fiction whereby diplatic protection is a right of the State of natigiyahnd not of the
individual, has been maintained by the ILC Draftides on diplomatic protection. See Arts. 1 andfzhe Draft
Articles on the Diplomatic Protection. Text adopteg the International Law Commission at its fiftyglth session,
(A/61/10). Online available at: untreaty.un.ordtists/instruments/english/draft%20articles/9_8_&0af .

For the international law perspective on consalad diplomatic protection of individuals and wrestlthe European
construction of consular and diplomatic protectisnin conformity with public international law nosnsee the
contribution of P Vigni in this edited Working Papas well as P Vigni, ‘Diplomatic and consular fetion: Misleading
Combination or Creative SolutionEUIl Law Working Paper 2010/11

18 See Art. 3(5) TEU, Arts. 23(2), 221 TFEU and AB(10) of Council Decision establishing the orgatiisa and
functioning of the European External Action Servidé65/1/10 REV 1 Brussels, 20 July 2010.

Including the latest amendment by the Lisbon fizesvhich has kept unchanged the material scopthefright of
external protection of the Union citizen.

17

19

20 Between 2007- 2009 approximately 600 unrepresedtedn citizens were provided consular protectiowler Art. 20
(2)(c) TFEU. See Section 3 of Chapter three of th&®EAinal Report.

2L See the CARE Project (No. JLS/2007/FRC-1/50) furideBG JUST of European Commission.

22 Art. 23 (1) TFEU facilitation of the protectioharmonisation.

2 For instance: different legal status and effaxftshe consular and diplomatic protection of citige(certain Member

States recognise a fundamental right, others onlytd, while others have an approach whereby dansund diplomatic
protection is a matter of policy under the exealitivcontrol); different material and personal scopéhe consular and
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while he is in distress in third countries. Iroigaeven if the Union citizen is aware of what &g

law confers, this paper argdéthat the effectiveness of the right is hinderechlse ofinter alia: the
principle of non-discrimination based on nationafirovided in Art. 23(1) TFEU has a very limited
standardization force, that leads to a Union aifigeight to protection abroad whose content isyonl
the minimum denominator of what the Member Statesifer to their nationals, which, due to the
wide difference between the domestic standardgaiegtion abroad, is close to nothing; absence of
domestic legal remedies available to the Uniorzeits in certain of the national judicatures against
acts gf consular and diplomatic protection; andrently, limited legal remedies also at the Union
level:

In light of the problems raised above, this pagang to shed light on the material scope of the EU
Treaties’ Articles, as amended by the Lisbon Treaty consular and diplomatic protection of the
Union citizens abroad. The paper will argue that gtill persistent confusion surrounding the aegea i

the inevitable result of accommodating divergentndstic frameworks on consular and diplomatic
protection of nationals under the EU law umbretinging from matter reserved to the executive’'s
control to a fundamental right to protection abra#dthe national enshrined in the Constitution.
Arguably, the confusion surrounding the materiadl @ersonal scope of the Union citizen’s right to
protection abroad will decreased only if the natidegislation and practice of the Member Statdk wi

be harmonise®’

In this section, the paper will seek to identifye tmaterial scope of the Union citizen’s right to
protection outside the Union’s borders by analysib) the legal status of the Union citizen’s
protection in the world; 2) whether Art. 20(2)(cFHU confers a right or only a prohibition of

discrimination based on nationality; 3) whether #tpial treatment principle is applicable only to
consular protection requests or also to the diptmmaotection requests of the Union citizens; and
finally whether the Union citizen’s right to conauland diplomatic protection is directly effective

within the domestic legal orders.

(Contd.)
diplomatic protection; certain of the Member Stas&# have in force international agreements codetl with other
Member States before their accession to the EUsa/lcompatibility with the relevant EU law is questible. See more
on this in CARE Report, section 7 of Chapter 3.

24 Based on the factual information provided by theREAReport.

% The limited legal remedies available under curfeb law result from the hybrid legal nature of tBecisions on

consular protection (Decision 95/553/EC and Decisé#it409/CFSP), which, on the one hand, are intemati
agreements and not EU acts, even though concludkihshe institutional framework of the Council, il at the same
time, despite their public international law natutleey form an integral part of EU law due to thieigal basis — Art.
23(1) TFEU. Despite being part of the EU law, tbgdl nature of international agreements of thesasioms restricts
the available EU legal remedies to infringementscpdures. The possibility of actions of annulmerduight by
individuals and preliminary references addresseddiional courts is debatable. On the legal stafiscts and judicial
remedies against Decisions of the RepresentativabeofGovernments of the Member States concludelirwihe
Council, in general, see RH Lauwaars, ‘InstitutioBaducture’ (Chapter 1V) in PJG Kapteyn, AM McDonn{JM
Moterlmans, CWA Timmermans (ed3)he Law of the European Union and the European Contimgrfourth edition
(Alphen aan den Rijn: Kluwer Law International 200821; and B de Witte, ‘Chameleonic Member States:
Differentiation by Means of Partial and Parallefeimational Agreements’ in B de Witte, D Hanf an&¥/&s (eds),The
Many Faces of Differentiation in EU la@Antwerpen: Intersentia 2001) 261-62.

28 After the entry into force of the Lisbon Treatlye Council has the legislative power to adopt balified majority voting

directives for the purpose of facilitating the gretfon abroad of the Union citizens (Art. 23(2) THE
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2.1. The Legal Status of the Union Citizen’s Proten Abroad by the Consular and Diplomatic
Officials of the Member States - Right or Entitlemeto Legitimate Expectations?

The legal status of the Union citizen’s protectinrhird countries — whether right or entitlemenis—
not entirely cled’ for either academiéor practitioners, be they from the Member States, from
the Union’s Institutiong?

The difference between ‘right’ and ‘entitlement legitimate expectation’ as legal status of the
protection the Union citizen can enjoy in third oties is of utmost importance for what the Union
citizens can claim in practice. The doctrine ofjitenate expectations’ applies to areas perceived a
matters reserved to the executive power, wherdatee enjoys discretionary powers to define the
content of the policy. If the protection of the Onicitizen in the world is considered an entitletrten
legitimate expectations, then the Union citizeemsitled only to having its claim properly takerian
account by the administrative power while consittgtis individual cas&.He does not have a right
to receive in practice consular assistance. Orother hand, if the protection of the Union citizen
third countries is interpreted as a ‘right’, théwe tmargin of discretion left to the State is sigaifntly
limited, as the citizen has the right, and the estatcorrespondent obligation to provide consular
protection. In short, the difference between ‘righitd ‘legitimate expectations’ sits in the stagtin
premise of the citizen’s claim. While in the caddagitimate expectations, the premise is that the
citizen is not entitled to receive consular prdatattand, it is the citizen who bears the burden of
proving otherwise, in the case of a ‘right’, themise is that the citizen is entitled to receivasudar
protection, and the burden of proving otherwiserithe administrative authorities.

Let us now turn to the wording of Art. 20(2)(c) TBENn order to establish whether the EU law
provides or not for an individual right of the Unieitizen to protection abroad by the represented
Member States, or, only an entitlement to legitanakpectations to receive this kind of external
protection, as sustained by certain of the MembeteS*

27 The situation was more convoluted in the pre-tistera, due to a more vague language used in kearg Treaty

provisions.

2 There are certain academic opinions which poetladprmer Art. 20 TEC as an illustration of the Comnftreign and

Security Policy (CFSP), a requirement for joint actbetween the Member States rather than as avidodl right like
the Union citizen’s right to move and reside wittlie EU. See S Kadelbach, ‘Union Citizenshigan Monnet Working
Paper, 2003, 30 and Siofra O’LeariZU Citizenship — The Options for RefoAPR, 1996, 63.

For e.g., Ireland and UK Ministries of Foreignf#ifs. However, UK has argued different opiniomsmid-2005, during
hearings before the ECJ, the UK acting as a deféndancase brought before the Court by Spain, ardoat consular
and diplomatic protection is a right and not a poliCase C-145/0&pain v UK[2006] ECR 1-17917, para. 54). During
the same year, as a response to the Commission Bageanm, the UK argued that the same Treaty basetsam did not
provide for a’ right’ to the Union citizens.

29

30 gsee for the different opinions of the MEPs. Eeap Parliament — Committee on Civil Liberties, Jesénd Home

Affairs, Resolution of 11 December 2007 P6_TA(206B®D, available at
http://www.careproject.eu/database/schedaEU.phpgeHIUEPreport&lang=6 .

31 See de Smithjudicial Reviewfifth edition, 1995, at 574-5, citing Re Findlak9B5] AC 318, 388, per Lord Scarman.
For an application of the doctrine of legitimatgestations to the specific case of diplomatic prd@ of citizens, see R
(on the application of Abbasi and another) v Secyebf State for Foreign and Commonwealth Affairgl amother
[2002] EWCA Civ 1598; and R (on the application of Rdwi and others) v Secretary of State for Foreigd an
Commonwealth Affairs and another [2006] EWCA Civ 1236th cases are available in the CARE Database.

For instance, UK and Ireland. See the UK posititiee United Kingdom will not engage in publicisampaigns to
inform EU citizens of Art. 23 TFEU until its deftibn and meaning has been legally clarified. Tmglege of ‘consular
and diplomatic protection’ and ‘entitlement’ holdstonger guarantee than is actually availableUacEzens and could
create a potentially confusing state of affairs B citizens.” Sir Jim Murphy, Minister of Europ¢ the Foreign and
Commonwealth Office, European Standing Committeepl@natic and Consular Protection’, session 20072@8June
2008, at col. 5, available in the CARE Database. Plisition has not changed, according to the Reporthe UK

regulatory framework on consular protection to denid in the CARE Report.

32
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Under the EC Treaty framework, the unclear wordifighe provision on protection of the Union
citizens in third countries left room for interpggbn. For instance, the following could be seen as
arguments in favour of the entitlement argumerd:ubke of the expression ‘shall &etitledto’ in Art.

20 EC Treaty, instead of ‘shall hathe right td which was the expression used for all other ggbit
the Union citizens provided in Part two on citizeips the fact that Art. 17(2) EC Treaty even if
providing in mandatory terms that the Union citigéshall enjoy the rights conferred by this Treaty’
the Article did not include a list of these rightst. 46 of the EU Charter, which has the same wwagyd

as Art. 20 EC Treaty, even if clearly entitled higto consular and diplomatic protection’ thus
indicating that Art. 20 EC Treaty established dtifgpr the Union citizens, and not an entitlemevds

not legally binding, but had only an interpretatrode.

Pre-Lisbon, the EU law framework on consular anglashatic protection of the Union citizens was
drafted in ambiguous wording subject to opposingrpretation, where an obligation for the Member
States could be clearly identified rather in saft ldocumenf§ and international agreemetitthan in
the founding Treaties.

One of the innovations brought by the Lisbon Treahjch clarifies what are the exact rights of the
Union citizens under EU law is the re-structurinigfarmer Art. 17 of the EC Treaty in a non-
exhaustive list of rights clearly stated as beimg tights of the Union citizens. Instead of havihg
rights spread in different Articles, as it was lie tEC Treaty, Art. 20 TFEU starts by putting fordvar
the list of rights that the Union citizens enjoy:

‘Citizens of the Union shall enjothe rightsand be subject to the duties provided for in the
Treaties. Theyhall have]...] the rightto enjoy, in the territory of a third country inhigh the
Member State of which they are nationals is notasgnted, the protection of the diplomatic and
consular authorities of any Member State on theesaamditions as the nationals of that State.’
(emphases added)

To be noticed that Art. 20 TFEU does not use thedventitlement’ of the Union citizens, nor does it
make a distinction between the protection by thesatar and diplomatic authorities of the Member
States in third countries and the other Union eitig rights. Consequently the FEU Treaty clarifies
the previous debate on whether the Union citizes drahas not a right to protection while in third
countries. This conclusion is supported also by legally binding EU Charter on Fundamental
Rights and Freedoms. Art. 46 of the EU Charternistled ‘the right to consular and diplomatic
protection’ and is part of the Union primary |&what binds the Member States in their conduct
towards the Union citizens. Since there is no lddafarchy between the EU Charter and the EU
Treaties, and the wording of Art. 46 of the EU Qlais identical with the wording of Art. 23 (1)
TFEU, then, by way of consequence, the headlinérof 46 —right to consular and diplomatic
protection— indicates that Art. 20(2)(c) TFE enshrinesiratividual right to consular and diplomatic
protection recognised to the unrepresented Uniizreoi®®

33 Guidelines on Protection of EU citizens in themvof a crisis in a Third Country adopted by the COICWorking

Group on 26 June 2006 — 10109/2/06 REV 2.
See the preamble and Art. 2 of the EC Decision.

% See Art. 6 TEU.
36
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It is important to distinguish between the Unmitizen and unrepresented Union citizen as thedradd the right. The
Treaties and the EU Charter do not confer a riglebttsular and diplomatic protection to all Uniotizeins, but only to a
restricted category, namely, as expressly mentidnyetthe Treaties, to the ‘unrepresented Unioneiti. The notion of
‘unrepresented’ as a condition that a Union citibas to fulfil in order to enjoy the right to cotesuprotection is,
currently, exhaustively defined in Art. 1 of Deoisi95/553/EC: ‘Every citizen of the European Unisrentitled to the
consular protection of any Member State's diplotaticonsular representation if, in the place iniclvthe is located, his
own Member State or another State representing é permanent basis has no: - accessible permegpmesentation, or
- accessible Honorary Consul competent for suchemsatt
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2.2. Legal Content of the Right to Consular and Damatic Protection — Is it Something More
Than the Principle of Equal Treatment Based on Natiality?

It was mentioned in the introduction that accordtoga recent survey, the majority of the Union
citizens expect to receive the same kind of hegqy thill be given by their Member State of origin
from the consular and diplomatic representationsamy of the other Member States under Art.
20(2)(c) TFEUY For the moment it is rather a utopian desire tham reality. Such a common
framework for the exercise of consular protection the benefit of the Union citizens presupposes
either the existence of a Union law that estabfighés binding common framework which, with the
help of the EU Courts, will be applied and intetpceuniformly across the Union territory, or thiag t
27 national legal frameworks on the exercise ofsotar and diplomatic protection of nationals are
almost identical. Unfortunately, none of these ac®s applies.

At the moment of writing, the EU law framework gomimg the topic of consular and diplomatic
protection of the Union citizens does not estaldistommon set of rights and procedures for consular
and diplomatic protection of the unrepresented briibizens. The relevant EU law is made of first,
general provisions found in Union primary law (theunding Treatie$ and the EU Charter),
secondly, of two international agreements implemgntformer Art. 20 EC Treaty, which
substantially restrict the EU primary law scopedtidecisions of the Representatives of the Member
States meeting within the Courid)] without though harmonising the relevant natidegislation and
practice, and lastly, of an impressive amount df lsov: Council Conclusions and Guidelif&sand
numerous papers issued by the CommisSiohhere is no space here to engage in a detailed
discussion of these provisions and reasons of xtsteat EU legal framewofk suffices is to say at
this point that these measures do not establisthemeseparately nor combined, a uniform framework

Eurobarometer from March 2010.
%8 Art. 20(2)(c) and 23 TFEU and 35 TEU.

39 More details on the content and legal natureeffetts of Decision 95/553/EC and Decision 96/409/€€an be found
in the CARE Report.

The COCON committee has adopted in 15 years @ittence an impressive number of conclusions amtktines in
the field of consular protection, which however ntain a very broad language, sometimes simply iligito reiterate
the relevant Treaty provisions: see Guidelines @t by the Interim PSC on 6 October 2000, Cooperdi@gtween
Missions of Member States and Commission Delegation§hird Countries and to International Organisasio
12094/00; Consular Guidelines on the protection @dfdizens in third countries adopted by the COCOMN andorsed
by the PSC 15613/10, of 5.11 2010; Guidelines oneRtion of EU citizens in the event of a crisisairmhird Country
adopted by the COCON on 26 June 2006 — 10109/2/06 RH\tad State Concept in Consular Crises, Conclusions
adopted by COCON, 10715/07, 12.07.2006; ‘Common Rexctin Consular Assistance’ and ‘Crisis Coordination
adopted by the COCON, 10698/10, 9.06.2010; Guidelfoesfurther implementing a number of provisionsdan
Decision 95/553/EC adopted by COCON, 11113/08, 240082The initial work of the COCON was not disclosed
the public.

40

41 Green Paper - Diplomatic and consular protectinUnion citizens in third countries (COM/2006/71ha),

28/11/2006; Communication from the Commission toBEheopean Parliament, the Council, the European Boanand
Social Committee and the Committee of the RegiongecE¥e consular protection in third countries: tuatribution of
the European Union - Action Plan 2007-2009 - Comigation from the Commission, 05/12/2007; Accompagyin
document to the Communication from the Commissiornth® European Parliament, the Council and the Europea
Economic and Social Committee - Effective consydestection in third countries: the contribution thle European
Union - Action Plan 2007-2009 - Summary of the letpAssessment (SEC/2007/1601) - Commission staff mwgrk
document, 05/12/2007; Accompanying document to @wnmunication from the Commission to the European
Parliament, the Council and the European Economit @mcial Committee - Effective consular protectionthird
countries: the contribution of the European UnioAction Plan 2007-2009 - Impact Assessment (SEC/A®GWD) -
Commission staff working document, 05/12/2007; EesspCommission, EU citizenship Report 2010 - Distiranthe
obstacles to EU citizens’ rights — 27/10/2010; Refrom the Commission to the European ParliamertGbuncil and
the European Economic and Social Committee undecl&r25 TFEU On progress towards effective EU Citddp
2007-2010 — 27/10/2010.

42 These issues are addressed in a PhD thesis tyiradertaken at the EUI by the author.
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for the exercise of consular and diplomatic pratecbf the Union citizens in the world, but they al
preserve the existing different domestic standafgsotection of the Union citizens.

As to the scenario that the 27 Member States nighie a similar regulatory framework on consular
and diplomatic protection of nationals, it has b@emted out at the beginning of this section that
there are extensive discrepancies between the Megthtes’ national law and practice on protection
abroad of nationals. The divergence between theedtienframeworks is, in fact, a natural result of
the different national foreign policy interestsstbrical ties developed by each of the Member State
with different regions of the world, different artibhs and seize in population. Thus it would have
been almost impossible to develop a shared modebrdular protection of nationals. The resistance
of the Member States to the adoption of a commemabaised EU model of consular and diplomatic
protection of EU citizens results from their undansling of consular and diplomatic protection @& th
nationals as one of the ultimate attributes of wesmign State. The loss of the State’s discretypnar
power to contour the model of protection abroadatfonals is thus equated with loss of an important
part of the State’s sovereignty. In light of the ivteer States’ approach of consular and diplomatic
protection of nationals, the EU design of protettabroad of the EU citizens as a right uniformly
applied irrespective of the requested Member Staties the near future a utopian aim.

Having established what Art. 20(2)(c) TFEU doescwifer to the Union citizens, we now turn to the
question of what the provision does confer to tingob citizens in distress abroad?

The wording of the Union citizen’s right to congubnd diplomatic protection abroad has remained
almost the same from its very first constructioras 8c of the Maastricht Treaty until present:

‘Every citizen of the Union shall, in the territoof a third country in which the Member State of
which he is a national is not represented, beledtib protection by the diplomatic or consular
authorities of any Member State, on the same ciomditas the nationals of that Statd.’

From the use of the ‘on the same conditions’ exgioes we can legitimately conclude that the Article
provides for the application of the principle ofradiscrimination based on nationality in the specif
field of consular and diplomatic protection of Unioitizens in the world. Certain acaderfifargued
that the right to consular and diplomatic protett#s framed by the founding Treaty is not innowativ
as to its content, since it is a mere reiteratibrthe explicit general EU law principle of non-
discrimination based on nationality laid down int.At8 TFEU (former Art. 12 EC Treaty) to the
specific situation of protection of the Union céis abroad. Interestingly, it has to be noticed dha
the moment of introducing the European citizensttip,scope of other citizenship rights of the Union
citizens were also interpreted as mainly an apiptinaof the principle of non-discrimination based o
nationality, however, they were still seen as aomsiep in the European integration pro¢éss.

In the meantime, the scope of the Union citizeights, especially of the freedom to reside and move
has been developed by the Court so as to inclugte mbhibition of serious inconvenience without
actual discrimination based on nationaftty.

4 The Article made express the obligation for thé duntries to start, within a short deadltmefore 31 December 1993.

There is only one difference between the wordinfgard 20(2)(c) and 23(1) TFEU: if Art 20(2)(c) TREprovides that
consularand diplomatic authorities of the Member States wilhter protection, Art. 23(1) TFEU provides thatioaal
consularor diplomatic authorities will confer protection.Tipaper argues that the use of ‘or’ is rather inéghih clarify
the situation when a Member State has both diplienaaid consular representations in a third couninthis case, the
Union citizen should seek protection only from afethese authorities representing the Member Statd, not take
advantage of help from both of representations. &@w in light of the perfect match of the restted wording of Art.
20(2)(c) TFEU with Art. 23(1) TFEU, the change ahd’ with ‘or’ is regrettable and should have besoided by the
Treaty drafters.

4 M Condinanzi and A LandGittadinanza dell’'Unione e libera circolazione depersone(Milan: Guiffre editore 2009)

49,

4 A Duff, Saving the European Union — The Logic of the Lisbaaty(London: Shoehorn 2009).

46 Case C-391/0Runevi-Vardyn and WardynJudgment of 12 May 2011, nyr.
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A similar evolution can be identified, though tolesser degree, also in regard to another Union
citizenship right which, in a way, shares more Knties than the freedom to reside and move, with
the right to consular and diplomatic protectiomgcsi it is framed in evident equal treatment languag
and applies also in the sensitive area of hightipslof the Member States: the right to vote fa th
European Parliament elections enshrined in Art. TEEU?" Despite the explicit equal treatment
wording and the high sensitiveness of the ‘politidgghts’ field, the Court of Justice in th&ruba
casé® held that Union citizens have a right to vote foe European Parliament’s elections as ‘a
normal incident of Union citizenshif?.

We can thus notice a trend in the jurisprudenab@ECJ whereby, the rights of the Union citizess a
recognised by Art. 20 TFEU, have a scope going héyihe application of the principle of non-
discrimination based on nationalfy.The question is: can we identify an extension loé t
aforementioned jurisprudential thread experiengethb freedom to reside, move and the right to vote
for the European Parliament also in regard to thém citizen’s right to consular and diplomatic
protection? In other words, has the Union citizenght to consular and diplomatic protection
developed into something more than the principlenafi-discrimination, so that the Union citizen
enjoys wider protection abroad than equal treatreeldly based on the fundamental status of Union
citizenship?

For the moment such a judicially developed evotuttannot be traced in regard to the right to
consular and diplomatic protection, simply becatiiee EU Courts have never dealt with the Union
citizens’ right to protection abrodThe majority of the national case law that havached the EU

Courts do not concern the right to consular pragectbut other consular affairs matters, such as:
issuing of visas? financial obligations arisen for the Member States a result of signing a

memorandum of understanding between the Commisanehthe Member States on setting up a
common diplomatic mission in Abuja (Nigeri&)hierarchy between the methods of sending judicial

Whereby citizens of the Member States resideiotlier Member States have the right to vote in peao Parliament’s
electionsunder the same conditioas nationals.

48 Case C-300/0£man and Sevinger v. College vanburgemeester en wdghovan Den HaagAruba) [2006] ECR I-
8055.

4% J Shaw, ‘The Treaty of Lisbon and Citizenshifhe Federal Trust European Policy Briéfine 2008.

%0 Case C-135/0Rottmannjudgment of 2 March 2010, nyp.

1 The landmark cases of the Court of Justice irfiehé of the EU citizenship have so far createtieiteconomic or social

rights for the Union citizens within the borderstioé internal market. For economic rights see toaguncements of the
Court of Justice in: Case C-138/@llins v. Secretary of State for Work and Pensi@@94] ECR 1-2703; Case C-
258/04 loannidis [2005] ECR 1-8275; Joined Cases C-482/01 and C-49@ffdnopoulos and Oliverj2004] ECR I-
5257; Case C-362/88B-INNO[1990] ECR I-667. For social rights, see the proramments of the Court of Justice in
Case C-148/0%arcia Avello v Belgiuni2003] ECR 1-11613; Case C-85/8artinez Sald1998] ECR [-2691; Case C-
184/99Grzelczy2001] ECR 1-6193; Case [ECJ] C-413/B&umbas{2002] ECR [|-7091; Case C-200/@hen[2004]
ECR 1-9925; Case C-158/(Horster [2008] ECR 1-8507; Case 186/&owan[1989] ECR 195; Case C-57/98eints
[1997] ECR 1-6689.

2 Case T-372/0Mternationaler Hilfsfonds v Commissi¢2003] ECR 11-438; Case C-327/FZanayotovg2004] ECR 1-
11055; Case C-139/G8qgiku [2009] ECR 1--2887; C-219/08ommission v Belgiuf2009] ECR 1-9213; Case C-228/06
Soysal[2009] ECR 1-1031; Case C-244/@mmission of the European Communities v FederalilRepof Germany
[2006] ECR 1-885; Case C-459/99ouvement contre le racisme, l'antisémitisme exdaophobie ASBL (MRAX) v
Belgium[2002] ECR [-6591; Case C-257/8arkoci and Marcel Malik2001] ECR I- 6557.

%3 Case C-203/07 Breece v Commissid2008] ECR 1-0000.
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documents by post or by consular or diplomatic ggender Union law; and the duty of diplomatic
protection of the Union in regard to vessels (ndividuals) of the Member States.

The fact that for the moment the legal contenthef Wnion citizen’s right to consular and diplomatic
protection is the principle of non-discriminatioaded on nationality does not mean first, that Art.
20(2)(c) TFEU in its initial form as Art. 8c of tidaastricht Treaty was not innovative, second, ithat
will remain at the level of the principle of norsdrimination based on nationality, and thirdly,tttee
Member States can deny the right to consular ptiote¢o un-represented Union citizens simply
because they do not confer a right to consulareptiain to their own citizens either. It what follsw
will explain each of the foregoing conclusions.

If the founding Treaties had not provided for tlight to consular and diplomatic protection as it
stands now, the mere existence of the generaliplenaf non-discrimination based on nationalitydlai
down at the start of the citizenship part of theafy® would not have been of too much help for the
Union citizens located outside of the Union bord@&ise general principle of equal treatment applies,
as Art. 18 TFEU (former Art. 12 EC Treaty) sawsthin the scope of EU lawn the absence of the
primary law provision creating the right to proteot abroad of the Union citizens, of legislative
competence for the Council in this specific fiéléind of a Community objective that could have been
developed by making use of the flexibility clatfs¢éhen no EU law could have been developed, which
would have then justified the application of thexgel principle of equal treatmetitThe innovative
element brought by inserting Art. 8c in the EC Tyesits in creating the scope of EU law, or better
said in creating the general legal basis which déig of the evolution of factual circumstances and
the law it can be further developed by the Uniaidiative and judiciary’

The right to consular and diplomatic protectiontb& Union citizens has so far remained quite
underdeveloped in comparison with the other "ait&tgp rights" and has not been the subject of the
EU Courts jurisprudence. However, the legal contfnthe Union citizen’s right to consular and

diplomatic protection does not necessarily haveetnain at the current status of the equal treatment

% See Case C-473/lumex v Young Sports N®006] ECR I-1579 — the Union law that was interpdein this case was
Council Regulation (EC) No 1348/2000 of 29 May 200Glmnservice in the Member States of judicial axttagudicial
documents in civil or commercial matters (OJ 20006D, p. 37).

% This duty arose however only as a result of goress contractual obligation on the part of theddniCase T-572/93

Odigitria AAE v Council of the European Union and Quission of the European Communitj@895] ECR 11-2025.

To be noticed that the provision of the generagiple of non-discrimination based on nationalitythe beginning of the
Citizenship chapter has been introduced only sihed_isbon amendment.In the EC Treaty, it was located different
part (Part One on Principles) separated from Rarton Citizenship.

56

7 Pre-Lisbon the Council of the EU was not conferimral legislative competence. It is the Lisbbreaty which

provided for the first time express internal legisle competence for the Council in the field of thaon citizen’s right
to consular and diplomatic protection (Art. 23(BEU).

8 Former Art. 308 EC Treaty required the expreswipion of a Community objective (to be distinguistfesim Union

objective) as one of the positive conditions thed ko be fulfilled so as to justify the use of ftexibility clause as legal
basis for Community legislative measures. See moith® conditions for the use of Art. 308 EC Treatyemal basis for
Community acts in K St Clair Bradley, ‘Powers and Rhaes in the EU Constitution: Legal Bases and thetCia P
Craig and G de Burca (ed§jhe Evolution of EU LawOxford: Oxford University Press 2011) 100. SemalCase T-
306/01Yusuf[2005] ECR 11-3533, para. 164; Case T-315Mdssin Abdullah Kadi v Council and Commissjaf05]
ECR 11-03649; Case C-436/arliament v Council (European cooperative sogi¢8006] ECR 1-3733; and Case C-
217/04UK v Council and European Parliament (European Netwankl Information Security Agencj2006] ECR I-
03771.

The ECJ has constantly held that the principlearf-discrimination based on nationality applielyavithin the scope of
EU law, see Case C-85/8fartinez Sald1998] ECR 1-2691; Case C-184/@9zelczy2001] ECR |-6193.

As happened with the other Treaty based righte@fJnion citizen.

59
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principle. The Council, depending of the contenttaf future directives it may adoptand the EU
Courts, which may apply their purposive interplietsf to Arts. 20(2)(c) and 23(1) TFEU and to the
future Council Directives, may lead the way to &pletion of the Union citizen’s right to protection
abroad similar to the one recently experiencecdbyother Union citizen’s rights.

The current understanding of the right to consalad diplomatic protection as an equal treatment
principle does not though justify a rejection ohsuolar protection by a Member State simply on the
basis that it does not confer such assistance twiionals under its national I&WBeing fundamental
right of the Union citizen§! a rejection of this right by the Member Stategustified only if
respecting the pre-requisites provided by Art. 52he EU Chartef® A different understanding will
empty the fundamental right of the Union citizenanfy meaningful effect. The principle of equal
treatment does not legitimise the conduct of thenldler States that question whether to respond or not
to the requests of the Union citizens to receiaqation in third countries.

Let us now look at how the principle of non-disdnation based on nationality might work in the
specific situation of evacuating the Union citizéran crises situations, which recently have ggeatl
challenged both the Union and the Member Sttést. 23(1) TFEU does not require a different
conduct from the Member States in cases of crisem tin day-to-day situations. In both
circumstances, only the Union citizens that do have an accessible consular or diplomatic
representation of their Member State are entitteceteive protection from another Member State. In
crises, however, the Member States have not follosueh a strict approach, but they aimed to ensure
the evacuation of all Union citizens, being guidgdthe motto of ‘no citizen will be left behind’,
irrespective of whether they were or not represkimiehe third country hit by crisé5Despite their
good intention, the Member States operated ondbis lof arad-hoctype of cooperation, and not on a
pre-established contingency pf&nThis practice has to be reconsider in light of te general
principles and Treaty rights, so as to ensure ¢spact of the fundamental right to protection athroa

1 Based on Art. 23(2) TFEU. To be noticed that thiche does not require the Council to adopt impleting legislation,
but it only gives it a possibility.

2 The purpose of the Treaty Articles, especiallgsth on Union citizen’s rights and fundamental foees has plaid a

significant role in the European Court of Justidaterpretation of these Articles, whether in casgsessing direct effect,
or breach of these rights and freedoms. See mdBeda Witte, ‘Chapter 12 — Direct Effect, Primacydahe Nature of
the Legal Order’ in Craig and de Burca (ed3)e Evolution of EU LayOxford: Oxford University Press 2011).

As certain Member States have argued, see thtomosf the Member States having an approach efdabnsular and
diplomatic protection of nationals as a matter loé texecutive’s policy in the CARE Final Report, auaiaat
http://www.careproject.eu/images/stories/ConsulaiiptbmaticProtection.pdf .

64 Enshrined in Art. 46 EU Charter.
65

63

According to Art. 52(1) of the EU Charter, limitats and restrictions of the Charter’s fundameritgits are possible as
long as the following conditions are fulfilled: tHemitation must be provided by law; respect thesesxe of the
fundamental rights; respects the principle of prapoality; it is necessary for the purpose of geely meeting
objectives of general interest as recognised bytiien or there is a need to protect rights anddoens of others.

®  Seejnter alia, the recent democratic revolutions in Egypt, Libigainami that affected Japan.

7 According to the information gather by the auttioring interviews with Commission and Member Staggsesentatives

in the period of March — July 2011.

One author argues that the Member States willesthe principle of non-discrimination based atignality only if an
equal number of places is given to each of the Marfittates in the transport means made availabémbther Member
State (A lanniello-Saliceti, ‘The Protection of Etitizens Abroad: Accountability, Rule of Law, Role ®@bnsular and
Diplomatic Services’ (2011) 1Furopean Public Lav@1, 97). This paper argues that Art. 23 TFEU wowdtrequire the
aforementioned method of division of places, as Aticle entitles only the unrepresented EU citgeio equal
treatment. According to Art. 1 of the EC Decisionrepresented Union citizens are those that do & An accessible
consular or diplomatic mission of their Member e tthird country where they are located. Thus,ractice, a strict
application of the Treaty Article would require &idion of places by the number of the unrepregbiMember States
plus one (the Member State providing the transpoeains). However, in practice, the Member Statesnatethat
formalistic, as proved by the recent evacuatiorcg@dore of the Union citizens from Egypt and Libya.

68

118



The Protection of EU Citizens in the World: A legakessment of the EU Citizen’s Right to Protectiomoad

of the Union citizens and of their right to famiife when considering the evacuation of the third
country nationals family members of the Union @tizin the specific situation of evacuation
procedures.

2.3. Does Diplomatic Protection Fall Under the Sedpf the Union Citizen’s Right to Protection
Abroad?

In the previous section it was shown that the aundé the Union citizen’s right enshrined in ArQ 2
(2)(c) TFEU is the principle of non-discriminatiddased on nationality. In this section it will be
shown that the issue whether the Article confedependent rights beyond the equal treatment right i
not the only unclear aspect of the legal conterthisfright. The most fervent critique brought lmtlp
academic® and Member Statésto the scope of this right concerns the lack afigt as to what type

of protection of individuals in third countries tise Treaty referring to - consular/and diplomatic
protection-, and what is the exact scope of eadhasfe mechanisms. As pointed out by Vigni in her
contribution to this edited pap€rArt. 20(2)(c) TFEU does not use the settled puibliernational law
concepts of ‘consular protection’ and ‘diplomatimgection’, but a new concept which is not an
established legal concept under the public intenat law norms — ‘protection by the consular and
diplomatic authorities of the Member States’ andhsamuently should not be understood as
encompassing both of the consular and diplomatiteption. Once again it seems that the EU legal
order establishes its own autonomous legal congbath even though similar to ones existing under
public international law, it is not clear whethé&ey share or not the same mearim@he present
section will tackle the question whether underHEueopean model of protection of the Union citizens
abroad, the latter are entitled to receive bothsatam and diplomatic protection or only one of them
and whether these types of protection should besnghobd as having the same meaning as those
existent under public international law.

A brief retrospective of the Maastricht inter-gawaerental debate on the citizenship provisions might
help to understand the wish of the Member Stateghé\time of drafting the Maastricht Treaty, Spain
made a proposal for an Article on the protectiothef unrepresented Union citizens while outside of
the Union. The article was drafted in clear termpressly providing for ‘consular and diplomatic
assistance and protectiéhbf the citizens of the European Union from anythe Member Stateé.
However, not all of the Member States agreed wthiiBs proposal to refer precisely to consular and
diplomatic protection of the unrepresented Unidizens. The compromise they managed to reach

9 T Stein, Interim Report on ‘Diplomatic Protectibimder the European Union Treaty in: ILA CommitteeRiplomatic

Protection of Persons and Property, Second Repew, Delhi, 2002, 32-39; A Vermeer-Kiinzli, ‘ExercigiDiplomatic
Protection The Fine Line Between Litigation, Demastand Consular Assistance’ (2006) &6RV321-350; Vigni,
‘Diplomatic and consular protection: Misleading Candtion or Creative Solution?’; C Closa, ‘Citizenshiptlee Union
and Nationality of the Member States’ (1995)@2mmon Market Law Revie487-519;

See the national Reports on France, Ireland, PplatK in the CARE Report, available at
www.careproject.eu/database/browse_eu.php .
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L See the contribution by Patrizia Vigni to thisted Working Paper.

2 For instance, see the EU specific legal definitid ‘goods’, ‘worker’, ‘primacy’, ‘subsidiarity’:proportionality’, ‘alien’,

‘national security’, ‘genuine link’ — in EU citizship case law the meaning of ‘genuine link’ is eliéint in comparison to
the public international law concept of ‘genuingkli The following examples show that the EU Colrése not limited
their interpretation to mere transposition of tiéeinational law concepts, but adapted them toBbelegal order
specificity.

3 1t can be noticed that the Spanish proposalmedeto both ‘protection’ and ‘assistance’ since en8panish national law

the two concepts are legally different. The Spanégal literature distinguishes between protectiwhjch involves
formal complaints before public authorities, whélssistance refers rather to provision of food,hest and medicines.
See E Vilarino PintoCurso de Derecho Diplomatico y Consular. Parte gahgrtextos codificadore§ecnos: Madrid
1987) 102-103; A Mareschas relaciones consularéPiernas:Madrid 1974) 215-219.

" See Documentation de la RIE, col 18 1991, 333688B405-4009.
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was a broader concept which permits both interpogis — with/without diplomatic protection. This
kind of ‘enigmatic’ legislative drafting is folloveeby the Member States when they do not agree on
the exact scope of a Treaty provision. The resuthat they leave it framed in broad terms thatlman
subject to different interpretation, which depeigdim the evolution of the Member States’ view @& th
topic can be interpreted in different ways leadtogdifferent legal consequenc@sThe Member
States maintained this attitude also latter onrduthe elaboration of the EC Decision on the
implementation of the Union citizen’s right to peotion abroad. Several delegations of the Member
States opposed to Arts. 11-18 of the original dodifthe ad-hocgroup which expressly referred to
diplomatic protectiorf® Since the Decision is an international agreemehictwcould have been
adopted only by unanimous consent, those Artictes @nsequently diplomatic protection did not
made their way into the final Decision. The MemBeates decided instead to focus on the matter that
was causing them, at that time, more problems sudanprotectiori’

In the previous paragraphs we attempted to findaduzit the Member States intended to confer to the
Union citizen and it resulted that their conductidg the several Treaty amendments and during the
elaboration of the EC Decision is firmly suggestindecision and divided opinions. However, so far
we looked only at the English official version bEtTreaties, if one was Polish, Finish or Czechy th
would read differently Art. 20(2)(c) and 23(1) TFEBuhce the official version of these Articles ireth
aforementioned languages use the clear concepbrafutar and diplomatic protection. In case of
different language versions of a text of EU lawe #CJ decided that uniform interpretation must be
given to the text and hence, ‘in the case of diercg between the language versions, the provision i
question must be interpreted by reference to thipgse and general scheme of the rules of which it
forms part.”® In our case, the purpose of Art. 20(2)(c) TFEU tm®e seen in light of the newly
introduced Union objective of ‘protection of the idn citizens in the world’. The objective seems to
refer to a general protection of the Union citizenshird countries, without distinction or limitahs.

In the same way neither Art. 20(2)(c) or Art. 23THEU make a distinction or exclude diplomatic
protection from their scope, even if the Membert&tdad multiple occasions during several Treaty
amendments to introduce such a limitation. Thieriptetation whereby diplomatic protection is
included in the right of the Union citizen to pratien abroad seems to be supported also by Art. 46
EU Charter, which is now part of the EU primary la¥% previously mentioned, the wording of Art.
46 EU Charter is identical with Arts. 20(2)(c) a28(1) TFEU, while Art. 46 EU Charter is
conclusively entitled ‘right to consular and diplatic protection’. It can be argued that the EU @our
may have a similar interpretation of the scope of. 20(2)(c) TFEU since in cases concerning

s A similar example of divided opinions between Member States leading to broad definition of alemncept is the

well known broad, encompassing all, definition loé tCFSP, R Gosalbo Bono, 'Some Reflections on the CEg& L
Order' (2006) 3€Common Market Law Revie3b8—9.

T Stein, Interim Report on ‘Diplomatic Protectiomder the European Union Treatin: ILA Committee on Diplomatic
Protection of Persons and Property, Second Repexwt Dklhi 2002), 36-7.

The Commission seems to have the same intergnetadiplomatic protection is nqier seexcluded from the legal
content of the Union citizen’s right, but for theement, attention is given to the most problemasigeat of the right —
consular protection for Union citizens found in tdiss in third countries. See Accompanying docuntenthe

Commission Action Plan 2007-2009 - Impact Assesspttt. SEC (2007) 1600 of 5 December 2007 and thep€an

Commission’s EU citizenship Report 201@ismantling the obstacles to EU citizens’ rightec. COM (2010) 603 of
27 October 2010.

8 Case C-341/0PlatoPlastik Robert Frank2004] ECR 1-4883, para. 64; Case C 340M0&nd others(Fourth Chamber)
judgement of 29 April 2010, nyr, para. 44. In thtdr case there was discrepancy between difftaagtiage version of
both the EU law at issue (Council Regulation no 88023 and the United Nations Security Council Resotuti390
implemented by the foregoing Council Regulation. 8in@could not take a decision solely on literarierpretation, the
European Court of Justice interpreted the provisiothe basis of the aim of the Regulation and Resolut
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citizenship rights, or fundamental human rightg @ourt has had in mind the effectiveness of these
rights, sometimes even to the detriment of the MemSiates’ interests.

In Ayadf® andHassafi’, the General Court of the EU has recognised an atiig on the part of the
Member States to exercise diplomatic protectionfdoeign citizens resident in the Union territoly.
the Court was willing to go as far as recognisingphligation for the Member States in regard todthi
country nationals, it can be argued that, furtheamiowill do so for the Union citizens.

Despite the appealing impulse of making an analmgyeen these cases where diplomatic protection
of individuals was indirectly touched and the legaihtent of the Union citizen’s right to protection

the world, we have to take distance and see tleataitegoing judgments were decided in a specific
context which weighed heavily in the Courts’ demisiThese specific and limited circumstances do
not suffice to make a general statement that thetGuaill hold diplomatic protection as part of the
Union citizen right to protection abroad, neverdiss| they can suggest that the Court will be poised
between two difficult options where its decisionlivide finally influenced by the need to ensure
effective protection abroad of the unrepresenteiiJaitizen.

So far we have looked at the EU law framework mal fout whether the right to protection abroad of
the Union citizens can be interpreted as encompaisdso diplomatic protection. It has been pointed
out that the EU law favours such an interpretatidowever, public international law acadenffcs
have argued that the EU model of protection abroathot be interpreted as encompassing also
diplomatic protection as such an interpretationrkwful under the public international law norros f
the following main reasons: firstly, since the oatlity condition required under public interna@bn
law is not fulfilled, and secondly, because thevfanes consent of third countries to the EU mode ha
not been obtainé&d

This paper argues that even if the general nornemupdblic international law is still that only the
State of nationality can exercise diplomatic protecfor its own nationals as long as the natidgali
link is genuine, there are recent developments afgter public international law which indicate a
shift from this traditional approach. Draft Art.d8 the ILC Draft Articles on Diplomatic Protection,
whereby refugees and stateless persons lawfullgenets in a country can receive also diplomatic
protection, signals that the traditional understagef the nationality as s sanguinisor ius soliis

no longer the sole type of genuine link which cagitimize the exercise of diplomatic protection for
an individual. Therefore, it seems that the ILC grgis that there is a genuine link between an
individual and the State not only on the basis atiamality but also on other criteria as long as th
relation between the individual and the Stateiisssilid. The issue of whether currently theresigh

a solid link between the Union citizens and allestiMember States so as to justify the European

9 See for example, C-200/02hen [2004] ECR 1-9925; Case C-135/08ottmann[2010] ECR 1-0000; Case C-34/09
Zambrang judgment of 8 March 2011; and the already faminised Cases C-402/05 P and C-415/0%aRi [2008]
ECR 1-6351.

8  Case T-253/02yadi v Council and Commissi¢2006] ECR 11-2139, para. 149
81 Case T-49/04assan v Council and Commissif2006] ECR I11-52, para. 119.

8 3 Dugard,Seventh Report on diplomatic protectidgnited Nations General Assembly, A/CN.4/567, Uditéations,
New York, 7 March 2006, 10; Draft Articles on Diphatic Protection with commentaries, text adoptedhigylLC at its
fifty-eighth session, in 2006 (A/61/10),footnote, 1 41; A Vermeer-Kiinzli, ‘Exercising Diplomatiadection, the fine
line between litigation, demarches and consulastasge’ (2006) 6@adRV321, 339-340.

8 According to Art. 8 of the Vienna Convention onr@alar Relations (VCCR) and Art. 6 of the Vienna Cottigenon
Diplomatic Protection (VCDR), the receiving third ¢ty has a discretionary power to oppose to thaoese of
consular and diplomatic protection by another Stadé@ the State of nationality, as long as it hatsfermally consented
to this type of protection of individuals.
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model of protection abroad of the Union citizensa isomplex one and due to limited place, it cannot
be touched her¥.

The main argument of this paper in favor of thdtiegcy of the European model of consular and
diplomatic protection of the Union citizens is roi@sed on the ‘solid link’ argument, but on the fact
that the ILC Draft Articles on diplomatic proteaticestablish minimum standards under public
international law which permits the States to gydmel these rules as long as they respect the
condition of obtaining the express unanimous caonskall the States involved in the new model (i.e.
the State of nationality, the States exercising phetection and the receiving third count?).
Consequently, from a public international law perdfve, the problem of the EU model consists not
in the fact that public international law generadikcludes diplomatic protection of the kind enviség

by the EU law, as exceptions are possible, bukeratthether there is, on the one hand, an express
unanimous consent of the Member States for the Bdeinto include diplomatic protection, and on
the other hand, whether there is the consent othind countries for the exercise of consular and
diplomatic protection by non-nationality Membert8ta

In regard to the unanimous consent between the Mei8tates, it was pointed out above that the
Member States have divided opinions on the issukeofegal content of the right, and for the moment
it cannot be said that they have a unanimous viewwbether to include or not the diplomatic
protection in the Union citizen’s right to protewtiabroad® As to the consent of the third countries in
regard to the exercise of diplomatic protectioraliyon-nationality Member States, according to Art.
of the VCDR, there is no need of express conseanthio exercise of diplomatic protection, it can be
also implied from the third countries absence gfagition. However, in case of absence of a signed
agreement, the third countries can, at any momahtrathout any explanation, object to this exercise
of diplomatic protection. In spite of the expresgdaty obligation of the Member States to start the
international negotiations with third countriesasto ensure the consent of the latter, the mgjofit
the EU countries have never started such formalotigpns, with only two exceptiors,
consequently nor have they concluded such intenmatiagreements, or revised the existent ones.

In sum, from a public international law perspectiitecan be argued that the Union citizens do not
enjoy the right to diplomatic protection in thirduntries from the other Member States in light of
absence of an express and clear consent of alpdhées involved in the EU model. One might
question why is the public international law pergpe relevant since the EU has for a long time
developed a practice of establishing autonomousl lepncepts that even though they were

8  To be noticed though that the Lisbon Treaty hamight a proliferation of references to ‘peoplesEnfope’, ‘Union

peoples’ which signals a strong desire to contithee creation of a sense of belonging between ttizeos of the
Member States and the Union, and not necessarilyele@ the citizens of the Member States and therd#ember
States: preamble 13, TEU - Arts. 1(2), 3(1), 38§)), 3(2), 10(4), 13(1), 14(2), 35(3); TFEU — Aif5(3), 20(1), 21(1),
22,23, 24, 170(1), 227(1), 228(1).

8  CasdUS v Italy (ELSI Elletronica]1989] ICJ Reports 1989, para. 50 of the judgmendiigory Opinion - Reparation for
Injuries Suffered in the Service of the UN, ICJ RépdR49:‘In the second place, even in inter-Stelations, there are
important exceptions to the rule, for there areesas which protection may be exercised by a Siatbehalf of persons
not having its nationality.’

8  This requirement of unanimous consent under pibternational law might not though impede thedp@an Court of

Justice to rule in the future in favour of diplomgirotection.

87 There are two exceptions: Italy signed severaitdrial agreements after the entry into force ef Maastricht Treaty
which include provisions protecting Union citizewsrking and/or living in third countries - namelyet Conventions
with Ukraine in 2003 (Art. 62), Republic of Moldowa 2000 (Art. 61), Georgia in 2002 (Art. 60), Gr@&ople's Libyan
Arab Jamahiriya Socialist in 1998 (Art. 2) and Rasskederation in 2001 (Art. 37); the second exoepis Portugal,
namely the Consular Convention between Portugal e@dRtissian Federation (concluded in 2001). Thesseamwnts
can be found online in the CARE database.
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challengeable under public international law, did stop their application under the EU I8The
present topic, diplomatic protection of unrepresdrtinion citizens in third countries, is a mechiamis
that does not operate within the EU territory, laes previous EU autonomous concepts, but entirely
outside of the Union’s borders. Consequently, taet petween the EU countries iges inter alios
acta for the third countries, which enjoy sovereign posverhether to prohibit or not a procedure
carried out entirely within their sovereign ternto In future, if diplomatic protection will be
recognized under the EU law framework for the bieméfthe Union citizens, the consent of the third
countries has to be ensured so as to prevent thepgxt of discretionary rejection from the third
countries, against whom the EU law is not binding.

2.4. Questioning the Direct Effect of the Union @en’s Right

In light of the different positions currently takéy the Member States on whether the Union citizen
has or not a right to protection abroad and omihterial scope of this right, then, situations vehitie
Union citizens will be refused assistance will miistly arise in the future. The question that this
section plans to assess is whether the Union gitcan invoke his Treaty based right before the
national courts in order to find redress againshgefusals.

It is settled case law of the EU courts, that Unights may be invoked directly before the national
courts if they satisfy the conditions of clear,gse and unconditional wordirfg As Bruno de Witte
notes, the Court has, over time, changed its &fdat Gend en Loosnderstanding of these conditions
so that currently, the direct effect test boils doi@ one single condition: ‘is the norm sufficigntl
operational in itself to be applied by a coutt?’

The main arguments raised by the acadethmgainst the direct effect of the right to considad
diplomatic protection are first, that the rightnist clear in what it confers to the Union citizg§sse
the above mentioned debate on whether diplomatitegtion is or not included}, second that the
right needs further implementing measures to beteddoy the Member States in order to be effective
according to the requirement laid down in Art. 23{EEU? and third, that the exercise of the right
by the Member States depends upon the consen¢ oétieiving third country which, for the moment,
none of the Member States has expressly acqtfinat will continue by addressing in turn each of
these three critiques.

8  See the practice of disconnection clauses. Faxgensive discussion on the regime of disconneatauses in EU law

see M Cremona, ‘Disconnection Clauses in EC Law aadtiee’ in C Hillion and P Koutrakos (ed$jixed Agreements
Revisited - The EU and its Member States in thdd\(@xford: Hart Publishing 2010).

8 (C-26/62Van Gend en Loofl963] ECR 1. TC HartleyThe Foundations of European Union Laseventh edition
(Oxford: Oxford University Press 2010) 110.

% The justiciability test as the author calls ikeSle Witte, ‘Direct Effect, Primacy, and the Natof the Legal Order’ 331.

%1 C Closa, ‘Citizenship of the Union and Nationalifytioe Member States’ (1995) Z2ommon Makret Law Reviebd?2
and S Kadelbach, ‘European Integration: The Newn@er Scholarship’Jean Monnet Working Paper 9/03-P
Puissochet, ‘La pratique francaise de la protectigriomatique’ in J-F Flauss (ed),a Protection diplomatique-
Mutations contemporaines et pratiques nationdglsixelles: Bruylant 2003) 119-120.

2 |n addition to this argument, certain Member &tatrgue that the Treaty based Article needs fudhsfication whether
it confers consular assistance and/or protectioim agrtain national legal orders the two legalcapts are distinct, as
for instance in: Germany, Ireland, Romania, Spaif, Bee more on this topic in CARE Report, Chaptergh&ection.
4.1.1.

% Art. 23(1) TFEU second indent provides: ‘Membeat&s shall adopt the necessary provisions [...Jireduo secure this
protection.’

% Art. 23(1) TFEU second indent provides: ‘Membeéat&s shall [...] start the international negotiasioequired to secure
this protection.’, recognising the public interoatal law requirements: Art. 8 of the VCCR and Art.féhe VCDR.
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Concerning the questioned clarity of the EU citigeright to protection abroad, it was previously
shown that, for the moment, the right is at a stabfi a specific application of prohibition of
discrimination based on nationality in the field obnsular and diplomatic protection of the
unrepresented Union citizens. To be noticed thaReyners® the European Court of Justice
recognised direct effect to former Art. 52 EEC Tyean freedom of establishment based on the
interpretation of this Article as a prohibition dfscrimination®™ Nowadays it can be argued with
certainty that the principle of non-discriminatibased on nationality enjoys direct efféct.

As to the contention that the right is not uncaodil since it requires the Member States to adopt
implementing measures, it has to be noticed tleat.itbon Treaty brought a change in the wording of
Art. 23(1) TFEU. Former Art. 20 EC Treaty stipuldtthat ‘the Member Stateshall establish the
necessary rules among themseljieq required to secure this protection.” while @mt Art. 23(1)
TFEU reads as follows: ‘The Member Stastsll adopt the necessary provisions] required to
secure this protection.” (emphases added) Art. PBU continues in paragraph two with an express
conferral of legislative competence for the Counehiich can act in the field of consular and
diplomatic protection of the Union citizens by wafyadopting directives. There are two important
changes in the wording of the right: first is te@lacement of ‘establish rules’ with ‘adopt prowiss’

and second, the word which indicated the purelgrigbvernmental character of the field ‘among
themselves’ was eliminated. As noted by anotheradt the change of wording may indicate that the
referred measures are those that the Member Statesto adopt so as to implement the Council
directives, the expression ‘adopt provisions’ isnowonly used in the field of implementation of
directives by the Member Stat¥sOn the contrary, the previous expression ‘estabiiges’ rather
conveys the idea of new norms to be adopted foiptirpose of detailing the content of the Union
citizen’s right. Whether this is or not the intemtiof the Member States, the European Court ofcaust
constantly rules that the need for further impletimgnmeasures to be adopted by the Member States
is not per secapable of denying direct effect to a Treaty bapeavision. There are numerous
examples pointing in this direction, most of thembe found in the field of fundamental freedofifs,
however the most relevant example for the presgpittis the Union citizen’s right to reside and
move which the Court has recognised as directiyosiffe’**

Former Art. 18(1) EC Treaty was firstly conditionleg limits which the Member States could impose
and secondly by measures which the Member Stateasilves could adopt ‘to give effect to the
right’. The latter condition is similar to the oegistent in Art. 23(1) TFEU. Contrary to the Member
States, the European Court of Justice in Bambastjudgment held that the need of further
implementing measures by the Member States doeprepidice the direct effect character of the
right to reside and move as the margin of discretedt to the Member States is subject to strict

% Case C-2/7Reyners v Belgiurfl974] ECR 652, para. 30: ‘After the expiry of tharisitional period the directives
provided for by the chapter on the right of estbilient have become superfluauith regard to implementing the rule
on nationality, since this is henceforth sanctiobgdhe Treaty itself with direct effédfemphasis added) See also Case
43/75Defrenne v SABENE976] ECR 445.

% See also P Craig, ‘Once upon a Time in the WeisecDEffect and the Federalization of EEC Law’ (2992 Oxford
Journal of Legal Studie$64.

For a recent case on direct effect of the priecgf non-discrimination based on nationality, €sse C-164/0%Wood
[2008] ECR 1-4143.

% |anniello Saliceti, ‘The Protection of EU CitizeAbroad’ 91-109.
99

97

See for instance Art. 291(1) TFEU: ‘Member Stegball adopt all measures of national law necesgatiynplement
legally binding Union acts.’

100 For instance, Case C-13/68 Salgoil [1968] ECR 4680H notes that the recognition of direct effexthie fundamental
freedoms by the European Court of Justice surpraethone of them sit particularly happily with tregjuirements as to
clarity, precision and unconditionality.” See C Mdils ‘What's in a right? The relationship between Gumity,
fundamental and citizenship rights in EU law’ (2D@9 European Law Revie®36, 640.

101 Case C-431/9Baumbasf2002] ECR 1-7091.
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judicial review by the national and EU courts. Gamgently, even if rejecting the interpretation loé t
new wording of Art. 23(1) TFEU as a reiteratiortloé Member States’ duty to adopt national measure
implementing the relevant EU law, in light of theuCt's reasoning iBaumbastthe right to consular
and diplomatic protection still cannot be rejeati@ct effect because the limitations that the Memb
States can adopt are subject to the full jurisoiictf the EU and the national coutts.

In the foregoing paragraphs, tReynersandDefrennecases were invoked as examples of cases where
the direct effect was recognised by the EuropeamtCuf Justice to unclear and legally incomplete
Treaty Articles'® The reason why the European Court of Justice,ildesgpressly recognising the
conditionality of these Articles, held in favour direct effect was to ensure the objective of these
Articles when the Member States failed to fulfiethobligations to adopt implementing legislation
within the provided transitional period. In light this reasoning, the un-fulfilment by the Member
States of their expressly provided Treaty obligatio start international obligations for the lagt 1
years, and contrary to the initial time limit prded in Art. 8c of the Maastricht Treaf}, might
influence the Court’s decision in favour of recaing direct effect to the right to consular and
diplomatic protection of the Union citizen.

3. What Role for the Union in the Protection of theEU Citizens Abroad — A Unique
Model of Protection of Individuals Abroad

‘The EU remains the only organisation that can ealh full panoply of instruments and resources
[to] complement the traditional foreign policy teadf its member state&”®

The above statement made by Solana one month biferentry into force of the Lisbon Treaty in
regard to the role of the EU as an internationédraperfectly reflects thstatu quoof the relation
between the Union and the Member States in theareansular and diplomatic protection of Union
citizens. Currently, the Union complements the eiser by the Member States of the international
protection of the Union citizens with the help o institutiond®® when the Member States so
request® For the moment it plays only a supporting role floe Member States but as it will be
shown in this section it has the potential to depehto something even more revolutionary. We say
‘even more’ revolutionary as even if one may tak&ee value the current role of the Union in rejgar
to Union nationals as something normal, expectdim of the Union’s external ambitions, it should
not. This merely ‘supporting’ role plaid by the BB a unique role in the arena of international

192 The general rule is that the EU courts have giction, unless expressly excluded as is the cfiskeoCFSP (Art. 24

TEU).

103 Reyners- former Art. 52 EC Treaty ariblefrenne— former Art. 119 EC Treaty.

104 Art. 8C of the EC Treaty reads as followBefore the 31 December 1988 Member States shall establish the necessary

rules among themselves and start the internativegbtiations required to secure this protecticemghasis added)
Statement made by Javier Solana, ‘EU Makes ItkMa the World StageThe Guardian11 October 2009.

So far EU Institutions that have plaid a roleconsular and diplomatic protection of the Unionzeits are: the Union
Presidency, SITCEN, the President of the Europeaméilpihe High Representative of the Union for FgreAffairs
and Security Policy, and now also the EEAS (ArL0§(of Council Decision 2010/427/EU of 26 July 2G#ablishing
the organisation and functioning of the Europeatefal Action Service [2010] OJ L 201/30.

The area is not categorised among the TFEU fisbmpetences, however, Art. 5(10) is suggestivehefUnion role in
the area of consular and diplomatic protectionyelsas Art. 35(3) TEU.

105
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organisation$® and it has definitely not been an overnight chabgéthe process of a long evolution
and fervent debate between the Member States awedrethe Commission and the Countil.

When the Maastricht Treaty introduced for the fingte a Union citizen’s right to protection outside
the Union’s borders, the only role envisaged fax tnion was limited to one sentence in the EU
Treaty, whereby the consular and diplomatic repriegimns of the Member States and the Community
delegation were obliged to cooperate so as ‘toritirie to the implementation’ of the Union citizen’
right to protection in third countrié&’ In contrast with other Union citizen’s rights, thafters of the
Treaty did not endow the Council with legislativewers to ensure that the Union citizen’s right
would be effectively applied and developed, butilsinmto sensitive foreign policy areas, the Union
model of consular and diplomatic protection of thaion citizens was kept out of the reach of the
Union’s legislative and left to the control of theember States’ executives. The only instruments tha
the Union could have adopted to implement the Urtdizen’s right were political acts: CFSP
measures adopted by unanimous conSeétitough in practice they have never been adoptedon-
binding Council Guideliné$® adopted in Council’s specific Working Group (COCONade up of
representatives of the Member States’ Ministrie§-@feign Affairs, which have been more popular
due to their non-constraining effect on the MenBtes. The latter remained the masters of tha fiel
due to their exclusive competence to adopt actéeimgnting the Union citizen’s right to consular and
diplomatic protection’® And so they did, by way of using a hybrid typeasts - Decisions of the
Representatives of the Governments of the MemlaeStdopted within the Council, which was not
designed to affect rights of the individuals, bwrevusually adopted for making political statements
or, even if producing binding legal effects, thegrerlimited to the Member Stat€8In light of their
purpose, the legal nature of these Decisions @frrattional agreements and the limited EU legal
actions to which they could be subject was not iciemed an issue. The EC and CFSP Decisions are
though exceptions from this rule as they directifiea the Union citizens’ right to consular and
diplomatic protection by restricting the materiabpe of the fundamental right without even being
subject to the full panoply of EU legal remediEs.

The possibility of using the flexibility clause (AB08 EC Treaty) by the Union as a legislativéampt
which has though been used for extending the @rdkection Mechanism to consular assistance of
the Union citizens in third countrié§ arguably, would have never received the unaninapsoval

of the Member States in light of their traditione¢ws that the field should continue its traditioh
matter reserved to the national State and allowEllm®pean integration process only to the extent of
procedural cooperation without harmonisation.

1% The only situation recognised under public inéional law when an international organisation eaercise diplomatic
protection is when it exercises functional protattinamely when the injury is suffered by an agérdan international
organisation. In the Reparation case, the ICJ linttedfunctional protection only to injuries arisiftgm a breach of an
obligation designed to help an agent in perfornfilgduties (ICJ, Advisory Opinion of 11 July 194Reparations for
injuries suffered in the service of the United Na#’, 1949, ICJ Reports, 182)

See the comments made during the public deb#dteving the Commission Green Paper on the differgetvs of the
Commission, Council (especially of certain Memberte&tpavailable at www.careproject.eu/database/l®ois.php .

10 Former Art. 20(2) TEU
111

109

From all possible CFSP measures, a Joint Actionldvbhave probably been the most suited due to toews on
operational character. In addition, CFSP Decisiandcchave served the purpose.

112 geeinter alia, Consular Guidelines on the protection of EU citizén third countries adopted by the COCON and

endorsed by the PSC 15613/10, of 5 November 2010.
113 gee former Art. 20 EC Treaty.
114 E.g. Art. 253 TFEU (ex-Art. 223 TEC), Art. 341 TBHex-Art. 289 TEC).
15 For instance. the possibility of the Union citizeto bring a direct action of annulment against Brecision 95/553/EC
before the General Court of Justice is questionaiiee the Decision is not a Union act.

118 Council Decision 2007/779/EC of 8 November 200algihing a Community Civil Protection Mechanism [2P®J L
314/9 9-19.
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The Lisbon Treaty has brought a salient changdaolégal framework of consular and diplomatic
protection by abandoning the previous logic of ifgevernmentakui generisdecision making, and
instead involving the EU with its legislative procee and the newly created EEAS in a field
historically dominated by States. In view of aclgvits newly inserted objective of protecting the
Union citizens in the world,” the Council has been endowed with express leiyislabwer to adopt
Directives ‘establishing the coordination and coapien measures necessary to facilitate’ the
aforementioned protectior After consulting the European Parliament, the @duwacts by qualified
majority*° The involvement of the European Parliament andépcement of unanimous decision-
making with qualified majority voting is a signifint blow to the long defended sovereignty of the
Member States. On the other hand, it has to beetthat Art. 23(2) TFEU maintained part of the
inter-governmental language as the directives tben€il is entitled to adopt establish ‘cooperation
and coordination’ measures, reminding of the psdbn framework of cooperation and coordination
among the Member States that governed the fieldight of the wording Art. 23(2) TFEU, the
directive to be adopted under this provision cduddargued to be a legislative measure that cannot
harmonise the national law and practice on thellagture, force, material and personal scope of
consular and diplomatic protection of citizens, buerely establishing a common model for
operational actions in cases of Union citizensistress, such as evacuation procedures.

Additional consequences for the sovereignty of Mtesnber States in this this field may result from
the fact that they are now sharing their extermmhpetence with the UnidR’ It seems the Member
States are already experiencing the consequerssés, laght of the fact that the Member States have
not started negotiations for third countries witlii@w to obtain the latter's consent, the Commissio
proposed to include a consent clause in mixed amets with third countries. According to a
Commission Communication of March 2011, ‘the negjains are on-going’, however, the
Community does not mention which kind of negotigtimmamework will be chosen: the Open Skies
method?* whereby the Member States continue to negotiadecanclude international agreements but
under the strict supervision of the Commissionisdt the Union that will obtain delegation frometh
Member States to continue the negotiations.

The newly created European External Service (EB#&S)also been endowed with competence to act
for the protection of the Union citizensa the Union delegations in third countriééThe EEAS role,
similarly to the general role of the Union, is thie moment only of supporting the Member States’
representations in third countries, but has themi@l to evolve according to Art. 13(2) of the EEA
Council Decision:

‘The High Representative shall submit a reporth® European Parliament, the Council and the
Commission on the functioning of the EEAS by the efi 2011. That report shall, in particular,
cover the implementation of Article 5(3) and (18y&Article 9.’

The Report on the EEAS activity in the field of eatar and diplomatic assistance of Union citizens
may reveal, in a similar way as the Commission Rspan Union citizenship did in regard to Union
citizenship, the necessity to adopt further actimneespond to problems that occurred in practice.
the EEAS role in this area was insignificant, thiieare would have been no need to include this
subject matter in the Report on the EEAS' actigiti2

17 Art. 3(5) TEU.

118 Art. 23(2) TFEU.

119 Art. 16(3) TEU.

120 Arts. 2(2), 4(2) TFEU.

121 M Cremona, ‘External Relations and External Competeof the EU: the Emergence of an Integrated PdlicCraig
and de Burca (eds)he Evolution of EU LaOxford: Oxford University Press 2011) 230-267.

122 Art, 5(10) Council Decision on EEAS and Art. ZPEEU.
123 More on this in the CARE Report, Section 7 of Chapter

N
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4. Conclusion

The right to consular and diplomatic protectiortted Union citizens, which was introduced with the
Maastricht Treaty in 1992, has so far remainedequitderdeveloped in comparison with the other
“citizenship rights”.

In this paper it was argued that the EU law dewedopls own autonomous concepts of consular and
diplomatic protection, which, contrary to publictémational law, is a right of the individual.
However, in the case of EU law the right is notogetised to the individual in his relation to hisatgt

of nationality. The holder of the right is the Unioitizen who does not have an accessible consular
representation of its own Member State or anotketieSepresenting it on a permanent basis.

The holder of the obligation to protection is nbe tMember State of nationality, but any of the
Member States that has a consular or diplomatiteption in the place from the third country where
the citizen is located. The term ‘in the place’ tmbe differentiated from ‘in the third countryhse it
confers the right to the Union citizen to ask fonsular protection from any of the Member States th
has a consular or diplomatic representation iraaghearer to where he is located instead of hawing
travel hundreds of kilometres to reach the consottadiplomatic representation of his own Member
State within the same third country.

The recent revolutions in the Mediterranean regioa Middle East have shown the importance of the
Union citizen’s right to consular and diplomaticofaction and that consular assistance poses a
growing challenge to the Member States and the mJnithere is little doubt that, not even the
Member States benefiting of the widest externatesgntation network can cope alone with these
catastrophes. These events have proved that ohbthf the Union and the Member States cooperate
on a constant basis, could the Union citizens tec@fely evacuated from areas in distress. Ithie
situations of collective evacuation, the civil mation mechanistfi* plays an important role and
ensures what seems to be an effeatadlus vivendbetween the Union institutional setting and the
Member States, in cases of individual consulargutain, there still is much work to be done in orde
to ensure that the discrepancies existent betwee2T national regulatory frameworks on consular
and diplomatic protection of citizens will not deyarthe Union citizen of his fundamental right.

This paper presented one modality of ensuring tteéeption of the Union citizens in the world,
through the European model of consular and diplam@btection of unrepresented Union citizens.
The mechanism was presented and evaluated as act aghe EU citizenship. However, consular
protection can be conferred to the Union citizemghird countries hit by disasters also by ESDP
missions. Interestingly, the first Decision adoptedthe basis of former Art. 17 TEU concerned the
evacuation of EU nationals whenever they are irgdam third countries. The Decision provided that,
in these cases, the Council may request WEU to watkhe operational plan for the evacuation.
The following paper will address this specific issaf whether ESDP missions, specifically the
ATALANTA mission, play a role in the protection @ad of the Union citizens in distress.

124 Council Decision 2001/792/EC, Euratom of 23 OctoB801 establishing a Community Mechanism to faatiit
reinforced cooperation in civil protection assis®&i®©J L 297, p.7. See also, Article 2(10) and akdi8 of the preamble
of Council Decision 2007/779/EC of 8 November 2007ciwtextended the Civil Protection Mechanism alssitoation
of consular assistance of the Union citizens irdthountries.

125 |t was adopted as sui-generisDecision that was not published in the Officiautwl. Doc. 8386/96, Decision de
Conseil du 27 juin 1996, relative aux operationsvaéeiations de ressortisants des Etats membresutoteqr sécurite
est en danger dans un pays tiers — see more in Bgs®\The European Union's foreign and security policyegal
institutional perspectivéDordrecht: Martinus Nijhoff Publishers 1999) 133.
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Operation Atalanta and the Protection of EU CitizensCivis EuropaeudJnheeded?

Joris Larik

Abstract

This paper critically assesses the anti-piracy atjmr Atalantg the EU's first-ever naval mission, in
the light of the protection of Union citizens. Theain question is to which extent a Union citizen
threatened by pirates off the coast of Somaliactoely on the promise afivis europaeus sunThe
paper discusses the various legal aspects pedatnirthe forceful protection of EU citizens in
international law, EU constitutional law and theergtional parameters dtalanta It argues that
within the particular framework of the internatibneffort to combat piracy in this theatre, the
protection of citizens by military force would beghl in principle. Moreover, the protection of Umio
citizens outside the EU forms now one of the lgghihding general objectives of the Union (but it
does not represent an individual right in the ale@ FSP/CSDP). Yet, this objective is not reitetlate
in the operational mandate. This conspicuous aleseneates tension and confusion between the
general objective and the CSDP instrument. The rpapecludes that the mandate Atalanta by
focussing entirely on universal objectives, is d¢ibmgonally incomplete and shows that the external
dimension of Union citizenship is still underdeyzssa.

Keywords

Operation EUNAVFORAtalanta— Common Defence and Security Policy (CSDP) —ciiraUnion
citizenship — use of force to protect citizens alro

1. Introduction: The Civis Europaeusand the Hostis Humani Generis

The ancient roman dictuntivis romanus suit a pledge of respect for one’s rights as a Roman
citizen, has remained a powerful concept throughbat centuries. Importantly, the status that it

indicates was not just relevant within the RomarpEe) but also carried considerable weight beyond
its borders, instilling fear in the ‘barbariansathmistreating a Roman would be answered with sever
reprisals. It is this external dimension of citizprotection with which the present contribution is

concerned in the context of the European Uniorh \drticular regard to its Common Security and
Defence Policy (CSDP) as exemplified through thie@iracy operatiorAtalanta

In the modern age, the phrase resurfaced in theexioof protecting a nation-state’s citizens aboard
As one of the most (in)famous examples, Lord Padtoar evoked in 1850 before the British
Parliament ‘the sense of duty which has led usitoktourselves bound to afford protection to our
fellow subjects abroad’Consequently, according to Palmerston,

PhD candidate, European University Institute. Bughor would like to thank Professors Francescan€&ioni and
Natalino Ronzitti for their helpful comments in tipeocess of writing this paper. Responsibility foryaemaining
shortcomings rests of course with the author.

For an early example from the New TestamentAst® of the Apostles 22:29.

Lord Palmerston's speech on Greece of 25 Jun@, ¥8produced in House of Commoii$ie Parliamentary Debates:
Hansard. House of Commons Official Reptinird series, Vol 112 (London: Her Majesty’s 8iatiry Office 1943) 380-
444,

129



Joris Larik

‘as the Roman, in days of old, held himself fremfrindignity, when he could say Civis Romanus
sum; so also a British subject, in whatever landrag be, shall feel confident that the watchful
eye and the strong arm of England, will protect hiyainst injustice and wrong.’

Similarly, even though in more aggressive termsl900 Kaiser Wilhelm II told his troops, before
sending them off to China to quell the Boxer Rabe]lthat ‘by its character the German Empire has
the obligation to provide help to its citizens wheer they are oppressed abroa@onsequently, in
order to avenge the alleged breaches of interradtiawv committed by the Chinese, tkaiser
instructed his troops to handle their arms in sugbay that ‘for a thousand years no Chinese wikkda
even to squint at a German anymdrélready here, it becomes obvious that there acediges to the
concept. Next to the as such laudable idea of the sxtending its protection over its citizens
wherever they may be to shield them from harm gliienlso the negative connotation of disregard for
other countries’ sovereignty, as ‘a pretext foreimention® and generally a sign of ‘imperialism’,
especially when the use of force is involved.

Also in the context of the European Union the amicadage has been drawn upon. Four Advocates
General have used the expression ‘civis europetissism’.” According to Advocate General Jacobs,
who originally introduced the phrase into the vadaby of the European Court of Justice, a Union
citizen is ‘entitled to assume that, wherever hesgim earn his living in the European Community, he
will be treated in accordance with a common codduoidamental values [...F.However, civis
europaeus surim these cases concerned the invocation of fundtheaghts by Union citizenwithin

the EU. The protection of Union citizens abroad mmatter distinct from the legal momentum behind
consolidation and incorporation of citizens’ rigptetection inside the Union’s borders.

Still, the introduction of Union citizenship intdné primary law by the Maastricht Treaty already
included an explicit external componevit;. the protection by the diplomatic or consular atities of

any Member State in third countries for Union @tis whose Member State is not represefited.
Apart from consular and diplomatic protection pngpen innovation by the Lisbon Treaty is the
inclusion among the objectives of the Union to ‘alsthand promote its values and interests and

Lord Palmerston's speech on Greece, reproduddduse of Commong§,he Parliamentary Debate880-444.

The speech by Kaiser Wilhelm II, known as thienenredg at Bremerhaven on 27 July 1900 (translation bhan),
reproduced in M GoértemakerDeutschland im 19. Jahrhundert. Entwicklungsliniefifth edition (Opladen:
Leske+Budrich 1996) 357.

Kaiser Wilhelm II's speech at Bremerhaven (tramstaby author), reproduced in GoértemakBeutschland im 19.
Jahrhundert,357. For other historical examples see A lanni@kliceti, ‘The Protection of EU Citizens Abroad:
Accountability, Rule of Law, Role of Consular and Diplatic Services’ (2011) 1Furopean Public Lav®1, 91-92.

® C Gray,International Law and the Use of Forahird edition (Oxford: Oxford University PressC&) 159.

" Case C-168/9Christos Konstantinidis v Stadt Altenst@l®93] ECR 1-01191, Opinion of Mr Advocate Generatdbs
of 9 December 1992, para. 46; Case C-38@ehtro Europa 7 Srl v Ministero delle Comunicazi¢2008] ECR |-
00349, Opinion of Mr Advocate General Poiares Madof 12 September 2007, para. 16 (quoting Jacdledp C-
228/07J6rn Petersen v Landesgeschéftsstelle des Arbeaitssravice Niederdsterreicf2008] ECR 1-06989, Opinion of
Mr Advocate General Ruiz-Jarabo Colomer, para. 16t{qg Jacobs); Case C-34/@erardo Ruiz Zambrano v Office
national de I'emploi (ONEM)Opinion of Mrs Advocate General Sharpston of 8dt8mber 2010, nyr, para. 83 (quoting
and endorsing Jacobs).

8 Case C-168/9Konstantinidis[1993] 1-01191, Opinion of AG Jacobs, para. 46alo appears as the heading for the
chapter on Union citizenship in a textbook on Elstidutional law, see A Rosas and L Youlg Constitutional Law:
An Introduction(Oxford: Hart 2011) 128.

For a pertinent example of this momentum notieeECJ’s judgement in Case C-34(®8rardo Ruiz Zambrano v Office
national de I'emploi (ONEM)judgement of the Court of 8 March 2011, nyr (contg a situation lacking any kind of
transnational element, but was based solely ostdtas as a Union citizen). See also Arts. 20-22UFand Arts. 39-45
Charter of Fundamental Rights.

10 Art. 8c TEU (Maastricht Treaty version); for tipest-Lisbon provision, Art. 23 TFEU; see also A6 Charter of
Fundamental Rights.
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contribute to the protection of its citizens’ is ixternal relationS. The failed Constitutional Treaty
did not refer to the protection of citizens abrasla general Union objectiVe This novelty was
introduced by the French government at the Inteeguwental Conference of 2067The motivation
behind this was, it has been argued, to undeffiaethe Union is not a ‘Trojan horse’ of globalieat
but instead acts as a shield for its citizens fgdobalisation’s challenges and downsid&sloreover,

it could be seen as the constitutional concretmatf the EU’s objective, introduced also by the
Maastricht Treaty, ‘to assert its identity on tim¢ernational scene®. One important aspect of this
would be the external dimension of Union citizepslhie. also ‘to reinforce the identity &uropean
citizensthroughout the rest of the worltf.’

With the introduction and rapid development of @@mmon Security and Defence Policy (formerly
ESDP), the European Union has equipped itself aislo military capabilities that can be used to
pursue its foreign policy (or ‘external action’,use the post-Lisbon terf)The extent to which these
capabilities can also be used to pursue the obgedf protecting Union citizens abroad will be
addressed here in the context of Operafitalanta the EU’s first naval military operation. Launched
on 8 December 2008 it will continue at least till December 2032The academic debate surrounding
Atalantahas thus far focussed on issues pertaining td sexgeects of the detention and prosecution of
pirates and/or Law of the Sea isstfesr the geopolitical implications of the operatfdrHowever, it

is argued here that the issue of protection of bitizens should not be neglected, especiallyiemwv
of both the unique (one might even say generiy nature of the concept of Union citizenship asl wel
as of the EU as an actor in matters of internatiseeurity. International organisations such as QAT

1 Art. 3(5) TEU (Lisbon Treaty version).
12 Art. 1-3(4) CT.

13 E de Poncind, e traité de Lisbonne en 27 cl@aris: Lignes de repéres 2008) 75-76.

14 J-L SauronComprendre le Traité de Lisbonne: Texte consohdégiral des traitégParis: Gualino 2007) 30.

15 Art. 2 TEU (Maastricht Treaty version).

8 Janniello Saliceti, ‘The Protection of EU CitizeA®oard’ 92 (emphasis added), who states furtheentioat this had
been pursued already as early as 1985 by the ‘Ador@ommittee’.

17 For a recent overview see M Webber, ‘The Commoouty and Defence Policy in a Multilateral Worlih P

Koutrakos (ed)European Foreign Policy: Legal and Political Pergtiges(Cheltenham: Edward Elgar 2011). With the
entry into force of the Lisbon Treaty, the Unio®&SDP institutional structure has been moved to tveean External
Action Service (EEAS), see Council Decision 2010/&2¥of 26 July 2010 establishing the organisatind fnctioning
of the European External Action Service [2010] O201/30, Annex.

18 Council Decision 2008/918/CFSP of 8 December 2008th® launch of a European Union military operation
contribute to the deterrence, prevention and remesof acts of piracy and armed robbery off then8lb coast
(Atalanta) [2008] OJ L330/19.

19 Council Decision 2010/766/CFSP of 7 December 20h@raling Joint Action 2008/851/CFSP on a EuropearotJni
military operation to contribute to the deterrenmevention and repression of acts of piracy amdedrrobbery off the
Somali coast [2010] OJ L327/49, Art. 1(5).

See e.g. A Fischer-Lescano and L Kreck, ‘Piratarid Menschenrechte: Rechtsfragen der Bekéampfungidgerie im

Rahmen der européischen Operation Atalanta’ (2009Akthiv des Volkerrechtgl81; MD Fink and RJ Galvin,
‘Combating Pirates off the Coast of Somalia: Curreagdl Challenges’ (2009) SBetherlands International Law
Review367, 384-385 or\talantg and F Naertinternational Law Aspects of the EU's Security ardedce Policy, with
a Particular Focus on the Law of Armed Conflict andnivin RightgAntwerp: Intersentia 2010) 179-191.

2l See e.g. B Germond and M Smith, ‘Re-Thinking EuappSecurity Interests and the ESDP: Explaininggbés Anti-
Piracy Operation’ (2009) 3Gontemporary Security Polid&y73; S Kamerling and F-P van der Putten, ‘Eurogits East,
China Sails West: Somali Piracy and Shifting Gedjuali Relations in the Indian Ocean’ in F-P van Beitten and C
Shulong (eds)China, Europe and International Security: Interes®&nles, and Prospect@Milton Park, Routledge,
2010); J Holmes, ‘The Interplay between Counterpil@ed Indian Ocean Geopolitics’ in B van Ginkel d&& van der
Putten (eds)The International Response to Somali Piracy: Chaéanand OpportunitiegLeiden: Martinus Nijhoff
2010); and J Larik and Q Weiler, ‘Going Naval irolibled Waters: The European Union, China and thkt Against
Piracy Off the Coast of Somalia’ in J Men and B Barteds),The EU and China: Partners or Competitors in Africa
(Aldershot: Ashgate 2011).
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do not contain any notion of common ‘citizenshiphereas for individual countries it is a rather
traditional and uncontroversial issue to proteeirtbwn nationals, who are bound by a ‘genuine’link
to their staté? abroad. For some it is even a constitutional dbjeé® Consequently, these peculiar
features set the EU and Operatidtalanta apart from the other actors and their respective
deployments in this theatre. Moreover, and in @sttto other CSDP/ESDP operatiofdalanta
serves as a well-suited case study for the extgrratkection of Union citizens. Whereas former
missions were strictly concerned with external otiyes that could only indirectly or incidentally
affect the security of Union citizens, e.g. peaeeging operations, police missions or securityosect
reform programmedtalantaaddresses pirates attacks in one of the mostlizased maritime trade
routes in the world, through which also large nural ships flying flags of EU Member States and
EU citizens pas$.

It is against this backdrop that the noeelis europaeugncounters the re-surfacimgstis humani
generis (as pirates were classically termed). Consequetitly question emerges whether Union
citizens abroad can also trust here in the weigthelegal concept dfivis europaeus suntan they
rely on the assets of Operatidtalantg i.e. — to use Palmerston’s imagery — the ‘watchfie’ and
the ‘strong arm’ of the Union to protect them agaitme threat of pirate attacks? In order to apgroa
this question, the paper will proceed as followecti®n (2.) addresses the international law aspEcts
the of the external protection of citizens by fduteneans; section (3.) turns to the EU’s congbiual
framework and the issue of using the CSDP to putiseebjective of protecting EU citizens aboard;
section (4.) subsequently scrutinizes to whichrebdiee mandate of Operatiétialantatakes this goal
into account, observing that in spite of a constinal objective the operation is not explicitly
pursuing the protection of Union citizens. Sect{®1) points out the implications of this tension
between the two. The paper concludes that the nmnofaAtalanta by focussing entirely on
‘universal’ objectives and neglecting thiwis europaeusis — if not unconstitutional — constitutionally
incomplete.

2. International Law Aspects

The deployment of military forces and the use o€éoin order to protect a country’s citizens abroad
raise first and foremost the question of legalibger international law. For the EU the issue to use
force for that purpose arises in the contextAtdlanta with regard to crew members with Union
citizenship that are threatened by pirates in fhexation theatre.

In view of the general prohibition imposed on stateuse force ‘in their international relations’der
Article 2(4) of the Charter of the United Natiomge have to address first the general parameters of
international law in terms of the use of force tmtpct one’s citizens abroad. Even though
International Law Commission (ICL) Special RapportBugard considered ‘[t]he use of force as the
ultimate means of diplomatic protection’ in his RO@port® this opinion cannot be regarded as the
predominant one, and was not even shared by theritgapf the ICL memberé’ The current ILC
commentary clearly states that ‘[tjhe use of fdrcgis not a permissible method for the enforcatme

For a discussion of the difficult transferabilay the ‘genuine link’ of nationality to the EU c@xt under international
law, see the contribution by Patrizia Vigni in fhresent edited Working Paper.

2 Janniello Saliceti, ‘The Protection of EU CitizeAboard’ 97. For the EU, see Art. 3(5) TEU (sematdra section 3.).

24 Germond and Smith, ‘Re-Thinking European Secumitgrests and the ESDP’ 587-589.

% |nternational Law Commission, First report on diphtic protection by Mr. John R. Dugard, Special Rafgur

(A/CN.4/506), 7 March 2000, para. 47; see also C Gildhe Protection of Nationals Abroad: Russia’s @§éorce in
Georgia’ in A Constantinides and N Zaikos (ed¥)e Diversity of International Law: Essays in Honaid Professor
Kalliopi K. Koufa(Leiden: Martinus Nijhoff 2009) 137.

% Gray,International Law and the Use of Forck37.
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of the right of diplomatic protectio” Beyond the realm of diplomatic protection, inteim@al legal
scholarship either discards any notion of forceftizen protection as an exception to the protohiti
to use forcé® or see merely little support in state practice kegal opinion for if?

However, in the present case, we are not dealinky iwtervention on the territory of another state
and/or against foreign state agents, but with piedtacks — that is non-state actors — on shigsrwit
the territorial waters of Somalia or on the higtasseThis is, in the first place, regulated by the
international Law of the Sea as codified in the telshiNations Convention on the Law of the Sea
(UNCLOS). The convention provides a definition afapy* and allows any state to seize the pirate
ship on the high seas, arrest the pirates and isggiaisdiction over therit. Therefore, on the high
seas, a state is allowed to use force againstepimatthout having to invoke any exceptional (and
controversial) ‘right’ to protect its own citizens to exercise a humanitarian intervention.

Importantly, in this particular case, the UnitedtiNias Security Council (UNSC) has passed a number
of resolutions addressing the piracy problem off @oast of Somalia, which supplement, and in view
of the supremacy of the UN Charter to other intéomal agreements partly suppldhthe UNCLOS
framework. This concerns in particular Resoluti®1@ of 2 June 2008,which in essence makes ‘the
rules of international law concerning piracy on tigh seas applicable also to territorial wat8ref
Somalia and allows states operating under thid fegimework to use ‘all necessary means to repress
acts of piracy and armed robber¥i,e. also to use force.

The addition of the term ‘armed robbery’ to the UNIS-defined term ‘piracy’ is of some
significance, as the latter notion might not alwagsapplicable to modern forms of piracy (e.g. the
requirement that always two ships must be involva@dg¢ves points out that the term is used in the
context of the International Maritime Organizati@MO) and supplements the notion of piracy,
‘inspired by the aim of including all acts connettgith piracy (such as preparatory acts) and future
possible acts involving only one shify According to the IMO, ‘armed robbery’ is definesl a

‘any unlawful act of violence or detention or arty af depredation, or threat thereof, other than an

act of “piracy” directed against a ship or agapestsons or property on board such a ship within a
State’s jurisdiction over such offencé8.’

27 UN General Assembly, Report of the Internatiobav Commission on the work of its fifty-eighth sessi Official

Records of the General Assembly, Sixty-first Sessgupplement No. 10 (A/61/10) 27.

2 M Bothe, ‘Friedenssicherung und Kriegsrecht' inGkaf Vitzthum (ed)Vélkerrecht third edition (Berlin: De Gruyter
2004) 604-605 and further references there.

Gray,International Law and the Use of ForcE56-159; but see N Ronzitthtroduzione al diritto internazionalesecond
edition (Torino: Giappichelli 2007) 416-417, whonotudes that it might constitute a distinct exaeptio the prohibition
to use force based on customary international lad points to changing opinion and practice of stateat were
traditionally opposed to such an exception.

30 Art. 101 UNCLOS.

31 Art. 105 UNCLOS.
32

29

N Ronzitti, Rescuing nationals abroad through military coercemd intervention on grounds of humaniBordrecht:
Martinus Nijhoff 1985) 137.

33 Art. 103 UN Charter.

34 UN Security Council Resolution 1816 (2008) of 26J@008, S/RES/1816 (2008) para. 7.

% T Treves, ‘Piracy, Law of the Sea, and Use ofcEpiDevelopments off the Coast of Somalia’ (2009)E2Bopean

Journal of International Lawd99, 404. For incursions even onto Somali soiteridnited Nations Security Council
Resolution 1851 (2008) of 16 December 2008, S/RER/18008) para. 6.

% UN Security Council Resolution 1816 (2008) of 2€J@008, S/RES/1816 (2008) para. 7(b).

37 Treves ‘Piracy, Law of the Sea, and Use of Fo4€3.

% IMO Resolution A 922(22) of 29 November 2001 aitupthe Code of Practice for the Investigation &f ®rimes of
Piracy and Armed Robbery against Ships, Annex, [2aga.
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Moreover, even though the Security Council is artiere under Chapter VIl of the UN Charter, the
Transitional Federal Government (TFG) of Somalia tabe notified of operations in its territorial
waters®® which Naert calls ‘a simplified form of consefitWhile superfluous in view of the powers
conferred upon the Security Council under Chaptdr this could be seen as a supplementary
invitation by Somalia for states to intervene i fight against piracy in its territorial watershieh
could serve to preclude illegality of the use afcéas covered by such an invitatfdithe EU has
notified the TFG of Somalia accordingfy.

One should distinguish here the use of force againgtes from that in a situation of armed conflic
between states. As Treves puts it, in contrastcs af self-defence, counter-piracy should ‘be
assimilated to the exercise of the power to engagelice action on the high seas on foreign vessel
which is permitted by exceptions to the rule affitqithe exclusive jurisdiction of the flag stafd.’
Similarly, but more accurately, Lubell calls forlaw enforcement approach of the scaled use of
force’, which recognizes that even though we faeeeha force level below that of armed conflict,
‘[tlhe level of force and types of weapons employeay well rise beyond the usual domestic crime
scenarios®

In view of the general authorization to combat @jray the Law of the Sea and its extengiatione
materige (‘farmed robbery’) andoci (Somali territorial waters) through UNSC resolago(and
affirmed by TFG notifications), a state cannot bersas violating another state’s rights or tenator
integrity if it uses force against pirates off theast of Somali& There is no reason why this
conclusion should change when the act of repregsiiagy was carried out in a situation where the
state’s own citizens were under threat. As wastpdiout earlier, states do not have to invoke an
exceptional right to protect their citizens to eaypforceful measures against pirates. Hence, thay ¢
use these measures also to that particular endstaies are under no obligation, but are instead
generally authorized to combat piracy, the protectly the (proportionate) use of force of a state’s
nationals within these legal parameters is to sidered unobjectionable under international 1aw.

As regards the special nature of the EU as anniatienal actor, it follows from the foregoing that

any case its Member States would be allowed tofaree against pirates within the particular legal
framework concerning Somalia. Only in case of owgging this framework and breaching
international law would the question of respongipibetween the Member States providing military

39 United Nations Security Council Resolution 18160@00f 2 June 2008, S/IRES/1816 (2008) para. 1lalseethe more
recent United Nations Security Council Resolution 7.82009) of 30 November 2009, S/RES/1897 (2009)a.p&y
which affirms the necessity of the consent of tR&T

40 Naert,International Law Aspects of the EU's Security amdeBce Policy185.

41 Rongzitti,Introduzione al diritto internazionalé17.

42 see Council Decision 2008/918/CFSP of 8 Decemb@8 2point 4 of the grounds.

43 Treves, ‘Piracy, Law of the Sea, and Use of Fott8.

4N Lubell, Extraterritorial Use of Force Against Non-State éwst(Oxford: Oxford University Press 2010) 225.

4 Of course, general principles and basic humahtsigire to be observed, i.e. ensuring that the afséorce is

‘unavoidable, reasonable and necessary’, Trevesacy Law of the Sea, and Use of Force’ 414; dlsdell,
Extraterritorial Use of Force Against Non-State &t 225-226. In other words, the principle of promorality can be
applied here by analogy.

4 See also already Ronzitescuing nationals abroad through military coercinm intervention on grounds of humanity

137. Given this express authorization, the arguatdye far-fetched line of argumentation accordiagvhich pirate
attacks could be deemed an armed attack by nom-at#drs triggering the right to self-defence Wil omitted here. See
in detail on this 9/11-related discussion Grayernational Law and the Use of Ford®3-253; Lubell Extraterritorial
Use of Force Against Non-State Act@%-36; and earlier on protection of nationals &sra of self-defence D Bowett,
‘The use of force for the protection of nationatsaad’ in A Cassese (edfhe Current Legal Regulation of the Use of
Force (Dordrecht: Martinus Nijhoff 1986). In the EU cemt, note that the mutual assistance clause (&(Z)4TEU)
only applies ‘[i]f a Member State is the victim afmed aggression on its territory’, which therefdmes not cover
attacks on citizens abroad.
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assets toAtalanta and the EU itself arise. After all, the relevawind Action states that ‘[t]he
European Union (EU)shall conduct a military operation [...] called “Adata™,*’ not the several

Member States.

Such questions of international responsibilityle EU notwithstandin it seems clear that force by

a Member State operating withixtalanta could be used to protect a Member State’s ownetis.
There have been already a number of instances vldr&lember States contemplated the use of
force or actually resorted to forceful means totgrd their citizens against pirates. According to
French diplomatic sources, ‘[o]n three occasiorenEn forces have had to intervene to protect French
citizens taken hostage by pirat&Sin early May 2009, a rescue operation by Germannsandos of

the kidnapped freightedansa Stavangeanchored in a Somali harbour was narrowly abofted
security concern®.

Furthermore, and crucially, this authorization unie international legal framework also covers the
protection of non-nationals, which obviously malgense seeing the often multinational setup of
merchant ship crews and the general interest ofrttegnational community involved. These non-
nationals could therefore also come from other EBmlder States. A fitting example here is the
rescue mission conducted by Dutch forces from tigate Tromp operating in the framework of
Atalanta which saved German nationals from pirates thdtHijacked theMS Taipanin April 2010
This — at least in effect — amounts to an act oEBhnMember State’s military forces protecting EU
citizens from pirates. In view of the foregoingstlis to be deemed legal under international lave Th
extent to which such protection of Union citizeadriamed by EU law will be dealt with in the next
two sections.

3. EU Constitutional Law Aspects

From the perspective of EU primary law, as wasestan the introduction, the Lisbon Treaty
introduced among the objectives of the Union tohlgd and promote its values and interests and
contribute to the protection of its citizet§From the emerging literature on the Union’s ohjexst as

a category of constitutional law, it can be coneldithat these are binding obligations that cominat t
Union and its institutions to actively pursue thebgectives and that frame the use of their digamet
accordingly>® In this literature, there is general agreemertt aleo the Members States are bound by

47 Council Joint Action 2008/851/CFSP of 10 NovemP@®8 on a European Union military operation to dbnte to the
deterrence, prevention and repression of actsratypiand armed robbery off the Somali coast [26D8]L301/33, Art.
1(2).

48 See Naertinternational Law Aspects of the EU's Security amdece Policy641-644.

4 This concerned the vesséls PonantCarré d’AsandTanit, Permanent Mission of France to the United Natiarisew

York, Communiqué : Combating maritime piracy off the coabktSomalia: Action by France20 April 2009,
www.franceonu.org/spip.php?article3803.

%0 See ‘Entfithrter Frachter “Hansa Stavanger”: Beslioppt Befreiungsaktion der GSG Der Spiegel 2 May 2009,

www.spiegel.de/politik/ausland/0,1518,621051,00lhtm

%1 EU NAVOR SomaliaPirated German ship rescued — EU NAVFOR HNLMS Troetgikes pirated MV Taipa® April
2010, press release, www.eunavfor.eu/2010/04/pirgéeman-ship-rescue-eu-navfor-hnmis-tromp-retaieged-mv-
taipan/.

52 Art. 3(5) TEU.

5 See, writing in the pre-Lisbon context, F ReimerZiele und Zustandigkeiten: Die Funktionen der

Unionszielbestimmungen’ (2003Europarecht 992; M Kotzur, ‘Die Ziele der Union: Verfassungsiditat und
Gemeinschaftsidee’ (2005) 5®ie Offentliche Verwaltung313; and extensively, B Plecher-HochstraRer,
Zielbestimmungen im Mehrebenensystem: Die VerzahteinStaatszielbestimmungen im GG mit den Ziethesingen
im EUV, EGV, EuratomV und EUV#lunich: Meidenbauer 2006) 105-136; also K-P Sommaan, Staatsziele und
Staatszielbestimmungémiibingen: Mohr Siebeck 1997) 280-296. For a surgnoé different theoretical approaches as
applied to the post-Lisbon external relations dfjes of the EU see J Larik, ‘Theoretical Approatie a Peculiar
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these objectives, in any event indirectly by viriiethe duty of cooperatiotf. Even though the
Union’s Common Foreign and Defence Policy, of whitble CSDP is a component, have special
characteristics (intergovernmentalism, exclusionjwfsdiction of the ECJ); there is nothing to
suggest that external action-related objectivesilighioe treated in a fundamentally different wayniro
internal policy-related objectives.

How, then, do the objectives of upholding and prongpthe Union’s values and interests and
contributing to the protection of its citizens addoapply to the piracy surge off the Coast of Saafial
As far as the (economic) interests are concerrfedl stakes for the EU are obvious. The strategic
economic importance for the EU lies in the factt tthee Gulf of Aden is a maritime chokepoint
through which 90 percent of merchandise and 30gn¢raf the energy resources consumed in Europe
pass?’ Therefore, as French vice-admiral Bruno Niellyspitt ‘il n'est pas question pour I'Europe de
laisser ne serait-ce qu'un trongon de cette roetgage par un phénomene tel que la piraterie’ aatd th
‘[IIEurope, d'abord, y défend ses intér&sAlso Germond calls OperatioAtalanta ‘the first ever
ESDP operation that primarily aims at defending MemStates’ interests (that is, providing security
to their merchant shipping)®.In addition, Europe’s fishing industry should memain unaddressed,
which has been very active in the area and hasidrdty been criticized for taking advantage of the
lack of effective state power in SomaifaApart from the economic, there are also wider s8cu
concerns such as the pirates collaborating wittotist groups, and of course the protection of EU
citizens®® a matter to which we will return in detail. Theoed, Atalanta can definitely be seen as a
measure in the pursuit of the Union’s interests.

One could also argue that the EU’s approacht@anta is framed to safeguard and promote its
values. Examples for this would be the integrajgat@ach that also aims at improving the situation i
Somalia itself (above all through the EU Somaliaifiing Mission)}* even though the effectiveness

(Contd.)
Norm Category: Shaping the International Order &si@n Objective’, paper presented at the workshidge‘European
Union’s Shaping of the International Legal Ordeganized by CLEER, Brussels, 27 May 2011.

Plecher-HochstraeZjelbestimmungen im Mehrebenensystéi-119; Reimer, ‘Ziele und Zusténdigkeiten’ 105~1
K-P SommermanrStaatsziele und Staatszielbestimmunges-296.

54

55 Above all Art. 24 TEU; see also D Thym, ‘Foreigffairs’ in A von Bogdandy and J Bast (edB)inciples of European

Constitutional Law(Oxford/Munich: Hart/C.H. Beck 2010) 330-338; and &h\Elsuwege, ‘EU external action after the
collapse of the pillar structure. In search of avrmlance between delimitation and consistency1(@047 Common
Market Law Revie\@87.

French Ministry of DefenceRiraterie : entretien avec le vice-amiral Bruno Nyelcommandant la zone maritime de
'océan Indien (ALINDIEN) 27 May 2010, www.defense.gouv.fr/operations/piiafactualites/27-05-10-piraterie-
entretien-avec-le-vice-amiral-bruno-nielly-commamidia-zone-maritime-de-I-ocean-indien-alindien; séso Larik and
Weiler, ‘Going Naval in Troubles Waters’ 85-86.

56

57 French Ministry of Defencéiraterie : entretien avec le vice-amiral Bruno Nyel

%8 B Germond, ‘From Frontier to Boundary and Back Agaiihe European Union's Maritime Margins’ (2010) 15

European Foreign Affairs Revie®9, 53. The reference to Member State interestseher, detracts from the notion of
(autonomous) EU interests that are to be defertiedhe worlds leading trade power, it may well lssuaned here that
the EU is also defendinits interest in secure maritime trade, not just tliaghe individual Member States. Germond and
Smith therefore rightly refer to the interests loé tUnion and its Member States, which are morectiijrat stake in
Atalantathan in previous CSDP/ESDP missions, Germond arithSiRe-Thinking European Security Interests anel th
ESDP’ 587-589.

See e.g. L Phillips, ‘The European roots of Saorpahcy’, EU Observer 21 April 2009, euobserver.com/9/27966;
generally on illegal fishing P Lehr and H Lehmar®omali pirates’ new paradise’ in P Lehr (eWjplence at Sea:
Piracy in the Age of Global TerrorisiNew York: Routledge 2007) 12-13.

8 Germond and Smith, ‘Re-Thinking European Secumitgrests and the ESDP’ 580-581.

1 Council Decision 2010/197/CFSP of 31 March 201@henlaunch of a European Union military missiorcomtribute to
the training of Somali security forces (EUTM Soraafi2010] OJ L87/33.
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of this approach can be questiofié#ith particular regard to the treatment of pirateasfeguard
mechanisms to protect their human rights (most prently, ensuring that they will not be subject to
the death penalty when tried in third countrfés)s well as fostering multilateral cooperation agon
the different actors in the regiGhcan be seen as expressions of European values.

But what about the potential contribution Afalanta to the protection of Union citizens, as an
objective that is stipulated explicitly next to was and interests, i.e. an objective in its owitflg
Here, first of all the question needs to be answerieether, and to which extent, the CFSP/CSDP can
be used to this specific end. As is also generallyeed concerning constitutionally-codified
objectives, they do not as such establish compeférigspecially in the EU as an entity based on
conferred powers, this competence and the procedariee followed ought to be specified elsewhere
in the primary law.

As a preliminary observation, the objective ofzsti protection abroad is not explicitly reiterated
linked to competences and procedures in Title \thef TEU or Part Five of the TFEU on external
action. With particular regard to the objectivestiid CFSP, Art. 23 TEU states that the Union’s
international action ‘shall be guided by the pnotes, shall pursue the objectives of, and be caeduc
in accordance with, the general provisions laid mlomvChapter 1'. However, Arts. 21 and 22 TEU,
which make up this chapter, do not include a speoifference to the protection of citizens. What is
made explicit elsewhere is the right ‘to protectionthe diplomatic or consular authorities of any
Member State, on the same conditions as the néiofidhat State’ in third countries in which their
Member State of nationality is not represerife@ihis provision is situated under the heading ‘Non-
discrimination and Citizenship’ in the TFEU. Thases the question whether the objective of citizen
protection abroad is only to be pursued througlodigtic or consular protection as an external aspec
of citizenship anda contrarig not through the CFSP/CSDP.

This would seem too narrow an interpretation. Tbeps of the CFSP is very broad, as Art. 24(1)
states that ‘[tlhe Union's competence in mattersoofimon foreign and security policy shall cover all
areas of foreign policy and all questions relatiaghe Union's security”. Also, despite the lack of
explicit reference to citizen protection there, general objectives found in Art. 3(5) TEU could be
regarded as implied under the Union’s ‘fundamenmm¢rests’ and ‘security’, which are to be
safeguarded under Art. 21(2)(a) through EU exteamion. Therefore, the Union can be deemed
generally competent to protect its citizens abraaduding through the CFSP.

Turning now to the CSDP proper, Art. 42(1) TEU pd®s that ‘[tihe common security and defence
policy shall be an integral part of the common igneand security policy’. However, citizen
protection is not explicitly mentioned, as civiliand military capabilities may be used by the Union

2 See ML Sanchez Barrueco, ‘Reflections on the EltigarPolicy Objectives Behind the “Integrated Apmiwain the

Response to Piracy Off Somalia’ (2009CEbatian Yearbook of European Law and PolRb.

8 Council Joint Action 2008/851/CFSP of 10 Novem®@®8 on a European Union military operation to dbate to the
deterrence, prevention and repression of actsra€piand armed robbery off the Somali coast [2GD8]L301/33, Art.
12(2).

8 Liaising with other organisations is part of tiandate, Council Joint Action 2008/851/CFSP, Art); ¢ the practice
of the EU as promoter of coordination between tlstimportant actors see Larik and Weiler, ‘GoirayvBl in Troubles
Waters’ 93-97. Compare this in particular with A21(2), second indent, TEU .

8  See for the EU, Reimer, ‘Ziele und Zustandigkeig®5-996; and Kotzur, ‘Die Ziele der Union’ 314.

® Art. 23 TFEU; see also Art. 46 Charter of FundamkRights.

7 This includes also ‘the progressive framing ebanmon defence policy that might lead to a commefente’. However,

as was pointed out above, citizen protection agaiinates is not to be construed as collective/commiefence. On the
broadness as well as ill-defined nature of CFSP etemge (Art. 2(4) TFEU), see A Sari, ‘Between Legmlon and
Organizational Development: Explaining the Evolataf EU Competence in the Field of Foreign PolicyPJ Cardwell
(ed), EU External Relations Law and Policy in the PostHdn Era(The Hague: TMC Asser Press 2011), forthcoming
2011 (draft available at: http://papers.ssrn.cot@/papers.cfm?abstract_id=1858709).
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‘on missions outside the Union for peace-keepingflect prevention and strengthening international
security in accordance with the principles of theited Nations Chartef? That would not as such
seem to include the protection of citizens.

However, the more precise enumeration of the dedalPetersberg tasks’ in Art. 43(1) TEU
‘include[s]’, inter alia, ‘humanitarian and rescue tasks’. Even though tniéitizens are not
mentioned, the notion of ‘rescue tasks’ can onbsomably be understood as referring also to rescue
efforts of one’s own citizens. This follows frometbackground of this provision. In the original 299
WEU Petersberg declaration, the French versionrmefeto ‘des missions humanitaires ou
d'évacuationde ressortissantS® The later omission of this reference to citizemstie Amsterdam
Treaty has been interpreted as intending to natiai exclude third-country nationals from being
rescued through EU missioffsAny other interpretation would seem to be at aditls the rather wide
scope of the CSDP. According to Coelmont, ‘apastrrcollective defence, all kinds of military
operations one can at present realistically invanbur global world can all be undertaken in a
European context as an ESDP (or CSDP) operatidvdreover, given the prominent place of the
protection of citizens among the general objectivads the Union, a systematic-teleological
interpretation of the Treaties would favour the guiir of this objective by the entire spectrum of
external EU policies and capabilities, includinggh of the CSDP.

Of course, competence to pursue this objectiveutiirathe CSDP does not dispense of the legal
limitations of EU law and international law thatlMhave to be respected in doing so. For instaace,
rescue operation of EU citizens from pirates, jiks any general anti-piracy action, must respect
basic legal principles such as necessity and ptiopatity, and respect the rights of third partjesy.

the sovereign rights of third states into whosettatal waters/territory EU citizens are abductad
pirates and the parameters set by the UN Secuoity€il).

Consequently, the preliminary conclusion is thatBv legal order allows the Union to use the CSDP
and the assets of the Member States to pursuebjbetive of protecting its citizens. Furthermors, a
was concluded earlier, the international legalmegin place also authorizes the use of force tb tha
end (n.b. for counter-piracy in general, which aigs but is not limited to citizen protection).

The question arises, then, whether the EU and é@s\bér States are also under a stricter obligation i
this regard. In particular, is there a right of Eitizens to be protected against pirates by theoihi
What exists thus far — at most — is the right if &tizens to protection by the diplomatic or comsul
authorities of EU Member States in case their ManState of nationality is not represented in adthir
country’? Legislatively, this has been elaborated upon bgigken 95/553/EC on the protection for

6 Art. 41(1) TEU.

9 Union de I'Europe occidentale (Western Europeaiot) WEU), Conseil des Ministres de 'UEDgclaration de

Petersberg Bonn, 19 June 1992, 7 (emphasis added), available at:
www.ena.lu/declaration_petersberg_faite_conseilistigs_ueo_bonn_19_jui n_1992-1-14941. Note thatrédierence
resurfaced in a factsheet of the now defunct WEbickv states that ‘Battlegroups can be used for ttlerdnge of
missions and tasks listed in Article 43 of the Tyean European Union (Petersberg missions)’ inclgdthe evacuation
of EU citizens’. European Security and Defence Agsdg/Assembly of WEUAssembly Factsheet No. 12: Battlegrgups
December 2009, www.assembly-weu.org/en/documert§fizdsheets/12E_Fact_Sheet_Battlegroups.pdf.

0 s Graf von Kielmansegg, ‘The meaning of Petegb8ome considerations of the legal scope of ESpé&tations’

(2007) 44Common Market Law Revied29, 632; and P d’Argent, ‘Le traité d’Amsterdanhies aspects militaries de la
PESC' in Y Lejeune (ed),e Traité d’Amsterdam: Espoirs et Décepti¢Bsuxelles: Bruylant 1998) 391.

J Coelmont, ‘Europe’s Military Ambition’ in S Bispaand F Algieri (eds)The Lisbon Treaty and ESDP: transformation
and integration EGMONT paper 24, June 2008, 6.

See further the contribution by Madalina Moravuhis edited Working Paper.
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citizens of the European Union by diplomatic andchswdar representatiori$.But given the
succinctness of the law in this regard it is ceitacorrect to say that ‘thacquisrelating to the
protection of EU citizens is not well developédln any event, the reference to ‘third countries’
would imply that situations on the high seas areimcduded, nor would be the protection by naval
forces as opposed to ‘diplomatic or consular aitilbeetr. Curiously enough though, lanniello Saliceti
discusses in this context the example of ‘an euwimuaperation from an area of crisis involving
‘rescue aircraft” It is doubtful whether the notion of consular atiglomatic protection could be
stretched thus far. At least the International L&wmmission’s Draft Articles on Diplomatic
Protection or the Vienna Convention on Consularaiehs do not include this particular type of
action’® and a fortiori acts by military forces on the high seas. At bebgrtered civilian aircraft
might be considered. Therefore, it can be conclutietl any rights under EU law in terms of the
forceful protection of citizens abroad Iyilitary means do not exist. In addition, procedurally ehier
no forum to invoke such rights directlys-a-visthe EU in view of the exclusion of jurisdiction thfe
ECJ from the realm of the CFSP.

4. The Operational Mandate

Having considered the EU’s constitutional framewd&t us now turn to the mandate proper of
OperationAtalanta and see to which extent it lives up to the olpjecof protecting Union citizens.
The mandate and operational parameters of areusé@t doint Action 2008/85% Art. 1 of the Joint
Action characterizes the mission as

‘a military operation in support of Resolutions #8®008), 1816 (2008) and 1838 (2008) of the
United Nations Security Council (UNSC), in a manmensistent with action permitted with
respect to piracy under Article 100 et seq. ofiimited Nations Convention on the Law of the Sea
signed in Montego Bay on 10 December 1982 [...] apdnieans, in particular, of commitments
made with third States [...]?

Art. 1 then proceeds to set out the operation’schagectives, of which there were initially twoir$t,
protection of vessels of the World Food ProgramWé&P) delivering food aid to displaced persons in
Somalia, in accordance with the mandate laid dowdN Security Council Resolution 1814 (2008);
secondly, the protection of vulnerable vesselstardieterrence, prevention and repression of &cts o
piracy and armed robbery off the Somali coast,deoedance with the mandate laid down in UNSC
Resolution 1816 (2008§.A third objective was introduced on 8 December®b@ amending Art. 1

of the Joint Action, stating that ‘[ijn additioAtalanta shall contribute to the monitoring of fishing

® Decision 95/553/EC of the Representatives of theeBunents of the Member States meeting within then€ib of 19
December 1995 regarding protection for citizenghaf European Union by diplomatic and consular regm&ations
[2005] OJ L314/73.

lanniello Saliceti, ‘The Protection of EU Citize\board’ 97, referring also to European Commisst@reen Paper on
Diplomatic and consular protection of Union citizeim third countries Brussels, 28 November 2006 COM(2006)712
final.

S lanniello Saliceti, ‘The Protection of EU CitizeAboard’ 97.
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Art. 1 of the ILC Draft Articles on Diplomatic Btection (see alssuprasection 2 on the debate within the ILC); and
Art. 5 Vienna Convention on Consular Relations.

" Art. 24(1) TEU and Art. 275 TFEU. The two exceps provided, i.e. patrolling the border between ER&d other
Union competences (Art. 40 TEU) and the legalityr@dtrictive measures (Art. 275 TFEU), would noplgipin the
present case.

8 Council Joint Action 2008/851/CFSP of 10 Novemb@®8 on a European Union military operation to dbnte to the
deterrence, prevention and repression of actsratypiand armed robbery off the Somali coast [2@8].301/33.

9" Council Joint Action 2008/851/CFSP, Art. 1(1).
8 Council Joint Action 2008/851/CFSP, Art. 1(1).
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activities off the coast of Somali&.’This can be seen as showing awareness of theovergial
fishing activities by European vessels and theniie to make clear thatalantais not there to act
as a military shield for the illegal exploitatioh®omalia’s maritime resources.

Art. 2 of the Joint Action subsequently provideg tbpecific objectives in the actual operational
mandate. Essentiallptalantashall ‘as far as available capabilities allow'oyide protection to WFP
vessels (including by placing armed units on bggy)vide protection of merchant vessels ‘based on
a case-by-case evaluation of needs’; take the §sacg measures’, i.e. also the use of force, tdbedm
acts of piracy and armed robbery; detain and tesngiracy suspects for prosecution; ‘liaise and
cooperate’ with other relevant actors in the theatind, at a later stage, lend assistance to Somali
authorities ‘by making available data relating tshing activities compiled in the course of the
operation’®?

A specific reference to the protection of Uniorizehs in the mandate is missing. It is clearly tied
the international legal framework, above all thievant United Nations Security Council resolutions
and the Law of the Sea. Especially the formulatbthe mission as one ‘in support of UN Security
Council resolutions suggests that Operatdalanta functions as an executing arm of the Security
Council. The EU is thereby — as the TEU puts ibatdbuting to ‘multilateral solutions to common
problems® by addressing a threat to international peace samirity. Consequently, it is to this
universal end that it protects WFP ships, secu#time traffic and pursues pirates.

Among the ships that are to be protected, WFP igssgoy priority. They are not only mentioned
first, but are also given the express possibilitthtive armed units put on board. Most importantly,
however, is the absence of a reference to ‘a casmbe evaluation of needs’ which applies to
merchant vessels. Among the merchant vesselsstioalion is made between ships sailing under EU
Member State flags or those with Union citizens bward and the rest. The presentation of the
operation by the Council further highlights thisopitization. Features like the ‘food count’ tables
used on the factsheets about the operation, infgyms that between the launch of the operation and
the end of 2010 about 490000 tons of food have de#éwvered and ‘on average, more than 1600000’
Somalis have been fed each #4yoster the impression that this mission is of anprily, if not
exclusively, humanitarian character. A similar ‘Eiltlzens rescued’ count is nowhere to be found.

5. A Mismatch of Objectives?

The question now arises as to the relationship émtwthe operational mandate and its specific
objectives on the one, and the constitutional diyes of the EU Treaties on the other hand, and how
they each frame the discretion of the EU forcegyases to Operatioltalanta Even though, as was
concluded earlier, there exist neither court juasoin nor individual rights here, objectives atél s
legally binding and serve as a normative frameworkhe actors called upon to pursue them.

At this point, it is worth drawing an analogy frdanniello Saliceti’'s example for the application of
the principle of non-discrimination in the cont@ttan evacuation operation of EU citizens (sepra

81 Art. 1(3) of the Joint action as amended by Cdubetision 2009/907/CFSP of 8 December 2009 amentbitg Action
2008/851/CFSP on a European Union military operatiocontribute to the deterrence, prevention apdession of acts
of piracy and armed robbery off the Somali coa60f] OJ L322/27, Art. 1.

82 Council Joint Action 2008/851/CFSP, Art. 2. Couri2icision 2009/907/CFSP added the words ‘and copeoapoint
(f) and added point (g) on data transfers.

8 Art. 21(1), second indent TEU.

84 Council of the European UnioEl naval operation against piracy (EUNAVFOR Somal@peration ATALANTA)
January 2011, EUNAVFOR/26,
www.consilium.europa.eu/uedocs/cms_data/docs/mmBsass/files/110104%20Factsheet%20EU%20NAVFOR%20S0
malia%20-%20version%2026_EN.pdf, 2.
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section 3.). He suggests that non-discriminatiorsuoh a case requires to ‘take onboard an equal
number of distressed EU citizens of each natiopaiit a rescue operation by aircréftin this
example, it seems to be implied that first EU emig would have to be rescued, leaving only any
potential spare seats for third country nationgigen though it is difficult to agree with such acit
application of equalitamongEU citizens, it reveals nonetheless the assumptianthe objective of
citizen protection frames the discretion of theoexin a particular situation.

Let us assume then a situation in which Atalanta warship receives distress calls from several
vessels being attacked by pirates. On one shipe #ire a number of EU citizens present, on thersthe
not. There are no other warships available. Fonteship, the distance to the distressed shipsdata
the same, and given time constraints, only one chiipbe helped, leaving the others at the mercy of
the pirates. It is a hypothetical example, but gitlee vastness of the area covered and the rdiative
little number of warships availabi@it is not entirely far-fetched. In such a situatidepending on the
features of the other ships, the mandatAtafantaand the objectives of Art. 3(5) TEU, in particular
with regard to the protection of citizens, mightaiendds.

As was pointed out, the mandate of Joint Action&8B1 prioritizes WFP ships, and provides as
criterion to choose among merchant vessels a gasade evaluation of need. Thus, assuming there
was a WFP ship among the distressed vessels, #ratmmal mandate would unequivocally point to
the WFP ship to be rescued, abandoning the EUengion the other ship to their fate. The general
objectives of the Union, however, explicitly emplzasthe protection of citizens in the EU’s external
action. This shifts the balance, if not towardsofaning the ship with EU citizens onboard, at ldast
less clear-cut priority structure. This result is(@so morally difficult) choice between either
promoting the universal/altruistic value of ensgrithe flow of humanitarian aid to the suffering
population of Somalia or pursuing the self-intezdsbbjective of protecting one’s own citizens.

What if, alternatively, the choice was between egaaship (with no crew members who are EU
citizens) and a yacht with EU citizens? The mardatase-by-case criterion is of little use herethas
need is equal in this example. Consequently, thedate gives no further guidance, leaving it up to
the commander of the warship to deditlért. 3(5) TEU, in turn, frames it as a choice be¢w
safeguarding the EU’s interest in safe maritimeléry helping the cargo vessel or contributing to
citizen protection by helping the yacht. Thougtsias such also an open choice, the explicit ratere
to citizens as opposed to the wide notion of ‘i@sgrmight tilt the balance towards EU citizens.

Arguably, for a nation-state, the choice to givefity to its own citizens in both cases would bet
objectionable. Universal and economic objectivesrat to be discounted, but in this particular case
they could not be served in view of the imperat¥g@rotecting one’s own nationals first. Charitg, s
to say, begins at home. As a states ‘will be plagader extreme political pressure to act to prateet
safety of their nationals abroad’ and cannot ‘ligiiefuse such protection when it lies within [tfei
powers to afford it® one could imagine the domestic political outragyesf case in which the national
military failed to prevent the kidnapping of natis by pirates when it had the chance to do stihdn
EU context, however, this is a more delicate matiéom a Member State perspective, helping

o)

® lanniello Saliceti, ‘The Protection of EU CitizeAboard’ 97. Arguably, this is somewhat reminiscehNoah’s Arc and

the divine instruction to save ‘two of every kin@enesis 6:19). Also, whether the EU law principleequal treatment
can overrule humanitarian considerations (‘womed ahildren first’) or practical effectiveness (4ir come, first
served’) can be questioned.

8 The area of operation dftalantais about 2 million square nautical miles, i.e.aBsa comparable to twice that of the

Mediterranean, and is being patrolled by about zedétalantawarships and two to four reconnaissance aircEafen
by adding the deployments of the other naviesdifigersion remains very thin.

87 Among the merchant vessels, according to SanBaemeco, the wording ‘on a case-by-case’ basishmsyggest that

ships carrying a European flag would prevail buliate this assumption has not proven to be coranchez Barrueco,
‘Reflections on the EU Foreign Policy Objectives Behthe “Integrated Approach™ 221.

©

% Bowett, ‘The use of force for the protection ofioaals abroad’ 45.
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another Member State’s nationals is at the outsetca of altruism (e.g. the Dutch navy rescuing the
German crew from th®IS Taipar). But the fact that both of them are EU Membetestand by virtue

of the over-arching concept of Union citizenshigecomes a self-serving act from the perspective o
the outside, non-EU worfd.

How can this tension between the Joint Action amti &(5) TEU be resolved? Even though
CFSP/CSDP acts are not qualified as ‘legislativis’ 8¢ they are binding and the primacy of the
primary law asex superiorapplies’* The introduction of Union objectives of generapligation (Art.

3 TEU) by the Lisbon reform bolsters this conclusidhis means, in the absence of a clear conflict,
that the secondary instrument, i.e. the Joint Axctiere, must be interpreted in conformity with the
primary law. Hence, the objectives of the operatisrset out in the mandate cannot be interpreted in
such a way that the pursuit of any of the congtihatl objectives as set out in Art. 3(5) TEU is
undercut. Hence, Operatidtalantds mandate is not to be construed as neglectingtbiction of
Union citizens. Given its total absence from thendae, there is in any event potential for
disorientation or misunderstanding in critical ations where clear guidance from the legal
framework would be highly desirable.

One may think about plausible reasons for the dounsps absence of citizen protection in the
mandate. One possible explanation may be the ppaticn of third countries in the operation. To
date, Norway, Croatia, Ukraine and Montenegro haor@ributed toAtalanta® Therefore, one might
consider it inappropriate to mandate these countdehelp protect EU citizens. Here, the same logic
applies: It would challenge the priority of protegttheir own nationals (or interests) by commgtin
themselves tAtalanta Then again, it would not be inconceivable to dimgdd the protection of
citizens of participating countries to the mandagewell. As we have seen, the ‘Petersberg task’ of
rescue operations in Art. 43(1) TEU is deliberately open to rescuing third-country nationals as
well.

Another reason might be the political sensitivifyfairopean countries regarding the issue of using
military force to save their own nationals (aadfortiori, other EU citizens). Therefore, the emphasis
is put on the multilateral framework and univershjectives. Germany would be at the forefront of
such considerations. It should be recalled thateF@dresident Kéhler resigned from office in mid-
2010 following protracted criticism for a statemehat for a country like Germany, it might be
necessary to also defend its interests such astraele routes by forc&. Subsequently, German
Foreign Minister Westerwelle tried to clarify Gemyé stance in a speech before Bundestagn
Operation Atalanta in November 2010. Regarding the protection of awati interests
(Interessenwahrnehmupfe underlined that the entire operation hadsagationale the guarantee of
delivery of humanitarian aid, and only as a secondgoal there was also the protection of

8 For an interesting discussion of the transforamtfbonum communt® bonum particularedepending on the point of

view, see J Isensee, ‘Gemeinwohl im Verfassungsstad Isensee and P Kirchhof (edslandbuch des Staatsrechts der
Bundesrepublik Deutschlandol 4: Aufgaben des Staatehird edition (Heidelberg: C.F. Miilller 2010) 8a8d 19-22.

% Art. 24(1), second indent, TEU.

1 On the legal nature of CFSP acts and the hierasthprms see R Wessdlhe European Union's Foreign and Security

Policy: A legal institutional perspectiy@he Hague: Kluwer 1999) 198-204; also R Gosalbod3éSome Reflections on
the CFSP Legal Order’ (2006) €bmmon Market Law Revie¥B7, 341-47.

%2 See e.gCouncil Decision 2010/199/CFSP of 22 March 2010 andigning and conclusion of the Agreement between
the European Union and Montenegro on the participadf Montenegro in the European Union militaryeogttion to
contribute to the deterrence, prevention and remesof acts of piracy and armed robbery off then8lb coast
(Operation Atalanta) [2010] OJ L88/1.

For a reproduction of the original quote see Thi¥aka, ‘Krieg flur WirtschaftsinteressenTagesschau27 May 2010,
www.tagesschau.de/ausland/koehler370.html.
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international maritime traffié! As he put it, ‘foreign policy that is committed hoimanitarian values
can, may, even must also take into account onels ioterests® However, he then softened this
reference to the ‘own interests’ by stating thaeffom of movement on the high seas is a common
interest of the international community and thatr@ny was acting under a mandate of the UNSC.
While we see here that the pursuit of the natiamakest is still a contentious issue, the protectf
citizens did not figure as controversial in thecdission. It was rather the tension between economic
and universal humanitarian considerations. As wastioned earlier, the German government had
planned and only narrowly avoided carrying out geration of German special forces to rescue the
partly German crew of the kidnapped container stipsa Stavange¥

In other Member States, such controversies do eemsto arise at all either. The Swedish foreign
ministry, for instance, also puts the protectioWFP ships first, whereas the presence of navaéfor
‘is also seen to make it easier for merchant shigpm the area, including vessels that fly the Ssred
flag and that sail in the are&.Here, the protection of Swedish ships serves asdirect motivation.
More explicit is the Spanish government’'s statem&hie ministry of defence points out that ‘the
problem of piracy represented not just a threabternational maritime security, but also to natibn
interests in the area, represented by the fishitiyites of the Spanish tuna fleet in the Indian
Ocean.® For the Spanish government, the protection of Bpdishermen and WFP ships appear side
by side as motivation for sending ships to thaa &feAs was already mentioned earlier, the French
already have a history of using force to rescug tiaionals from pirates captured by Somali psate

Thus, neither third country participation nor pohi sensitivity plausibly explain the absence of
citizen protection from the mandate Afalanta To the contrary, a look at the national standesSl
Member States rather indicates that the forcefotgation of nationals is not controversial. Butsthi
equally shows that citizen protection, especiallythe realm of security policy, is still seen fram
strictly national viewpoint, which remains thus faraffected by the concept of ‘Union citizenship’.
The elevation of the protection of EU citizens aaf@o a constitutional objective of the Union does
not seem to have altered this. lllustrative is reggain the example mentioned at the outset, iee. th
rescue of German crew members of the hijad¥&dTaipanby Dutch troops from the frigatdNLMS
Trompoperating in the framework éftalanta Not even the Operation itself regarded this aacof
protecting EU citizens by CSDP assets. Insteadptéss release btalantaon the successful rescue
operation limited itself to stating that ‘EU NAVFORNLMS Tromp retakes pirated MV Taipan’,

% German Foreign OfficcRede von AuRenminister Westerwelle im DeutscheneBtaglzur deutschen Beteiligung an der
Operation ‘ATALANTA’ am Horn von Afrika 24 November 2010, www.auswaertiges-
amt.de/DE/Infoservice/Presse/Reden/2010/101124-BNeAta-Rede.html?nn=339506.

% Eine AuRenpolitik, die humanitaren Werten veigiftet ist, kann und darf, ja muss auch die eigdntaressen im Blick
behalten.’ (translation by author) German Foreidfic®, Rede von AuRenminister Westerwelle

%  German Foreign Officd&Rede von AulRenminister Westerwelle

9 1t should be noted that whereas the rescue teamefi part of the German Federal Police, it wasosted on a US navy
vessel, which was escorted by German warshipsotitistly, one could also recall here the rescuesigyman special
forces of the kidnapped aircrdfandshutin 1977, which, coincidentally, took place on Stinsail as the plane had
landed on the airport of Mogadishu.

% Ministry of Foreign Affairs of Sweder§weden to strengthen its commitment in Somaliess release, 21 January 2010,

www.sweden.gov.se/sb/d/12653/a/138256.

‘[...] el problema de la pirateria en Somaliaresgntaba, no sélo una amenaza para la seguridéthradanternacional,
sino también para los intereses nacionales emla, zepresentados por la actividad pesquera detdadtunera espafola
en el indico.’ (translation by author) Spanish Miny of DefenceQperacion ‘Atalanta’ de lucha contra la pirateria
www.mde.es/en/areasTematicas/misiones/enCurso/resioision_09.html?__locale=en.

99

190 see also Spanish Ministry of DefencAfdlanta’ ha permitido detener a mas de 1.000 pisaén siete mesepress
release 8 October 2010, www.mde.es/gabinete/naas®2010/10/DGC_101008_informe_atalanta.html.
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thus identifying the warship as part of the EU atien®* Also in the national media of both

countries, it was not portrayed in a European matiye.% Especially telling was the angle taken by
an Associated Press reporter who subtitled higlaron the incident: ‘Dutch marines sidestep EU
bureaucracy to rescue German container ship fromaSirates”® From this viewpoint, the EU
does not appear as the actor or even facilitatothfle Member States to act, but as an obstacle to
achieving the goal of mutual protection of natianal

6. Conclusion:Civis Europaeus in Foro Interno, Externo Barbarus

The discussion of this encounter betweendivées europaeusnd thehostis humani generisff the
coast of Somali yields the following observatiok#st, in this particular setting, internationaiva
allows the protection by the use of force of vidiof piracy by virtue of the Law of the Sea and the
special regime imposed by the UN Security Coundithin this particular framework, states are
allowed to use forcalso for the purpose of protecting their own citizensnf pirates. Secondly, the
concept of ‘Union citizenship’ gives us a new pexgjve to look at the challenge for the Member
States to protect jointly their citizens abroad.eTditruistic objective of protecting a foreigner is
transformed into the Union’s constitutionally emtitbed self-interest to proteits owncitizens. Union
citizenship has now an explicit external dimensiaich goes beyond diplomatic and consular
assistance, and indeed includes also the use aCRE$®/CSDP. Thirdly, the mandate of Operation
Atalantaclearly prioritizes the pursuit of universal olijees, above all the protection of WFP ships,
and otherwise lumps together all merchant shipskingano reference to Union citizens at all.
Therefore, fourthly, while the notion of EU citiz@np looms large in the primary law and in Union’s
internal sphere, it is conspicuously absent inithplementing acts of the operation. This creates
tension which in extreme situations can lead tdiqpyithe protection of Union citizens on the back
seat. Whereas this would be politically highly comersial in a national setting, the salience o th
issue appears not to have surfaced at the Uni@h lev

In view of these observations, it can be conclutleat there is a widening gap between the
increasingly powerful notion of Union citizenshiptln the Union and its present weakness outside
of it. Internally, the development of Union law neskit increasingly difficult to construe nationals
from different Member States as proper ‘foreigneféie phraseivis europaeus suarries weighin

foro interna Externally, we see that tlotves europaemight receive consular assistance in case, for
instance, they get jailed, are hospitalized or tbedr passport. However, in the face of piratackts

in the troubled waters off the Somali coasVis europaeus sumemains thus far a call that falls on
deaf ears.

101 EY NAVFOR SomaliaPirated German ship rescued — EU NAVFOR HNLMS Treetgikes pirated MV Taiparpress
release, 5 April 2010, www.eunavfor.eu/2010/04fgidagerman-ship-rescue-eu-navfor-hnmis-tromp-restqdieated-mv-
taipan/.

102 See  e.g. ‘Mariniers ontzetten gekaapt Duits $chipNRC  Handelsblad 5  Aprii 2010,
vorige.nrc.nl/nieuwsthema/piraterij/article25180%&/Marinefregat_Tromp_pakt_tien_piraten; and  ‘Ni&thder
befreien deutsches Containerschiffhiegel Onling5 April 2010, www.spiegel.de/panorama/0,1518,&3760.html.

103 M Corder, ‘Dutch Sidestep EU Red Tape to Rescuen@e Ship’ ABC News6 April 2010,
abcnews.go.com/International/wireStory?id=10295582.
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