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1 Introduction

1 THE INTERNATIONAL FIGHT AGAINST IMPUNITY: BEYOND ROME AND
THE HAGUE

1.1 The importance of national prosecutions for the international fight
against impunity

10 May 2013 was a historic day. In the words of David Tolbert, President
of the International Center for Transitional Justice, it was a day which
would be “carved into the history of the fight against impunity for mass
atrocities”.! On that day, Efrain Rios Montt, the former dictator of Guate-
mala, was found guilty, by a Guatemalan court, of the crime of genocide
and of crimes against humanity and sentenced to 80 years imprisonment. It
was the first time a former head-of-state had ever been tried and convicted
for the crime of genocide by the courts of his own home state. Many in the
packed courtroom celebrated the conviction with cheers and song, while
the press crowded around Rios Montt and the judge shouted to security
to make sure the convict would not leave the room before the police had
arrived to escort him to prison. That night, the former dictator, who had
seemed utterly untouchable for so many decades, found himself in a prison
cell.

The Rios Montt trial underscores the fact that national proceedings
continue to be an important front in the international fight against impu-
nity for atrocious crimes, and that important victories can indeed be won
through national courts. At the same time, however, the aftermath of the
Rios Montt conviction unfortunately illustrates the extreme sensitivity and
fragility of such domestic proceedings. Only ten days after the tumultuous
scenes described above, the Guatemalan Constitutional Court intervened
in the proceedings and annulled the trial court’s judgment, leading many
to believe that the Constitutional Court had given in to political pressure
exerted by Rios Montt’s many powerful friends and allies.?

1 ICTJ, “ICTJ: Conviction of Rios Montt on genocide a victory for justice in Guatemala, and
everywhere’, report of 10 May 2013, available at <https://www.ictj.org/news/ictj-con-
viction-rios-montt-genocide-victory-justice-guatemala-and-everywhere>, last checked:
08-02-2018.

2 See for example .M. Burt and G. Thale, ‘The Guatemalan genocide trial: using the legal
system to defeat justice’, available at < https:/ /www.ijjmonitor.org /2013 /06 /jo-marie-
burt-and-geoff-thale-the-guatemala-genocide-case-using-the-legal-system-to-defeat-jus-
tice />, last checked: 04-05-2018.



2 Chapter 1

That domestic proceedings form an important part of the fight against
impunity has at times seemed forgotten by those involved in it at the inter-
national level. For many, the international struggle against impunity has
become almost synonymous with the development of international criminal
law as a field of law, and more particularly with the development of the
various international criminal tribunals. The creation of the International
Criminal Court (“ICC”), through the adoption of the Rome Statute, is
often presented as the crowning achievement or the “culmination” of the
fight against impunity.3 This fight had started, the narrative goes, with
the pioneering work of the Nuremburg and Tokyo Tribunals after World
War IL. It then lay in hibernation for decades, waiting out the geopolitical
winter of the Cold War. It was resumed, and accelerated, in what has been
called the “long decade” of the 1990s,* which saw the end of the Cold War,
a surge in international interventions and institutions and the establishment
of the ad hoc tribunals for the former Yugoslavia and Rwanda. This rocky
road eventually led the fight against impunity to full maturity in 1998 with
the creation of the ICC. Thanks to the work of these international criminal
courts, it is said, “the old era of impunity” has come to an end and “a new
age of accountability” is arising in its stead.>

When the international criminal courts were being established in the
1990s, their role in the fight against impunity was envisaged primarily as
that of trial courts. International criminal courts were to be the prime venue
for bringing those responsible for mass atrocities to justice. After all, his-
tory had shown that, if left to decide for themselves, states are generally
not inclined to prosecute international crimes of their own accord. This had
been the entire motivation behind the fight against impunity to begin with.
Thus, in the years leading up to the establishment of the ICC, the need for
such an institution was articulated as a response to the failure of national
jurisdictions to fulfill their obligation to bring the perpetrators of interna-
tional crimes to justice.® Moreover, the proponents of international criminal

3 P. Seils, Handbook on complementarity — an introduction to the role of national courts and the
ICC in prosecuting international crimes (ICT], 2016), p. 8.

4 F. Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann, T. Unger and V. Cadelo
(eds.), The United Nations Principles to Combat Impunity: a Commentary (Oxford University
Press, 2018), p. 4, citing J.H. Quataert, Advocating dignity: human rights mobilizations in
international politics (University of Pennsylvania Press, 2009), pp. 16-17.

5 Ban Ki Moon, ‘“The Age of Accountability’, Speech at the Review Conference of the Rome
Statute, Kampala, 11 June 2010, available at https:/ /www.un.org/sg/en/content/sg/
articles/2010-05-27 / age-accountability, last checked: 03-05-2018. See also A. Cassese,
‘Reflections on international criminal justice’, (2011) 9(1) Journal of International Criminal
Justice 271-275, p. 272, stating that: “This system of justice [individual criminal account-
ability for atrocities] had been a dream for centuries. The dream came true in 1945 then
halted but resumed in the early 1990s, with the establishment first of ad hoc tribunals and
subsequently of the International Criminal Court and many hybrid courts.”

6 See for example A. Cassese, ‘Reflections on international criminal justice’, (1998) 61(1)
Modern Law Review 1-10, pp. 6-8.
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courts have long been skeptical of the capacity of national courts to remain
neutral and maintain certain minimum standards of due process in politi-
cally sensitive cases, as those concerning international crimes inevitably
are.” The example of the Rios Montt trial and its aftermath described above,
underscores the legitimacy of such concerns.

However, no matter how legitimate these concerns about states’
political will and judicial capacity to successfully investigate and prosecute
atrocities may be, the first 15 years of the International Criminal Court’s
operations have shown that the fight against impunity cannot be fought
without them. The various limitations of the International Criminal Court
itself — both practical and political® — make it impossible for this institution
to fulfill its stated goal of ending impunity for the most serious crimes of
concerns to all of mankind in isolation. Moreover, the continued importance
of national prosecutions is necessitated by the Rome Statute itself, which
envisions a relationship between the ICC and national justice systems
based on the principle of complementarity.? As a result, many of those who
support the fight against impunity have now come to accept that “if the
fight against impunity is to progress, it will have to be largely [...] through
national efforts”.10

Interestingly enough, this realization has not diminished the centrality
of international criminal courts, and especially the ICC, in the narrative of
the fight against impunity. In the words of Elena Baylis, the discussion has
simply shifted “from international trials as such to international courts’
influence upon national trials and domestic legal systems.”!! Thus, much
scholarship has been dedicated to the question how the impact of inter-

7 Idem. See also K.J. Heller, “The shadow side of complementarity — the effect of Article 17
of the Rome Statute on national due process’, (2006) 17 Criminal Law Forum, 255-280, pp.
255-256.

8 See for example ].1. Turner, ‘Nationalizing international criminal law’, (2005) 41(1) Stanford
Journal of International Law 1-51, pp. 3-13 for a discussion of the political constraints of the
ICC as a result of the ‘limited commitment” of Members States and the active resistance of
powerful non-Member States; and E. Baylis, ‘Reassessing the role of international crimi-
nal law: rebuilding national courts through transnational networks’, (2009) 50(1) Boston
College Law Review 1-85, p. 15, for a discussion of how the limited resources of the ICC
make it difficult to investigate and prosecute more than a fraction of the population of
cases the ICC was created to address.

9 Under this principle, states retain the primary responsibility for investigating and pros-
ecuting the crimes under the Court’s jurisdiction, and the ICC can only step in to exercise
its jurisdiction where states are unwilling or unable to do so. The principle of comple-
mentarity is enshrined in Article 17 of the Rome Statute, in combination with paragraphs
4 and 5 of its preamble. For more on the principle of complementarity, see generally C.
Stahn and M.M. El Zeidy, The International Criminal Court and complementarity — from the-
ory to practice (Cambridge University Press, 2011).

10 N.Roht-Arriaza, ‘After amnesties are gone: Latin American national courts and the new
contours of fight against impunity’, (2015) 37 Human Rights Quarterly 341-382, p. 344.

11 E. Baylis, ‘Reassessing the role of international criminal law: rebuilding national courts
through transnational networks’, (2009) 50(1) Boston College Law Review 1-85, p. 2.
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national criminal courts on domestic proceedings for international crimes
may be maximized.12 At the ICC itself, the Office of the Prosecutor has
developed the notion of “positive complementarity’, meaning the idea that
the ICC Prosecutor should not limit its activities to investigating cases that
domestic authorities fail to investigate, but that it should actively encour-
age domestic authorities to investigate cases.!3 This notion has been further
theorized and developed over the years by a variety of scholars in a steady
stream of books and academic articles.# Some scholars built on the idea of
positive complementarity and invited the International Criminal Court to
see itself as part of a “system of multi-level global governance” in which the
ICC and national courts share the competence and the burden of furthering
the fight against impunity.1> This system of multi-level global governance
has been dubbed the Rome System of Justice.16

12 An important example of such scholarship can be found in the work of the DOMAC
research project. See http:/ /www.domac.is/about/, last checked: 26,/02/2015.In this proj-
ect, which was concluded in 2011, researchers from the law faculties of several European
and Israeli universities cooperated in order to “assess the impact of international court
procedures on domestic procedures for putting to trial the perpetrators of mass atrocities,
with a view of maximizing such impact and improving thereby the quantity and qual-
ity of the domestic response to mass atrocities”. While the scope of the research project
was thus broad enough to examine the work of different types of international courts,
DOMAC focused its analysis mostly on the impact of international criminal courts and
tribunals and less on (regional) human rights courts. The DOMAC project only produced
one report on the impact of the ECHR: S. Borelli, “The impact of the European Court of
Human Rights on domestic investigations and prosecutions of serious human rights vio-
lations’”, DOMAC /7, May 2010. Also, with the exception of Colombia, the Latin American
region was not considered in the work of this project .http:/ /www.domac.is/about/.

13 This notion was first introduced by the OTP at the very start of its operations. See ICC-
OTP, ‘Draft paper on some policy issues before the Office of the Prosecutor’, September
2003, available at https:/ /www.icc-cpi.int/NR/rdonlyres/1FA7C4C6-DE5F-42B7-8B25-
60AA962ED8B6 /143594 /030905_Policy_Paper.pdf, last checked: 05-05-2018 and ICC-
OTP, ‘Informal Expert Paper: Complementarity in practice’, 2003, available at https:/ /
www.icc-cpi.int/NR/rdonlyres /20BB4494-70F9-4698-8E30-907F631453ED /281984 /
complementarity.pdf, last checked: 05-05-2018.

14 See for example W.W. Burke-White, ‘Complementarity in practice: the International Crimi-
nal Court as part of a system of multi-level global governance in the Democratic Republic
of the Congo’, (2005) 18 Leiden Journal of International Law 557-590, C. Stahn, ‘Comple-
mentarity: a tale of two notions’, 19 Criminal Law Forum (2008), 87-113 and C. Stahn and
M.M. El Zeidy (eds.), The International Criminal Court and Complementarity — from theory to
practice (Cambridge University Press, 2011).

15 W.W. Burke-White, ‘Complementarity in practice: the International Criminal Court as
part of a system of multi-level global governance in the Democratic Republic of the Con-
go’, 18(3) Leiden Journal of International Law (2005), 557-590, W.W. Burke-White, ‘Imple-
menting a policy of positive complementarity in the Rome System of Justice’, (2008) 19(1)
Criminal Law Forum 59-85 and W.W. Burke-White, ‘Proactive complementarity: the Inter-
national Criminal Court and national courts in the Rome System of Justice’, (2008) 49(1)
Harvard International Law Journal 53-108.

16 Idem.
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Thus, the ICC is still understood as the “keystone” of global justice,1”
even if it is recognized that it cannot fight the fight against impunity alone.
Critics have noted that, at times, discussion of how international criminal
courts may encourage national prosecutions has in fact focused more on
“whether and how to preserve a central role for these international courts,
in which the international community has invested so much hope”.18 While
that may be a somewhat cynical way of framing the interest in notions of
positive or proactive complementarity, the continued focus on international
criminal courts does unnecessarily limit our perception of how the fight
against impunity may best be advanced.

This study is motivated by the same interest of much of the scholarship
described above, namely in the question how national authorities can be
motivated to advance the fight against impunity by investigating and
prosecuting those responsible for mass atrocities through their domestic
justice systems. However, it proposes that answers to this question can also
be found outside of Rome and The Hague. That is to say: outside of the
international criminal courts.

Instead, this study seeks to examine the important contributions of
human rights bodies to the fight against impunity, through their support for
victims’ claims to truth and justice. These contributions date back to before
the establishment of the ad hoc tribunals. Already during the Cold War,
which had paralyzed the fight against impunity on the international level,
victims and their allies in civil society were continuing it at the national
level, fighting tooth and nail to force their governments to recognize and
investigate serious and systemic violations of human rights and bring
the perpetrators to justice.l® Recourse to human rights bodies was, and
remains, an important strategy for these actors in their struggle for justice at
the domestic level.20 Nowhere has this mechanism been more visible than
in Latin America, where victims of civil wars and military dictatorships
brought their claims for truth and justice to the Inter-American human
rights system (“IAHRS”).

17 Ban Ki Moon, ‘The Age of Accountability’, speech at the Review Conference of the Rome
Statute, Kampala, 11 June 2010, available at https:/ /www.un.org/sg/en/content/sg/
articles/2010-05-27 /age-accountability, last checked: 03-05-2018.

18 E. Baylis, ‘Reassessing the role of international criminal law: rebuilding national courts
through transnational networks’, (2009) 50(1) Boston College Law Review 1-85, p. 3. More
recently, Marieke Wierda has also been critical of the ‘Court-centric conception of com-
plementarity” on the part of ICC officials and certain international legal scholars. See M.
Wierda, ‘The local impact of a global court — assessing the impact of the International
Criminal Court in situation countries’ (PhD thesis, Leiden University, 2019), pp. 87-91.

19 Joinet explains how this movement started out by petitioning their governments to pro-
vide amnesty to political prisoners and later moved to demanding truth and justice for the
victims of abuse by the State. See E/CN.4/Sub.2/1997/20/Rev.1, ‘Question of the impu-
nity of perpetrators of human rights violations (civil and political)’, Revised final report
prepared by Mr. Joinet pursuant to Sub-Commission decision 1996/119, 2 October 1997.

20 Seefor example B.N. Schiff, Building the International Criminal Court (Cambridge University
Press, 2012), pp. 27-29.
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1.2 The Inter-American human rights system and the fight against
impunity in Latin America

The Inter-American human rights system is one of the three regional
systems for the protection of human rights. It is part of a broader regional
organization, the Organization of American States (OAS), which was cre-
ated in 1948 at the Ninth International Conference of American States in
Bogota. The system is built on two basic documents: the American Declara-
tion on the Rights and Duties of Man (“American Declaration”), which was
adopted along with the OAS Charter in 1948,2! and the American Conven-
tion on Human Rights, which was adopted in 1969 and entered into force
in 1978. These two basic documents establish the rights protected by the
Inter-American system and create its two organs: The Inter-American Com-
mission on Human Rights (“IACmHR”) and the Inter-American Court of
human rights (“IACtHR”).

The IACmHR is the political organ of the Inter-American system, cre-
ated through the OAS Charter. It was, however, not established in practice
until 1960. Its purpose is to promote human rights in the Americas and
advise the OAS on human rights related issues. To this effect, it has been
given three main tasks: monitoring and reporting the human rights situ-
ation in the individual OAS Member States (country reports), monitoring
and reporting on regional trends and concerns in relation the protection of
human rights (thematic reports), and hearing individual complaints in rela-
tion to concrete and specific human rights violations. The IACmHR reports
to the General Assembly of the OAS. It can make recommendations to
Member States as to how they can improve their human rights policies and
resolve individual cases. However, in line with the Commission’s mandate,
these recommendations are not binding.

The Inter-American Court, on the other hand, is the judicial organ of
the Inter-American system, created by the ACHR and tasked with the pro-
tection of the rights included therein through adjudication. The IACtHR’s
jurisdiction includes “all cases concerning the interpretation and applica-
tion of the provisions of [the ACHR] that are submitted to it” (Article 62(3)
ACHR). It can deliver advisory opinions on matters concerning the inter-
pretation of the ACHR when so requested by Member States or organs of
the OAS (Article 64 ACHR) and hear cases concerning alleged violations of
human rights committed by Member States against individuals (Article 63
ACHR). Its judgments regarding violations of human rights of individu-

21  As the simultaneous signing of these two documents shows, respect for and the protec-
tion of human rights was part of the OAS’ mission from the beginning. In accordance
with the preamble to the OAS Charter, the organization was established, in part, with an
eye to “the consolidation on this continent, within the framework of democratic institu-
tions, of a system of individual liberty and social justice based on respect for the essential
rights of man”. Accordingly, Article 3(I) of the Charter proclaims “the fundamental rights
of the individual” to be one of the principles underlying the organization.
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als are binding on the states involved in them. However, the scope of the
IACtHR’s jurisdiction is limited in two important ways: firstly, its jurisdic-
tion must be accepted separately by each State Party to the ACHR (Article
62(1) ACHR); secondly, the IACtHR can only hear cases brought before it by
States Parties or by the Inter-American Commission (Article 61(1) ACHR).
In other words, individuals do not have direct access to the IACtHR, but
must rely on the Commission’s judgment in deciding whether to pursue
their case further or not.

That the Inter-American human rights system has become a key player
in the fight against impunity is only logical, if one considers the historical
and political background against which it has developed its operations. The
first three decades of the IACmHR’s practical existence coincided with the
darkest years of the Cold War and its devastating effects in Latin America in
the form of proxy-wars, military dictatorships and the violent oppression of
political opposition. During these years, as mechanisms were being set up
all over the continent to facilitate the large scale disappearance and murder
of dissidents, the promotion of human rights was not an easy task. In the
words of former IACtHR judge Thomas Buergenthal, “[e]ffective human
rights institutions were not something many governments in the region
believed in at the time”.22

One can imagine the challenges this situation presented to the nascent
IACmHR, which was allowed to exist mainly for propaganda purposes.23
However, unsatisfied with the role of fig-leaf envisioned for it by the
governments of the region, the Commission decided that the only way to
meaningfully fulfill its mandate would be through confrontation, rather
than cooperation, with Member States. Taking its monitoring role seriously,
the Commission started reporting critically on the developing human rights
situation in countries like Chile, Uruguay and Argentina as early as the
mid-1970s.24 In doing so, it was unable to rely on the information provided
by the various governments, as it had originally planned to do.2> Instead,

22 J.Pasqualucci, The practice and procedure of the Inter-American Court of Human Rights (2nd
edition, Cambridge University Press, 2013), p. xv.

23 Idem.

24 See for example OEA /Ser.L/V /11.34 - doc. 21 corr.1, 25 October 1974, Report on the status
of human rights in Chile; OEA /Ser.L./V /11.37 - doc. 19 corr.1, 28 June 1976, Second report
on the situation of human rights in Chile; OEA /Ser.L./V /1143 - doc. 19 corr.1, 31 January
1978, Report on the situation of human rights in Uruguay; and OEA /Ser.L/V /11.49 - Doc.
19 corr.1, 11 April 1980, Report on the situation of human rights in Argentina.

25  As the IACmHR noted in its second report on the situation in Chile, it had originally
planned to base its report entirely on the written reports it had hoped to receive from the
Chilean government in response to its requests for information. However, this work plan
was “seriously perturbed by the attitude adopted by the government of Chile”, which
simply denied the Commission’s requests. See OEA /Ser.L/V /11.37 - doc. 19 corr.1, 28
June 1976, Second report on the situation of human rights in Chile, para. LIL9 (describing
“methods of work”). On other occasions, the Commission was denied access to Members
States’ territories to conduct in loco observations. See for example OEA /Ser.L/V /11.43 -
doc. 19 corr.1, 31 January 1978, Report on the situation of human rights in Uruguay.
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it has had to rely on “other sources” to obtain the information it needed,2¢
including the denunciations of individual victims of human rights viola-
tions, victims associations, NGOs, labor unions, religious leaders and UN
organizations present in the countries under investigation.2” The IACmHR
was thus compelled to cement strong relationships with civil society groups
opposing political repression and to become “a vehicle for the presentation
of denunciation and the issuance of condemnation of this repression”.28

As the Cold War thawed, the political situation in the region also began
to change. By the time the IACtHR heard its first cases in the late 1980s,2°
much of Latin America was in a process of transition from dictatorship to
democracy and/or from war to peace. Accordingly, the priorities of the Inter-
American human rights system and its allies in civil society began to change.
In the previous decades the Commission had focused on reporting the
developing human rights crisis in the region and applying pressure on gov-
ernments to end their practices of enforced disappearance and other forms
of political oppression. Now that these practices were indeed coming to an
end, the question how to respond to the legacies of violence asserted itself.

The representatives of the previous regimes, who still held positions of
power in many Latin American states, had a very clear answer to this ques-
tion: amnesty. Those who had been responsible for the systematic violation
of human rights were not to be touched. Pinochet, for example, famously
threatened the civilian government that succeeded his regime by saying that
“the day they touch any of my men, the rule of law ends”.30 In a region with
a long tradition of military coups, such threats carry a particular punch.
Amnesty laws were duly adopted, not only in Chile but in most of Latin
America, to pacify the still powerful representatives of former regimes.

Of course, the victims of those previous regimes and the civil society
groups that had long opposed (and, as a result, suffered) their oppressive
practices proposed a very different answer: they demanded justice. For

26 See for example OEA /Ser.L/V /11.37 - doc. 19 corr.1, 28 June 1976, Second report on the
situation of human rights in Chile, para. L.I1.12 (describing “methods of work”).

27 See for example OEA /Ser.L./V /1149 - Doc. 19 corr.1, 11 April 1980, Report on the situation
of human rights in Argentina, para. I.B (describing the “Activities of the Commission
during its on-site observation”).

28 D.J. Padilla, ‘The Inter-American Commission on Human Rights: a case study’, (1993)
9(1) American University International Law Review 95-115, p. 97.

29  As]Jo Pasqualucci explains, the Court was established in 1979, when the first judges were
selected to the bench. However, the Commission did not forward individual cases to the
Court until 1986. During the first half of the 1980s, the work of the Court was therefore
limited to providing Advisory Opinions. See ].M. Pasqualucci, The practice and procedure
of the Inter-American Court of Human Rights (Cambridge University Press, second edition,
2013), p. 6.

30  Pinochet made this statement in October 1989, during a speech the city of Coyhaique. It
was cited in a constitutional complaint against Pinochet presented to the Chilean parlia-
ment in March 1998. See B. Loveman and E. Lira, El espejismo de la reconciliacion politica
— Chile 1990-2002 (LOM ediciones, 2002), p. 194. See also S.P. Huntington, The third wave:
democratization in the late twentieth century (University of Oklahoma Press, 1993), p. 216.
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these groups, the impunity enjoyed by even the worst offenders from pre-
vious regimes showed that the status quo had not really changed, formal
transition to democracy notwithstanding. The denial of justice through
official amnesty legislation and unofficial tactics of delaying and undermin-
ing investigations was regarded as only the latest in a long line of violations
their most basic human rights. Thus, the demand for justice for past crimes
became an important rallying cry for social mobilization post-transition. As
before, these groups found an important ally in the IACmHR, which now
became a vehicle through which they were able to present their claims for
justice.

This was the context in which the Inter-American Court, in 1988, deliv-
ered its first judgment in the case of Veldsquez Rodriguez et al. v. Honduras.
As will be discussed further on in this study, through this seminal first
judgment the Court committed itself to the fight against impunity, which
would come to dominate its agenda for decades to come. In this judg-
ment, the JACtHR held that, as part of their obligation to ensure human
rights under Article 1(1) ACHR, states have an obligation to investigate,
prosecute and punish violations of those rights. In another early judgment
the Court defined impunity as “the total lack of investigation, prosecution,
capture, trial and conviction of those responsible for violations of the rights
protected by the American Convention” and held that “the State has the
obligation to use all the legal means at its disposal to combat that situation,
since impunity fosters chronic recidivism of human rights violations, and
total defenselessness of victims and their relatives”.3!

Since then, the Court has dedicated much of its case law to denouncing
the lack of investigation and prosecution of grave human rights violations,
analyzing the precise mechanisms through which victims are denied justice,
ordering Member States to take specific measures to resolve entrenched
forms of de jure and de facto impunity and following up on their progress in
taking those measures.

1.3 Research questions

The Inter-American human rights system has thus been involved in
the fight against impunity for decades. However, this fact has long been
ignored by scholarship on the fight against impunity32 or presented as a
phase that had been ‘overcome’ through the establishment of the interna-

31  IACtHR Bimaca-Veldsques v. Guatemala (merits), 25 November 2000, para. 211, citing IAC-
tHR Paniagua Morales et al. ("White Van’) v. Guatemala (merits), 8 March 1998, para. 174. See
also IACtHR Baldeon-Garcia v. Peru (merits reparations and costs), 6 April 2006, para. 168.

32 See A. Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdic-
tion of the human rights courts’, (2013) 107(1) American Journal of International Law 1-44,
p- 1, noting that the practice of human rights bodies to order states to investigate and
prosecute international crimes has been “[a]lmost entirely overlooked by the scholarship
on these mechanisms for accountability”.
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tional criminal courts.33 As demonstrated by Alexandra Huneeus in her
pioneering study on the ‘quasi-criminal jurisdiction” of human rights courts,
the focus on international criminal courts as the main international legal
institutions driving the fight against impunity does not reflect reality.3* Not
only do international human rights bodies like the (organs of the) IAHRS
regularly order states to investigate, prosecute and punish grave viola-
tions of human rights, Huneeus’ study suggests that the practical effects
of their involvement in the fight against impunity are far more significant
than sceptics have always assumed.3> Consequently, the experience of the
IAHRS in interacting with domestic authorities to achieve justice at the
domestic level holds valuable lessons for the international community. It
may inform the ICC’s policy of positive complementarity3¢ and “should be
considered as an alternative and complement to the existing mechanisms
for accountability”.37

This study therefore seeks to analyze further how the Inter-American
human rights system, in the exercise of its judicial function,3® has con-
tributed to the fight against impunity in Latin America. In doing so, this
study builds on Alexandra Huneeus” important work. However, it takes a
different approach to studying those contributions and to conceptualizing
the types of contributions the Inter-American system makes to the fight
against impunity. In Huneeus’ view, the Inter-American system contributes

33 See for example P. Seils, Handbook on complementarity — an introduction to the role of natio-
nal courts and the ICC in prosecuting international crimes (ICTJ, 2016), pp. 2-3, noting that
the creation of the international criminal courts marked the moment when “states had
caught up with civil society and human rights bodies around the world in recognizing
that impunity for serious crimes was unacceptable” and that it created a new system for
dealing with the world’s most egregious crimes.

34  A.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdiction
of the human rights courts’, (2013) 107(1) American Journal of International Law 1-44.

35  See A. Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdic-
tion of the human rights courts’, (2013) 107(1) American Journal of International Law 1-44,
pp- 15-20.

36 See A. Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdic-
tion of the human rights courts’, (2013) 107(1) American Journal of International Law 1-44,
pp- 31 and 40 and A. Huneeus, ‘Pushing states to prosecute atrocity: The Inter-American
Court and positive complementarity’, in: H. Klug and S. Engle Merry (eds.), The new legal
realism — studying law globally (Cambridge University Press, 2016).

37  A.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdiction
of the human rights courts’, 107(1) American Journal of International Law (2013), 1-44, p. 43.

38  Like Alexandra Huneeus, this study focuses primarily on the contributions made by the
Inter-American system through the exercise of its judicial function, i.e. the case law of the
IACtHR and those aspects of the IACmHR’s work that relate to individual complaints.
As a result, the more political monitoring and reporting duties of the IACmHR remain
outside the scope of this study, unless those political tasks are particularly salient to the
system’s handling of its judicial function. For an exploration of the more political aspects
of the work of the Inter-American human rights system and their impact on domestic
human rights outcomes in Latin America, see P. Engstrom (ed.) The Inter-American human
rights system: impact beyond compliance (Palgrave Macmillan, 2019).
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to the fight against impunity by triggering local prosecutions for interna-
tional crimes through the judgments of the IACtHR and its supervision of
compliance procedure.3 As will be further discussed below, the approach
taken in this study is informed by the belief that a compliance-based logic is
insufficient when analyzing the significance of the Inter-American system.40

This study, in contrast, is based on the idea that the contributions of the
Inter-American human rights system to domestic accountability processes
are almost always indirect, but that they may affect a circle of cases far
beyond the limited number which are subject to proceedings before the
IACtHR. Domestic accountability processes benefit not only from individ-
ual judgments in particular cases, but also from the proceedings leading up
to those judgments and from IACtHR doctrines relevant to the fight against
impunity. In a more practical sense, the Inter-American system contributes
to domestic accountability processes not by directly triggering prosecutions
— whatever that may mean — but rather by supporting the work of domestic
actors engaged in accountability processes at the national level.

Based on these considerations, the central research questions of this
project are:

1. How has the Inter-American human rights system, especially the Inter-
American Court of Human Rights, contributed to the development of
legal doctrines and techniques to advance the fight against impunity?

2. How have these doctrines and techniques, and the work of the Inter-
American system more broadly, aided the work of the relevant actors in
domestic accountability processes?

These two questions examine different dimensions of the Inter-American
contribution to the fight against impunity. They also pertain to different
disciplines. The first question is primarily a legal question, which focuses
on the legal obligations on states in the context of the fight against impunity
developed over the course of the IACtHR’s case law. The second question,
on the other hand, is an empirical, socio-legal question, which focuses
on the practical contributions of the Inter-American system to domestic
accountability processes. In particular, this study will examine the Inter-

39  This was the approach taken in Huneeus’ 2013 publication on the ‘quasi-criminal juris-
diction” of human rights courts described above, which has been an important point of
reference in the early stages of this research project. In more recent work, Huneeus seems
to have shifted her attention somewhat from compliance with IACtHR judgments, to the
effects produced by the proceedings conducted by the IACmHR and the IACtHR. See A.
Huneeus, ‘Pushing states to prosecute atrocity: The Inter-American Court and positive
complementarity’, in: H. Klug and S.E. Merry, The new legal realism, Volume II — studying
law gobally (Cambridge University Press, 2016), pp. 229-233.

40 Arecent volume on the impact of the Inter-American human rights system takes the
same view. See P. Engstrom (ed.) The Inter-American human rights system: imact beyond com-
pliance (Palgrave Macmillan, 2019).
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American system’s practical contributions to domestic accountability
processes in two countries: Guatemala and Colombia.4!

This could create the impression that the two questions are only loosely
connected through the fact that both relate to the same international institu-
tion. This impression is incorrect. To the contrary, the legal and practical
contributions of the Inter-American system to the fight against impunity
are highly connected. As this study will show, the capacity of the Inter-
American system to support the work of domestic pro-accountability
actors depends in large part on the particular, legally binding status of its
judgments and the doctrines developed in its case law. Moreover, certain
choices made by the organs of the Inter-American human rights system,
which have become the subject of criticism by legal scholars from various
fields of law, can be better understood in light of the dynamics involved in
the system’s interactions with domestic actors in the context of encouraging
domestic accountability processes. In short, in order to fully understand
the contributions of the Inter-American human rights system to the fight
against impunity, this study aims to examine its organs both as legal actors
and as social actors.

2 SCIENTIFIC CONTEXT OF THIS STUDY: WHAT WE KNOW ABOUT THE
CONTRIBUTIONS OF THE INTER-AMERICAN SYSTEM TO THE FIGHT
AGAINST IMPUNITY

Having thus articulated the research questions which this study seeks to
answer, it is important now to sketch the insights from various relevant
fields of study which have shaped the approach taken in this study. The
study has been informed by a number of debates which have developed in
various disciplines of relevance to this study. This section will first describe
these debates and then explain how the approach taken in this study builds
on the aforementioned debates and what it seeks to add to them. The meth-
odological implications of this approach will be discussed in section 3 of
this Chapter.

2.1 Legal scholarship on the obligation to investigate, prosecute and
punish as developed by the Inter-American system

The overarching legal doctrine employed by human rights bodies to
further the fight against impunity, is that of the obligation to investigate,
prosecute and punish human rights violations. This doctrine, which is often
referred to simply as the ‘duty to prosecute’, is therefore the starting point
of the analysis in the first part of this study. This study seeks to provide

41 The basis on which these two countries were selected for study and other methodologi-
cal issues related to the case study research conducted in this study will be discussed in
detail in section 3 of this Chapter.
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a comprehensive overview of the IACtHR'’s jurisprudence on the duty to
prosecute, of its development over time and of the plethora of more specific
obligations developed by the Court under the umbrella of that overarching
legal doctrine. In doing so, this study builds on the considerable body of
international legal scholarship which has analyzed — and often criticized —
aspects of the IACtHR's case law on the fight against impunity ever since
the Veldsquez Rodriguez judgment.

Firstly, a body of descriptive work, produced mainly by insiders like
(former) IACtHR judges and JACmHR commissioners, discusses the
development of various legal concepts relevant to the fight against impu-
nity in the IACtHR's case law, presumably with the aim of disseminating
these standards among legal scholars and practitioners in the region.42
A second strand of academic literature analyzes the Court’s case law on
these topics in relation to similar developments at the international level,
with a particular focus on the contribution of the Inter-American system
to the development of international norms.#3 Finally, a third strand in the
literature criticizes the Court’s case law on the duty to investigate and
prosecute human rights violations from a criminal law perspective and
focuses particularly on the threat this case law poses, or could pose, to the
rights of the accused in criminal proceedings.4 This is a particularly lively
debate, which should be seen in light of the broader international debate
about human rights lawyers ‘victim-centered” approach to issues related

42 See for example M.E. Ventura Robles, La jurisprudencia de la Corte Interamericana de Derechos-
Humanos en materia de acceso a la justicia e la impunidad, presentation at the regional work-
shop on democary, human rights and the rule of law, organized in Costa Rica on 10
August 2005 by the Office of the United Nations High Commissioner of Human Rights,
available at < http:/ /www.corteidh.or.cr/tablas /r31036.pdf>, last checked 25-03-2015; P.
Saavedra Alessandri, ‘La respuesta de la jurisprudencia de la Corte Interamericana a los
diversos formas de impunidad en los casos de graves violaciones de derechos humanos
y sus consecuencias’, in: La Corte Interamericana de Derechos Humanos - un cuarto de siglo:
1979 — 2004 (San José, 2005) and D. Garcia-Sayan, “Una viva interaccién: Core Interameri-
cana y tribunales internos’, in: La Corte Interamericana de Derechos Humanos - un cuarto de
siglo: 1979 — 2004 (San José, 2005).

43 See for example A.A. Cancado Trindade, ‘Enforced disappearance of persons as a viola-
tion of jus cogens: the contribution of the jurisprudence of the Inter-American Court of
Human Rights’, (2012) 81(4) Nordic Journal of International Law 507-536; L.]J. Laplante,
‘Outlawing amnesty: the return of criminal justice in transitional justice schemes’, (2009)
49(4) Virginia Journal of International Law 915-984 and ].M. Pasqualucci, “The whole truth
and nothing but the truth: truth commissions, impunity and the Inter-American human
rights system’, (1994) 12(2) Boston University International Law Journal 322-370.

44 See for example E. Malarino, ‘Judicial activism, neopunitivism and supranationalisation:
illiberal and antidemocratic tendencies of the Inter-American Court of Human Rights’,
(2012) 12(4) International Criminal Law Review 665-695; F.F. Basch, ‘The doctrine of the
Inter-American Court of Human Rights regarding states” duty to punish human rights
violations and its dangers’, (2007) 12(1) Am. U. Int’l L. Rev. 195-229 and D. Pastor, ‘La
deriva neopunitivista de organismos y activistas como causa del desprestigio actual de
los derechos humanos’, (2005) 1 Nueva Doctrina Penal 73-114.
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to (international) criminal justice.> At the same time, the IACtHR has also
been criticized by human rights lawyers for its turn to criminal law as a
method of human rights protection, warning that human rights bodies
should not “align’ themselves with the state’s repressive apparatus in this
fashion.#¢ In short, legal scholars from different fields have debated the
proper relation between human rights law and (international) criminal law
and questioned whether the IACtHR, may be overstepping its boundaries
by ordering criminal prosecutions.4”

What these different strands of the literature on this topic have in
common, however, is that they usually discuss the Court’s case law on the
prosecution of human rights violations in a rather fragmented fashion, by
either considering only one particular element of that case law, like the pro-
hibition of amnesty laws,*8 or by focusing on or criticizing one particular
judgment.#® For example, the first comprehensive and systematic English
language overview of and commentary to the IACtHR’s case law,%0 does
not consider the duty to prosecute as an autonomous concept and therefore
does not dedicate a separate chapter to it. It does, however, discuss the duty
to investigate and prosecute in several chapters in relation to, and as a part
of, other rights. On the other hand, Anja Seibert-Fohr’s comparative study
of the duty to prosecute in various human rights regimes does recognize
the autonomous nature of that duty in the IACtHR’s case law and, on that
basis, provides the most detailed and comprehensive discussion thus far of
the IACtHR's jurisprudence relevant to this study.>! However, as Seibert-

45  See for example F. Tulkens, “The paradoxical relationship between criminal law and human
rights’, (2011) 9(3) Journal of International Criminal Justice 577-595 and D. Robinson, ‘The
identity crisis of international criminal law’, (2008) 21(4) Leiden Journal of International Law
925-963.

46 See for example K. Engle, ‘Anti-impunity and the turn to criminal law in human rights’,
(2015) 100(5) Cornell Law Review 1069-1127 and F. Mégret and J.P.S. Calderén, ‘The move
towards a victim-centered concept of criminal law and the “criminalization” of Inter-
American human rights law’, in: Y. Haeck, O. Ruiz-Chiriboga and C. Burbano-Herrera
(eds), The Inter-American Court of Human Rights: theory and practice, present and future
(Intersentia, 2015).

47 These critiques of the IACtHR’s “anti-impunity’ jurisprudence will be discussed in more
detail in Chapter 4 of this book.

48  See for example C. Binder, ‘The prohibition of amnesties by the Inter-American Court of
Human Rights’, (2011) 12(5) German Law Journal 1204-1229 and L.J. Laplante, ‘Outlawing
amnesty: the return of criminal justice in transitional justice schemes’, (2009) 49(4) Virgi-
nia Journal of International Law 915-984.

49 See for example EE. Basch, ‘The doctrine of the Inter-American Court of Human Rights
regarding states’ duty to punish human rights violations and its dangers’, (2007) 12(1)
Am. U. Int'l L. Rev. 195-229, whose criticisms of the IACHR seem to be based almost
exclusively on the case of Bulacio v. Argentina.

50 L. Burgorgue-Larsen and M. Ubeda de Torres, The Inter-American Court of Human Rights:
case law and commentary (Oxford University Press, 2011).

51  A.Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009).
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Fohr herself notes,2 her study started as an exploration of the prohibition of
amnesties under international human rights law and, as a result, the focus
of her analysis falls mostly on that particular aspect of the duty to prosecute.

The first part of this study will build on and contribute to the existing
literature by analyzing the duty to prosecute as an autonomous doctrine
and by tracing its development in the IACtHR’s case law, from it very first
judgment in the case of Veldsquez Rodriguez v. Honduras until the present.
Rather than focus on one element of the duty to prosecute, it will identify
the full set of more concrete doctrines developed by the IACtHR under the
umbrella of the duty to prosecute and discuss their interrelations. Moreover,
while this study will present the current state-of-the-art — under the IAC-
tHR’s case law — of these doctrines, it will contextualize current standards
by tracing their development over the course of the IACtHR's case law and
clarifying the circumstances under which certain leaps in their development
came about. Finally, this study will further contextualize the IACtHR’s case
law on the duty to prosecute by providing an overview of the most funda-
mental objections which have been raised against it in international legal
scholarship.

2.2 What we know about the contributions of the Inter-American
system to domestic accountability processes

Whereas the contributions of the Inter-American human rights system to
legal doctrine on the obligation to investigate, prosecute and punish have
thus been the subject of some study and debate, very few efforts have been
made to say anything about its contributions to practice.>3 This situation can
be at least partly explained by the fact that traditional legal scholarship does
not concern itself with questions of the ‘contributions’ of legal norms and
institutions to society. When legal scholars do concern themselves with such
questions, they tend to do so from the angle of compliance with rules and
orders. Therefore, legal scholarship concerning the societal relevance of the
Inter-American human rights system has so far been limited to attempts to

52 See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009), p ix.

53 Two recent studies have attempted to tackle this question directly. See P. Engstrom (ed.),
The Inter-American human rights system: impact beyond compliance (Palgrave MacMillan,
2019) and H. Duffy, Strategic human rights litigation: understanding and maximizing impact
(Hart Publishing, 2018). Moreover, as noted above in fn.39, Alexandra Huneeus has also
explored this topic to some extent in her more recent work. See A. Huneeus, 'Pushing
states to prosecute atrocity: The Inter-American Court and positive complementarity’,
in: H. Klug and S.E. Merry, The new legal realism, Volume II — studying law gobally (Cam-
bridge University Press, 2016). However, given the recent publication of these studies,
they did not inform the approach taken in this study to analyzing the contribution of the
Inter-American system to domestic accountability processes. They will, therefore, not be
included in the discussion in th remainder of this chapter.
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measure state compliance with the reparations and other measures ordered
by the Court.>*

Such compliance studies have consistently indicated that compliance
rates in the Inter-American system are low, and especially so when it comes
to the Court’s orders to investigate and prosecute human rights violations.
In fact, the low level of compliance with its orders has become an important
source of criticism against the Inter-American human rights system and its
work.>® However, comparisons to other international legal regimes have
suggested that the low levels of compliance with the IACtHR’s orders to
investigate, prosecute and punish are not as exceptional as is often believed.
Hawkins and Jacoby indicated that compliance with the orders of the Inter-
American Court are comparable to those of its European counterpart.>” At
the same time, Alexandra Huneeus’ important study of the ‘quasi-criminal

54 See for example F. Basch et al., “The effectiveness of the Inter-American System of human
rights protection: a quantitative approach to its functioning and compliance with its
decisions’, (2010) 7(12) SUR Journal -International Journal on Human Rights. See also A.V.
Huneeus, ‘"Human rights between jurisprudence and social science’, (2015) 28(2) Leiden
Journal of International Law 255-266, p. 260, explaining the importance of Basch et. al.’s
contribution to legal scholarship on the Inter-American human rights system, as it was
the first attempt to assess the compliance with the Court’s judgments and orders based
on empirical data. Up until that point, legal cholarship on the issue had limited itself to
examining the legal framework for compliance with the Court’s judgments.

55 See for example F. Basch et al., “The effectiveness of the Inter-American System of human
rights protection: a quantitative approach to its functioning and compliance with its deci-
sions’, 7(12) SUR-International Journal on Human Rights (2010) and D. Hawkins and W.
Jacoby, ‘Partial compliance — a comparison of the European and Inter-America Courts
of Human Rights’, (2010) 6(1) Journal of International Law and International Relations 35-85.
See also Inter-American Human Rights Network Reflective Report, ‘Strengthening the
impact of the Inter-American human rights system through scholarly research’, (April
2016), available at: https:/ /papers.ssrn.com/sol3/papers.cfm?abstract_id=2764897, last
checked: 26-04-2018, p. 2, stating that: [b]ased on the available data, research by the Net-
work has empirically demonstrated that general compliance rates with both the Commis-
sion and the Court are very low.”

56 See for example Inter-American Human Rights Network Reflective Report, ‘Strengthening
the impact of the Inter-American human rights system through scholarly research’, (April
2016), available at: https:/ /papers.ssrn.com/sol3/papers.cfm?abstract_id=2764897, last
checked: 26-04-2018, pp. 2-3, noting that: “[f]or some, the patchy compliance record dem-
onstrates the limited impact of the Inter-American System in ways that undermine its
legitimacy and authority.”

57 D. Hawkins and W. Jacoby, ‘Partial compliance —a comparison of the European and Inter-
America Courts of Human Rights’, 6 Journal of International Law and International Relati-
ons (2010-2011), 35-85. This study has, however, done little to mitigate the long-standing
idea among many scholars that the IACtHR is a particularly ‘weak’” human rights court
in terms of compliance with and practical impact of its judgments. The persistence of
this notion can perhaps partly be explained by certain ingrained prejudices about ‘Latin
American law’. See J. Esquirol, ‘The failed law of Latin America’, (2008) 56(1) American
Journal of Comparative Law 75-124, commenting on the tendency, which exists in some
circles, to project certain inherent limitations of the law particularly on ‘Latin Ameri-
can law’. Esquirol describes, for example, the belief that the gap between the ‘law in the
books” and the ‘law in practice’ often observed in Latin American is a quality of ‘Latin
American law’, rather than of law in general.
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jurisdiction” of human rights courts has suggested that, when it comes to
the investigation and prosecution for grave violations of human rights, the
levels of compliance with the IACtHR’s orders should be compared to the
results achieved by international criminal courts.”® When contextualized in
this way, she notes, the number of prosecutions undertaken and convictions
rendered following orders to that effect by the IACtHR is considerable.>®

In short, the available literature sheds little light on the practical con-
tributions of the IACtHR'’s case law on the obligation to investigate and
prosecute grave violations of human rights to domestic accountability
processes. What literature exists limits itself to the question of compli-
ance with the Court’s orders which, for reasons discussed below, is not an
appropriate framework for answering the research questions posed in this
study. Moreover, the available literature mostly limits itself to discussing
the level of compliance with JACtHR orders to investigate and prosecute
and to the question whether this level of compliance is exceptionally low or
not. It does not, however, seek to explain why states do or do not comply
with these orders and which domestic circumstances make compliance pos-
sible.®0 As a result, it is of limited use when answering the questions driving
this study.

2.3 How to study the influence of international norms and institutions
on domestic processes: lessons from different disciplines

International legal scholarship thus provides no direct answers to the
question how the Inter-American human rights system has contributed to
domestic accountability processes in Latin America. However, several bod-
ies of academic literature do provide insights into how one can conceptual-
ize and study such contributions and which actors are involved in making
them possible. This study draws on lessons learned from international legal
scholarship on the impact of international courts, social science literature
on the impact of international norms, especially human rights norms, on
domestic politics and transitional justice literature on the dynamics of
domestic accountability processes.

58  A.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdiction
of the human rights courts’, (2013) 107(1) American Journal of International Law 1-44, pp. 2
and 15-20.

59  Idem, pp. 15-20.

60  Animportant exception in this respect is the work of Courtney Hillebrecht, a social scien-
tist who has conducted interdisciplinary research into the domestic mechanisms explain-
ing compliance with the orders of human rights courts, and particularly the IACtHR.
See C. Hillebrecht, “The domestic mechanisms of compliance with international human
rights law: case studies from the Inter-American human rights system’, (2012) 34(4)
Human Rights Quarterly 959-985 and C. Hillebrecht, Domestic politics and international
human rights tribunals — the problem of compliance (Cambridge University Press, 2014).
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2.3.1  International legal scholarship: moving beyond compliance

A described above, the literature has so far concerned itself mostly with
measuring compliance with the IACtHR's orders to investigate, prosecute
and punish. Compliance with judgments and decisions is the traditional
way in which lawyers understand the practical contributions of interna-
tional courts to society. Legal scholarship therefore often analyzes indi-
vidual judgments and the specific acts undertaken by states following such
judgments.6! For lawyers, thinking about the contributions of an interna-
tional court in terms of compliance with its orders is logical, because it fol-
lows from the logic of legality and normative and institutional hierarchy on
which the (international) legal system is based. In other words, it “conforms
to their idea of who they are and what the law is.”62

In recent years, however, some legal scholars have started to question
the appropriateness of compliance as a framework for assessing the law’s
true impact. Inspired by insights from certain strands of the social sciences,
these scholars argue that compliance as a framework is both too narrow and
too broad.®3 Compliance is seen as too broad because it simply asks whether
a state’s behavior is in line with an international rule or an order by an inter-
national court, without considering the reasons for that behavior. Following
this reasoning, one may count as an instance of compliance “behavior that
conforms to law for reasons not having to do with the law”.64 On the other
hand, scholars have argued that compliance is too narrow a framework,
because it excludes from consideration all effects a judgment may have
which are not directly related to the orders given by the court in question.
Moreover, and very important in the context of this study, a compliance
based framework — with its focus on the orders given in individual judg-
ments — also excludes from consideration any possible effects of the proceed-
ings conducted before international courts® and of the doctrines developed
by international courts over a series of cases.

As a result of this debate, international legal scholarship has slowly
expanded its horizons to include alternative frameworks for understanding
the contributions of international courts to society.

61 In the words of Alexandra Huneeus, such scholarship examines whether “a state or other
actor subject to a court carries out the actions required by a ruling of the court or refrains
from carrying out actions prohibited by said ruling.”A. Huneeus, * Compliance with
judgments and decision’, in: CPR Romano, K] Alter and Y Shany, The Oxford handbook of
international adjudication (Oxford University Press, 2014), p. 442.

62  Idem, p.441.

63  For an overview of this debate, see idem, pp. 438-441.

64  Idem, p.439.

65  See for example A. Huneeus, ‘Pushing states to prosecute atrocity: The Inter-American
Court and positive complementarity’, in: H. Klug and S.E. Merry, The new legal realism,
Volume 11 — studying law gobally (Cambridge University Press, 2016), pp. 229-233, dis-
cussing the effects of the supervision of compliance proceedings, and the ‘dialogic tools’
employed by the IACtHR in the context of those proceedings, on domestic accountability
efforts.
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One important example of this development is the work of Yuval
Shany, who has developed a framework for assessing the effectiveness of
international courts in achieving the goals set for each court by those who
provided its mandate.® This approach is based on the normative argument
that “courts should execute their mandates”®” and on the idea that the per-
formance of international courts is best assessed by measuring the extent to
which they are able to do so effectively.

The “goal-based approach’ proposed by Shany thus allows for consid-
eration of a wider set of effects than the traditional focus on compliance,
but is still somewhat constrained by its aim of rating their performance.
In contrast, a third approach found in the literature is to assess the impact
of international courts. This approach aims to assess “what courts actu-
ally do”,68 without seeking to compare this to what they should be doing.
The most advanced examples of this type of inquiry have combined legal
analysis with more interdisciplinary work.®® However, notwithstanding the
interdisciplinary methodology applied in such studies, their approach to
impact continues to be based on, and limited by, a legal logic. Such studies
usually focus on the relation and interaction between international courts
and domestic officials, mostly their counterparts in the domestic criminal
justice system.”0 In other words: the focus is on the formal stages of domes-
tic accountability processes, excluding from their consideration the wider
social context in which these take place. Little attempt has so far been made
to explain how international courts may affect domestic politics or legal
processes to produce those outcomes and to shed light on the domestic cir-
cumstances under which they might be able to do so. Also, legal scholarship

66  See Y. Shany, Assessing the effectiveness of international courts (Oxford University Press,
2014). In this book, Shany further expands and elaborates a theory he introduced in a
2012 publication in the American Journal of International Law. See Y. Shany, ‘Assessing
the effectiveness of international courts: a goal based approach’, (2012) 106(2) American
Journal of International Law 225-270.

67 Y. Shany, ‘Assessing the effectiveness of international courts: a goal based approach’,
(2012) 106(2) American Journal of International Law 225-270, p. 237.

68 Idem, p. 228.

69  The DOMAC research project is an important example of legal scholarship attempting to
assess the impact of international (criminal) courts. It made use of both quantitative and
qualitative empirical data and undertook in-depth case studies.

70  The DOMAC project, for example, identified and analyzed four areas of impact: 1.) pros-

ecution rates; 2.) sentencing policies; 3.) legal reforms; and 4.) domestic capacity building.
See Y. Shany, "How can international criminal courts have a greater impact on national
criminal proceedings? Lessons from the first two decades of international criminal justice
in operation’, (2013) 46(3) Israel Law Review 431-453, p. 436.
This narrow focus on the relation between international courts and their domestic coun-
terparts ties into the concept of an international ‘judicial dialogue’, according to which
the various domestic and international courts take inspiration from and refer to each
other’s work in their interpretation and application of international law, thereby contrib-
uting to the development of that law.
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is still rather limited in the type of domestic actors it deems relevant when
examining the societal impact of international courts. For a more detailed
consideration of these issues, we have to look at insights from the social
sciences.

2.3.2  Social sciences: broadening the circle of relevant actors

The extensive social science literature on compliance with and the impact of
international norms and international institutions has produced some key
insights of relevance to this study. Specifically, this literature sheds light on
the categories of actors and the domestic circumstances which shape state
responses to international norms and international courts.

Social scientists belonging to the constructivist school of thought
have made important contributions to our understanding of the ability of
international human rights norms to influence state behavior by focusing
on processes of norm socialization. According to this theory, human rights
norms may influence state behavior when these norms become internalized
by states and help to shape their preferences and their sense of identity.”!
Such processes of norm socialization are driven in large part by so-called
‘transnational advocacy networks’ or ‘principled issue networks’, defined
as a group of “relevant actors working internationally on an issue, who
are bound together by shared values, a common discourse, and dense
exchanges of information and services” and consisting mostly of domestic
and international NGOs.”2 According to Risse, Ropp and Sikkink, such
networks can create a ‘boomerang effect’, by which “domestic groups in
repressive states can bypass their state and directly search out international
allies to bring pressure on the state from outside”.”® Under certain circum-
stances, this combined pressure from above and below’4 may set the state

71 See generally T. Risse, S.C. Ropp and K. Sikkink (eds.), The power of human rights — internati-
onal norms and domestic change (Cambridge University Press, 1999). It should be noted that
such processes of norm-socialization are understood to operate alongside other, more tra-
ditional mechanisms driving state behavior. Constructivists do not deny the importance
of military and economic interests and power in explaining state behavior, but merely
suggest that other, ‘softer’ mechanisms may also sometimes play a role in shaping that
behavior.

72 T. Risse, S.C. Ropp and K.Sikkink (eds.), The power of human rights - international norms
and domestic change (Cambridge University Press 1999), p. 18. See also M.E. Keck and K.
Sikkink, ‘“Transnational advocacy networks in international and regional politics’, (1999)
51(1) International Social Science Journal 89-101 and K. Sikkink, ‘Human rights, principled
issue-networks and sovereignty in Latin America’, (1993) 47(3) International Organization
411-441.

73 T.Risse, S.C. Ropp and K.Sikkink (eds.), The power of human rights - international norms and
domestic change (Cambridge University Press 1999), p. 18.

74 See also A. Brysk, ‘From above and below — social movements, the international system
and human rights in Argentina’, (1993) 26(3) Comparative Political Studies 259-285.
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on a slow and multi-staged path towards internalization of the relevant
human rights norm.”>

Whereas these scholars have thus emphasized the work of transnational
networks, others have highlighted the role of domestic activists in push-
ing domestic politics to comply with international norms. Beth Simmons,
for example, argues that “no one has a more consistent, intense interest in
whether and how a government complies with its human rights commit-
ments than the human beings on the ground in that country”.76 As a result,
she has focused her analysis of how international human rights norms
affect domestic politics on the work of domestic civil society groups, who
hold their state accountable for its human rights performance. Moreover,
Sonia Cardenas has emphasized that, just as there are domestic constituen-
cies working towards their state’s compliance with human rights norms,
there are domestic groups who have an interest in their state’s continued
violation of those norms.”” Consequently, she argues that any analysis of
the influence of human rights norms over domestic politics should take into
account these “pro-violation constituencies” well.

In short, social scientists studying the impact of international law and
human rights have highlighted the role of civil society actors, particularly
human rights NGOs, rather than that of domestic officials and magistrates,
as international lawyers tend to do.

2.3.3  Transitional justice: dynamics of domestic accountability processes

These insights have spilled over into the final area of academic literature of
relevance to this study, which is that on transitional justice in Latin America,
and particularly the struggle to ‘overcome impunity’ for international
crimes in the region. Here too, social and political scientists have made
important contributions to existing knowledge. They have described and
analyzed the ‘justice cascade’, the process of norm-internalization through
which impunity for human rights violations is increasingly seen as ille-

75  Risse, Ropp and Sikkink call this process the ‘spiral model” of human rights socialization.
T. Risse, S.C. Ropp and K.Sikkink (eds.), The power of human rights - international norms
and domestic change (Cambridge University Press 1999). This model was refined, and the
scope conditions under which it may function further developed, in: T. Risse, S.C. Ropp
and K. Sikkink (eds.), The persistent power of human rights — from commitment to compliance,
(Cambridge University Press, 2013).

76  B. Simmons, Mobilizing for human rights: international law in domestic politics (Cambridge
University Press, 2009), p. 356, noting that she “do[es] not argue that transnational actors
have not been crucial to the question of compliance” with human rights norms, but
objecting to the narrative presenting transnational networks as “white knights” acting on
behalf of victims, thereby denying agency to local stakeholders.

77 S. Cardenas, Conflict and compliance — State responses to international human rights
pressure, (University of Pennsylvania Press, 2007).
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gitimate.”8 Again, civil society organizations like victim groups and human
rights NGOs are seen as important driving forces behind the justice cascade.

Such studies often focus on the Latin American region specifically, a
fact which can be explained from the region’s recent history of repressive
military dictatorships and grave human rights violations, transition to
democracy and the subsequent efforts of new governments to overcome the
shadows of the past. Some have described Latin America as a ‘hemispheric
laboratory” for transitional justice,” and the region has seen more domestic
transitional trials than any other in the world.80

One of the main lessons to be learned from the Latin American experi-
ence is that transitional justice bargains, made at the moment of the transi-
tion when the political situation is sensitive and generally unfavorable to
criminal prosecutions, are “neither durable nor dichotomous”.8! This a cor-
rection to much of the early transitional justice scholarship, which tended to
focus almost exclusively on the transitional justice policies and mechanisms
put in place by states at, or shortly after, the transitional moment. These
policies, and the scholarship exploring them, have been criticized for being
“over-determined by “the stability v. justice dilemma””82 and, more gener-
ally, for being over-determined by the interests of states, rather than the
interests of those who suffered the impact of the crimes of former regimes.

In Latin America, in particularly, it has been observed that amnes-
ties, once instated, do not necessarily exclude the possibility of achieving
criminal accountability for grave human rights violations in the long run.
Victims and NGOs have continued to demand justice for the crimes of
former regimes, amnesty laws notwithstanding, and have achieved results
with varying degrees of success. This has led some to argue that the tran-
sitional justice framework should be complemented by a “post-transitional
justice” framework,83 to better articulate the reality that the hard work of
achieving accountability often takes place after the transitional moment.
Latin America, in particular, has known various pathways from amnesty to
accountability.84

78  See for example K. Sikkink, The justice cascade: how human rights prosecutions are changing
world politics (W.W. Norton & Company, 2011)

79 D.Rodriguez Pinzén, ‘The Inter-American human rights system and transitional process-
es’, in: A. Buyse and M. Hamilton (eds.) Transitional jurisprudence and the ECHR — justice,
politics and rights (Cambridge University Press, 2011)

80 K. Sikkink and C.B. Walling, ‘The impact of human rights trials in Latin America’, (2007)
44(4) Journal of Peace Research 427-445.

81  Idem.

82  C. Collins, Post-transitional justice: human rights trials in Chile and EI Salvador (Columbia
University Press 2010), p.8.

83  C. Collins, Post-transitional justice: human rights trials in Chile and EI Salvador (Columbia
University Press 2010). See also J. Davis, Seeking human rights justice in Latin America: truth,
extra-territorial courts and the process of justice (CUP 2013).

84 E. Lessa, T.D. Olsen, L.A. Payne, G. Pereira and A.G. Reiter, ‘Overcoming impunity: path-
ways to accountability in Latin America’, (2014) 8(1) The International Journal of Transitio-
nal Justice 75-98.
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In other words: recent transitional justice literature teaches us that
accountability for the crimes of past regimes cannot be reduced to policy
choices made at the transitional moment or to a particular mechanism
or outcome (i.e. conviction of the guilty party). Accountability, including
criminal accountability, should rather be understood as a process.5> Jeffrey
Davis, for example, has argued that “the process of legal justice, includ-
ing the process that precedes, includes, and follows the verdict, can have a
broad impact on reconstituting human dignity and contributing to the full
transition from widespread human rights violations.”86

In a recent overview article, Francesca Lessa et. al. have described four
factors which play an important role in this process of justice: 1.) civil soci-
ety demand for prosecutions; 2.) the absence or weakness of ‘veto players’
(i.e. actors with an active interest in maintaining impunity from crimes
committed by past regimes, often because they were complicit in them or
have profited from them); 3.) domestic judicial leadership (i.e. prosecutors
and judges willing to pursue investigation and prosecution of crimes com-
mitted by past regimes); and 4.) international pressure.8” This framework
thus combines insights from legal and social science scholarship, in that it
includes both domestic officials and civil society groups in its analysis. The
addition of the “veto players’ further broadens the focus to studying not
only those forces working in favor but also those working against account-
ability for human rights violations.

2.4 This study’s approach to examining Inter-American contributions
to domestic accountability processes

In its analysis of the contribution of the Inter-American human rights sys-
tem to domestic accountability processes, this study builds on all these les-
sons taken from various relevant fields of study. Firstly it should be noted
that, while this study focuses on the judicial function of the Inter-American
human rights system, its analysis of the practical contributions made by this
system is not guided by the logic of compliance with IACtHR judgments.

85  See generally J. Davis, Seeking human rights justice in Latin America — truth, extra-territorial
courts and the process of justice (Cambridge University Press, 2014).

86  ]. Davis, Seeking human rights justice in Latin America — truth, extra-territorial courts and the
process of justice (Cambridge University Press, 2014), p. 51.

87 F. Lessa, T.D. Olsen, L.A. Payne, G. Pereira and A.G. Reiter, ‘Overcoming impunity: path-
ways to accountability in Latin America’ 8 The International Journal of Transitional Justice
2014, 75-98. See also F. Lessa and L.A. Payne (eds.), Amnesty in the age of human rights
accountability — comparative and international perspectives (Cambridge University Press,
2012).
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Choosing compliance as the framework for answering the second
research question would not only limit the analysis to a very limited set of
individual cases, it would also unduly limit the temporal scope of the analy-
sis. A study of compliance starts at the moment the Court renders a final
judgment in a particular case, and focuses on the timeframe between the
delivery of that judgment and the moment the domestic situation is brought
in line with the orders given in that judgment. Domestic accountability
processes, however, do not start because they are ordered by the Inter-
American Court. They are initiated within the domestic context by domestic
actors, well before the Inter-American system is ever seized of the matter.
Only when the domestic justice system proves unreceptive to the claim for
justice, can victims groups and human rights NGOs decide to engage the
Inter-American system by filing a complaint.88 Thus, while a judgment
from the Inter-American Court will often give a new impulse to domes-
tic accountability processes, it is not what triggers them in the first place.
Likewise, there is no reason to assume that the Inter-American system only
contributes to domestic processes through its judgments in individual cases
or that its contributions only start with the delivery of those judgments. In
fact, as this study will demonstrate, its contribution may start from the very
moment the Inter-American system declares the case admissible. This study
will look for contributions made by the Inter-American system through
1.) judgments delivered by the IACtHR; 2.) doctrines developed over the
course of the IACtHR’s case law; and 3.) the proceedings in individual cases
conducted by the organs of the Inter-American system.

Moreover, compliance logic takes the ruling of an international court as
its focal point, whereas this study takes domestic accountability processes
as its focal point. For this same reason, analyzing the contribution of the
Inter-American human rights system also cannot be equated with assessing
its effectiveness. The notion of effectiveness relates to the Court’s ability
to achieve the goals it has set for itself and assessing a court’s effective-
ness is a way of rating that courts performance. The purpose of this study,
however, is not to rate the performance of the Inter-American system, but
to investigate how domestic accountability processes may be supported by
international institutions like (the organs of) the Inter-American system.
The difference between ‘making a contribution” and ‘being effective’ is
subtle but relevant. After all, it is not the effectiveness of the Inter-American
system, but that of domestic accountability processes that this study is most
concerned with.

88  Engstrom and Low describe the decision of such domestic groups to litigate a case before
the Inter-American system as “the result of a strategic choice”. P. Engstrom and P. Low,
‘Mobilizing the Inter-American human rights system: regional litigation and domestic
human rights impact in Latin America’, in: P. Engstrom (ed.), The Inter-American human
rights system: impact beyond compliance (Palgrave MacMillan, 2019), pp. 30-31.
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Secondly, when analyzing these domestic accountability processes, the
case studies will not focus on outcomes alone, but on the process of justice,
which plays out over an often extended period of time. The accountability
processes usually start long before any criminal cases make it to trial, if
indeed this ever happens. The ‘preparatory work’ includes not only the
investigation, which in itself can be very lengthy, but also overcoming any
de jure and de facto obstacles to investigation and prosecution. Since interna-
tional crimes almost always entail the involvement of state-agents and other
powerful structures within society, this is often the most difficult part of the
process.®? Focusing only on an eventual trial, as legal scholarship has often
done, would mean excluding most of the process from this study.

At the same time, however, it is the outcome of such processes,
achieving criminal accountability through prosecution and trial of those
responsible, which makes them interesting from the point of view of the
fight against impunity. Likewise, it is its contribution to such outcomes that
makes the IAHRS an interesting object of study. Thus, while recognizing
that achieving accountability through criminal trials is the social change to
which the IAHRS seeks to contribute, this study is mindful of the fact that
such trials — if they ever occur — are always the outcome of a long process.
When this study speaks of domestic accountability processes, it refers to the
process as a whole.

Thirdly, this study recognizes that domestic accountability processes
are driven by the involvement of a multitude of actors from different
backgrounds, not all of them being state agents. In line with the literature
described in the previous section, the case studies will focus in particular on
the role of 1.) human rights NGOs and victims’ organizations demanding
accountability; 2.) ‘judicial leadership” by both judges and prosecutors; and
3.) the relative power of domestic veto players. Since these are the actors
that drive domestic accountability processes, this study assumes that the
capacity of the Inter-American system to contribute to and advance those
processes will depend on its capacity to build relations with them. In
other words, a contribution by the Inter-American system to a domestic
accountability process will be understood to have occurred where the Inter-
American system can be shown to have supported or enhanced the work of
domestic actors working towards criminal accountability, or even to have

89  In this context, some authors speak of “‘pathways to accountability” and have tried to cat-
egorize the various paths states can take to overcome impunity and make accountability
for international crimes possible. See F. Lessa, T.D. Olsen, L.A. Payne, G. Pereira and A.G.
Reiter, ‘Overcoming impunity: pathways to accountability in Latin America’, 8 The Inter-
national Journal of Transitional Justice 2014, 75-98.
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sustained it in the face of potentially undermining domestic circumstances.?0
Moreover, while the Inter-American system cannot be seen to trigger
domestic accountability processes, it may trigger certain developments
within those larger processes.

3 RESEARCH DESIGN AND METHODOLOGY

The research project is divided into two parts, corresponding to the two
research questions which this study seeks to answer. The approach taken
in this study to examining the contributions, both legal and practical, of the
Inter-American human rights system to the fight against impunity in Latin
America has certain methodological implications. These implications will
be further discussed in this section.

3.1 Analysis of Inter-American jurisprudence on the duty to investigate,
prosecute and punish human rights violations

The first part of this study looks at the legal doctrines and techniques devel-
oped by the Inter-American human rights system, under the umbrella of
the states” obligation to investigate and prosecute human rights violations,
in order to advance the struggle against impunity. In doing so, this part
of the study will focus on the case law of the Inter-American Court, and
will mostly leave aside the work of the Inter-American Commission, unless
discussion of that work is necessary in order to shed light on issues left
ambiguous by the Court. This choice is necessitated by the vast number
of cases brought to the Inter-American system concerning states’ failure to
provide justice for serious human rights violations. And while the work of
the Commission has certainly been important in the development of the
concepts under study, the Court remains the ultimate interpreter of the
ACHR, endowed with the authority to impose these concepts on states
through its judgments.

90  The notions of ‘enhancing’ or ‘sustaining” domestic processes are inspired by a particular
approach to impact evaluation, namely contribution analysis. This approach had been
developed as a tool for evaluating the effectiveness of development policy and, in par-
ticular, specific interventions undertaken as part of such policy. While this study does not
undertake a proper contribution analysis, which is a largely deductive exercise based on
a distinct logic and applied in a distinct context, it is submitted that its certain features
of this approach are relevant in the context of this study. In particular, the different ways
in which international interventions can contribute to domestic processes or develop-
ment, i.e. by ‘triggering’, ‘enhancing’ or ‘sustaining” desired outcomes. See B. Befani and
J. Mayne, ‘Process tracing and contribution analysis: a combined approach to generative
causal inference for impact evaluation’, (2014) 45(6) IDS Bulletin and Stern et. al., ‘Broad-
ening the range of designs and methods for impact evaluations’, Department for Interna-
tional Development, working paper no. 38 (April 2012), available at http://r4d.dfid.gov.
uk/Output/189575/, last checked: 30-03-2015.
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In order to be able to provide a complete and integral analysis of the
standards developed by the IACtHR over the course of its case law, the case
law review which forms the basis for the first part of the study has had to
cast a wide net in terms of which cases to select. In fact, it has been decided
to include all judgments delivered by the Court since the start of its opera-
tions in which it addresses the obligation of states to provide justice for
human rights violations in any detail.”! And given the central importance,
and dominant presence, of (the fight against) impunity in the Court’s case
load, this means that the number of cases analyzed has been considerable.

Given the large number of cases to be analyzed, the review has been
conducted in several phases. First, a preliminary review was undertaken,
in which a sample of the entire body of case law was analyzed. This sample
included the judgments relevant to the fight against impunity in the two
countries which are the focus of the second part of this study: Guatemala
and Colombia. On top of that, it included a number of judgments against
other states which were repeatedly referenced in the judgments against
Guatemala and Colombia and which were therefore believed to be land-
mark cases. Finally, this first phase of the analysis included a review of
the literature concerning the case law of the IACtHR and its relation to the
struggle against impunity.

On the basis of this preliminary review, it was possible to establish the
scope of the obligation to investigate and prosecute human rights violations
and its legal nature under the ACHR and to identify its various compo-
nents. These preliminary results were organized in a schematic overview,
included in Annex 1 to this study, which subsequently formed the basis for
the analysis of the remainder of the selected case law. Throughout the pro-
cess, the schematic overview was continuously updated to accommodate
new insights. The schematic overview provides a birds-eye view of all the
doctrines identified by the IACtHR as falling under the state’s overarching
obligation to investigate, prosecute and punish human rights violations, the
relations between these various elements and their basis in the provisions
of the ACHR. The schematic overview forms the basis for the description of
the doctrines and techniques developed in the Court’s case law in Chapters
2 and 3 of this study.

Thus, over and above answering the first research question, the first
part of the study serves a separate, very practical purpose by making the
IACtHR’s large body of case law on the obligation to investigate, prosecute
and punish more easily accessible to those who are interested in it. The
quantity of cases of the Court relevant to the fight against impunity makes
its case law a rich source for academics and advocates who concern them-
selves with the topic, but it also makes it difficult to gain a real overview
of the case law in its entirety. As a result, advocates and academics often

91  The case law review is updated until the summer of 2017, when the analysis underlying
this part of the study was concluded.
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focus on a limited number of main issues addressed by the Court, while
much of the detail is lost in the sheer number of pages produced by the
Court. Chapters 2 and 3 and the accompanying schematic overview seek to
present and integral overview of the IACtHR'’s case law on the obligation
to investigate, prosecute and punish human rights violations and elucidate
the interrelations between its various elements, without sacrificing its detail
and complexity.

3.2 Analysis of the JAHRS’ contributions to practice: design and case
selection

Studying the contribution of the IAHRS to domestic accountability pro-
cesses requires the type of in-depth study of complex processes that is typi-
cally associated with a qualitative research strategy. Moreover, the research
strategy employed in relation to the second research question is inductive
and aims at theory generation through the drawing of generalizable infer-
ences out of observations,?? rather than theory testing.

The design of this qualitative, inductive study is that of three separate
case studies. The case study design is suitable for the type of research under-
taken in this part of the study, because it concerns a “how” question about
events over which the researcher has no control and which are not entirely
historical, but continue in the present.?3 With regard to the phenomenon
of study, contextual conditions are especially important and the boundary
between the phenomenon and its context are not clear-cut.?* Moreover, the
study aims to analyze how the Inter-American system interacts with actors
pushing for accountability on the national level interact and how the for-
mer contributes to the work of the latter. To this aim, the in-depth study of
particular instances of this interaction in their context is especially useful.?

The study analyzes three examples of such interactions in the context of
the Court’s involvement in domestic accountability efforts in two different
countries: Guatemala and Colombia. These countries have been selected
based on their suitability for studying the mechanisms through which the
IAHRS has contributed to domestic accountability efforts. Firstly, both
countries have been the subject of a considerable body of case law by the
TACtHR on issues that are relevant to this study. Secondly, both countries
are highly unlikely protagonists in the international struggle against
impunity. Both countries’ justice systems have historically been weak and
underdeveloped, and were undermined further in the second half of the

92 A. Bryman, Social research methods (Oxford University Press, 4th edition, 2012), p. 26.

93 See R.K. Yin, Case study research — design and methods (Sage, 5th edition, 2014), pp. 9 - 15.

94 See P. Baxter and S. Jack, ‘Qualitative case study methodology: study design and imple-
mentation for novice researchers’, (2008) 13(4) The Qualitative Report 544-559, p. 545.

95  See]. Gerring, "What is a case study and what is it good for?’, (2004) 98(2) American Politi-
cal Science Review 341-354, p. 348.
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20th century by armed conflict and the rise of organized crime. However,
notwithstanding these considerable obstacles, both countries have known
strong and persistent anti-impunity movements, which have, at times,
yielded unexpected and spectacular results. In 2013, Guatemala became
the first country in the world to prosecute, try and convict a former head
of state for the crime of genocide within its own domestic justice system.
Colombia, on the other hand, has managed to secure peace agreements
with several armed groups, paramilitaries and guerrillas, in which it has
achieved a delicate balance between the interest of achieving peace through
negotiation and providing justice for the victims of human rights violations.
In this way, both countries have achieved unprecedented results of interest
to anyone involved in the international struggle against impunity. Due to
this combination of factors, the two countries provide ample opportunity to
analyze the possible contribution of the IAHRS to domestic accountability
processes taking place under difficult circumstances.

Each of the three case studies will focus on a different aspect of the
tight against impunity. In relation to Guatemala, this study focuses on the
work of civil society groups, particularly NGOs and victim organizations,
pushing for accountability for grave human rights violations committed in
the context of the Guatemalan civil war. The activists who are the focus of
the case study pursue their work in a post-transitional situation character-
ized by the continued dominance of those responsible for these violations.
This results not only in a particularly stubborn and entrenched situation
of impunity, but also in an environment that is hostile towards those who
seek to make inroads into that situation of impunity. The first case study
therefore seeks to analyze how the work of the IAHRS has supported the
often dangerous and frustrating work of domestic pro-accountability activ-
ists and these activists strategic recourse to the Inter-American system.

The second case study focuses on the legislative processes conducted in
Colombia towards the establishment of special mechanisms to adjudicate
grave human rights violations committed in the context of the Colombian
civil war. These processes took place against the background of ongoing
negotiations between the government and different insurgent groups, both
paramilitaries and guerrillas, to end that war. The study analyzes how a
host of diverse domestic actors managed to insert into these processes an
awareness of interests which were not directly represented at the negotiat-
ing table: the interest of providing justice for the victims of human rights
violations. It also analyzes the contribution of the Inter-American human
rights system to the work of these domestic actors in putting this interest on
the agenda.

The third case study focuses on the work of Colombian prosecutors
tasked with the prosecution cases of grave human rights violations in the
context of an ongoing armed conflict. The nature of the cases in their casel-
oads presents these prosecutors with a range of practical, political and legal
obstacles in their work. The study analyzes how the IAHRS has supported,
and sometimes further complicated the work of human rights prosecutors
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in Colombia, by requiring them to include new avenues of research and
analysis in their investigations and grapple with the wider context in which
the human rights violations in question were committed. Something which
was not traditionally understood as being part of a prosecutor’s work.
Since this project undertakes three case studies, it follows, in that sense,
a multiple case study design. However, as each of these case studies has
its own particular focus, it should be noted that this study does not follow
a comparative design. Its outcomes are, therefore, not based on cross-case
comparison, but rather on within-case analysis. This choice was made
because of the complex nature of the cases, the large number of contextual
factors involved in domestic accountability processes and the lack of control
over these contextual factors, which makes comparison of the cases difficult.
Instead, the study explores the ways in which the IJAHRS can influence
domestic accountability efforts on the basis of within-case inferences. The
aim of each case study is to provide a full account of the process in the case
at hand. This approach necessarily affects the generalizability of the conclu-
sions of the case studies to a larger population.?® That is not to say, however,
that the conclusions from the case studies hold no value whatsoever outside
of the context of the specific case at hand. Case studies, even single-case
designs, can be and regularly are used for drawing conclusions of relevance
to a larger population.?” This is done, for example, by comparing the mech-
anisms uncovered through the case studies to those found in other studies
of similar cases.” Furthermore, comparing and contrasting the findings the
case studies with the theoretical concepts used in in their design can also
help to infer lessons and hypotheses which are relevant beyond the concrete
cases at hand (analytic generalization).?? Generalizations of this type are,
of course, far from certain. In line with the above, the purpose of the case
studies is explanatory with regard to the specific cases under study, but
exploratory with regard to the larger population. This means that possible
generalizations will take the form of propositions and working hypotheses
which will have to be confirmed or rejected through further research.
Finally, it should be noted that the IAHRS has not been the only inte-
rnational institution to intervene in domestic accountability processes in the
two countries selected for the case studies. The UN has had an important
presence in Guatemala and has been an important voice on transitional

96  This “tradeoff between comparability and representativeness” is inherent in all case
study research. See J. Gerring, “What is a case study and what is it good for?’, (2004) 98(2)
American Political Science Review 341-354, p. 348.

97  Blatter and Haverland, Designing case studies — explanatory approaches in small-N research
(Palgrave Macmilan, 2012), p. 134.

98  A.L.George and A. Bennett, Case studies and theory development in the social sciences (MIT
Press, 2005), p. 179, stating: “The result of individual case studies, each of which employs
within-case analysis, can be compared by drawing them together within a common the-
oretical framework without having to find two or more cases that are similar in every
respect but one.”

99 See R.K.Yin, Case study research —design and methods (Sage, 5th edition, 2014), pp. 40 - 41.
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justice issues in the country, starting with its monitoring of the peace
negotiations in the early 1990s. More recently, the UN Commission against
Impunity in Guatemala (“CICIG”) has played a fundamental role in
strengthening the domestic justice system and exposing high-profile cases
of corruption.1% The ICC, meanwhile, has famously opened a preliminary
examination into the situation in Colombia. Through this preliminary
investigation, the ICC has sought to push the Colombian authorities to
investigate and prosecute international crimes committed during the inter-
nal armed conflict, making the country an important ‘test-case’ for its policy
of positive complementarity.101 In focusing on the contributions of the
Inter-American human rights system to domestic accountability processes
in Guatemala and Colombia, this study does not deny the important contri-
butions made to those processes by these other international bodies. Rather,
it is submitted that the contributions of these various international bodies
exist side-by-side and, in some cases, may even reinforce each other. This
is particularly true for the contributions to the development of transitional
justice mechanisms in Colombia, as discussed in Chapter 6 of this study,
which should be understood to exist in parallel to those made by the ICC.102
However, given the limited scope of this study, it will limit itself to explor-
ing and analyzing the role of the Inter-American human rights system.

100  For more on CICIG, see A. Hudson and A.W. Taylor, ‘The International Commission
against Impunity in Guatemala: a new model for international criminal justice mecha-
nisms’, (2010) 8(1) Journal of International Criminal Justice 53-74, E.Gutiérrez, ‘Guatemala
fuera de control —la CICIG y la lucha contra la impunidad’, (2015) 263 Revista Nueva
Sociedad 81-95 and S.J. Wirken and H. Bosdriesz, ‘Privatisation and increasing complexity
of mass violence in Mexico and Central America: exploring appropriate legal responses’,
in: H. van der Wilt and C. Paulussen, Legal responses to transnational and international cri-
mes (Edward Elgar Publishing, 2017).

101 See for example R. Uruena, ‘Prosecutorial politics: the ICC’s influence in Colombian peace
processes, 2003-2017", (2017) 111(1) American Journal of International Law 104-125, p. 107.

102 The contributions of the ICC to the Colombian peace process have been the topic of
some study. Several authors writing on this topic have noted — but not explored further
— the important contributions made by the Inter-American human rights system. See
for example A. Chehtman, ‘The impact of the ICC in Colombia: positive complementar-
ity on trial’, DOMAC/17, October 2011, p. 11 and R. Uruena, ‘Prosecutorial politics: the
ICC’s influence in Colombian peace processes, 2003-2017’, (2017) 111(1) American Jour-
nal of International Law 104-125, pp. 107-109. Elsewhere, Alejandro Chehtman has even
suggested that “all in all, the Inter-American Court has been much more influential on
the Colombian case than the ICC”. A. Chehtman, ‘The ICC and its normative impact on
Colombia’s legal system’, DOMAC /16, October 2011, p. 36. Marieke Wierda, meanwhile,
noted that “Some actors in Colombia have trouble distinguishing between the difference
in roles of the Inter-American Court and the International Criminal Court, and gener-
ally may perceive their roles as similar”. M. Wierda, ‘“The local impact of a global court
— assessing the impact of the International Criminal Court in situation countries’” (PhD
thesis, Leiden University, 2019), p. 262.
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3.3 Data collection and analysis
3.3.1  Types of sources used

The three case studies which form the basis of the second part of this book
were conducted using a combination of different sources. Because each case
study has a different focus, the types of sources used in each case study
also vary. The case study on the transitional justice mechanisms designed
and implemented in the context of the Colombian peace process essentially
analyzes a legislative process, of which there exists an official and publically
accessible paper trail. Therefore, this case study is based primarily on the
official records of this legislative process.19 For the two other case stud-
ies, concerning the work of pro-accountability activists in Guatemala and
human rights prosecutors in Colombia respectively, such a paper trail is not
(publically) available. Therefore, these two case studies are based primar-
ily on two series of interviews conducted with relevant domestic actors, in
which they directly discuss the way in which the Inter-American human
rights system has contributed to their work. Moreover, since reception of its
case law by domestic courts is one of the main avenues for the Inter-Ameri-
can system to contribute to domestic accountability processes, all three case
studies include discussion of domestic case law citing the Inter-American
system and/or incorporating concepts and doctrines developed by it.

The information gained from the main sources described above has
been supplemented and, where possible, triangulated with information
taken from other relevant sources. These supplementary sources include:
relevant JACtHR case law; reports and recommendations from the IAC-
mHR; policy documents published by the domestic authorities; reports in
local newspapers; reports and publications of domestic and international
NGOs;104 and academic work, especially from local scholars. Finally, for the
Guatemalan case study in particular, this study has been able to draw on
the raw footage from a 2015 documentary film about former Guatemalan
Attorney General Claudia Paz y Paz.105 This documentary followed Claudia
Paz y Paz throughout her term as Attorney General and focuses particu-

103  These documents were accessed through the website www.congresovisible.org, a long-
running project of the Political Science Department of the Universidad de los Andes.

104 In relation to the reports and publications of local NGOs, it should be noted that the
extent to which the study was able to rely on these reports and publications depends on
the extent to which the organizations in question has made these publically available
through their respective websites. Whereas some organization have a very professional
website, providing access to all the relevant documentation, others do not. In particular,
many of the organizations relevant to the Guatemalan case study do not publish reports
etc. through their websites. With regard to those organization, the study has to rely on
the limited documentation their representatives were able to provide during or following
interviews.

105 ].Boink and S.J. Wirken, ‘Burden of Peace’ (Framewerk Productions, 2015), <www.burde-
nofpeace.com/the-movie html>.
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larly on the Rios Montt trial, which was conducted during this time. While
the documentary does not explore the contribution of the Inter-American
human rights system to Paz y Paz’ work, the system — and particularly the
IACtHR - does come up on various occasions in the interviews conducted
in the context of the documentary. The filmmakers provided me with a
full transcript of the raw footage of the documentary, from which I was
able to select a (limited) number of interviews relevant for the purpose
of this study. The filmmakers then provided me with the footage of those
interviews.

The relevant materials were collected, in large part, over the course of
two research trips to Guatemala and Colombia, undertaken in 2014 and
2015 respectively. After an initial round of analysis of the materials collected
in the field, they were complemented, where necessary, by further desk
research. Of course, this desk research has been limited to materials which
can be accessed online, like news sources and case law.

3.3.2  Research trips: purpose and domestic circumstances

The main purpose of the research trips carried out as part of this research
project has been to allow the researcher to collect materials which are not
readily available in print and over the internet. Specifically, the research
trips have made it possible to conduct a series of interviews with individu-
als who have played an important role in domestic accountability processes,
which became the main source of data for the case studies concerning the
work of pro-accountability activists in Guatemala and of human rights
prosecutors in Colombia. Because conducting these interviews was the
main purpose of the trips, the main activities undertaken while on those
trips were related to identifying relevant respondents, making contact with
them and, if successful, preparing and conducting the interviews them-
selves. How I went about these activities will be discussed in detail in the
next section.

Apart from this practical purpose of collecting relevant materials, the
research trips served a second, less tangible purpose: they have allowed the
researcher the possibility to gain a deeper understanding of the ongoing
domestic accountability processes described in the case studies and the
social and political relations which shape these processes. Being immersed,
at least for a time, in the processes in question is an invaluable complement
to the more theoretical understanding of such processes one gains from
desk research and from reading the accounts of those processes written by
others.

However, it should be noted that the research trips provide the
researcher with a snapshot of the domestic accountability processes under
study. Those processes span decades and are still on-going, whereas the
research trips lasted only three months each. As a result, the impressions
and experiences gained during the research trips are necessarily colored
by the particular set of circumstances prevailing at the moment those trips
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were undertaken. At the same time, the researcher’s own previous experi-
ence and their relation to the situation and the people under study may
also color the way in which they perceive the situation encountered on the
ground. It is therefore imperative here to provide some background on the
circumstances I encountered during the trips and the angle from which I
approached the situations under study.

Prior to the research trip to Guatemala, which took place between early
February and late May 2014, I had already spent a considerable amount of
time in the country, working on projects unrelated to the topic of this study.
Through that work I had built a network in Guatemala, and of Guatemalans
living in the Netherlands, which helped me to make contacts within the
circles relevant to this study. In particular, I was able to make contact with
local NGOs involved in the efforts to achieve accountability for crimes com-
mitted during the civil war and with investigators and prosecutors working
on those cases from within the Guatemalan Public Ministry.

Because the group of people working on these issues in Guatemala is
small and because I was introduced in these circles through mutual friends,
I quickly became integrated into the human rights ‘community’. Some of the
people whose work I studied became friends that I interacted with socially.
This closeness to the topic of study carries some risks, as it makes it dif-
ficult to retain the distance considered necessary for conducting academic
research. At the same time, however, it was also immensely helpful and
enriching, as it helped me get interviews that would have otherwise been
impossible to get and to attend certain events I would not have otherwise
been aware of.

Apart from my own social context, the political context in Guatemala at
the time of the research trip has also been important in shaping the research
conducted. During the conceptualization and design phase of this research
project, in 2012 and early 2013, Guatemala was making rapid and remark-
able steps forward in bringing to justice those most responsible for the
immense suffering inflicted on the civilian population during the civil war.
The country had long been considered a weak state, with failing state insti-
tutions and, especially, a failing criminal justice system. And now, suddenly,
Guatemalan prosecutors and judges were investigating, indicting and even
convicting former military officers, including high-ranking officers, for the
most serious crimes committed during the civil war. The high-water mark
of this development was, of course, the trials against former General and
former head-of-state Efrain Rios Montt, described in the introduction to this
chapter. The idea, then, had been to analyze exactly which domestic circum-
stances had made these remarkable developments possible and what had
been the contribution of the Inter-American system towards the creation of
those circumstances.

However, by the start of the research trip the situation in Guatemala had
shifted dramatically. The opening salvo of this shift had been the annulment
by the Constitutional Court of the judgment against Rios Montt. By early
2014, Guatemalan those opposing the prosecution of crimes committed
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during the civil war were moving against all the main pro-accountability
actors and their work. Thus, the Guatemalan research trip took place
against the background of what, at the time, seemed to be the systematic
dismantling of the Guatemalan pro-accountability movement and the
domestic process it had set in motion.

The various ways in which the Guatemalan accountability process was
being undermined in the first half of 2014 will be further discussed in Chap-
ter 5. What should be noted here, is that this context created an atmosphere
of unease and even fear in the circles relevant to this study and that this
atmosphere has inescapably influenced my perception of the Guatemalan
situation. Had the research trip taken place only a year earlier, at the time of
the Rios Montt trial, my perception might have been different. However, the
backlash I witnessed against those who had been involved in the account-
ability movement’s recent successes hammered home the instability of such
successes and the vulnerability of pro-accountability actors, even those who
would, from the outside, seem protected on account of their position and
status.

The climate of polarization and tension in which the research took place
also influenced it in a more practical way, as the circumstances made it risky
for many prospective respondents to speak about the issues discussed in
this study, even to a foreign researcher. This was particularly true for people
working in official capacities, like judges, prosecutors and investigators,
who could risk losing their position if they were seen as having an affinity
with human rights causes.1% Thus, while I had originally hoped to focus the
Guatemalan case study on the work of the judges and prosecutors involved
in recent trials concerning crimes committed during the civil war, it soon
turned out that securing interviews with them would be next to impossible.
This angle for the case study thereby became closed off. On the other hand,
activists operating from civil society, whose position is less dependent
on political developments, were more open to being interviewed. In fact,
speaking out about what was happening and about how the pro-account-
ability movement was being undermined, constituted an important tool for
them. As a result, the focus of the Guatemalan case study shifted from the
official level to the work of civil society actors and how the Inter-American
system has contributed to it.

The research trip to Colombia, which took place between late August
and late November 2015, was conducted in a very different social and
political context. A first important difference is that, in contrast to the first
research trip, I had no pre-established network to fall back on in Colombia.
Before conducting this research trip I had never been in Colombia and I
knew the country only through the news and through the academic litera-
ture and IACtHR case law I had studied in preparation for the trip.

106  In this context, it is also noteworthy that the first research trip coincided with the start of
the process for the selection of judges for the higher courts. This timing made judges even
more wary to say anything which might risk their (re)election into office.
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Thus, with no social network to provide access to the persons and orga-
nizations relevant to the topic under study, I pursued this access through
participation in relevant academic networks. For example, as a visiting
researcher at the Universidad del Rosario in Bogota, I was able not only to
interact with and learn from the academic staff of that university, but also
to use their local network to connect with relevant NGOs and government
bodies. This more professional point of entry into the circles relevant for the
research made for a more formal and detached relationship to the processes
under study and to the respondents I interviewed, compared to my experi-
ences during the first research trip.

With regard to its political context, it should be noted that the second
research trip coincided with an important breakthrough in the peace pro-
cess between the Colombian government and the FARC guerrilla group,
which had been the main reason to select Colombia as a case study for
this research project. In the months before the start of the research trip, the
negotiations between the two parties had seemed completely stuck and
some commentators were starting to express doubts as to whether a peace
agreement would ever be signed. It was widely believed that the part of the
negotiations concerning transitional justice and the rights of victims formed
the main stumbling block keeping the parties from making progress. Then,
in September 2015, the parties suddenly announced that they had come
to an agreement on exactly those issues, leading to a historic, if somewhat
awkward handshake between president Santos and FARC leader “Timo-
chenko” in Havana.

This moment, and the largely positive responsel®” to the transitional
justice agreement in the months immediately following its announce-
ment, determined the climate in which much of the research underlying
the Colombian case studies took place. In stark contrast to that of the first
research trip, that climate was one of (cautious) optimism about the peace
process and the special justice mechanisms to be implemented after the
signing of the final peace accords. Upon the announcement of the transi-
tional justice agreement, all doubt that the negotiating parties would be able
to conclude a final peace agreement seemed to evaporate and the realization
that the longest-running civil war in the world would come to an end began
to set in. Inevitably, this spirit of hope and optimism has shaped my percep-
tion of the Colombian peace process and the accompanying accountability
mechanisms.

To be clear, this study does not reduce the respective accountability
processes in Guatemala and Colombia to the events and circumstances I
witnessed during these two trips. The case studies do take into account
the developments in both countries before and after the period during

107  Of course, there was strong opposition to the transitional justice agreement from the start
from the side of president Santos’ political rival, former president Alvaro Uribe, and his
followers. However, the international community and much of the Colombian press ini-
tially responded favorably to the announcement of the agreement.
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which this research was carried out, thereby balancing the impression left
by my own experiences. In fact, the main function of the research trips, as
explained above, was simply to collect materials in order to be able to study
and analyze those processes as a whole. However, it is important to keep in
mind the circumstances under which the relevant materials were collected,
since those circumstances may have had an effect on my interpretation of
them.

3.3.3  Open Interviews

Two of the three case studies included in this study are based primarily on
interviews conducted during the two research trips. Firstly, the case study
on the contribution of the Inter-American system to the work of human
rights activists pushing for accountability in Guatemala, described in Chap-
ter 5 of this study, is based primarily on a series of 23 interviews conducted
with such activists and other human rights professionals during the first
research trip. Secondly, the case study on the work of prosecutors in Colom-
bia investigating cases of human rights violations is based primarily on a
series of 16 interviews conducted during the second research trip. A full
list of the interviews conducted during the two trips, including dates and
locations of the interviews, is provided in Annexes 2 and 3. Considering the
sensitive work of all the respondents, and particularly the difficult situation
which continues to exist in Guatemala until this day, it has been decided not
to identify any of the respondents by name. Rather, respondents are identi-
fied based on their position and work, in so far as it is relevant to this study.

Given the differences in the domestic circumstances and my own
prior involvement in those circumstances during both research trips, the
procedure for identifying and contacting relevant respondents was differ-
ent in both cases as well. For the Guatemalan case study, the identification
of and outreach to potential respondents was conducted largely on the
basis of ‘snowball” or ‘chain” sampling.108 This sampling method is used
in particular to access research populations which are ‘hidden’ as a result
of marginalization and social stigma and/or access to which relies heavily
on informal social relations. As such, it was extremely useful in the heavily
polarized climate in Guatemala. Under the circumstances, no one was will-
ing to speak out, unless they were introduced to the interviewer in question
through a mutual contact they knew and trusted, who could reassure them
that the interviewer was de confianza.

108  See generally C Noy, ‘Sampling knowledge: the hermeneutics of snowball sampling in
qualitative research’, (2008) 11(4) International Journal of Social Research Methodology 327-
344; R. Atkinson and J. Flynt, ‘Accessing hidden and hard-to-reach populations: snowball
sampling strategies’, (2001) 33 Social Research Update <http:/ /sru.soc.surrey.ac.uk/>, last
checked: 30-01-2018.



38 Chapter 1

In preparation for the Guatemalan research trip, I had prepared a list
of persons and organizations of interest, based on a review of relevant
domestic and Inter-American case law and available literature. This list
I then discussed with my network in Guatemala and the Netherlands, to
see if they could put me in contact with any of the persons or organizations
listed. Through this avenue I obtained several initial interviews, and each
of these respondents provided me with further contacts. This way, I was
able to gain access to many of the NGOs and victim organizations involved
in the struggle against impunity in Guatemala. Furthermore, I was able to
interview a number of people working for organs of the state which have
historically been close to civil society and active in human rights causes,
such as the Procuraduria de Derechos Humanos (the Human Rights Ombuds-
man) and the Presidential Human Rights Committee (COPREDEH, to its
Spanish acronym).

In contrast, the series of interviews with prosecutors of human rights
cases, which forms the basis for the case study in chapter 7 of this study,
was arranged through more formal channels. Rather than relying on my
personal network and that of the respondents to secure interviews, I was
able to connect directly with the head of the human rights office within the
Colombian Public Ministry. Through her, I was granted access to all the
prosecutors relevant to the topic under study. I was provided with a list
of all prosecutors investigating cases which had been subject of proceed-
ings at the Inter-American level and I was able to choose which of these
prosecutors I would be interested in interviewing. To limit the number of
respondents, I selected to speak to those prosecutors who were responsible
for the investigation of cases which had been the topic of a judgment by the
Inter-American Court itself. Those prosecutors, many of whom have been
investigating the same cases for years, have experienced the effects of the
involvement of the IAHRS throughout the various stages of its proceed-
ings. Moreover, due to their heavy case load, they were able to compare
their experience investigating cases in which the IACtHR had rendered its
judgment, with their experience investigating other cases concerning simi-
lar types of human rights violations, but in which the IAHRS has not been
involved, or in which the involvement of the IAHRS did not reach the level
of a judgment by the IACtHR. Of the 11 prosecutors thus selected, I was
able to interview 9, the other two being stationed outside of the capital at
the time.

Apart from this series of interviews with human rights prosecutors,
I also conducted a number of “incidental” interviews with persons involved,
in some way, in the process of designing transitional justice mechanisms
in the context of the Colombian peace processes. These interviews serve
as a complementary source to the case study in chapter 6 of this study.
The respondents for these interviews were identified through a review
of relevant case law and literature conducted prior to the research trip, in
combination with the information I gained through participation in relevant
academic and professional networks while in Colombia. However, due to a
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combination of factors, I was unable to employ the snowball sampling tactic
to the same effect as I had been able to do in Guatemala. As a result, these
interviews serve to supplement the extensive written sources collected on
the topic of this case study.

All interviews were conducted using an open interview format, to allow
respondents to speak as freely as possible. Thus, respondents were not pre-
sented with a questionnaire or a predetermined list of questions guiding the
interview. Rather, the interviews were conducted on the basis of a topic list,
which could vary depending on the line of work and the previous experi-
ence of each respondent. Unless explicitly requested, the topic list was not
shared with the respondent prior to the interview. This approach provides
the flexibility to let the interview be guided by the input of the respondent
and to pursue themes which come up during the interview. At the same
time, information and insights gained during one interview could be used
to inform the questions raised during later interviews and respondents
could be asked to respond to remarks made by others, obviously without
revealing the identity of the latter.

Audio records were made of the majority of the interviews, which were
later transcribed and analyzed using the Atlas.ti software. In a limited num-
ber of cases it was decided to refrain from making such recordings, if it was
thought that this would lead to more openness on the part of the respon-
dent. In other cases, the interview continued informally after it had been
concluded officially and the recording device had consequently been turned
off, as a result of which the audio recording is incomplete. In all such cases,
reports were prepared directly after the interview, based on notes taken by
hand during the interview, to make sure that the insights and viewpoints
gained from the interview were not lost. For those interviews, the analysis
proceeded on the basis of the interview reports.

Finally, it is relevant to note that the interviews were conducted — and
transcribed — in Spanish. The analysis of the interviews was conducted
on the basis of the Spanish language audio and transcriptions. Only the
quotes which are used in the text before you have been translated to Eng-
lish. These translations were done by the author. In translating the relevant
quotes, I have attempted to stay as close as possible to the original audio
and transcriptions. Where literal translation was not possible, for example
because the respondent uses sayings or colloquial speech, the original
Spanish phrasing is provided. Moreover, in the interest of clarity and brev-
ity it has sometimes been necessary to interfere more profoundly in the
quotes, for example to leave out irrelevant words or sentences or provide
context to a statement. In such instances, the author’s interventions are
indicated using square brackets. This way, the integrity of the respondent’s
words is guaranteed and the reader will be able at all times to distinguish
between the respondent’s own words and the author’s interpretation of
those words.
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4 STRUCTURE OF THE BOOK

In line with the above, this study has been divided into two parts. Part
I of this study, consisting of Chapters 2 to 4, discusses the jurisprudence
developed by the IACtHR to further to international fight against impunity.
Chapter 2 analyzes the IACtHR'’s case law — particularly its early case law
— on the obligation to investigate, prosecute and punish as such, its basis in
the ACHR and its relation to other important concepts in the IACtHR juris-
prudence, such as the right to truth and the crime of enforced disappear-
ance. Chapter 3 examines the numerous more specific doctrines developed
over the course of the IACtHR'’s case law to give content to the overarching
obligation to investigate, prosecute and punish human rights violations.
Finally, Chapter 4 summarizes the main points of criticism directed against
the JACHR’s case law on the obligation to investigate, prosecute and punish
and against the ethos of “anti-impunity” on which it is based.

Part II of this study, consisting of Chapters 5 to 8, discusses the con-
tributions of the IAHRS to domestic accountability efforts for serious
human rights violations in Guatemala and Colombia. Chapter 5 analyzes
how the Inter-American human rights system has supported the efforts of
pro-accountability actors in Guatemala to achieve ‘post-transitional justice’
for the serious crimes committed by the military in the context of the Guate-
malan civil war. Chapter 6 analyzes how the Inter-American human rights
system has influenced the Colombian peace processes in the 215t century,
and particularly the transitional justice mechanisms developed as part of
those processes. Chapter 7, meanwhile, examines how the Inter-American
human rights system has influenced the work of prosecutors from the
Human Rights Unit of the Office of the Attorney General of Colombia in
investigating and prosecuting serious human rights violations committed
in the context of the Colombia internal armed conflict. Finally, Chapter 8
provides a synthesis of the three case studies and proposes a number of
hypotheses on the IACtHR’s practical contributions to domestic account-
ability efforts, which may be tested through further research.
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2 The IACtHR’s doctrine on the duty
to investigate, prosecute and punish
human rights violations

1 INTRODUCTION: STRUCTURAL IMPUNITY AND THE DEVELOPMENT
ofF THE JACTHR’S CASE LAW

It has been noted that the spectacular rise of the fight against impunity as
a policy goal of the international community and a matter of international
law was shaped by the “special circumstances’” in which the international
community found itself in the early 1990s.! The same is certainly true
for the Inter-American Court’s turn to the fight against impunity. As will
be discussed in Chapter 4 of this study, ‘anti-impunity’ is not a traditional
concern of human rights courts. But the circumstances in which the region
under the Inter-American Court’s jurisdiction found itself in the late 1980s,
put it at the top of that particular court’s agenda.

As discussed in the introduction to this study, the regional context in
which the IACtHR delivered its first judgment included the transition from
civil war to peace and/or from military dictatorship to democracy. An
important issue in all of those transitions was the question whether and how
the atrocities committed by dictatorial regimes and/or during civil wars
should be addressed. More particularly, the question arose whether these
atrocities should be officially investigated and those responsible prosecuted
or whether the ‘crimes of the past’ should better be forgotten. It seemed that
the region had committed itself to the latter option, as many new regimes
adopted amnesty legislation. Moreover, the first post-transitional years
made it clear that, even though warring parties had officially laid down
their weapons and dictatorships had officially ceded to democracy, those
who had been involved in the commission of serious crimes remained
powerful and continued to exert influence over their respective societies,
including the criminal justice systems. The criminal justice apparatuses
of the region, which in many states had operated under the control of the
military for many decades, were fragile and still developing and vulnerable
to interferences by other powerful elements in society.

1 See for example B.N. Schiff, Building the International Criminal Court (Cambridge Univer-
sity Press, 2008), pp. 1-39. Schiff argues — amongst other things — that, while the idea of
accountability for human rights violations has a much longer history, the politicization
of the Cold War made it impossible to act on such ideas. However, “[w]ith the end of
the Cold War, that politicization receded in significance. Meanwhile, the development of
globalized international communications and the increasing effectiveness of nongovern-
mental organizations in using these technologies to publicize violations the world over
enhanced the salience of human rights issues.” Idem, p. 29-30.
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On top of this tense and unstable (post-)transitional situation, the first
decades of the IACtHR's operation were characterized by the emergence of
a new’ threat in the region: that of organized crime. The region’s still-fragile
criminal justice systems were mostly unable to adequately respond to the
rise of increasingly wealthy and powerful criminal organizations, leading
to soaring rates of crime and of impunity. When state forces did respond
to the crime wave, they often did so in ways that ran afoul of the law and
the mandate it provided them. The systematic practices of disappearance,
torture and extrajudicial killing which had previously been used against
those who were (suspected of being) subversives or members of a terror-
ist group, were now employed in the fight against organized crime.2 And
as before, the crimes committed by state agents in the context of the fight
against organized crime were rarely investigated, let alone prosecuted.

All of these factors contributed to the existence of a situation of wide-
spread and structural impunity in the region, which the IACtHR has had to
confront as it developed the jurisprudence which will be discussed in these
chapters. It should be noted, moreover, that this widespread and structural
impunity existed not only as the result of the fragility of criminal justice
systems, the incompetence of individual state agents, and the complexity
of cases or the simple lack of evidence. As the IACtHR'’s case law and its
analysis of the mechanisms underlying impunity shows, impunity was
often the result of active obstruction by elements within the state.3 In certain

2 See for example IACtHR Villagrdn Morales (‘Street Children’) v. Guatemala (merits), 19
November 1999, which concerned the extrajudicial execution of a number of young men
and boys from an underpriviledged areas, who were suspected of being gang members.
The mechanisms used in executing these youths were the same as those used during the
internal armed conflict to eliminate political opponents of the regime. Another example
can be found in the case of Tibi v. Ecuador, which concerned the illegal detention and
torture of the material victim in the context of a police operation against an organized
crime group. In his separate opinion to this judgment, Judge Garcia Ramirez noted: “Per-
sistence of old forms of crime, the appearance of new expressions of crime, systematic
attacks by organized crime, the extraordinary virulence of certain extremely grave crimes
—such as terrorism and drug trafficking — have determined a sort of “exasperation or des-
peration” which is ill advised: it suggests setting aside progress and going back to sys-
tems or measures that already demonstrated their enormous ethical and practical flaws.”
IACtHR Tibi v. Ecuador (preliminary objections, merits, reparations and costs), judgment of 7
September 2004, separate opinion by Judge Garcia Ramirez, para. 30.

3 See for example IACtHR Bdmaca-Veldsquez v. Guatemala (merits), 25 November 2000, para.
73 and p. 28 (testimony Jennifer Harbury).
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cases, impunity was also enforced through violence, committed either by
state agents? or by groups close to the state.>

It is helpful, going forward, to be mindful of the context of structural
and entrenched impunity in which the IACtHR operated, because it helps to
explain certain developments in its case law and certain choices made along
the way. In particular, as noted by Anja Seibert-Fohr, the “grave systemic
deficits” in the criminal justice systems of the region pushed the IACtHR
to develop a jurisprudence that is particularly “ambitious and strict [...]
on prosecution and punishment” of human rights violations.® It also gives
context to the IACtHR’s understanding that “impunity fosters the chronic
repetition of human rights violations and renders victims and their next of
kin completely defenseless”” and that it erodes the confidence of the popu-
lation in public institutions.8

The following chapters will analyze the legal instrumentarium devel-
oped by the Inter-American Court to combat such structural and entrenched
impunity. This chapter will discuss the main tool and overarching doctrine
developed to this effect: that of the state’s obligation to investigate, pros-
ecute and punish those responsible for human rights violations. None of
the ACHR’s provisions explicitly require states to investigate and prosecute
human rights violations. In spite of the lack of such a clear and explicit
basis in the Convention, the obligation to investigate, prosecute and punish
human rights violations has become a major theme in the Court’s case law.
The Court found this obligation to be implied in several provisions, includ-
ing the general obligation of states to ensure to those under their jurisdic-

4 See for example IACtHR Myrna Mack Chang v. Guatemala (merits, reparations and costs), 25
November 2003, para. 134.95-100 and IACtHR Bdmaca-Veldsquez v. Guatemala (merits), 25
November 2000, para. 34.

5 The case of La Rochela Massacre v. Colombia offers a disturbing illustration of how impuni-
ty is enforced. It concerns the massacre of 15 judicial officers, perpetrated while they were
investigating the crimes committed by paramilitary groups in the Colombian Magdalena
Medio region. These crimes have been the object of a separate case before the Court, the
case of the 19 Tradesmen v. Colombia. The massacre of the judicial officers was commit-
ted by paramilitary organizations, with acquiescence of the State. The Court notes “the
seriousness of the fact that this massacre was directed at judicial officials in the course of
their work, and was aimed at affecting their investigation of grave violations in which
members of paramilitary groups and senior military commanders had participated. At
the same time, the massacre represented a clear and threatening message that this type of
crime should not be investigated.” IACtHR La Rochela Massacre v. Colombia (merits, repa-
rations and costs), 11 May 2007, para.149.

6 A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
pp- 108-109.

7 See for example IACtHR Baldeén Garcia v. Peru (merits, reparations and costs), 6 April 2006,
para. 168 and IACtHR Bdmaca-Veldsquez v. Guatemala (merits), 25 November 2000, para
211.

8 IACtHR Barrios Altos v. Peru (merits), 14 March 2001, Concurring Opinion of Judge A.A.
Cangado Trinadade, para. 4. See also X. Medellin-Urquiaga, “The normative impact of the
Inter-American Court of Human Rights on Latin American national prosecution of mass
atrocities” (2013) 46(3) Israel Law Review 405-430, p. 413.
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tion the free and full exercise of their rights. The Court has proceeded to
gradually develop the duty to prosecute, to the point where investigation
and prosecution is now treated not only as a duty on states, but also as
a right of the victim. The following pages will analyze how, and through
which judgments, this development came about.

This chapter will focus on the doctrine of the state’s obligation to
investigate, prosecute and punish as it has developed from its origins
in the Veldsquez Rodriguez judgment. It will discuss the legal basis of this
doctrine in the ACHR, the scope of its application and its relation to two
other important doctrines developed by the Court, namely the concept
of enforced disappearance? and the victim’s right to truth. Finally, it will
compare the IACtHR'’s doctrine to the jurisprudence developed on the same
topic by other human rights bodies and to soft law instruments developed
by the UN. In doing so it will consider the Court as part of the broader,
international movement.

2 LEGAL BASIS AND RATIONALE OF THE DUTY TO INVESTIGATE, PROSECUTE
AND PUNISH HUMAN RIGHTS VIOLATIONS UNDER THE ACHR

2.1 From procedural obligation

The judgment which introduced the IACtHR'’s concept of an obligation to
investigate, prosecute and punish human rights violations in the case of
Veldsquez Rodriguez v. Honduras was truly ground-breaking for a number of
reasons. Firstly, it was the very first judgment (on the merits) ever delivered
by the IACtHR, and it clearly signaled to the states under its jurisdiction
the Court’s approach to the law and the role it envisioned for itself within
the region. Secondly, it tackled head-on some of the most sensitive and con-
troversial themes of relevance to practically all states under its jurisdiction,
such as systematic practices of enforced disappearance and the question
how to officially respond to such legacies of violence and impunity. Thirdly,
it introduced legal concepts in response to those difficult questions which
were new and relevant not only to the states under its jurisdiction, but to all
states going through political transitions and also to the international insti-
tutions which were just starting to give serious thought to these questions.
The Veldsquez Rodriguez judgment coincided with the rise of the fight against
impunity as a global phenomenon, described by UN Special Rapporteur

9 The concept of enforced disappearance as a serious human rights violation and an inter-
national crime has of course not exclusively been developed through the case law of the
TACtHR. Today, this concept is regulated by several international human rights conven-
tions, both regional and universal in scope, and by the Rome Statute of the ICC. Other
regional human rights courts, including the ECtHR, have also discussed and ruled on
the issue and thereby contributed to its development as a legal concept. However, the
IACtHR was an early contributor to this process and the first international court to tackle
the concept of enforced disappearance.
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Louis Joinet as its “fourth stage”,10 when the need to combat impunity was
introduced as an important goal of the international community and the
issue was beginning to be understood in terms of states” legal obligations,
rather than a moral claim by the victims. In effect, Veldsquez Rodriguez pro-
vided the opening salvo of this development.

The facts underlying the Veldsquez Rodriguez case concerned the disap-
pearance of Manfredo Veldsquez Rodriguez, a student at the National
Autonomous University of Honduras, allegedly at the hands of National
Office of Investigations and the G-2 (military intelligence) of the Armed
Forces of Honduras. First, the Court established that enforced disappear-
ance constituted a “multiple and continuing violation of many rights under
the Convention”,!! especially those protected Articles 4 (right to life), 5
(prohibition of torture) and 7 (right to personal liberty). It then went on to
consider whether these violations could be attributed to the state which, due
to the particular circumstances of the case, posed a bit of a puzzle. It was
in this context that the IACtHR introduced the concept of an obligation to
investigate, prosecute and punish human rights violations under Article 1(1)
ACHR.

The Commission had been able to prove, through a combination of
testimony and documentary evidence, that there existed in Honduras at the
relevant time a systematic pattern of disappearances, often combined with
torture and extrajudicial execution, carried out by state officials and that the
disappearance of Manfredo Veldsquez seemed to fit this pattern very well.
However, there was no direct evidence as to the identity of the perpetrators
of this particular disappearance, making it difficult for the Court to estab-
lish the direct involvement of the state. The Court made clear its belief that
the disappearance of Manfrédo Velasquez was carried out by state agents,
but said that “even had that fact not been proven, the failure of the State
apparatus to act, which is clearly proven, is a failure on the part of Hondu-
ras to fulfill the duties it assumed under Article 1(1) of the Convention”.12

Article 1(1) ACHR contains the signatory states” obligation to respect
the rights contained in the Convention and, as such, is essential for estab-
lishing the conditions under which a particular violation can be imputed to
the state.13 It reads:

“The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free and
full exercise of those rights and freedoms, without any discrimination for reasons

10 Revised final Report prepared by Mr. Joinet pursuant to Sub-Commission decision
1996/119, Question of the impunity of perpetrators of human rights violations (civil and
political), UN Doc. E/CN.4/Sub.2/1997/20/Rev.1, Annex II (2 October 1997), para. 5.

11 IACtHR Veldsquez Rodriguez v. Honduras (merits), 29 July 1988, para. 155.

12 Idem, para. 182.

13 Idem, para. 160.
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of race, color, sex, language, religion, political or other opinion, national or social
origin, economic status, birth, or any other social condition.” [emphasis added]

The first part of this paragraph, concerning the obligation to respect human
rights, describes the states” negative obligations, or, in the words of the
Court, it provides limits to the exercise of public authority.14 As a result,
“any violation of rights recognized by the Convention carried out by an
act of public authority or by persons who use their position of authority is
imputable to the State”.1> Beyond that, the second part of the paragraph,
which addresses the obligation to ensure human rights, forms the basis for
the states’ positive obligations under the Convention and implies:

“the duty of States Parties to organize the governmental apparatus, and, in
general, all the structures through which public power is exercised, so that they
are capable of juridically ensuring the free and full enjoyment of those rights. As
a consequence, the States must prevent, investigate and punish any violation of the
rights recognized by the Convention [...].” 16

Thus, according to the Court, the obligation to investigate and punish
human right violations after they occur is part of the obligation of the
state to ensure human rights to all persons subject to their jurisdiction, as
enshrined in Article 1(1) ACHR. The Court then returned to, and further
clarified, this obligation to investigate and punish human rights violations,
stating:

“The State has a legal duty [...] to use the means at its disposal to carry out a
serious investigation of violations committed within its jurisdiction, to iden-
tify those responsible, to impose the appropriate punishment and to ensure the
victim adequate compensation.”1”

As noted by Anja Seibert-Fohr,!8 the rationale underlying the obligation to
investigate, (prosecute) and punish as articulated in the Veldsquez Rodriguez
judgment is twofold: firstly, investigation and punishment is necessary
in the interest of general prevention, in order to prevent further human

14 Idem, para. 165.

15 Idem, para. 172.

16 Idem, para. 166.

17 Idem, para. 174. As will be further discussed below, this quote from the Velasquez Rodri-
guez judgment is considered “the first truly complrehensive statement of a state’s human
rights obligations” in the area of transitional justice and has had an important effect on
the further development of the fight against impunity on the international level. M. Free-
man, Truth commissions and procedural fairness (Cambridge University Press, 2009), p. 8.
See also F. Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann, T. Unger and V.
Cadelo (eds.), The United Nations Principles to Combat Impunity: a Commentary (Oxford
University Press, 2018), pp. 16-17.

18 A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
pp- 55-58.
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rights violations.1? Secondly, investigation and punishment of human
rights violations also serves the ‘retrospective protection” of the rights of
the victim, even if doing so cannot truly restore those rights — as in the case
of an enforced disappearance. The reasoning here seems to be a contrario:
if the state does not investigate a human rights violation and punish those
responsible, it communicates its subsequent acquiescence to that violation.
In the words of the Court:

“[w]here the acts of private parties that violate the Convention are not seri-
ously investigated, those parties are aided in a sense by the government, thereby
making the State responsible on the international plane.”20

For the case at hand, this meant that the lack of evidence as to the identity
of the perpetrators of the disappearance of Manfredo Veldsquez did not
preclude the Court from holding the state responsible for it, as its agents
had clearly failed to properly investigate the disappearance.?! The Court
thus found that Honduras had violated Articles 4, 5 and 7 in relation to its
obligation to ensure rights under Article 1(1) ACHR.

Finally, the Veldsquez Rodriguez judgment also provided the first outlines
for the further development of the Court’s doctrine on the state’s duty to
investigate, prosecute and punish. Specifically, the Court established that
the obligation ensure human rights violations, of which the obligation to
investigate, prosecute and punish is part, has implications both for the
state’s legal and institutional framework for investigation and punishment
of human rights violations and for its enforcement of that framework. In the
word of the Court:

“The obligation to ensure the free and full exercise of human rights is not
fulfilled by the existence of a legal system designed to make it possible to comply with
this obligation --it also requires the government to conduct itself so as to effectively
ensure the free and full exercise of human rights.”22

Applying the same logic to the obligation to investigate, prosecute and pun-
ish itself, this would require two things: 1.) the existence of a (legal) system
which makes it possible to investigate, prosecute and punish human rights
violations; 2.) an effort, on the part of the state to investigate, prosecute and
punish individual human rights violations effectively. Given the facts of the

19  IACtHR Veldsquez Rodriguez v. Honduras (merits), 29 July 1988, para. 175.
20  Idem, para.177.
21 Idem, para. 180.
22 Idem, para. 167.
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case, 3 the judgment is especially explicit on the second of these two dimen-
sions. In this context, the Court remarked:

“In certain circumstances, it may be difficult to investigate acts that violate
an individual’s rights. The duty to investigate, like the duty to prevent, is not
breached merely because the investigation does not produce a satisfactory result.
Nevertheless, it must be undertaken in a serious manner and not as a mere
formality preordained to be ineffective. An investigation must have an objective
and be assumed by the State as its own legal duty, not as a step taken by private
interests that depends upon the initiative of the victim or his family or upon their
offer of proof, without an effective search for the truth by the government.”24

Thus, while the Court considers the obligation to investigate, prosecute
and punish human rights violations to be an obligation of effort rather
than result, it does require states to make a genuine effort and perform an
effective investigation whenever they become aware that a human rights
violation may have occurred — and prosecute and punish those responsible
if appropriate.

The other dimension, that the state has an obligation to create a (legal)
system which makes investigation and punishment of human rights
violations possible, was not explicitly discussed in Veldsquez Rodriguez —
primarily because this had not been the problem keeping the state from
investigating the underlying human rights violation in that particular case.
It does however, seem to be implied in the Court’s observation that the
obligation to ensure human rights includes the duty to “ensure that any
violations are considered and treated as illegal acts, which, as such, may
lead to the punishment of those responsible and the obligation to indemnify
the victims for damages” .25 In its later case law, the Court has confirmed
that the obligation to investigate, prosecute and punish indeed includes an

23 See idem, para. 178, stating that: “In the instant case, the evidence shows a complete
inability of the procedures of the State of Honduras, which were theoretically adequate,
to carry out an investigation into the disappearance of Manfredo Veldsquez, and of the
fulfillment of its duties to pay compensation and punish those responsible, as set out
in Article 1 (1) of the Convention.” Thus, in the case of the disappearance of Manfredo
Veldsquez, the legal and institutional framework was adequate (in theory), to investigate
and prosecute those responsible. The problem was a lack of effective enforcement of that
framework in the case at hand.

24  Idem, para.177.

25  Idem, para. 175. It should be noted that the Court made this observation primarily in
relation to the obligation to prevent human rights violations, which, like the obligation
to investigate, prosecute and punish, flows from the broader obligation to ensure under
Article 1(1) ACHR. While the IACtHR in Veldsquez Rodriguez makes an explicit distinc-
tion between the obligation to prevent and the obligation to investigate, prosecute and
punish, the two are closely related, as evidenced by the fact that the prevention of further
violations is part of the rationale underlying the obligation to investigate, prosecute and
punish.
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obligation to create an appropriate legal and institutional framework and
to “remove all de facto and legal mechanisms and obstacles that maintain
impunity [...]”26

In short, the Veldsquez Rodriguez judgment established that states have
a positive, procedural obligation under Article 1(1) ACHR to investigate,
prosecute and punish human rights violations. This obligation entails a
duty to create a state apparatus conducive to the investigation, prosecu-
tion and punishment and to carry out an effective investigation whenever
the state becomes aware that a human rights violation may have occurred.
Through this interpretation of Article 1(1) ACHR and the procedural obliga-
tion contained in it, the IACtHR gave a considerable impulse to the fight
against impunity, in Latin America and worldwide, and to the growing
sense that the investigation and punishment of human rights violations is a
question not ‘just” of morality, but of international law.

2.2 To a form of reparation

While the Veldsquez Rodriguez judgment on the merits thus constituted a
considerable leap in the development of the international legal framework
of the fight against impunity and a significant expansion of the scope of
the ACHR'’s material provisions, the Court was more conservative when
determining reparations in the same case. The Commission and the victims’
representatives had requested the Court to order the state to investigate the
disappearance of Manfredo Veldsquez as part of the reparatory measures,
and to punish those responsible. However, the IACtHR explicitly declined
to do s0.27 The Court noted that it had already found in its judgment on the
merits that the state was under an obligation to investigate the disappear-
ance and that this obligation would continue to exist for as long as there
was uncertainty regarding the fate of the disappeared person. It did not
deem it necessary to include this duty separately in the reparations. Instead,
it chose a more conventional line of ordering only monetary compensation
for the violations committed by the state.

In the years following Veldsquez Rodriguez, it became clear that this
conservative stance on reparations was a disappointment for the victims
who appeared before the IACtHR. They considered money to be a wholly

26 TACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, para. 277. See also IACtHR Gdmez Paquiyauri Brothers v. Peru (Merits, Reparations
and Costs), 8 July 2004, para. 232; IACtHR Tibi v. Ecuador (Preliminary Objections, Merits,
Reparations and Costs), 7 September 2004; IACtHR Carpio Nicolle et al. v. Guatemala (Merits,
Reparations and Costs), 22 November 2004, para. 134; IACtHR La Cantuta v. Peru (Merits,
Reparations and Costs), 29 November 2006, para. 226; IACtHR Heliodoro-Portugal v. Panama
(Preliminary Objections, Merits, Reparations and Costs), 12 August 2008, para. 246; and IAC-
tHR The Rio Negro Massacres v. Guatemala (Preliminary Objections, Merits, Reparations ad
Costs), 4 September 2012, para. 257 and IACtHR The Case of the Massacre of EI Mozote and
Nearby Places v. El Salvador (Merits, Reparations and Costs), 25 October 2012, para. 249.

27  TACtHR Veldsquez Rodriguez (reparations), 21 July 1989, paras. 32-36.
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inadequate reparation for the violations they suffered, especially in cases
concerning the death of a loved one.?8 Faced with structural impunity on
the national level, they came to the Court looking for something else: jus-
tice. Monetary compensation did not provide any incentive for the state to
provide this. On the contrary, it offered states a way to ‘buy off” their human
rights obligations. Thus, in order to maintain its credibility in the eyes of the
victims, the Court was moved to change its stance on reparations.

It first did so in 1996, in its reparations judgment in the case of EI Amparo
v. Venezuela, 22 which concerned the massacre of 14 fisherman in the village
of El Amparo by members of Venezuela’s armed forces in October 1988.
The relevance of this judgment, which represents a remarkable step forward
in the IACtHR's interactions with states concerning the investigation and
prosecution of human rights violations, is not immediately apparent upon
reading it. In relation to non-pecuniary damages, the Commission had
requested the Court, amongst other things, to order the state to effectively
investigate the massacre and punish those responsible. Nothing in the
Court’s discussion of this request indicates a fundamental break from its
decisions in previous cases. In fact, the Court seemed to channel its remarks
in the Veldsquez Rodriguez reparations judgment, when it remarked that:

“[c]ontinuation of the process for investigating the acts and punishing those
responsible is an obligation incumbent upon the State whenever there has been
a violation of human rights, an obligation that must be discharged seriously and
not as a mere formality.”30

Beyond this short paragraph, there is no further substantive discussion of
the Commission’s request. However, in contrast to previous practice, the
operative paragraph of the judgment contained the unanimous decision of
the Court “that the State of Venezuela shall be obliged to continue investi-
gations into the events referred to in the instant case, and to punish those
responsible”.31 The operative paragraph provided no explanation as to why
the IACtHR decided to diverge from its previous practice on this point, nor
does any other part of the judgment. This lack of substantive discussion of
what, in retrospect, constitutes an important step in the IACtHR’s case law
may be partly explained by the fact that, at the time, this step would have
seemed mostly symbolic. The Court had already established in Veldsquez
Rodriguez that states have an obligation under the ACHR to investigate and

28  See A.V.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdic-
tion of the human rights courts’, (2013) 107(1) AJIL 1-44, p. 5, citing Viviana Krsticevic,
‘Reparation in the Inter-American system’, (2007) 56 American Univ. Wash C.L. 1375, p.
1419.

29  TACtHR EI Amparo v. Venezuela (reparations and costs), judgment of 14 September 1996. See
also A.V. Huneeus, ‘International criminal law by other means: the quasi-criminal juris-
diction of the human rights courts’, (2013) 107(1) AJIL 1-44, p. 8.

30  IACtHR EI Amparo v. Venezuela (reparations and costs), 14 September 1996, para. 61.

31 Idem, para. 64, under 4.
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prosecute human rights violations. The fact that this obligation was now
reiterated in the operative paragraph, in the list of reparations ordered to
the state, does not, at first glance, seem to add much to that fact.

The real relevance of the EI Amparo reparations judgment only becomes
apparent in retrospect, in light of two important subsequent developments
in the Court’s case law. Firstly, it represents a first step in what Anja Seibert-
Fohr sees as the promotion, by the IACtHR, of a remedial rationale for the
obligation to investigate and prosecute human rights violations.32 By this,
Seibert-Fohr refers to the idea that investigation and prosecution is neces-
sary not only in the interest of society and general prevention of human
rights violations, but (also) in the interest of individual victims in order to
remedy the violation of their rights. Prior to EI Amparo, the obligation to
investigate had only been discussed in terms of a duty incumbent on the
state, which flows from its position as guarantor of human rights within its
territory.33 This duty is general in nature, based on the harmful effects of
impunity to society as a whole and not dependent on the individual victim
in the case at hand. However, by ordering investigation and prosecution in
a specific case in order to remedy the wrongs done to a particular victim or
set of victims, the Court goes one step further. It recognizes that the appli-
cation of the criminal law serves not just the general interest, but also the
interests of the individual victim. Ultimately, this development would lead
the IACtHR to recognize the victim’s right to justice, which will be further
discussed in the next section.

Secondly, the move to include investigation and prosecution in the list
of reparations proved to be especially relevant in the context of the supervi-
sion of compliance procedure, which the IACtHR began to develop in the
years after El Amparo.3* As noted by Alexandra Huneeus, the supervision of
compliance proceedings constitute a separate and open-ended stage of the
litigation before the IACtHR, during which all the parties in the proceedings

32 A.Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
pp.- 59-68, 190-192 and 281-285.

33 See for example IACtHR Vera Vera v. Ecuador (preliminary objection, merits, reparations and
costs), 19 May 2011, para. 88.

34  See A.V.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdic-
tion of the human rights courts’, (2013) 107(1) AJIL 1-44, pp. 9-12. The supervision of com-
pliance proceedings are not explicitly provided for in the ACHR. However, the IACtHR
bases its mandate to monitor compliance with its judgments on Article 65 ACHR, which
reads:

“To each regular session of the General Assembly of the Organization of American
States the Court shall submit, for the Assembly’s consideration, a report on its work
during the previous year. It shall specify, in particular, the cases in which a state has
not complied with its judgments, making any pertinent recommendations.”

According to the Court, this provision implies its mandate to monitor compliance, as it
would not be possible for the Court to inform the General Assembly of the state of com-
pliance with its judgments and to make recommendations unless it monitors compliance.
See IACtHR Baena-Ricardo et al. v. Panama (competence), 28 November 2003, para. 91.
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(state, Commission and victims) report on the progress of the state’s com-
pliance with the reparations ordered by the Court, and the Court, in turn,
“move[s] the parties toward overcoming obstacles to implementation”.35
These proceedings are conducted on the basis of the list of reparations
ordered by the Court in its reparations judgment.3¢ Including investigations
and prosecution of serious human rights violations in that list, as has been
the Court’s standard practice since the El Amparo reparations judgment,
therefore “opens the way for a proactive review of national prosecutions of
international crimes”.37

In this way, the EIl Amparo reparations judgment provided the basis for
what Huneeus has described as the IACtHR’s ‘quasi-criminal jurisdiction’,
i.e. the open-ended review of domestic prosecutions of serious human
rights violations.38 According to Huneeus, three characteristics make
this quasi-criminal jurisdiction of particular interest to the fight against
impunity: firstly, the depth of the scrutiny the IACtHR applies to domestic
proceedings and the level of detail of the follow-up orders issued during
the supervision of compliance proceedings. Secondly, the fact that the
supervision of compliance stage often takes place in parallel to domestic
prosecution and therefore allows the JACtHR to review them as they
unfold. In contrast, Huneeus notes, the review of domestic proceedings
in the IJACtHR’s judgments on the merits is necessarily retrospective in
nature. Thirdly, while the merits stage of the litigation before the IACtHR
is adversarial, the supervision of compliance stage is dialogic. It intends to
“foster dialogue among public authorities and civil society actors” in order
to help overcome obstacles to the domestic investigation, prosecution and
punishment of serious human rights violations.

In short, the IACtHR’s consistent practice of ordering investigation,
prosecution and punishment as a form of reparation to victims, in combi-
nation with its practice of supervising compliance with those orders, has
considerably expanded the Court’s involvement in and review of domestic
accountability processes. Moreover, it marked the first step in a develop-
ment which has seen the Court increasingly conceptualizing the need for
investigation and prosecution of human rights violations as flowing (also)
from the rights and interests of the individual victim, rather than (exclu-
sively) from the interest of society in preventing further violations.

35  A.V.Huneeus, ‘International criminal law by other means: the quasi-criminal jurisdiction
of the human rights courts’, (2013) 107(1) AJIL 1-44, p. 10.

36  Asnoted by Huneeus, the merits and reparations stages of the litigation before the IAC-
tHR, which used to be separate, have become integrated. In effect, proceedings before the
Court now exist of two stages: one concerning preliminary objections, merits and repara-
tions and one concerning compliance. Idem, p. 9.

37 Idem, p. 10.

38  See generally A.V. Huneeus, ‘International criminal law by other means: the quasi-crimi-
nal jurisdiction of the human rights courts’, (2013) 107(1) AJIL 1-44.
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23 To separate human right(’s violation): the victim’s right to justice

This move towards recognition of the individual victim’s interest in the
criminal investigation and prosecution of the violation of their human
rights continued after El Amparo. Confronted with the continuous stream
of victims seeking justice through the Inter-American system and their
testimony on the many ways in which they were denied justice by their
home state, the IACtHR has recognized a right of victims to have access to
(criminal) justice. It did so under two provisions which have traditionally
been associated more with the rights of the defendant in a criminal trial:
articles 8(1) and 25 ACHR.

Article 8(1) ACHR protects the right to due process of law, or, in other
words, the right of every individual to have their case heard within a rea-
sonable time by a competent, independent and impartial tribunal.3* While
the protection afforded by Article 8(1) extends to the determination of
rights in any type of legal proceedings, not just those of a criminal nature,
Article 8 as a whole is clearly geared towards the protection of the rights
of the accused in a criminal trial and includes all the traditional fair trial
guarantees. Article 25 ACHR, meanwhile, provides the right to judicial
protection of rights through a prompt and effective remedy. This provision
essentially codifies the typically Latin American legal concept of the amparo,
which gives every individual the possibility to enforce their rights through
the courts.#0 This is a very broad guarantee and it has is often called upon
by defendants in order to enforce their fair trial rights over the course of the
proceedings against them.

The Court first applied these provisions in favor of the victim in a
criminal investigation in the case of Genie-Lacayo v. Nicaragua. The case
concerned the killing of a young man at the hands of military personnel
on 28 October 1990 and the criminal investigation and prosecution which
followed. Although the Court could not look into the killing of the material
victim, which happened before Nicaragua accepted the Court’s jurisdiction

39  Article 8(1) ACHR reads:

“Every person has the right to a hearing, with due guarantees and within a reasonable
time, by a competent, independent, and impartial tribunal, previously established by
law, in the substantiation of any accusation of a criminal nature made against him or
for the determination of his rights and obligations of a civil, labor, fiscal, or any other
nature.”

40  See K. Sikkink, ‘Latin American Countries as norm protagonists of the idea of interna-
tional human rights’, (2014) 20(3) Global Governance 389-404, p. 398. The special relevance
of the amparo within the Latin American legal system and culture is illustrated by Judge
Garcia Ramirez’ separate opinion in the case of Tibi v. Ecuador, where he describes it as “a
precious guarantee, which is exactly, the “guarantee of guarantees,” the “right that serves
all rights”” and “the culmination of a protective system that ultimately places its expecta-
tions in a means of defense that all may resort to and that all may satisfy”. IACtHR Tibi
v. Ecuador (preliminary objections, merits, reparations and costs), 7 September 2004, separate
opinion Judge Garcia Ramirez, para. 45.
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on 12 February 1991, the Commission did request it to consider whether the
procedural rights of the young man’s family members, particularly those of
his father, had been violated “as a result of the Judicial Branch’s reluctance
to prosecute and punish those responsible” for the murder.4!

The Court accepted this request by the Commission and analyzed the
procedural rights of the victim’s family under Article 8 ACHR. Its analysis
starts from the acknowledgment that Article 8 protects the right to due
process of law, “which consist of the right of every person to a hearing, with
due guarantees and within a reasonable time, by a competent, independent,
and impartial tribunal, previously established by law, in the substantiation
of any accusation of a criminal nature made against him or for the deter-
mination of his rights and obligations of a civil, labor, fiscal, or any other
measure.”42 Accordingly, the Court noted that:

“In order to establish violation of Article 8, it is necessary, first of all, to establish
whether the accusing party’s procedural rights were respected in the trial to deter-
mine those responsible for the death of young Genie-Lacayo.”43 [emphasis added]

In this paragraph the IACtHR thus explicitly accepted the notion that the
‘accusing party’ —i.e. the victim or their family members — has certain rights
under the ACHR in the proceedings initiated as a result of their complaint.
This is a controversial position which has, as a result, been severely criti-
cized by a number of legal scholars from the region.#* However, the con-
troversiality of this position is not recognized in the judgment itself and the
Court provided no explanation or justification for it. It simply proceeded
to analyze whether the (lack of) actions of the authorities in the investiga-
tion into the death of the material victim have violated the accusing party’s
rights under Article 8(1) and comes to the conclusion that this is indeed the
case. Those violations came about through the actions of certain military
authorities, who obstructed the trial and refused cooperation, making the
collection of evidence next to impossible for the responsible judges,* and
through the “excessive delays” which had occurred at various stages in the
proceedings.46

Genie-Lacayo thus established that, according to the Inter-American
Court, victims have certain rights in the context of criminal proceedings.
However, this case concerned the position of the victim in a criminal inves-
tigation which, though ineffective, had already been initiated by the state.
The Court, therefore, did not have to address the fundamental question of

41  TACtHR Genie-Lacayo v. Nicaragua (preliminary objections), 27 January 1995, para. 2.

42 TACtHR Genie-Lacayo v. Nicaragua (merits, reparations and costs), 29 January 1997, para. 74.
43 Idem, para. 75.

44 These critiques will be discussed in detail below in chapter 4 of this study.

45 Idem, para. 76.

46 Idem, para. 80.
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whether victims of human rights violations also have the right to an inves-
tigation in the absence of such initiative by the competent authorities. Or, in
other words: whether victims have the right to access to criminal justice. The
answer to that question came one year later, in the case of Blake v. Guatemala.
This case concerned the disappearance and killing of Nicholas Chapman
Blake, a journalist and US citizen, at the hands of agents of the Guatemalan
state. While the abduction and murder took place in1985, before Guatemala
accepted the Court’s jurisdiction in 1987, the Court found that it did have
jurisdiction over the case, because both the underlying disappearance and
the resulting lack of an investigation continued well into the 1990s. In its
handling of the case, the Court thus limited itself only to those elements.
In the context of the denial of justice perpetrated against Nicholas Blake’s
relatives, the Court said:

“This Tribunal considers that Article 8(1) of the Convention must be given a
broad interpretation based on both the letter and the spirit of this provision ....
Consequently, Article 8(1) of the American Convention recognizes the right of
Mr. Nicholas Blake’s relatives to have his disappearance and death effectively
investigated by the Guatemalan authorities; to have those responsible prose-
cuted for committing said unlawful acts; to have the relevant punishment, where
appropriate, meted out; and to be compensated for the damages and injuries
they sustained.”4”

That such a right exists is not directly evident from the text Convention.
Taken together, Articles 8(1) and 25 protect the right to access to fair and
effective judicial protection of rights. While the language of these provisions
makes it clear that the remedy should be judicial, i.e. before a competent
court or tribunal rather than another, less formal type of institution,*8 it is
less clear that the remedy should necessarily be of a penal nature. Thus,
some states have argued before the Court that the victims’ right to a rem-
edy had been — or could have been — satisfied through other, non-criminal
avenues, like civil or administrative proceedings. However, the Court has
consistently denied such claims.#’ It seems to take the position that certain
rights can only be effectively protected — and remedied — through the appli-

47 IACtHR Blake v. Guatemala (merits), 24 January 1998, paras. 96-97. Note that these consid-
erations of the Court relate exclusively to the victim’s rights under Article 8(1), and not
under article 25. As in Genie-Lacayo, the Court in the case of Blake still made a rather strict
division here between the two provisions, interpreting article 25 to extend only to the
remedy of amparo and not to criminal proceedings. This strict division was given up in
later case law. See supran. 29.

48  See L. Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American Court of Human
Rights — case law and commentary (OUP 2011), paras. 26.06-26.09.

49 See for example IACtHR Moiwana community v. Suriname (preliminary objections, merits, repa-
rations and costs), 15 June 2005, paras. 144-147 and IACtHR The “Mapiripdin massacre” v.
Colombia (merits, reparations and costs), 15 September 2005, paras. 211-214.
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cation of criminal law. Thus, as noted by Anja Seibert-Fohr, the IACtHR
is the only human rights institution that recognizes “an individual right
to criminal prosecution and punishment”, or, in other words, a “right to
justice” under Articles 8(1) and 25 ACHR.50

To be clear, the emergence of the right to justice has not replaced its
counterpart, the duty of states to investigate, prosecute and punish such
violations. Nor has it made the investigation of human rights violations
dependent on the victims invoking their right to justice. To the contrary,
the Court has consistently held that the state should “assume this duty [to
investigate, prosecute and punish human rights violations, HB] as a legal
obligation”?! and start its investigation “ex oficio and without delay” and
not “as a mere reaction to private interests, which would depend on the
procedural initiative of the victims or their family members”.52 And as
the Court noted, this, in turn, is “not contrary to the right of the victims of
human rights violations or their family members to be heard during the
investigation and the judicial proceedings, as well as their right to partici-
pate extensively in them”.53 In other words, while the state’s obligation to
investigate prosecute and punish and the victim’s right to justice may rely
on two different rationales,> they are, in the eyes of the IACtHR, two sides
of the same coin and exist side by side.>®> As the Court noted it in the case of
the Serrano-Cruz sisters v. El Salvador:

50  A.Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
pp- 190-191.

51  See for example IACtHR Kichwa indigenous people of Sarayaku v. Ecuador (merits reparations
and costs), 27 June 2012, para. 265.

52 See for example IACtHR Zambrano Vélez et al. v. Ecuador (merits reparations and costs), 4 July
2007, paras. 119-120.

53  Idem, para. 120.

54  Asnoted by Anja Seibert-Fohr, the obligation to investigate, prosecute and punish is
based primarily on the need to protect society as a whole through general prevention.
The right to justice, on the other hand, is based on a remedial logic, in which investiga-
tion, prosecution and punishment of human rights violations serves the individual inter-
est of the victim to have their rights vindicated. See A. Seibert-Fohr, Prosecuting serious
human rights violations (Oxford University Press, 2009), p. 190.

55  Burgorgue-Larsen and Ubeda de Torres note that there have been fluctuations over time
in the extent to which the Court would emphasize either the victim’s right or state’s obli-
gation to investigate and prosecute human rights violations. In the first years after Blake
v. Guatemala, under the presidency of Judge Cancado Trindade, the Court tended to
focus more on the victim’s rights under articles 8(1) and 25. More recently, there has been
a tendency to stress the state’s obligation under Article 1(1) ACHR in combination with
the violation of a material right protected by the Convention. See L. Burgorgue-Larsen
and A. Ubeda de Torres, The Inter-American Court of Human Rights — case law and commen-
tary (OUP 2011), para. 27.14. The latter line of reasoning is closer to the ECtHR’s case law
on positive obligations under Articles 2 and 3 ECHR. However, notwithstanding such
changing preferences, the Court’s overall case law points in the direction of accepting
investigation and prosecution as both a right of victims and a duty of the state.
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“[T]he next of kin of the alleged victims have the right to expect, and the States the obliga-
tion to ensure, that what befell the alleged victims will be investigated effectively
by the State authorities; that proceedings will be filed against those allegedly
responsible for the unlawful acts; and, if applicable, the pertinent penalties will
be imposed, and the losses suffered by the next of kin repaired.> [emphasis
added]

In short, the IACtHR has approached the question of investigation and
prosecution of human rights violations from different angles: starting in
its very first judgment in the case of Veldsquez Rodriguez, the Court has
consistently held that states have a legal obligation to investigate, pros-
ecute and punish human rights violations under Article 1(1) ACHR. Later,
beginning with its reparations judgment in the case of El Amparo, it began
to develop a more victim-centered approach to the issue, recognizing that
investigation and prosecution serves not only the interest of society, but
that of individual victims as well. As a consequence, it began to order the
investigation, prosecution and punishment of human rights violations as a
reparation measure. Combined with the IACtHR’s rigorous supervision of
compliance procedure, this became the basis for its ‘quasi-criminal jurisdic-
tion’. The move to a more victim-oriented approach eventually culminated
in the Court’s recognition of the victim’s rights to justice, which exists next
to the state’s obligation to investigate prosecute and punish.

3 THE DUTY TO PROSECUTE, THE RIGHT TO TRUTH AND THE CRIME OF
ENFORCED DISAPPEARANCE

Parallel to and in close relation with the obligation to investigate, prosecute
and punish, the Court has developed another legal concept of relevance
to the investigation and prosecution of human rights violations: the right
of victims to know the truth about the violations committed against
them. Both the duty to prosecute and the right to truth, in turn, have been
developed by the IACtHR in large part in response to cases concerning one
particular type of human rights violation: the enforced disappearance of

56 TACtHR Serrano-Cruz sisters v. El Salvador (merits, reparations and costs), 1 March 2005,
para. 64. In some cases, this dual nature of the duty to prosecute has had concrete legal
effects. For example, in its famous judgment in the case of Almonacid-Arellano et al. v. Chi-
le, which concerned the legality of the self-amnesty promulgated by the Pinochet regime
in the final days of its reign, the Court decided that the promulgation and upholding
of the amnesty law violated the State’s duty to investigate, prosecute and punish those
responsible for the crimes committed during the military dictatorship, while the appli-
cation of the law to the detriment of the individual victims violated their right to jus-
tice. IACtHR Almonacid-Arellano et al. V. Chile (preliminary objections, merits reparations and
costs), 26 September 2006, paras. 105-129. This judgment, and the distinction described
here, will be discussed in detail below in sections 2.1 and 2.2 of Chapter 3.
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persons.>” Even the IACtHR's very first judgment in the case of Veldsquez
Rodriguez concerned a case of enforced disappearance committed by, or
with the approval of, the government of Honduras. The parallel develop-
ment of these three concepts is only logical given the severity of the practice
of enforced disappearance and its wide application on the Latin American
continent in the decades leading up to the start of the IACtHR'’s operation.
Under their national security doctrines, the military dictatorships of the
Cold War era had used enforced disappearances on a large scale to sup-
press political dissidents and prevent any type of opposition to their rule.
The juntas of the southern cone even joined forced in ‘Operation Condor’
to create a coordinated international practice of enforced disappearance, so
that wanted ‘terrorists’ who had fled one country could be apprehended in
another.>® Moreover, there are important conceptual linkages between the
crime of enforced disappearance, the right to truth and the duty to pros-
ecute.5? This section will explore those linkages and how they affected the
TACtHR'’s understanding of and case law on the obligation to investigate,
prosecute and punish.

31 The crime of enforced disappearance and the emergence of a right
to the truth

While the practice of enforced disappearance is surely much older, its legal
definition as a violation of human rights and, eventually, an international
crime was only developed towards the end of the 20th century, largely in
response to the repressive policies enacted by the military dictatorships in
Latin America.®0 The monitoring by the IACmHR and the UNCmHR of

57 See Concurring opinion of Judge Herndn Salgado Pesantes to IACtHR Bdmaca-Veldsquez v.
Guatemala (merits), 25 November 2000, stating that “[t]he right to the truth has been shaped
in a historical context where the State’s abuse of power has caused serious conflicts,
particularly when the forced disappearance of persons has been used by State agents”.
See also P. Galain Palermo, ‘Relaciones entre el “derecho a la verdad” y el proceso penal.
Analisis de la jurisprudencia de la Corte Interamericana de Derechos Humanos”, in: K.
Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de proteccion de los derechos
humanos y derecho penal internacional — Tomo II (Konrad Adenauer Stiftung, 2011), 249-282.

58  M.L. Vermeulen, Enforced disappearance — determining state responsibility under the Interna-
tional Convention for the Protection of All Persons from Enforced Disappearance (Intersentia
2012), p. 5-8.

59  See generally P. Galain Palermo, ‘Relaciones entre el “derecho a la verdad” y el proceso
penal. Analisis de la jurisprudencia de la Corte Interamericana de Derechos Humanos”,
in: K. Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de protecciéon de
los derechos humanos y derecho penal internacional — Tomo II (Konrad Adenauer Stif-
tung, 2011), 249-282.

60  But see B. Finucane, ‘Enforced disappearance as a crime under international law: a
neglected origin in the laws of war’, (2010) 35(1) Yale Journal of International Law 171-197,
arguing that the criminalization of enforced disappearance under international law is
actually older than commonly assumed and that it has its roots in International Humani-
tarian Law and its protection of the family and familial integrity.
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the developing human rights situation paved the way for the adoption of
several international instruments on the phenomenon.®! All of these instru-
ments contain their own definitions of enforced disappearance which, while
containing the same basic elements, are not completely identical.®2 This
section will focus on the concept as defined in the context of the IAHRS,
particularly the definition provided by Article II of the Inter-American Con-
vention on Forced Disappearance of Persons, which the IACtHR applies in
its case law, and the further clarifications provided by the Court.

The Inter-American definition of enforced disappearance contains the
following elements: 1.) any deprivation of liberty; 2.) by a state agent or per-
son acting on behalf or with acquiescence of the state; 3.) followed by denial
of the detention and/or a lack of information on fate and whereabouts of
the victim; 4.) as a result of which the victim remains outside the protec-
tion of the law. Moreover, ever since its judgment in the case of Veldsquez
Rodriguez the IACtHR has consistently described enforced disappearance as
“a multiple and continuous violation of many rights under the [ACHR] that
the States Parties are obliged to respect and guarantee”.%3 The recognition of
enforced disappearance as a ‘multiple’ human rights violation means that
this act “violates various legal interests and rights” including the right to
physical liberty, the right to life and the right to humane treatment of both

61  The UNCmHR’s monitoring of the situation in Chili, for example, moved the UNGA
to adopt Resolution 33/173 of 20 December 1978, condemning the practice of enforced
disappearance. As a result of this resolution, Felix Armacora was appointed by the UNC-
mHR as an independent expert to study the phenomenon. The presentation of his expert
report, in turn, led to the establishment of the UN Working Group on Enforced and Invol-
untary Disappearance. See UNGA “Report of the expert on the question of the fate of
missing and disappeared persons in Chile” (21 November 1979) UN Doc. A/34/583/
Add.1.

62  The relevant human rights definitions of enforced disappearance are found in: 1.) the
fourth preambular paragraph and Article 1.2 of the 1992 UN Declaration on the Protec-
tion of All Persons from Enforced Disappearance; 2.) Article 2 of the 1994 Inter-American
Convention on Forced Disappearance of Persons; and 3.) Article 2 of the 2006 Internation-
al Convention on the Protection of All Persons from Enforced Disappearance.With regard
to the UN Declaration, the drafters decided not to include a proper definition of enforced
disappearance in the text of the Declaration, so as not to restrict the WGEID in its work-
ing methods. However, the preamble reflects “the main elements of what constitutes a
disappearance”. R. Brody, ‘Commentary on the draft UN “Declaration on the protection
of all persons from forced or involuntary disappearance”” (1990) 8(4) Netherlands Quar-
terly of Human Rights 381-394, p. 386.

Enforced disappearance is also separately in Article 7(2)(i) of the Rome Statute, which
lists it as a crime against humanity.

63  TACHR Veldsquez Rodriguez v. Honduras, 29 July 1988, para. 155.
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the material victim and their family and loved ones.®* That it is recognized
as a ‘continuous’ (or ‘permanent’) violation of human rights means that
a disappearance, which starts at the moment when the material victim is
deprived of his liberty, continues to be committed until the moment they are
released, or until the moment that the fate and whereabouts of the victim or
their mortal remains can be determined.®>

The third element of its definition, the element of secrecy, can be
regarded as the defining element of enforced disappearance. It is what sets
enforced disappearance apart from other human rights violations such
as arbitrary detention or extrajudicial execution. It also constitutes the
conceptual link between enforced disappearance and the right to truth.66
The simple denial on the part of the state that the disappeared person is
in its custody or that it has any knowledge of their fate and whereabouts
has several important effects: 1.) in the first stages of the disappearance it
withholds the protection of the law from the material victim; 2.) in the later
stages of the disappearance it shields state agents from prosecution for the
illegal acts they committed; and 3.) throughout the disappearance it inflicts
additional suffering on the victim’s next of kin and terror on society as a
whole. The denial of information can continue long after the material victim
has been killed, keeping the next of kin in an enduring state of uncertainty
about their loved one’s fate and whereabouts, which has been recognized by
the Court as a violation of their right to humane treatment under Article 5
ACHR.%7

The secrecy element to enforced disappearance and its brutal effects on
the material victims, their next of kin and society as a whole, form the back-
ground in response to which the Inter-American human rights institutions
have developed the victims’ right to know the truth. The idea first surfaced

64 K. Ambos, ‘Latin American and international criminal law: introduction and gener-
al overview’ (2010) 10(4) International Criminal Law Review 431-439, p. 433. See also J.L.
Modolell Gonzélez, ‘El crimen de desaparicién forzada de personas segtin la jurispru-
dencia de la Corte Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner
(eds.), Sistema Interamericana de proteccion de los derechos humanos y derecho penal internacio-
nal (Konrad Adenauer Stiftung, 2010), pp. 198-199.

65  See for example IACtHR Heliodoro Portugal v. Panama (preliminary objections, merits, repara-
tions and costs), 12 August 2008, para. 112. See also J.L. Modolell Gonzalez, ‘El crimen de
desaparicién forzada de personas segun la jurisprudencia de la Corte Interamericana de
Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Interamericana de protec-
cién de los derechos humanos y derecho penal internacional (Konrad Adenauer Stiftung, 2010),
pp- 206-208.

66  See P. Galain Palermo, ‘Relaciones entre el “derecho a la verdad” y el proceso penal.
Analisis de la jurisprudencia de la Corte Interamericana de Derechos Humanos”, in: K.
Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de proteccion de los
derechos humanos y derecho penal internacional — Tomo II (Konrad Adenauer Stiftung,
2011), 249-282, pp. 259-263.

67 This was first recognized in IACtHR Blake v. Guatemala (merits), 24 January 1998, paras.
114-116.
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in Latin America in the 1980s.08 In those years, the question whether to
‘forget’ the systematic practice of enforced disappearances committed by
past regimes or to confront it was hotly debated among both academics
and politicians.®® Recognizing that trying to forget the past without fully
clarifying it would mean that the suffering of those whose loved ones had
been disappeared would continue, the Inter-American Commission and,
with time, the Court, chose the latter.”0 In the same way that the duty to
prosecute arose as the logical antidote to structural impunity, the right
to truth serves to break the crippling secrecy through which practices of
enforced disappearance control society. This close connection between the
practice of enforced disappearance and the emergence of the right to truth
is underscored by the first two cases in which the question of the existence
of a right to truth was put before the IACtHR: The cases of Castillo Paéz
v. Peru and Bdmaca Veldsquez v. Guatemala. Both cases concerned the forced
disappearance of (suspected) members of subversive groups by the state’s
armed forces.

3.2 Legal basis of the right to the truth and its link to the duty to
prosecute

It was the Inter-American Commission that pushed for the recognition
of the right to truth as an autonomous right under the ACHR, based on
the right to information and freedom of expression contained in Article 13
ACHR. It picked up the concept, which until then had been elaborated by
legal scholars and human rights activists, in the latter half of the 1980s and
started using it in the exercise of both its political function and its judicial
function.”! It wasn’t until the 1997 judgment in the case of Castillo Paéz
v. Peru, however, that the Court had the opportunity to respond to this
conception of the right to truth as an autonomous right. When it did, it
responded in the negative.

68  The idea of a ‘right to know the truth” is by no means exclusive to the Latin American
region and the Inter-American human rights system. For example, the 1997 Joinet Prin-
ciples for the Protection and Promotion of Human Rights through Action to Combat Impunity
include both a collective and individual right to the truth (Principles 1 and 3), a corre-
sponding collective ‘duty to remember’ past human rights violations and the duty for
states to give effect to the right to the truth. See Revised final Report prepared by Mr. Joi-
net pursuant to Sub-Commission decision 1996/119, Question of the impunity of perpe-
trators of human rights violations (civil and political), UN Doc. E/CN.4/Sub.2/1997/20/
Rev.1, Annex II (2 October 1997). However, for the purpose of this chapter I will focus on
the development of the right to truth and its meaning within the Inter-American system.

69  L.Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American Court of Human Rights —
case law and commentary (OUP 2011), paras. 27.01-27.02.

70  Idem, paras. 27.03-27.05.

71 Idem, para. 27.06, explaining that in this way the Commission “attempted to be the link
between theory (legal scholarship and doctrine) and practice (the courts).
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The case concerned the abduction and disappearance of Ernesto Rafael
Castillo-Paéz, a young man suspected of being a member of the Shining
Path subversive group. He was last seen on 21 October 1990 while being
arrested by Peruvian police officers and placed in the trunk of a patrol
vehicle, after which they drove off with him to an unknown location.”? The
legal proceedings initiated against the police officers suspected of having
been involved in Ernesto’s disappearance did not lead to any results and
the fate he suffered after his arrest was never clarified nor were his remains
found. When the Commission initially submitted the case to the Court in
January 1995, it did not address the right to truth, but based the complaint
on a violation Articles 7, 5, 4, 8 and 25 in relation to Article 1(1),73 which
are the standard provisions invoked in cases of enforced disappearance.
However, when it submitted its final arguments to the Court in June 1997,
the Commission chose to add new arguments relating to two more viola-
tions, one of which was a violation of the right to the truth to the detriment
of Ernesto Castillo.” It based this violation on the lack of efficacy of the
investigation and judicial proceedings into his disappearance and the state’s
obstruction of this process.” The Court noted that the Commission claimed
this violation “without citing any specific provision of the Convention,
while pointing out that this right has been recognized by several interna-
tional organizations”.”6 The Court’s response to the Commission’s attempt
at legal innovation was short and clear:

“The ... argument refers to the formulation of a right that does not exist in the
American Convention, although it may correspond to a concept that is being
developed in doctrine and case law, which has already been disposed of in this
case by the Court’s decision to establish Peru’s obligation to investigate the
events that produced the violations of the American Convention.”7”

While this statement seemed to leave no room for debate, that did not stop
the Commission from trying again to have the right to truth recognized as
an autonomous right in the case of Bdmaca Veldsquez v. Guatemala. Efrain
Bamaca was a commander of a guerilla group fighting the Guatemalan
military dictatorship during the country’s civil war. He was wounded and
captured during an armed encounter on 12 March 1992.78 In contrast to the
Castillo-Paéz case, the Court was able to uncover some of the cruel fate
that befell Efrain Bamaca after his arrest through the testimony of several

72 IACtHR Castillo-Paéz v. Peru (merits), 3 November 1997, para. 43(d) and (e).

73 Idem, para. 1.

74  Idem, para. 34. The other violation claimed by the Commission in its final arguments was
a violation of Article 17 ACHR, right to family life.

75  Idem.

76 Idem, para. 85.

77 Idem, para. 86. See also L. Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American
Court of Human Rights — case law and commentary (OUP 2011), paras. 27.07 - 27.08

78  IACtHR Bdmaca-Veldsquez v. Guatemala (merits), 25 November 2000, para. 121(h).
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guerilla members who had been captured by the military and were forced
to work as informants. The Court established that Efrain BAmaca was kept
alive for at least a number of months after his capture.”? He was moved
between several military bases and installations, interrogated and tortured
severely. He was last seen alive around 18 July 1992 in the infirmary of a
military base in San Marcos, tied to a metal bed.80 After his disappearance,
Bamaca’s next of kin started a campaign to establish his fate and where-
abouts, initiating habeus corpus proceedings, special pre-trial investigations
and filing criminal complaints.81 The Guatemalan authorities, on their
part, denied having captured Bamaca and did everything in their power
to obstruct any investigations into the case or efforts to locate his mortal
remains.82

Among other violations, the Commission claimed that “as a result of the
enforced disappearance of BAmaca Veldsquez, the State violated the right
to truth of the next of kin of the victim and of society as a whole”.83 This
time, the commission did base its claim on the provisions of the ACHR,
claiming that the right to truth is protected Articles 1(1), 8, 25 and 13 of
the American Convention.84 In responding to the Commission’s claim, the
Court recognized, at least implicitly, the existence of a right to the truth
under the ACHR.8 It also recognized that, through its obstruction of the
investigation, the state “prevented Jennifer Harbury and the victim’s next
of kin from knowing the truth about what happened to him”. However, the
Court declined to find a separate violation of the right to truth, because:

“the right to the truth is subsumed in the right of the victim or his next of kin
to obtain clarification of the facts relating to the violations and the correspond-
ing responsibilities from the competent State organs, through the investigation
and prosecution established in Articles 8 and 25 of the Convention.”8 [emphasis
added]

79 Idem, para. 121(i)-(1).

80 Idem, para. 121(1).

81 Idem, para. 121(m).

82  In one particularly spectacular episode, which illustrates the resolve on the part of the
state to prevent the truth about the case from coming out, the then Attorney General of
Guatemala flew in on a helicopter, accompanied by 20 military men, to stop the exhu-
mation of a body which was thought to be that of Efrain Bamaca. See IACtHR Bdmaca-
Veldsquez v. Guatemala (merits), 25 November 2000, para. 73 and p. 28 (testimony Jennifer
Harbury). However, not all the domestic authorities obstructed the investigations, and
some even undertook considerable efforts to clarify the case. For example, then Human
Rights Ombudsman Ramiro de Léon Carpio worked closely together with BAmaca’s next
of kin to locate his remains. Such efforts towards clarification of the case came at a con-
siderable riks to those individual state agents, as is illustrated by the murder, on 20 May
1998, of Shilvia Anabella Jerez Romero, the prosecutor assigned to investigate the case.

83  Idem, para. 197.

84  Idem.

85 Idem, paras. 199-202.

86  Idem, para. 201.
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Thus, according to the Court, the right to truth logically has the same basis
in the Convention as the duty to prosecute, being Articles 1(1), 8(1) and 25
ACHR.

The findings of the IACtHR in the case of Bdmaca Velisquez v. Guatemala,
which have been upheld in later case law,87 make clear that there exists,
in the eyes of the Court, an inextricable link between the victim’s right to
truth and the state’s duty to prosecute / the victim’s right to justice, both
conceptually and in its practical application.88 As the Court expressed it in

87  The first case upholding the reasoning from the Bdmaca Velisquez case was the Court’s
famous judgment in the case of Barrios Altos v. Peru. See IACtHR Barrios Altos v. Peru
(merits), 14 March 2001, para. 45-49. Since then, it has been repeated in a long line of cases.
For an enumeration of these cases up to 2014, see IACtHR Rodriguez Vera et al. (disappeared
from the Palace of Justice) v. Colombia (preliminary objections, merits, reparations and costs), 14
November 2014, para. 509, fn. 789. See also L. Burgorgue-Larsen and A. Ubeda de Torres,
The Inter-American C ourt of Human Rights — case law and commentary (OUP, 2011), para.
27.09.

88 The Inter-American Commission, on the other hand, has maintained its position that the
right to the truth is an autonomous right under Articles 1(1), 8(1), 13 and 25 ACHR and
has continued to request the Court to make findings to this effect. The only case so far
in which the Court has followed this reasoning by the IACmHR, to an extent, has been
the case of Gomes Lund v. Brazil. The case concerned the disappearance of 70 (suspected)
members of a subversive group between 1972 and 1975, under the Brazilian military dic-
tatorship, and the subsequent lack of investigation and prosecution of these disappear-
ances. In this case, the criminal investigations had been blocked by the Brazilian amnesty
law and were therefore unable to proceed. However, the family members had also initat-
ed separate legal proceedings to gain access to information concerning the disappearanc-
es from the authorities. Under these circumstances, and after again emphasizing the close
links between the right to truth and the right to access to justice, the Court held that, even
if the criminal investigations could not go forward, the victims had a right to the truth,
and therefore to acces to the relevant documentation, under Article 13. See IACtHR Gomes
Lund et al. (“Guerrilha do Araguaia”) v. Brazil (preliminary objections, merits, reparations and
costs), 24 November 2010, para. 201. However, this judgment has remained an exception
in the IACtHR'’s case law. In subsequent cases, the Court has re-emphasized the links
between the right to truth and the right to justice, stating that the former is subsumed
in the latter. See for example IACtHR Rodriguez Vera et al. (disappeared from the Palace of
Justice) v. Colombia (preliminary objections, merits, reparations and costs), 14 November 2014,
paras. 509-511. In that case, the criminal investigations into the disappearances at issue,
while ineffective, were still ongoing. Under those circumstances, the Court considered
that “anyone, including the next of kin of the victims of gross human rights violations,
has the right to know the truth, according to Articles 1(1), 8(1), 25, as well as in certain
circumstances Article 13, of the Convention [...]. However, it considers that, in this case,
the right to know the truth is subsumed basically in the right of the victims or their family
members to obtain from the competent organs of the State the clarification of the acts that
violated human right and the corresponding responsibilities, by the investigation and
prosecution established by Articles 8 and 25 of the Convention, which also constitutes a
form of reparation.” In conclusion, it seems that the IACtHR generally regards the right
to truth as being subsumed in the right to access to justice. It will only find a separate
violation of that right in cases where criminal investigation are blocked completely and it
is therefore impossible to provide reparation for the violation of the right to truth through
that avenue.
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its judgment in the case of Palma Mendoza v. Ecuador, the right to access to
justice and the right to truth “are closely related, and usually have recipro-
cal impact”.8

On the one hand, the right to truth serves as one of the philosophical
foundations underlying the duty to prosecute and the victim’s right to
justice.?0 At the same time, the Court sees the application of justice — more
specifically: the state’s effective investigation of the facts — as the primary
road to satisfying the victim’s right to know the truth.91 As Judge Garcia
Ramirez explained in his concurring opinion to the Bdmaca Veldsquez judg-
ment: “the victim — or his heirs — has the right that the investigations that
are or will be conducted will lead to knowing what “really” happened.”92
In short, the link between the right to truth and the duty to prosecute is so
intimate that the former is considered to be subsumed in the latter, while
the latter represents the most appropriate path to satisfaction of the former.

3.3 Implications for the duty to prosecute

Its notion of an intrinsic link between the right to truth and the obligation
to investigate, prosecute and punish has important implications for the way
the JACtHR approaches criminal justice, and the criminal investigation in
particular. According to Alvaro Patil, the right to truth, “a paramount value
of the Inter-American system”, forms the “lens” through which the IACtHR

89  IACtHR Palma Mendoza v. Ecuador (preliminary objection and merits), 3 September 2012,
para. 85.

90 See A. Patl, "The admissibility of evidence before the Inter-American Court of Human
Rights” (2017) 13(2) Revista Direito GV 653-676, p. 665, arguing that the IACtHR has
“extracted, as a consequence of the right to the truth, a duty to investigate and punish”.

91  See for example IACtHR Gomes Lund et al. (“Guerrilha do Araguaia”) v. Brazil (preliminary
objections, merits, reparations and costs), 24 November 2010, para. 201.

92 TACtHR Bidmaca-Veldsquez v. Guatemala (merits), 25 November 2000, concurring opinion
Judge Garcia Ramirez, para. 20. In a way, this position had been foreshadowed bythe
Court in its Velasquez Rodriguez judgment, when it stated that the investigation in ques-
tion should not be a mere formality, but should entail “an effective search for the truth
by the government”. IACtHR Veldsquez Rodriguez v. Honduras (merits), 29 July 1988, para.
177. See also T.M. Antkowiak, ‘Truth as right and remedy in international human rights
experience’ (2002) 23(4) Michigan Journal of International Law 977-1013, p. 990.
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views the application of criminal justice.? This, in turn, has important prac-
tical consequences for the way in which the IACtHR has formulated state’s
obligations under the ACHR in this area, two of which will be discussed
here.

Firstly, the IACtHR has consistently held that criminal investigations
should be undertaken with the aim of discovering the whole truth and be
conducted in such a way that it might realistically lead to the discovery of
that truth. In this context, the relation between the right to truth has practi-
cal implications not only for the question how the state should investigate
(its working methods) but also for the question what it should investigate.
The latter question relates to the scope of the investigations or, in other
words, how much truth the state should aim to uncover. This issue was
discussed at length in the case of the La Rochela Massacre v. Colombia, which
concerned the murder of a judicial commission working on the investiga-
tion of a prior massacre.?* The Court saw a clear connection between these
two cases, as the judicial commission had been murdered exactly because
of their investigative work. It chastised the state for considering these two
cases entirely separately?® and for dealing with them in an ad hoc, frag-
mented fashion. The Court remarked that:

“[i]n cases of grave violations of human rights, the positive obligations inherent
in the right to truth demand the adoption of institutional structures that permit
this right to be fulfilled in the most suitable, participatory and complete way.

93 A. Padl, ‘'The admissibility of evidence before the Inter-American Court of Human
Rights’ (2017) 13(2) Revista Direito GV 653-676, pp. 664-665. Patil makes this argument
specifically in relation to the IACtHR’s case law on the admissibility of evidence obtained
under duress. As Patil explains, Article 8(3) ACHR provides that “[a] confession of guilt
by the accused shall be valid only if it is made without coercion of any kind”. Paul argues
that its “lens” of the right to truth moved the IACtHR to adopt a broad and “absolue”
interpretation of this provision, according to which any evidence — including secondary
evidence — should be exluded when obtained under duress. This firm stance on the exclu-
sion of evidence has been developed by the IACtHR in particular in response to a string
of cases in which the confession of guilt has been extracted by the authorities through tor-
ture. Thus, this case law on excluding evidence obtained under duress primarily benefits
the accused. However, in the famous “Cotton field” case, the IACtHR discussed this ques-
tion from the point of view of the victims of the underlying human rights violations, and
held that the ‘fabrication of evidence’ through torture is not only a violation of the rights
of the accused, but that it also “affects the ability of the judicial authorities to identify and
prosecute those responsible and to impose the corresponding punishment, which makes
access to justice ineffective”. IACtHR Gonzilez et al. (“cotton field”) v. Mexico (preliminary
objection, merits, reparations and costs), 16 November 2009, para. 346.

94  The prior massacre had also been brought before the IACtHR, and is the object of the
Court’s judgmentin the case of the “19 Tradesmen”. See IACtHR 19 Tradesmen v. Colombia
(merits, reparations and costs), 5 July 2004.

95 IACtHR La Rochela Massacre v. Colombia (merits, reparations and costs), 11 May 2007,
para.162.
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... The Court emphasizes that the satisfaction of the collective dimension of the
right to truth requires a legal analysis of the most complete historical record
possible. This determination must include a description of the patterns of joint
action and should identify all those who participated in various ways in the
violations and their corresponding responsibilities.”%

Thus, when dealing with (grave) human rights violations, the investigating
state should always be mindful of the context in which these violations are
committed and try to uncover as much of that context as possible. In doing
so, it should develop “all logical lines of investigation”.%7 Only that way can
the investigation fully live up to demands put on it by the right to truth.”8
This obligation to search for the whole truth and to develop “all logical lines
of investigation” will be discussed below on more detail.??

Secondly, the IACtHR's perception of an inextricable link between the
right to the truth and the duty to prosecute clearly implies a rejection of the
rationale underlying the well-known “truth v. justice dichotomy”, which
was a prominent theme on the transitional justice debate in the 1990s.100
This dichotomy is based on the idea that the application of justice and the
resulting threat of punishment might dissuade the accused from coming
forward with the truth about the human rights violations in which they
were involved. Thus, it was thought, the application of criminal justice
would actually form an obstacle to truth-finding.

96  Idem, para. 195. See also L. Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American
Court of Human Rights — case law and commentary (OUP 2011), para. 27.28.

97 TACtHR La Rochela Massacre v. Colombia (merits, reparations and costs), 11 May 2007, para. 158.

98  Some commentators have connected this obligation to investigate the broader historical
and political context of particular human rights violations to the ‘collective dimension’
of the right to truth. See L. Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American
Court of Human Rights — case law and commentary (OUP 2011), para. 27.27-27.28. The dis-
tinction between the collective and the individual dimensions of the right to truth was
addressed by Judge Garcia Ramirez in his separate opinion to the BAmaca Veldsquez
case, where he explained that: “[i]n its first acceptation, the so-called right to the truth
covers a legitimate demand of society to know what has happened, generically or specifi-
cally, during a certain period of collective history, usually a stage dominated by authori-
tarianism, when the channels of knowledge, information and reaction characteristic of
democracy are not operating adequately or sufficiently. In the second, the right to know
the reality of what has happened [to an individual victim, HB] constitutes a human right
that is immediately extended to the judgment on merits and the reparations that arise
from this.” IACtHR Bdmaca-Velisquez v. Guatemala (merits), 25 November 2000, concur-
ring opinion Judge Garcia Ramirez, para. 19. Whereas the IACmHR, in its application
and final arguments in the Bdmaca Veldsquez case, had relied heavily on the collective
dimension of the right to truth, the IACtHR in its judgment focused on its individual
dimension, since the convention it upholds confers rights on individuals and not societ-
ies as a whole. As Judge Garcia explained in his separate opinion: “the Court has con-
fined itself to the individual perspective of the right to the truth, which is the one that is
strictly linked to the Convention, because it is a human right.” Idem, para. 20.

99 Seeinfra Chapter 3, Section 4.2.2.

100  See K. Engle, ‘Anti-impunity and the turn to criminal law in human rights’ (2015) 100
Cornell Law Review 1069-1127, pp. 1089-1090 and 1097-1099.
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Contrary to this thinking, the IACtHR sees the application of crimi-
nal justice and the state’s effective investigation of the facts as the most
appropriate instrument of establishing the truth and, thereby, satisfying
the victim'’s right to truth. Concretely, this has led the IACtHR to reject, on
several occasions, the establishment of truth commission as an alternative to
criminal prosecutions.191 The Court first had a chance to consider this ques-
tion in the case of Almonacid Arellano v. Chile, which concerned the legality
of the Chilean amnesty legislation decreed by the Pinochet regime. Having
found this legislation and its application to the case of the petitioners to be
in violation of Articles 8 and 25 in relation to Articles 1(1) and 2 ACHR, the
Court then went on to consider whether the work of the various Chilean
truth commissions could be seen as sufficient reparation for the victims in
this case. In this context, the Court stated:

“[T]he Court wishes to highlight the important role played by the different Chil-
ean Commissions ... in trying to collectively build the truth of the events which
occurred between 1973 and 1990 ...

Notwithstanding the foregoing, the Court considers it relevant to remark that
the “historical truth” included in the reports of the above mentioned Commis-
sions is no substitute for the duty of the State to reach the truth through judicial
proceedings. In this sense, Articles 1(1), 8 and 25 of the Convention protect the
truth as a whole, and hence, the Chilean State must carry out a judicial investiga-
tion of the facts related to Mr. Almonacid-Arellano’s death...”102

The Court again reflected on the relation between historical truth and judi-
cial truth in the case of Zambrano-Vélez v. Ecuador. Here, the Court expanded
on its reasons for rejecting truth commissions as an alternative for criminal
investigations and prosecutions, explaining that:

101  In this context, it should be noted that the truth commissions set up in Latin America
were of a different nature and came about in very different circumstances than the South-
African TRC. They were almost invariably ‘negative choices’, inspired not by the wish to
seek reconciliation but by the de jure or de facto impossibility of criminal prosecution due
to the continued influence of the perpetrators of the crimes in question on society and
politics. In fact, the truth commissions often operated alongside unconditional amnesty
legislation, making prosecutions on the basis of their work and conclusions impossible,
at least for the time being. In fact, in many cases such legislation had been created by the
very people who were responsible for the pardoned crimes, as a result of which they
were called ‘self-amnesties’. As Naomi Roht-Ariazza put it, the Latin American truth
commissions were a last resort, following the logic that, since criminal prosecution were
impossible, having a truth commission would be better than having no transitional jus-
tice at all.

102 IACtHR Almonacid-Arellano et al. v. Chile (preliminary objections, merits, reperations and
costs), 26 September 2006, para. 149-150. See also L. Burgorgue-Larsen and A. Ubeda de
Torres, The Inter-American Court of Human Rights — case law and commentary (OUP 2011),
para. 27.26.
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“[t]he recognition of historical truths through [a truth commission, HB] should
not be understood as a substitute to the obligation of the State to ensure the
judicial determination of individual and state responsibilities through the corre-
sponding jurisdictional means, or as a substitute to the determination, by this
Court, of any international responsibility. Both are about determinations of the
truth which are complementary between themselves, since they all have their
own meaning and scope, as well as particular potentialities and limits, which
depend on the context in which they take place and on the cases and particular
circumstances which form the object of their analysis.”103

In short, the Court considers that the establishment of a truth commission
is not sufficient in itself to meet the demands put on the states by the right
to truth and access to justice as protected by the Convention. At the same
time, it does value truth commissions as a complementary mechanism
for truth-finding and it has “granted a special value to reports of Truth
Commissions as relevant evidence in the determination of the facts and
of the international responsibility of the States in various cases which has
been submitted before it”.104¢ However, while judicial investigations are a
minimum requirement under the ACHR, instituting complementary, non-
judicial truth-finding mechanisms is recommendable, but not required.

4 TRIGGERING THE DUTY TO PROSECUTE: ONLY GRAVE HUMAN RIGHTS
VIOLATIONS?

As discussed in the previous section, the IACtHR has developed the duty
to prosecute in large part in response to cases of enforced disappearance.
That does not mean, however, that this doctrine is only applicable to such
cases. To the contrary, the JACtHR has consistently held that a/l human
rights violations should be investigated by the state. The IACtHR made first
expressed this position in the Veldsquez Rodriguez judgment, stating:

103 IACtHR Zambrano Vélez et al. v. Ecuador (merits, reparations and costs), 4 July 2007, para.
128. See also L. Burgorgue-Larsen and A. Ubeda de Torres, The Inter-American Court of
Human Rights — case law and commentary (OUP 2011), para. 27.26.

104 TACtHR Zambrano Vélez et al. v. Ecuador (merits, reparations and costs), 4 July 2007, para.
128. For example, the Court has in various cases relied heavily on the work of the truth
commission the UN instituted to investigate human rights violations committed in Gua-
temala in the context of the civil war, the so called Commission for Historical Clarifica-
tion. See for example IACtHR Plan de Sianchez massacre v. Guatemala (merits, reparations and
costs), 29 April 2004, para. 42.
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“The State is obligated to investigate every situation involving a violation of the
right protected by the Convention. If the State apparatus acts in such a way that the
violation goes unpunished and the victim’s full enjoyment of such rights is not
restored as soon as possible, the State has failed to comply with its duty to ensure
the free and full exercise of those rights to the persons within its jurisdiction.”105
[emphasis added]

Thus, in principle, any violation of human rights triggers the state’s duty
to investigate, prosecute and punish that violation, in order to satisfy the
victim’s right to truth and justice and make reparation. However, if one
looks at the entirety of the IACtHR’s own case law concerning the duty
to prosecute, one will find an interesting contrast between its stated posi-
tion and its practice. In the great majority of the judgments examined in
the context of this study, the IACtHR has applied the doctrine of the duty
to prosecute in cases involving the violation of three rights protected by
the ACHR: the right to life, the right to physical integrity and the right to
personal liberty.106 Moreover, the IACtHR has only applied the duty to
prosecute to violations of the right to personal liberty, where this violation
was carried out in close connection to simultaneous violations of the right
to life and physical integrity.197 Thus, while the Court has evidently not
been willing to exclude the possibility of finding a duty to prosecute for
other types of human rights violations as well, it has in practice limited its
application to certain core rights.

This consistent practice on the part of the Court seems to indicate a
certain hierarchy or prioritization. Indeed, the IACtHR has recognized
repeatedly that the duty to prosecute has a particular relevance in cases
concerning violations of the right to life and physical integrity.108 This pri-
oritization stems from the fact that these rights “have an essential nature in
the Convention” because they “form part of the non-derogable nucleus of
rights”.109 Moreover, with regard to the right to life in particular, the Court
has repeatedly stated that it has a special importance, because its protec-

105 TACtHR Veldsquez Rodriguez v. Honduras (merits), 29 July 1988, para. 176.

106  The only exception to this rule encountered in the context of this study, has been the
case of Escher v. Brazil, where the IACtHR discussed the state’s obligation to investigate,
prosecute and punish in relation to a particularly flagrant violation of the right to privacy.
See IACtHR Escher et al., v. Brazil (preliminary objections, merits, reparations and costs), 6 July
2009.

107 See for example IACtHR Valle Jaramillo et al. v. Colombia (merits, reparations and costs), 27
November 2008, paras. 97 and 104-106; and IACtHR Gonzilez et al. (“cotton field”) v. Mexi-
co (preliminary objection, merits, reparations and costs), 26 November 2009, paras. 247, 287.

108  See for example IACtHR Vargas-Areco v. Paraguay (merits, reparations and costs), 26 Septem-
ber 2006, para 74, 75,79, 80 and 82.

109  IACtHR Gonzilez et al. (“cotton field”) v. Mexico (preliminary objection, merits, reparations and
costs), 26 November 2009, paras. 244.
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tion is an essential precondition for the existence of other rights.110 Thus,
the IACtHR seems to suggest that the legal goods protected by these rights
are so fundamental that they can only be properly protected and upheld
through the application of criminal justice.ll! This prioritization, however,
remains implicit and its consequences are unclear. After all, the fact that the
IACtHR has only ever applied the duty to prosecute to cases involving the
violation of these two core rights does not in itself mean that other human
rights violations cannot — under certain circumstances — trigger that duty.

The IACtHR has been explicit, on the other hand, in its recognition of
a second distinction of relevance in this context: that between ‘grave’ (or
‘gross’ or ‘serious’)!12 violations of human rights on the one hand and ‘non-
grave’ violations on the other. The category of “grave” or “serious” human
rights violations was first introduced in the Court’s famous judgment in
the case of Barrios Altos v. Peru. This judgment concerned the legality of the
amnesty law introduced to prevent investigations into human rights viola-
tions committed by the Fujimori regime. In relation to this law, the Court
held that:

“all amnesty provisions, provisions on prescription and the establishment of
measures designed to eliminate responsibility are inadmissible, because they are
intended to prevent the investigation and punishment of those responsible for
serious human rights violations such as torture, extrajudicial, summary or arbitrary
execution and forced disappearance, all of them prohibited because they violate non-
derogable rights recognized by international human rights law.”113 [emphasis
added]

110  Idem, para. 245. See also IACtHR Vera Vera v. Ecuador (preliminary objections, merits, repara-
tions and costs), 19 May 2011, para. 39.

111  This line of reasoning resembles the case law of the European Court of Human Rights
on the procedural obligations arising from violations of Articles 2 (right to life) and 3
(right to physical integrity) of the European Convention on Human Rights. See for example
ECtHR the case of X and Y v. the Netherlands, 26 March 1985, Application no. 8978/80. The
TACtHR itself has referred to this case law by its European counterpart on several occa-
sions, in support of its application of the duty to investigate and prosecute to violations
of the right to life. See for example IACtHR Juan Humberto Sanchez v. Honduras (preliminary
objection, merits, reparations and costs), 7 June 2003, para. 112 and IACtHR Gonzdilez et al.
(“cotton field”) v. Mexico (preliminary objection, merits, reparations and costs), 26 November
2009, para. 292.

112 All three of these phrases are regularly found in English-language literature on the IAC-
tHR’s case law on the duty to prosecute and in the official English translations o fthe IAC-
tHR’s judgments. There is no substantive difference between these phrases and all three
are proper translations of the phrase “violaciones graves de derechos humanos”, which
the IACtHR consistently uses in the Spanish versions of its judgments. In line with the
official English translations of the IACtHR's judgments, this text will use these phrases
interchangeably.

113 IACtHR Barrios Altos v. Peru (merits), 14 March 2001, para. 41.
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This paragraph of the Barrios Altos judgment makes reference to a special
category of ‘grave’ human rights violations, which includes at least the
practice of torture, extrajudicial execution, and enforced disappearance.
Moreover, it attaches a clear legal consequence to this new category of
human rights violations: when it is determined that a set of facts constitutes
a grave violation of human rights, the state should not only investigate the
facts effectively in accordance with its internal regulations, but also elimi-
nate any legal obstacles to prosecution that may exist within its domestic
legal system.

The requirement to remove legal obstacles to investigation and prosecu-
tion, which will be discussed in detail in Chapter 3,114 thus requires states
to go beyond the normal application of their criminal law and actually alter
their domestic criminal justice systems in order to make prosecution of such
violations possible. This dimension of the duty to prosecute entails a much
stronger interference in state sovereignty, as it limits the state’s freedom to
regulate in the area of criminal law. Moreover, it presents a possible conflict
with the rights and interests of those accused of committing human rights
violations.!1> However, the IACtHR argues that this is warranted in cases
of grave human rights violations “in order to maintain the States’” punish-
ing authority in force against conduct where the gravity makes repression
necessary in order to avoid repeated commission of said conduct”.116 117

114  See infra Chapter 3, Section 2.

115 See infra Chapter 4, Section 4.

116  IACtHR Vera Vera v. Ecuador (preliminary objections, merits, reparations and costs), 19 May
2011, para. 117.

117 Not long after the Barrios Altos judgment, however, the IACtHR seemed to downplay the

disctinction it had made in its Barrios Altos judgment between grave and ‘non-grave’
human rights violations, and to suggest that the obligation to remove legal obstaces to
prosecution relates to all human rights violations. In its judgment in the case of Bulacio
v. Argentina, concerning the death of a 17-year old as a result of mistreatment by police
officers while in custody. In this judgment, the Court held that: “this Court has stated
that extinguishment provisions or any other domestic legal obstacle that attempts to
impede the investigation and punishment of those responsible for human rights violations
are inadmissible. [...] In accordance with the obligations undertaken by the States pursu-
ant to the Convention, no domestic legal provision or institution, including extinguish-
ment, can oppose compliance with the judgments of the Court regarding investigation
and punishment of those responsible for human rights violations. If that were not the case, the
rights enshrined in the American Convention would be devoid of effective protection.”
IACtHR Bulacio v. Argentina (merits, reparations and costs), 18 September 2003, paras. 116-
117.
The Bulacio judgment was widely criticized for its broad application of the obligation to
remove all legal obstacles to investigation and prosecution. See P.F. Parenti, ‘La inapli-
cabilidad de normas de prescripcion en la jurisprudencia de la Corte Interamericana de
Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Interamericana de protec-
cién de los derechos humanos y derecho penal internacional (Konrad Adenauer Stiftung, 2010),
pp- 218-219 and A. Huneeus, ‘Courts resisting courts: lessons from the Inter-American
Court’s struggle to enforce human rights’ (2011) 44(3) Cornel Int’l Law ]. 493 — 533, p. 516
fn. 126.
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Thus, the particular nature of grave human rights violations is what
triggers the state’s obligation to alter their domestic legislation in order to
eliminate any legal obstacle to their investigation and prosecution. Yet, the
IACtHR has never clarified precisely what types of acts can be qualified as
grave human rights violations and what distinguishes them from non-grave
violations. Perhaps the most detailed reflection on this issue was provided
in the case of Vera Vera v. Ecuador, which concerned the death, while in
custody, of a detainee as a result of a gunshot wound he had sustained dur-
ing his arrest.118 In the proceedings before the Court, the Commission had
argued that the facts under consideration amounted to a grave violation of
human rights. The Court, however, did not agree with the Commission’s
assessment. In this context, the Court held that:

“[A]ny human rights violation involves a level of severity by its own nature,
because it implies a breach of certain State obligations to respect and guaran-
tee the rights and freedoms for people. However, this should not be confused
with what the Court throughout its jurisprudence has deemed to be “serious
violations of human rights” which [...] have their own connotation and conse-
quences. To accept the point made by the Commission, that this case is of such
gravity that the statute of limitations should not apply, would imply that this
procedural concept is not applicable in any case before the Court, as all cases
involve violations of human rights and are therefore grave. This is not in-line
with the criteria specified by the Court regarding the [obligation to remove legal
obstacles to investigation and prosecution, HB].”119

According to Vera Vera, then, only a limited number of human right viola-
tions is recognized by the IACtHR as constituting grave or serious human
rights violations, and not all violations of the right to life committed by state
agents can automatically be assumed to fall within that category. Ximena

Following — and perhaps in response to — these critiques, the IACtHR has ‘corrected” its
reasoning from the Bulacio judgment and returned to the wording introduced in Bar-
rios Altos, emphasizing that the obligation to remove legal obstacles to investigation
and prosecution applies only in cases of grave human rights violations. See for example
IACtHR Albin-Cornejo et al. v. Ecuador (merits, reparations and costs), 22 November 2007,
para. 111; IACtHR Ibsen Cirdenas and Ibsen Pefia v. Bolivia (merits, reparations and costs),
1 September 2010, para. 207; IACtHR Vera Vera v. Ecuador (preliminary objections, merits,
reparations and costs), 19 May 2011, paras. 117 — 118 and IACtHR Sudrez Peralta v. Ecuador
(preliminary objections, merits, reparations and costs), 21 May 2013, paras. 174 — 176. See also
F. Parenti, ‘La inaplicabilidad de normas de prescripcién en la jurisprudencia de la Corte
Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Intera-
mericana de proteccion de los derechos humanos y derecho penal internacional (Konrad Adenau-
er Stiftung, 2010), pp. 223-226 and A. Paul, “The American Convention on Human Rights.
Updated by the Inter-American Court’, (2017) 20 [uris Dictio 53-87, p. 55.

118  IACtHR Vera Vera v. Ecuador (preliminary objections, merits, reparations and costs), 19 May
2011, paras. 46 —47 and 70 - 72.

119  Idem, para. 118. This quote is largely taken from the official English translation of the
judgment. However, the third sentence of this quote has been altered somewhat by the
author to better reflect the meaning of the Spanish original text.
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Medellin-Urquiaga has suggested, on the basis of an “initial review” of
the IACtHR's case law, that it uses three criteria for determining whether
a violation qualifies as a grave violations of human rights: “whether it (i)
infringes a jus cogens norm; (ii) affects essential values of the international
community, or (iii) violates non-derogable rights recognised by interna-
tional human rights law”.120 However, the IACtHR is far from consistent in
its reliance on these criteria. In fact, the only consistent factor in the Court’s
practice on this point, is its reliance on a (presumably inexhaustive) “list
of examples” of acts which can be qualified as grave violations of human
rights.121 This list of examples, which hasn’t changed since the Barrios Altos
judgment, includes only three acts: torture, extrajudicial execution and
enforced disappearance. To this date, these are the only three acts which
the JACtHR has conclusively recognized as constituting grave violations of
human rights.122

Finally, some authors have suggested that the category of grave human
rights violations can “reasonably be interpreted as referring to crimes under
international law”.123 Others, however, have pointed out that, although
there is a “close relation” and substantial overlap between these two catego-
ries, they are not exactly the same.124 According to such authors, the concept
of ‘grave human rights violations’ is broader than “international crimes’, in
the sense that grave human rights violations may amount to international
crimes, but only if certain additional requirements are met. More precisely,
in order for a grave violation of human rights to qualify as an international

120 X. Medellin-Urquiaga, ‘'The normative impact of the Inter-American Court of Human
Rights on Latin-American national prosecution of mass atrocities’, 46 Israel Law Review 3
(November 2013) 405-430, p. 410.

121  E Parenti, ‘La inaplicabilidad de normas de prescripcién en la jurisprudencia de la Corte
Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Intera-
mericana de proteccion de los derechos humanos y derecho penal internacional (Konrad Ade-
nauer Stiftung, 2010), p. 215. See also X. Medellin-Urquiaga, ‘The normative impact of the
Inter-American Court of Human Rights on Latin-American national prosecution of mass
atrocities’, 46 Israel Law Review 3 (November 2013) 405-430, p. 410.

122 At times, the IACtHR has seemed to suggest that it is moving towards the recognition of
forcible transfer of people and/or populations as a grave violation of human rights. See
for example IACtHR Chitay Nech et al. v. Guatemala (preliminary objections, Merits, reparations
and costs), 25 May 2010 and IACtHR The case of the afro-descendant communities displaced
from the Cacarica river basis (“Operation Genesis”) v. Colombia (preliminary objections, mer-
its, reparations and costs), 20 November 2013. However, in these cases the practice of
forced displacement was closely related to the commission of acts of extrajudicial execu-
tion and/or enforced disappearance, as it was the commission of the latter that provoked
the forced disaplacement.

123  F Parenti, ‘La inaplicabilidad de normas de prescripcién en la jurisprudencia de la Corte
Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Intera-
mericana de proteccion de los derechos humanos y derecho penal internacional (Konrad Adenauer
Stiftung, 2010), p. 215.

124 See for example ].P. Pérez-Léon Acevedo, ‘The close relationship between serious human
rights violations and crimes against humanity: international criminalization of serious
abuses’, (2017) 17 Anuario Mexicano de Derecho Internacional 145-186, pp. 151-155.



Chapter 2 The IACtHR's doctrine on the duty to investigate, prosecute and punish human rights violations 77

crime — particularly a crime against humanity — it has to meet all elements
of the crime definition and specifically, it must be committed as part of a
pattern of widespread or systemic violations.12> This interpretation is sup-
ported by the case law of the IACtHR itself, which has held that:

“[w]hen examining the merits in cases of serious human rights violations, the
Court has taken into account that, if they were committed in the context of
massive and systematic or generalized attacks against one sector of the popu-
lation, such violations can be characterized or classified as crimes against
humanity...”126

Thus, while an isolated act of torture, extrajudicial execution or enforced
disappearance can be qualified as a grave violation of human rights, it is not
a crime against humanity.12”

In short, while the Court has always maintained that the duty to pros-
ecute exists for any violation of human rights, its practice on the matter
has been rather more selective. In effect the Court has only ordered states
to open investigations and prosecutions when the underlying facts con-
cerned violations of certain core rights, such as the right to life, physical
integrity and personal liberty. Moreover, the obligation to eliminate all legal
obstacles to investigation and prosecution, which is an element of the duty
to prosecute, applies only to the specific category of ‘grave human rights
violations’. This category covers acts like enforced disappearance, torture
and extrajudicial execution.

5 THE JACTHR AS PART OF A DEVELOPING LEGAL FRAMEWORK AGAINST
IMPUNITY

The previous sections have discussed the context, development, legal basis
and scope of states” obligation to investigate, prosecute and punish human
rights violations within the Inter-American system. Before delving deeper
into this case law to describe the various elements the IACtHR has found
to be contained in that overarching obligation — as will be done in the next
chapter — it is useful here to contextualize this jurisprudence within the
broader international movement against impunity.

125 Idem, p. 154.

126  IACtHR Manuel Cepeda Vargas v. Colombia (preliminary objection, merits, reparations and
costs), 26 May 2010, para. 42

127 See ].P. Pérez-Léon Acevedo, ‘The close relationship between serious human rights vio-
lations and crimes against humanity: international criminalization of serious abuses’,
(2017) 17 Anuario Mexicano de Derecho Internacional 145-186, p. 154 and X. Medellin-
Urquiaga, “The normative impact of the Inter-American Court of Human Rights on Latin-
American national prosecution of mass atrocities’, 46 Israel Law Review 3 (November
2013) 405-430, p. 410.
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As shown by Karen Engle, the movement against impunity was start-
ing to pick up steam around the time the IACtHR started its operations.128
To strengthen its call for states to investigate and prosecute human rights
violations, it sought to frame anti-impunity in terms of legal obligations.
However, before Veldsquez Rodriguez it would have been difficult to make
such an argument. The obligation to criminalize human rights violations,
and investigate and prosecute them when they do occur, existed only under
some specific conventions, relating to particular acts. The most famous
examples are the obligations to this effect in the UN Convention on the
Prevention and Punishment of the Crime of Genocide, which entered into
force in 1951, and the UN Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment, which entered into force
in 1987.129 Apart from these important conventions, recommendations by
certain human rights bodies, including the UN Human Rights Committee
(“HRC”), had called on states to investigate human rights violations more
generally, and to bring those responsible to justice.130 However, the HRC’s
recommendations contained neither legally binding obligations, nor did
they specify exactly what ‘bringing those responsible to justice” would
entail, and whether it referred specifically to criminal trials.!31

Against this background, the Veldsquez Rodriguez judgment provided
the first truly comprehensive statement of a state’s human rights obliga-
tions’” in the context of the fight against impunity,!32 and “[set] the stage
for a holistic approach to anti-impunity”, which combines the obligation to

"

128  See K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle, Z.
Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge Uni-
versity Press, 2016), pp. 18-21.

129  Apart from these famous and oft-cited examples, Anja Seibert-Fohr notes that several
other conventions in force before the delivery of the Veldsquez Rodriguez judgment con-
tain provisions to the same effect, namely: 1.) the Slavery Convention, in force since 1927;
2.) the Convention for the Suppression of the Traffic in Persons and of the Exploitation of
the Prostitution of Others, in force since 1951; and 3.) the International Convention on the
Suppression and Punishment of Apartheid in force since 1976. Moreover, the Internation-
al Convention on the Elimination of All Forms of Racial Discrimination, which entered
into force in 1969, includes an obligation to criminalize (incitement to) racially motivated
hatred and/or violence, but does not define its scope. See A. Seibert-Fohr, Prosecuting seri-
ous human rights violations (Oxford University Press, 2009), pp. 153-175.

130  See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009), pp. 12-14. As examples of relevant, pre-Velasquez HRC recommendations,
Seibert-Fohr mentions, amongst others, HRC Barbato et al. v. Uruguay, Communication
no. 84/1981, 21 October 1982, UN Doc. CCPR/C/17/D/84/1981; HRC Quinteros v.
Uruguay, Communication no. 107/1981, 21 July 1983, UN Doc. CCPR/C/19/D/107/
1981; and HRC Baboeram-Adhin et al. v. Suriname, Communication nos.146/1983,
148/1983 and 154 /1983, 4 April 1984, UN Doc. CCPR/C/24/D/146/1983.

131  Idem.

132 M. Freeman, Truth Commissions and Procedural Fairness (Cambridge University Press,
2006), p- 8, as cited in: F. Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann and
T. Unger (eds.), The United Nations Principles to Combat Impunity: a Commentary (Oxford
University Press, 2018), pp. 16-17.
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investigate, prosecute and punish with the obligation to make reparations to
the victims and to provide guarantees of non-repetition.133 In doing so, the
IACtHR gave a significant impulse to the development of the international
movement and legal framework against impunity for human rights viola-
tions.134 The judgment obviously had important direct consequences for the
states under the IACtHR’s jurisdiction, for whom the investigation, prosecu-
tion and punishment of human rights violations was now understood to form
part of its international legal obligations under the ACHR. Beyond that group
of states, however, Veldsquez Rodriguez has also influenced the approach to
‘anti-impunity” taken by other international institutions, including the Euro-
pean Court of Human Rights.135 For example, in its famous judgment in the
case of McCann and others v. the United Kingdom, the ECtHR followed the IAC-
tHR’s example in finding that the obligation to investigate violations of the
right to life should be considered a procedural obligation under the ECHR.
And while the ECtHR in McCann does not explicitly refer to the Veldsquez
Rodriguez judgment, it does apply a similar logic. According to the ECtHR:

“the obligation to protect the right to life under this provision (art. 2), read
in conjunction with the State’s general duty under Article 1 (art. 2+1) of the
Convention to “secure to everyone within their jurisdiction the rights and free-
doms defined in [the] Convention”, requires by implication that there should be
some form of effective official investigation when individuals have been killed
as a result of the use of force by, inter alios, agents of the State.”136

Like the IACtHR, the ECtHR has continued to develop its jurisprudence on
the obligation to investigate and prosecute human rights violations since
then, focusing on the conflicts and challenges particular to its region.137

133 F. Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann and T. Unger (eds.), The
United Nations Principles to Combat Impunity: a Commentary (Oxford University Press,
2018), pp. 16-17.

134  Seeidem, p. 16, noting that the IACtHR, and particularly the Velasquez Rodriguez judg-
ment, has been “central to the development of an anti-impunity jurisprudence firmly
structured around” the obligations to investigate, prosecute, make reparations to victims
and provide guarantees of non-repetition.

135  See K. Engle, “A geneology of the criminal law turn in human rights’, in: K. Engle, Z.
Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge Uni-
versity Press, 2016), pp. 35-36.

136  ECtHR (Grand Chamber) McCann and others v. the United Kingdom, 27 September 1995,
Appl. No. 18984/91, para. 161. In later case law, the ECtHR has clarified that the inves-
tigation in question should be capable of leading to the identification and punishment
of those responsible for the underying human rights violation, and should, therefore, be
of a criminal nature. See for example ECtHR Kaya v. Turkey, 19 February 1998, Appl. No.
158/1996/777 /978, para. 107. See also A. Seibert-Fohr, Prosecuting serious human rights vio-
lations (Oxford University Press, 2009), p.114.

137 Asobserved by Anja Seibert-Fohr, the development of the obligation to investigate, pros-
ecute and punish human rights violations by the ECtHR “was accelerated by the Kurd-
ish and Chechnian conflicts”. A. Seibert-Fohr, Prosecuting serious human rights violations
(Oxford University Press, 2009), p. 111.
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Throughout this process, it has made reference to the jurisprudence of the
IACtHR when refining and expanding its interpretation of that obliga-
tion on key points, including the autonomous nature of the obligation to
investigate, prosecute and punish,!38 the legality of amnesty laws!3? and
the continued existence of an obligation to investigate prosecute and punish
human rights violations in a situation of armed conflict or occupation.140
In her comparative study of the obligation to prosecute human rights
violations under various international instruments, Anja Seibert-Fohr has
observed that the IACtHR's jurisprudence has exerted a clear influence over
that of the ECtHR in certain respects.141

Another important component of the international framework against
impunity is found in the UN Principles to Combat Impunity, a soft law
document developed under the auspices of the UN Commission on
Human Rights.142 Being a soft law document, the UN Principles to Combat

138 See for example ECtHR (Grand Chamber) Silih v. Slovenia, 9 April 2009, Appl. No.
71463/01, paras. 159-160 and ECtHR (Grand Chamber) Varnava v. Turkey, 18 September
2009, Appl. No. 16064/90, para. 147. In these decisions, the ECtHR adopted the posi-
tion, previously accepted by the IACtHR, that the obligation to investigate, prosecute
and punish human rights violations is an autonomous duty, which exists separately of
the obligation to respect human rights. As a result, the ECtHR, like the IACtHR, now
claims jurisdiction over cases in which the underlying human rights violation took place
before the ECHR became applicable for the state in question, if the (alleged) violation of
the obligation to investigate the underlying human rights violations continued after that
date. In such cases, the ECtHR's analysis will be limited strictly to the state’s compliance
with its procedural obligations under the ECHR. Even though the ECtHR has eventually
settled, in this respect, on an admissibility test that differs somewhat from that employed
by the IACtHR, its original decision to recognize the obligation to investigate, prosecute
and punish as an autonomous obligation seems inspired by the IACtHR’s jurisprudence.

139 See for example ECtHR (Grand Chamber) Margus v. Croatia, 27 May 2014, Appl. No.
4455/10, paras. 131-139.

140  See for example ECtHR (Grand Chamber) Al-Skeini and others v. The United Kingdom, 7 July
2011, Appl. No. 55721/07, para. 94. Contrary to the other ECtHR judgments cited above,
the Al-Skeini judgment ‘only’ makes reference to the IACtHR’s case law in its section on
relevant international law and materials, and does not refer back to it in its application of
the law to the case at hand.

141  See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009), pp. 191-192.

142 The UN Principles were first drafted in the 1990s by the renowned human rights expert
Louis Joinet. Revised final report prepared by Mr. Louis Joinet pursuan to Sub-Commission
decision 1996/119, 2 October 1997, UN Doc E/CN.4/Sub.2/1997/20/Rev.1. It was later
revised by Diane Orentlicher, following a resolution of the UN Commission on Human
Rights, to reflect later developments in international law and practice and best practices
in the area of anti-impunity. Report of the independent expert to update the Set of Principles
to Combat Impunity, 18 February 2005, UN Doc E/CN.4/2005/102. This updated set of
principles was then endorsed by the UN Commission on Human Rights in resolution
2005/81, which noted the UN Principles against Impunity “with appreciation” and
called on the UN High Commissioner for Human Rights and other UN bodies to ensure
their wide dissemination and their consideration in practice. Human Rights Resolution
2005/81: Impunity, 21 April 2005, UN Doc. E/CN.4/RES/2005/81, paras. 20-23. See also
D. Orentlicher, ‘Prologue’, in: F. Haldemann and T. Unger (eds.), The United Nations Prin-
ciples to Combat Impunity: a Commentary (Oxford University Press, 2018), p. 1.
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Impunity are not legally binding on UN Members States. The Principles
do, however, represent an authoritative account of international law and
practice and provide a “broad strategic framework” to which states can
orient their efforts in the fight against impunity. As such, they are both a
“reflection of the global trend towards accountability”143 and an important
point of reference for domestic efforts against impunity.144 The standards set
out by this important, yet non-binding document were influenced greatly
by the IACtHR’s early case law. As noted by Haldemann and Unger in their
commentary to the UN Principles to Combat Impunity:

“the influence of this framework [the holistic approach to anti-impunity, first
articulated in the Velidsquez Rodriguez judgment, HB] on the international anti-
impunity struggle in general, and the Principles in particular, can hardly be
overstated. If anything, the Principles are conceptually wedded to such a holistic
approach to impunity, which centrally includes, but extends well beyond, the
realm of criminal justice.”145

In short, then, the IACtHR’s jurisprudence has played an important role
in the development of an international legal (and soft law) framework for
the fight against impunity. Its Veldsquez Rodriguez judgment provided the
first articulation of a general obligation on states to investigate, prosecute
and punish human rights violations under and thereby, provided the lens
through which the fight against impunity would be viewed in legal terms.
Moreover, Veldsquez Rodriguez provided a catalyst for the development of
a jurisprudence on the obligation to investigate, prosecute and punish by
other human rights institutions, including the ECtHR, and for the develop-
ment of soft law instruments on the topic, including the UN Principles to
Combat Impunity. However, it should be noted that this influence certainly
isn’t a one-way street. While Veldsquez Rodriguez may have been its opening
salvo, the IACtHR's later case law developed alongside the broader inter-
national framework against impunity and has often firmly and explicitly

143 F. Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann and T. Unger (eds.), The
United Nations Principles to Combat Impunity: a Commentary (Oxford University Press,
2018), p. 5.

144  See Independent Study on best practices, including recommendations, to assist states in
strengthening their domestic capacity to combat all aspects of impunity, by Professor
Diane Orentlicher, 27 February 2004, UN Doc E/CN.4/2004 /88, summary and para 8.

145 F Haldemann and T. Unger, ‘Introduction’, in: F. Haldemann and T. Unger (eds.), The
United Nations Principles to Combat Impunity: a Commentary (Oxford University Press,
2018), pp. 16-17. See also N. Roht-Arriaza, ‘Principle 1: general obligation of states to
take effective action against impunity’, in: F. Haldemann and T. Unger (eds.), The United
Nations Principles to Combat Impunity: a Commentary (Oxford University Press, 2018), p. 48,
noting that the UN Principles were “intended to restate existing law, not make new law”
and pointing specifically to the Veldsquez Rodriguez judgment as a source of existing law
in relation to the fight against impunity.
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positioned itself within that international movement. For example, as noted
by Diane Orentlicher, the IACtHR has been quick to embrace the UN Prin-
ciples to Combat Impunity, which have become “a key reference in deci-
sions by the supervisory bodies for the American Convention on Human
Rights”.146 Through its references to universal human rights instruments
and jurisprudence developed by other human rights courts, the IACtHR
emphasizes the international agreement on some of the more controversial
aspects of its own established case law.147 At the same time, it has also relied
on external references, especially reference to the case law of the ECtHR,
when expanding its own interpretation of the ACHR’s provisions. Accord-
ing to Gerald Neuman, the IACtHR’s “progressive elaboration of rights is
supported [...] quite often by references to the global and European human
rights regimes”.148 This is certainly true for the IACtHR's progressive elabo-
ration of states’ obligations in the fight against impunity and the victim’s
right to justice.1% The development of legal obligations to combat impunity
has thus been a process of international cross-fertilization, in which the
IACtHR, due, among other things, to the high incidence of the issue of
structural impunity in its case law, has played a leading role.

146  Independent Study on best practices, including recommendations, to assist states in strengthe-
ning their domestic capacity to combat all aspects of impunity, by Professor Diane Orentlicher, 27
February 2004, UN Doc E/CN.4/2004/88, para 8.

147 See for example IACtHR Gonzdlez et al. (“cotton field”) v. Mexico (preliminary objections,
merits, reparations and costs), 16 November 2009, para. 292 and IACtHR Juan Humberto Sdn-
chez v. Honduras (preliminary objections, merits reparations and costs), 7 June 2003, para. 112.
In these cases, the IACtHR makes reference to the ECtHR'’s doctrine on states’ procedural
obligation to investigate violations of the right to life, in order to emphasize international
acceptance of its own doctrine on the obligations ot investigate, prosecute and punish
human rights violations. Moreover, the IACtHR has undertaken extensive reviews of
international instruments and jurisprudence relating to the obligation to punish inter-
national crimes and the legality of amnesty legislation, to support its own previous,
and highly controversial decision that amnesty laws violate the ACHR. See for example
IACtHR Almonacid-Arellano et al. v. Chile (preliminary objections, merits, reparations and
costs), 26 September 2006, paras. 95-100 and 105-111 and IACtHR Gelman v. Uruguay
(merits and reparations), 24 February 2011, paras. 195-214. For a detailed discussion of the
IACtHR's case law on the prohibition of amnesty laws, see infra Chapter 3, Section 2.2.

148 G.L. Neuman, ‘Import, export, and regional consent in the Inter-American Court of
Human Rights’, (2008) 19(1) European Journal of International Law 101-123, p. 107.

149  See for example IACtHR Gonzilez et al. (“cotton field”) v. Mexico (preliminary objections,
merits, reparations and costs), 16 November 2009, para. 292, where it held: “The Tribunal
finds that [...] the obligation to investigate effectively has a wider scope when dealing
with the case of a woman who is killed [...] within the framework of a general context
of violence against women. Similarly, the European Court has said that where an “attack
is racially motivated, it is particularly important that the investigation is pursued with
vigor and impartiality, having regard to the need to reassert continuously society’s con-
demnation of racism and to maintain the confidence of minorities in the ability of the
authorities to protect them from the threat of racist violence.” This criterion is wholly
applicable when examining the scope of the obligation of due diligence in the investiga-
tion of cases of gender-based violence.”
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Because of this process of cross-fertilization, the standards developed
through different international regimes to combat impunity are mostly
congruent and mutually reinforcing. That does not mean, however, that
they are completely identical or that all different regimes and instruments
agree on all points. There are some important differences between the
jurisprudence of the IACtHR on the obligation to investigate, prosecute and
punish and that of other international institutions. In general, it can be said
that that the JACtHR has gone further than other regimes in acknowledg-
ing the rights of victims in the context of the fight against impunity and in
emphasizing the state’s duty to punish those responsible for human rights
violations.

As noted by Anja Seibert-Fohr, the IACtHR has gone further than other
human rights bodies in accepting a remedial rationale for the state’s duties
in the context of the fight against impunity.150 As described above, the
obligation to investigate, prosecute and punish was originally conceived,
in the Veldsquez Rodriguez judgment and in the case law of other human
rights bodies, as a positive obligation based on the need to protect society
from further human rights violations. With time, the IACtHR has come to
see the investigation, prosecution and punishment of human rights viola-
tions also as a right of the victims of those violations, a development other
human rights bodies have followed to some extent.1>! The IACtHR accepts
this remedial rationale not only for the obligation to investigate human
rights violations, but also for the obligation to prosecute and punish those
responsible. Other human rights bodies, however, have not gone that far.
The ECtHR, for example, has always denied that the ECHR “[entails] a right
for an applicant to have third parties prosecuted or sentenced for a criminal
offence”.152 Thus, whereas the ECtHR takes the position that “rather than
punishment, it is an official investigation that is owed to the victim”,153 the

150  See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009), pp. 189-196.

151  See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009), p. 192, noting that: “[c]riminal proceedings are increasingly seen [by the ECtHR
and the UN Human Rights Committee, HB] not only as a measure of prevention, but
also as a measure taken in the interest of individual victims. The influence of the Inter-
American jurisprudence is evident.”

152 See for example ECtHR (Grand Chamber) Giuliani and Gaggio v. Italy, 24 March 2011, Appl.
No. 23458/02, para. 306 and ECtHR (Grand Chamber) Oneryildiz v. Turkey, 30 November
2004, Appl. No. 48939/99, para. 96.

153 A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
p- 192. But see ECtHR (Grand Chamber) Oneryildiz v. Turkey, 30 November 2004, Appl.
No. 48939/99, para. 95, stating that: “the requirements of Article 2 go beyond the stage
of the official investigation, where this has led to the institution of proceedings in the
national courts: the proceedings as a whole, including the trial stage, must satisfy the
requirements of the positive obligation to protect lives through the law.” In other words,
while the ECtHR seems to grant greater deference to domestic authorities than the IAC-
tHR in deciding whether the official investigation should lead to proceedings, it will
review those proceedings once they have been initiated.
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IACtHR believes that victims have a right to justice, which includes the
right to demand the prosecution and punishment of those responsible for
human rights violations.154

Moreover, Seibert-Fohr observes that these differences in legal rationale
have “considerable practical relevance” for the way in which the IACtHR’s
jurisprudence has developed over the years. On the one hand, Seibert-Fohr
observes that the JACtHR in general seems to focus more on punishment
of those responsible for violations than do other human rights institutions.
In her view, the IACtHR has attached an ever greater weight to the duty to
punish, which “exists independently of the duty to [...] investigate”,15 to
the point where “[i]f there was initially a focus on investigation, the duty
to punish is currently of equal importance” in the Court’s jurisprudence.156
This, in turn, has led the JACtHR to take a very strong position on certain
‘elements’ of the overarching obligation to investigate, prosecute and pun-
ish, like the prohibition of amnesty laws.157 Finally, the IACtHR’s remedial
approach to the investigation and prosecution of human rights violations, in
which victim’s have procedural rights throughout the proceedings, has led
it to “increasingly [...] analyze the administration of justice” by domestic
authorities.158

Thus, in short, the IACtHR’s jurisprudence on the obligation to inves-
tigate, prosecute and punish human rights violations and the victim’s
right to justice is part of a developing international legal framework on the
state’s obligations in the context of the fight against impunity, for which
its own Veldsquez Rodriguez judgment served as an important catalyst. The
development of this legal framework has come about through a process of
international cross-fertilization, in which the IACtHR has enthusiastically
taken part. However, it has been observed by some that its case law goes
beyond the international consensus in some respects, particularly where it
concerns the acceptance of the victim's right to justice, including the right to
demand prosecution and punishment of those responsible for human rights
violations.

154 See supra p. 41 and fn. 149. On this point, the IACtHR seems to orient its jurisprudence
more on the UN Principles to Combat Impunity, which recognizes and regulates the vic-
tim’s right to justice in Principles 19-30. Interestingly, the IACtHR’s judgment in the case
of Blake v. Guatemala, in which it first recognized the victim'’s right to justice, was deliv-
ered in January 1998, not long after the UN Principles to Combat Impunity were first
published by Louis Joinet.

155  A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
p- 54.

156 Idem, p.191.

157  Idem, pp. 194-195.

158  Idem, pp. 194-195.
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6 CONCLUSION

In its landmark judgment in the case of Veldsquez Rodriguez v. Honduras, the
IACtHR clearly established that states are under an obligation not only to
refrain from violating human rights, but also to prevent such violations
from occurring and to investigate, prosecute and punish them when they
do occur. These obligations flow from Article 1(1) ACHR, which directs
states to both respect and ensure the rights enshrined in the Convention.
Moreover, Veldsquez Rodriguez specified that the obligation to investigate,
prosecute and punish human rights violations implies not only that states
should put in place a legal and institutional framework conducive to such
investigation and prosecution, but also that they undertake effective investi-
gations whenever human rights violations do occur.

The positive obligation to investigate, prosecute and punish human
rights violations recognized in the Veldsquez Rodriguez judgment was based
primarily on a rationale of general prevention. In other words: on the need
to protect society as a whole from the further commission of human rights
violations. In its later case law, however the IACtHR has slowly moved
towards a more remedial — or victim-centered — rationale for this obligation,
which recognizes that the investigation and prosecution of human rights
violations serves not only a public interest, but also that of the individual
victims of the underlying violation. This remedial rationale led the IACtHR
tirst to order the investigation and prosecution of human rights viola-
tions as a measure of reparation for the victims in the case of EI Amparo v.
Venezuela. In the late 1990s, the IACtHR ultimately recognized the victim'’s
right to justice under Articles 8(1) and 25 ACHR, which entails the victim’s
right to have any violation of their rights investigated and those responsible
prosecuted and, if appropriate, punished. Moreover, the IACtHR recognizes
that victims have procedural rights during any proceedings concerning
the violation of their rights which should be respected by the relevant
domestic authorities, particularly the right to be informed of (the state of)
the proceedings and to participate in them. However, far from replacing
the obligation to investigate and punish, the victim’s right to justice and its
underlying remedial rationale exist next to it, and the two doctrines mutu-
ally reinforce each other.

This progressive jurisprudence of the IACtHR on the obligation to
investigate, prosecute and punish and the victim’s right to justice devel-
oped against the background of, and in response to, a context of structural
and entrenched impunity in many states under its jurisdiction. At the time
the IACtHR began its operations, many Latin American countries were
going through complex processes of transition — from civil war to peace
and/or from dictatorship to democracy — while simultaneously confronting
new challenges to public order and to their justice systems, in the form of
growing organized crime. This context goes a long way in explaining the
IACtHR'’s particular focus on the need for states to combat impunity and
to investigate and prosecute those responsible for serious crimes — old and
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new — who continued to hold great power over Latin American societies
and states.

Moreover, many of the cases with which the IACtHR has been con-
fronted throughout its operations, from the late 1980s until today, have
concerned systematic violations of the most basic human rights committed
by state agents or by groups affiliated to the state, as part of the oppres-
sive tactics of authoritarian regimes. In particular, many breakthroughs in
the JACtHR jurisprudence have come in response to cases concerning the
systematic practice of enforced disappearance of persons, often targeted at
political dissidents. The particular nature of the practice of enforced dis-
appearance has led the IACtHR to develop the concept of a right to truth.
This development has taken place parallel and in close relation to the
development of the obligation to investigate, prosecute and punish and the
victim'’s right to justice, to which the right to truth is inextricably linked.
In fact, the JACtHR sees the victim’s right to truth as being subsumed in
their right to justice, and believes that the right to truth should be satis-
fied primarily through the state’s effective (criminal) investigation of the
facts. As a result, the state’s investigation should be such, that it is capable
of uncovering the whole truth surrounding the human rights violation in
question, taking account the context in which it was committed and with an
eye to uncovering any structures or systems which may have been involved
in their commission.

Finally, it should be noted that the IACtHR’s doctrines of the obliga-
tion to investigate, prosecute and punish and the victim'’s right to justice
developed alongside — and as a part of — a broader international move-
ment against impunity. This movement was given a strong impulse by the
TACtHR’s Veldsquez Rodriguez judgment, which was a catalyst for the devel-
opment of further international jurisprudence and soft law instruments as
part of a developing international legal framework against impunity. The
IACtHR has continued to be an important player in this process, ever push-
ing the development of the legal framework against impunity forward. At
the same time, however, it has been explicit in presenting itself as a part of
this international movement, frequently citing other international human
rights bodies and international instruments in its own case law.



3 Anatomizing the obligation to investigate,
prosecute and punish human rights
violations

1 INTRODUCTION: GIVING PRACTICAL MEANING TO THE OBLIGATION TO
INVESTIGATE, PROSECUTE AND PUNISH

The previous chapter analyzed and contextualized the overarching legal
doctrine developed by the IACtHR in support of the fight against impunity,
namely that of the obligation to investigate, prosecute and punish human
rights violations and the victim’s right to justice. However, this overarching
obligation, in itself, soon showed itself insufficiently precise to adequately
address the complex and nuanced reality of structural impunity in Latin
America. In their applications to the Commission and testimony before
the Court, victims and NGOs presented detailed analyses of the domestic
mechanisms producing impunity. When confronted with such analyses,
to state simply that a state is required to investigate and prosecute human
rights violations clarifies little and provides few starting points for improv-
ing states’ capacity (and willingness) to fight impunity effectively. It also
provides victims little guidance as to what they can expect from the domes-
tic criminal justice system and from other state organs in order to make
investigation and prosecution of their cases possible. Thus, the Court has
further elaborated and refined its overarching doctrine, giving it practical
meaning through constant confrontation with the myriad ways in which
domestic investigations into cases of human rights violations have become
obstructed and derailed.

As noted in section 2.1 of the previous chapter, the two main lines along
which the IACtHR has developed and refined its overarching doctrine
were anticipated in the Veldsquez Rodriguez judgment itself. Since then, the
IACtHR has established clearly that the obligation to investigate, prosecute
and punish human rights violations requires states 1.) to remove all legal
and practical obstacles maintaining impunity; and 2.) to undertake effective
investigations when human rights violations occur.! However, as these
two dimensions are still very general in nature the TACtHR has not stopped

1 To be clear, the IACtHR itself has not identified the two aspects of the obligation to inves-
tigate, prosecute and punish described here as its ‘main dimensions’. That qualification
is an interpretation by the author, based on an analysis of the IACtHR's case law in its
entirety, its consistent insistence on these two aspects since its very earliest decisions and
on the fact that all other elements of the obligation to investigate, prosecute and pnuish
discussed in this chapter can logically be categorized as falling under one of these two
aspects.
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there. Rather, taking these two dimensions as its starting point, the IACtHR
has given content to the overarching obligation to investigate, prosecute
and punish by identifying a number of more specific and concrete doctrines
which fall under it and which form, in a way, its arms and legs.

This chapter will discuss each of these concrete obligations and pro-
hibitions in detail. For clarity, it should be read in conjunction with the
schematic overview provided in Annex 1. The schematic overview and this
chapter adhere to the main dimensions of the obligation to investigate, pros-
ecute and punish identified by the IACtHR and will arrange the various
more concrete obligations along those lines, analyzing their interconnec-
tions and their relation to the overarching doctrine. It should be noted that
the discussion in this chapter is based on an analysis of the IACtHR’s entire
case law on the obligation to investigate, prosecute and punish human
rights violations. Individual cases are discussed in this chapter or refer-
enced in the footnotes either because they represent an important change or
development in the IACtHR’s reasoning or because they are illustrative of
the IACtHR's current reasoning on specific issues.

On this basis, section 2 will discuss the concrete doctrines developed
as part of the obligation to remove all legal obstacles to investigation, pros-
ecution and punishment of human rights violations. Section 3 will discuss
the different elements of the obligation to remove all practical obstacles to
prosecution — or obstructions to justice. Section 4 will analyze the differ-
ent elements related to the obligation to investigate, prosecute and punish
human rights violations effectively.

2 THE OBLIGATION TO REMOVE ALL LEGAL OBSTACLES MAINTAINING
IMPUNITY

2.1 The obligation to remove legal obstacles maintaining impunity
and Article 2 ACHR

As noted in section 4 of the previous chapter, the obligation to remove legal
obstacles maintaining impunity intrudes on state sovereignty far more than
other aspects of the obligation to investigate, prosecute and punish, as it
limits states’ freedom to regulate in the area of criminal justice. Under this
umbrella the JACtHR has limited the application of well-established prin-
ciples of criminal law aimed at the protection of the individual from state
interference, such as the principles of ne bis in idem and non-retroactivity, in
cases relating to grave human rights violations. According to the IACtHR,
these controversial measures are necessary under Articles 8(1) and 25 ACHR,
in order to guarantee access to justice in relation to the most serious viola-
tions of human rights. Moreover, the obligation to remove legal obstacles
maintaining impunity has an additional legal basis in Article 2 ACHR, which
reads:
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“Where the exercise of any of the rights or freedoms referred to in Article 1 is not
already ensured by legislative or other provisions, the States Parties undertake
to adopt, in accordance with their constitutional processes and the provisions of
this Convention, such legislative or other measures as may be necessary to give
effect to those rights or freedoms.”

As the IACtHR explained in a 1994 Advisory Opinion on the scope and
interpretation of Articles 1 and 2 of the ACHR, this provision codifies the
general rule of international law that states cannot invoke provisions of
domestic law to justify non-compliance with their international obliga-
tions.2 According to the IACtHR, this general obligation to adopt all mea-
sures necessary to give effect to the state’s obligations under international
law includes a commitment not to adopt any measures that run contrary to
those obligations.3 Article 2 ACHR has subsequently been applied by the
Court in a variety of cases in which domestic legislation, or the lack thereof,
was alleged to violate the rights of individuals protected under the Conven-
tion. In such cases, the Court consistently holds that:

“The general duty under Article 2 of the American Convention implies the adop-
tion of measures of two kinds: on the one hand, elimination of any norms and
practices that in any way violate the guarantees provided under the Convention;
on the other hand, the promulgation of norms and the development of practices
conducive to effective observance of those guarantees.”4

Taken together, it is therefore clear that Article 2 ACHR requires states to
1.) refrain from invoking existing domestic norms in order to justify non-
compliance with the Convention; 2.) eliminate, if necessary, existing norms
which violate the rights protected by the Convention from their domestic
laws; 3.) refrain from enacting new norms which would violate the rights
protected by the Convention; and 4.) enact domestic legislation furthering
the domestic protection of the rights enshrined in the Convention.

In its extensive case law on the topic, the IACtHR has specified the
results of these very general obligations for the investigation and pros-
ecution of human rights violations. As the schematic overview in Annex 1

2 IACtHR, International Responsibility for the Promulgation and Enforcement of Laws in Viola-
tion of the Convention (Arts. 1 and 2 of the American Convention of Human Rights (Advisory
Opinion), OC-14-94, 9 December 1994, para. 35.

3 Idem, para. 36.

4 TACtHR, Castillo Petruzzi et al v. Peru (Merits, Reparations and Costs), 30 May 1997, para.
207. This has become the standard articulation of the scope of the State’s obligations
under Article 2 ACHR, which has been repeated by the Court on many occasions. See for
example IACtHR Almonacid Arellano et al v. Chile (Preliminary Objections, Merits, Reparation
and Costs), 26 September 2006, para. 118 and IACtHR Heliodoro-Portugal v. Panama (Preli-
minary Objections, Merits, Reparations and Costs), 12 August 2008, para. 180.
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shows, it has ordered states to adopt very specific legislation in order to
enable the investigation and prosecution of grave violations of human
rights, banned the enactment of certain legislation blocking such investi-
gation and prosecution and it has forbidden states to apply provisions of
their existing domestic criminal law which would hinder or even block such
investigations. Or, as the Court summarized its position on the matter in the
case of Bulacio v. Argentina:

“The Court deems that the general obligations set forth in Articles 1(1) and 2 of
the American Convention require that the States Party promptly adopt all types
of provisions for no one to be denied the right to judicial protection, set forth in
Article 25 of the American Convention. [...] In accordance with the treaty obliga-
tions undertaken by the States, no domestic legal provision or institution [...]
may be used to avoid compliance with decisions of the Court regarding investi-
gation and punishment of those responsible for human rights violations. If this
were not so, the rights enshrined in the American Convention would be devoid
of effective protection. This view of the Court is in accordance with the language
and spirit of the Convention, as well as the general principles of international
law; one of these principles is that of pacta sunt servanda, which requires ensur-
ing that the provisions of a treaty have an effet utile in the domestic law of the
States Party.”>

Going forward, this section will describe the concrete obligations flowing
from the IACtHR’s case law with regard to the creation of a legal system
conducive to the investigation and prosecution of human rights viola-
tions. First, it will describe the state’s negative obligations in this respect:
the prohibition of amnesty laws and of relying on provisions concerning
prescription of crimes and the principle of ne bis in idem in order to block
investigation and prosecution. Second, this section will describe the posi-
tive measures ordered by the Court to enable investigation and prosecution,
particularly the codification of enforced disappearance as an autonomous
crime. Finally, it will consider the possible tension between the obligation to
investigate and prosecute cases of enforced disappearance and the principle
of legality and non-retroactivity of the law.

22 The prohibition of amnesty provisions

The Inter-American Court’s position on the incompatibility of amnesty
laws with states” obligations under the ACHR is, without a doubt, one of

5 IACtHR Bulacio v. Argentina (Merits, Reparations and Costs), 7 September 2001, paras. 116-
117. See also IACtHR Gémez Paquiyauri Brothers v. Peru (Merits, Reparations and Costs), 8
July 2004, paras. 150-151.
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its most prominent — and debated — doctrines.® The judgment which first
introduced it, that in the case of Barrios Altos v. Peru, is among the IACtHR’s
most famous judgments. In fact, the Barios Altos judgment and the prohibi-
tion of amnesty laws have, to some, become almost synonymous with the
obligation to investigate, prosecute and punish as such. And while, as these
chapters should make clear, this is an excessively reductive view of the
IACtHR’s rich jurisprudence, there is no denying that its decisions on this
issue have been truly groundbreaking.

It is, therefore, worthwhile to sketch the context which led the IACtHR
to rule that amnesty legislation is incompatible with international law — or,
at least, the ACHR. Firstly, it should be noted that, when the Court rendered
its judgment in Barrios Altos v. Peru in March of 2001, it seemed clear that
there was international trend towards accountability for grave violations
of human rights. The 1990s had seen the creation of the ad hoc Tribunals,
the arrest of Augusto Pinochet in London and the ratification of the Rome
Statute of the International Criminal Court. And while none of these devel-
opments provided a direct answer to the question whether amnesty laws
are compatible with international law or not, they did seem to communicate
a clear consensus that grave human rights violations cannot remain unpun-
ished. Seen from this light, the Barrios Altos decision did not put the IACtHR
out of step with international developments, only slightly ahead of the
curve. The IACtHR itself seems to regard its case law on amnesty legislation
as the product of a process of judicial cross-fertilization.”

6 For a discussion of the prominent place of the IACtHR’s case law in the development
of international law on the issue of amnesties, see for example L.J. Laplante, ‘Outlawing
amnesty: the return of criminal justice in transitional justice schemes’, (2009) 49 Virgi-
nia Journal of International Law 915-984, C. Binder, ‘The prohibition of amnesties by the
Inter-American Court of Human Rights’, (2011) 12(5) German Law Journal 1203-1230, D.
Jacobs, ‘Puzzling over amnesties — defragmenting the debate for international criminal
tribunals’, in: L.]J. van den Herik and C. Stahn (eds.), The diversification and fragmentation
of international criminal law (Brill Publishers, 2012) and L. Mallinder, ‘The end of amnesty
or regional overreach? Interpreting the erosion of South America’s amnesty laws (2016)
65(3) International and Comparative Law Quarterly 645-680. For a critique of the IACtHR's
case law on the issue of amnesties, see for example E. Malarino, ‘Judicial activism, neopu-
nitivism and supranationalisation: illiberal and antidemocratic tendencies of the Inter-
American Court of Human Rights’, (2012) 12(4) International Criminal Law Review 665-
695, pp. 669-670 and D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los
organos del Sistema Interamericano de Derechos Humanos ;garantias para el imputado,
para la victima o para el aparato represiva del estado?, in: K. Ambos, E. Malarino and
G. Elsner (eds.), Sistema Interamericano de proteccion de los derechos humanos y derecho penal
internacional — tomo II (Konrad Adenauer Stiftung, 2011), p. 497. These and other critiques
of the IACtHR's case law of relevance ot the fight against impunity will be discussed
below, in Chapter 4.

7 See J. Dondé Matute, ‘El concepto de impunidad: leyes de amnistia y otras formas estu-
diadas por la Corte Interamericana de Derechos Humanos’ in: k. Ambos and G. Elsner
(eds.), Sistema Interamericano de Derechos Humanos y derecho penal internacional (Konrad
Adenauer Stiftung, 2010), pp. 264-265.
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Secondly, the Barrios Altos decision is a logical extension of the Court’s
own previous case law on the duty to investigate and prosecute human
rights violations and to combat impunity using all available legal means
which started with Veldsquez Rodriguez, as described in the previous chapter.
In fact, the Court had already foreshadowed its position on amnesty laws
in a prior decisions against Peru, when it ordered the investigation and
prosecution of the crimes underlying its judgment as reparation for the vic-
tims.8 In these cases, the state argued that it was unable to investigate and
prosecute these crimes due to the amnesty laws in force, a position which
the Court roundly rejected, stating;:

“Under the American Convention, every person subject to the jurisdiction of a
State Party is guaranteed the right to recourse to a competent court for the protec-
tion of his fundamental rights. States, therefore, have the obligation to prevent
human rights violations, investigate them, identify and punish their intellectual
authors and accessories after the fact, and may not invoke existing provisions
of domestic law, such as the Amnesty Law in this case, to avoid complying with
their obligations under international law. In the Court’s judgment, the Amnesty
Law enacted by Peru precludes the obligation to investigate and prevents access
to justice. For these reasons, Peru’s argument that it cannot comply with the duty
to investigate the facts that gave rise to the present Case must be rejected.”?

While these prior cases did not directly concern the amnesty laws them-
selves, as a result of which the Court did not need to consider their validity
as such, its words made clear where it stood on the issue.

Thirdly, the domestic developments in Peru at the time the Barrios Altos
case was being heard by the Court, which shaped the proceedings and the
attitude of the Peruvian government, were also conducive to a strong stance
on the question of amnesty. In November 2000, president Alberto Fujimori
fled Peru in the midst of a corruption scandal to seek refuge in Japan. Under
Fujimori’s leadership in the 1990s, the Peruvian military had commit-
ted countless human rights violations in the context of its crackdown on
the Shining Path guerrilla group. Subsequently, Fujimori had enacted an
amnesty law pardonning all these violations, thus creating a state-imposed
situation of impunity. The Barrios Altos case was the first case before the
IACtHR in which the Peru was represented by the new, post-Fujimori
government, !0 which had no direct ties to the violations in question and

8 IACtHR Loayza Tamayo v. Peru (Reparations and Costs), 27 November 1998, paras. 167-171
and IACtHR Castillo Paéz v. Peru (Reparations and Costs), 27 November 1998, paras. 104-105.

9 TACtHR Loayza Tamayo v. Peru (Reparations and Costs), 27 November 1998, para. 168.

10  When the case was first submitted to the Inter-American Court, Fujimori was still
in office and the attitude of the State in the proceedings was initially very hostile and
defensive. However, over the course of the proceedings the domestic political situation
changed drastically, as did the attitude of the State towards the Court. These changes are
described in the Barrios Alts judgment itself. See IACtHR Barrios Altos v. Peru (Merits), 14
March 2001, paras. 20-40.
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was open to their investigation and prosecution. However, it found itself
blocked from taking such action by the amnesty laws which Fujimori had
enacted and which remained in place after his escape.

During the proceedings before the Court, the state recognized its
international responsibility for the Barrios Altos massacre and indicated its
willingness to proceed with the investigation of that case on the domestic
level. In this context, it practically invited the Court to declare the nullity of
the amnesty laws in place, saying:

“...[T]he Government’s strategy in the area of human rights is based on recog-
nizing responsibilities, but, above all, on proposing integrated procedures for
attending to the victims based on three fundamental elements: the right to truth,
the right to justice and the right to obtain fair reparation. [...]

...[T]he State reiterated its willingness to enter into direct discussions in order
to reach an effective solution ... to attack the validity of the procedural obstacles
that impede the investigation and punishment of those who are found respon-
sible in the instant case; we refer, in particular, to the amnesty laws.

... The formula of annulling the measures adopted within the context of impu-
nity in this case is, in our opinion, sufficient to promote a serious and respon-
sible procedure to remove all the procedural obstacles linked to the facts; above
all, it is the formula that permits, and this is our interest, recovering procedural
and judicial options to respond to the mechanisms of impunity that were imple-
mented in Peru in the recent past, in accordance with the law, and opening up
the possibility ... of bringing about a decision under domestic law, officially
approved by the Supreme Court, that allows the efforts that... are being made to
expedite ... these cases, to be brought to a successful conclusion.”11

The IACtHR, in turn, accepted the invitation extended by the state and
declared the incompatibility of all amnesty provisions with the ACHR. In
doing so, it made clear that the prohibition of amnesty laws flows directly
from the state’s obligation to investigate, prosecute and punish and the
victim’s right to access to justice. In the words of the Court:

“This Court considers that all amnesty provisions, provisions on prescription and the
establishment of measures designed to eliminate responsibility are inadmissible, because
they are intended to prevent the investigation and punishment of those respon-
sible for serious human rights violations such as torture, extrajudicial, summary or
arbitrary execution and forced disappearance, all of them prohibited because
they violate non-derogable rights recognized by international human rights law.

The Court, in accordance with the arguments put forward by the Commission
and not contested by the State, considers that the amnesty laws adopted by Peru
prevented the victims’ next of kin and the surviving victims in this case from
being heard by a judge, as established in Article 8(1) of the Convention; they
violated the right to judicial protection embodied in Article 25 of the Convention;

11 IACtHR Barrios Altos v. Peru (Merits), 14 March 2001, para. 35.
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they prevented the investigation, capture, prosecution and conviction of those
responsible for the events that occurred in Barrios Altos, thus failing to comply
with Article 1(1) of the Convention, and they obstructed clarification of the facts
of this case. Finally, the adoption of self-amnesty laws that are incompatible with
the Convention meant that Peru failed to comply with the obligation to adapt
internal legislation that is embodied in Article 2 of the Convention.”12 [Emphasis
added]

Notwithstanding the very particular circumstances of the case, these para-
raphs from the Barrios Altos judgment have since become part of the IAC-
tHR’s jurisprudence constante. On the basis of its own precedent, the Court
has, in a series of important judgments,!3 declared invalid the amnesty laws
adopted by several other Latin American states. Moreover, the IACtHR has
reiterated its prohibition of amnesty provisions in many other judgments,
without declaring the invalidity of any particular legislative provisions.14

Over the course of the JACtHR’s case law, this doctrine has remained
essentially unchanged. The Court has, however, provided some clarifica-
tions regarding important questions left open, to some extent, by Barrios
Altos concerning the precise scope and legal effects of the prohibition on
amnesty provisions. With regard to the latter question, the Barrios Altos
judgment only stipulated that:

“[o]wing to the manifest incompatibility of self-amnesty laws and the American
Convention on Human Rights, the said laws lack legal effect and may not continue
to obstruct the investigation of the grounds on which this case is based or the iden-
tification and punishment of those responsible, nor can they have the same or a
similar impact with regard to other cases that have occurred in Peru, where the
rights established in the American Convention have been violated.” 15[Emphasis
added]

These words seem to suggest that the IACtHR's regards its own judgment
as a sufficient basis to deprive amnesty provisions of any legal effects in
the domestic legal order. Later case law, however, has clarified that the

12 IACtHR Barrios Altos v. Peru (Merits), 14 March 2001, paras. 41-42. The Barrios Altos judg-
ment thus prohibits not only amnesty laws, but also to other “measures designed to
eliminate responsibility”, including prescription. Those other measures will be discussed
separately in sections 2.3 to 2.6 of this chapter.

13 Since the Barrios Altos judgment, the IACtHR has declared the invalidty of amnesty laws
adopted by Chile IAtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits,
Reparations and Costs), 26 September 2006), Brazil IACtHR Gomes Lund et al. (Guerrilha do
Araguaia”) v. Brazil (Preliminary Objections, Merits, Reparations and Costs), 24 November
2010), Uruguay (IACtHR Gelman v. Uruguay (Merits and Reparations), 24 February 2011)
and El Salvador (IACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salva-
dor (Merits, Reparations and Costs), 25 October 2012).

14 See for example IACtHR Case of the Moiwana community v. Suriname (preliminary objecti-
ons, merits, reparatios and costs), 15 June 2005 and IACtHR La Rochela Massacre v. Colombia
(Merits, Reparations and Costs), 11 May 2007.

15 IACtHR Barrios Altos v. Peru (Merits), 14 March 2001, para. 44.
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prohibition of amnesty requires action on the part of various state organs in
order to ensure that such provisions do not continue to serve as an obstacle
to justice. Logically, the prohibition of amnesty provisions is primarily
addressed to the legislator, since the legislator is responsible for enacting
them.16 As the IACtHR made clear in the case of Almonacid Arellano et al. v.
Chile, the state violates Articles 1(1) and 2 of the ACHR when its legislative
organs enact an amnesty law, or keep in force an existing amnesty law after
ratification of the ACHR.Y” Thus, the IACtHR has repeatedly held that, as
a general rule, any amnesty laws still in force must be officially annulled
by its legislative organs in order for the state to comply with its obligations
under Article 1(1) in connection with Article 2 ACHR.18

However, the Court also added that, in case the legislative organs fail to
comply with the state’s obligations under the ACHR, the judiciary should
step in and ensure compliance. In the words of the Court:

“[W]hen the Legislative Power fails to set aside and / or adopts laws which are
contrary to the American Convention, the Judiciary is bound to honor the obliga-
tion to respect rights as stated in Article 1(1) of the said Convention, and conse-
quently, it must refrain from enforcing any laws contrary to such Convention.”1?

Moreover, the Court added, the application of the amnesty law by the judi-
ciary in an individual case would lead to a violation of the victims’ right to
access to justice.20 The judiciary is obliged to uphold the rights protected
by the ACHR and refrain from applying the amnesty law in question. This
obligation of the judiciary to refrain from applying amnesty laws is part of
the judiciary’s obligation to perform, ex oficio, the control of “conventional-
ity” of domestic laws.

Finally, the Court has made it clear that, when it comes to fulfilling the
state’s obligations under Articles 1(1) and 2 ACHR, the decisive issue is not
the particular procedure followed by the state in clearing the amnesty law,
but the end result of ensuring that the amnesty law ceases to have any legal
effects at the domestic level. If there is an alternative procedure which does
not include the official repeal of the amnesty law, but which may guarantee
this end result more fully and adequately, the Court has shown itself willing
to accept such an alternative route. Specifically, in a second case concern-

16 By legislator I do not necessarily mean the parliament, but simply the organ(s) autho-
rized to make laws and regulations. In fact, in several cases heard by the IACtHR, the
amnesty laws under consideration had been enacted by the executive, often directly by
the president, in order to block investigation of the crimes committed under its orders.

17 TACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, paras. 115-122.

18 See for example IACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits,
Reparations and Costs), 26 September 2006, para. 118 and 121 and IACtHR La Cantuta v.
Peru (Merits, Reparations and Costs), 29 November 2006, para.172.

19 Idem, para. 123.

20 Idem, paras. 126-127.
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ing the Peruvian amnesty laws, that of La Cantuta v. Peru, the Court has
accepted the complete and unqualified reception by domestic courts of its
own judgment in Barrios Altos as sufficient to guarantee that the amnesty
laws are devoid of any legal effects, even though the legislator has not
officially moved to repeal them.2! In this context, the Court paid particular
attention to internal legislation stipulating that the decisions of international
courts, whose jurisdiction had been accepted by the state, have direct effects
within the Peruvian legal order.22 Furthermore, the Court noted that an
expert-witness had expressed concern that an official repeal of the amnesty
laws could have unintended negative effects,?? making the judicial route
to the annulment of the amnesty laws preferable to the legislative route.
However, in order for the violation of Articles 1(1) and 2 to cease without
an official repeal or annulment of the amnesty provisions by the legislator,
it should be clear that the alternative route is sufficiently stable to ensure
that the law in question will no longer serve as an obstacle to investigation
and prosecution. The IACtHR has held explicitly that the incidental non-
application of the amnesty provisions by domestic courts is not sufficient to
end the violation of the ACHR.24

A second important question left open by Barrios Altos, is whether the
prohibition of amnesty laws is so general as to apply to all amnesties, or
whether there are certain limitations to its scope. Here it should be noted that
the wording of the Barrios Altos judgment indicates one possible limitation,
when it states that no amnesty provisions are allowed for serious (/grave/
ross) human rights violations. This wording has been consistent throughout
the Court’s case law on the issue,?> which suggests that states would be
allowed to grant amnesty for criminal acts which do not fall in this category
of grave violations of human rights.

Moreover, the IACtHR'’s repeated use of the phrase “self-amnesties” in
the Barrios Altos judgment has led to some speculation that, perhaps, the
prohibition of amnesties relates only to laws through which an authoritarian
regime attempts to evade responsibility for its own crimes.26 Under

21 TACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November 2006, paras. 176-189.

22 IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November 2006, para. 183.

23 According to a legal expert who had testified before the IACtHR, a repeal of the amnesty
laws by the legislator would imply an official recognition of their effectiveness up until
that point, whereas the repeal itself would have no retroactive effects. In contrast, the
domestic courts, including the Constitutional Court, had declared the nullity of the
amnesty laws ab initio, in conformity with the terms of the IACtHR’s judgment in Barrios
Altos. See IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November 2006,
para. 177.

24  TACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, para. 121.

25 See supra Chapter 2, Section 4.

26 See for example J. Dondé Matute, “El concepto de impunidad: leyes de amnistia y otras
formas estudiadas por la Corte Interamericana de Derechos Humanos’ in: k. Ambos and
G. Elsner (eds.), Sistema Interamericano de Derechos Humanos y derecho penal internacional
(Konrad Adenauer Stiftung, 2010), pp. 277-285.
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this logic, the process through which an amnesty law is adopted may be
relevant in assessing its legality. It was thought that, while the Court had
declared self-amnesties to be manifestly illegal under the ACHR, perhaps
it would be more flexible with regard to amnesties which have a greater
political or democratic legitimacy.

In the decade following the Barrios Altos judgment the IACtHR has dis-
pelled any such notion. It first attempted to resolve the uncertainty created
by its prior use of the phrase “self-amnesty” in its second judgment relating
to the question of amnesty laws, that of Almonacid Arellano v. Chile. Even
though the Chilean amnesty law is famously an example of a self-amnesty,
adopted by the Pinochet regime to excuse its own crimes, the Court made it
clear that this was irrelevant to the question of its legality under the ACHR.
In the words of the Court:

“[E]ven though the Court notes that Decree Law No. 2.191 basically grants a self-
amnesty, since it was issued by the military regime to avoid judicial prosecution
of its own crimes, it points out that a State violates the American Convention
when issuing provisions which do not conform to the obligations contemplated
in said Convention. The fact that such provisions have been adopted pursu-
ant to the domestic legislation or against it, “is irrelevant for this purpose.” To
conclude, the Court, rather than the process of adoption and the authority issu-
ing Decree Law No. 2.191, addresses the ratio legis: granting an amnesty for the
serious criminal acts contrary to international law that were committed by the
military regime.”27

Thus, it is not the origin, but the content of the amnesty law in question
which determines its illegality in the eyes of the IACtHR. Any legal provi-
sion which grants amnesty for serious violations of human rights is illegal
under the ACHR, irrespective of the process through which it was adopted.
This has been the consistent case law of the IACtHR ever since the judg-
ment in the case of Almonacid Arellano.

In the case of Gomes Lund et al. (“guerrilha do Araguaia”) v. Brazil, for
example, the state argued that the “bilateralness” and “reciprocity” of the
Brazilian amnesty laws distinguished them from those previously consid-
ered by the IACtHR, given that they applied to crimes committed by both
sides of the “political-ideological spectrum”. According to the state, the Bra-
zilian amnesty laws, as opposed to the Peruvian and Chilean amnesty laws,
should be appreciated as part of a “broad and gradual process of political
change and re-democratization of the country”.28 The IACtHR, however,

27  TACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, para. 120.

28  IACtHR Gomes Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary Objections, Merits,
Reparations and Costs), 24 November 2010, para. 133. See also F. Fernandes Carvalho Vego-
s0, ‘Whose exceptionalism? Debating the Inter-American view on amnesty and the Bra-
zilian case’, in: K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human
rights agenda (Cambridge University Press, 2016).
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did not agree. Relying on its reasoning from the Almonacid Arellano case it
rejected the state’s argument, clarifying that:

“The non-compatibility of the amnesty laws with the American Convention in
cases of serious violations of human rights does not stem from a formal ques-
tion, such as its origin, but rather from the material aspect as they breach the
rights enshrined in Articles 8 and 25, in relation to Articles 1(1) and 2 of the
Convention.”??

Similarly, in the case of Gelman v. Uruguay the IACtHR reaffirmed this
reasoning in the face of the argument, brought forward by the state, that its
amnesty law had been approved by the Uruguayan electorate through a ref-
erendum. Taking its reasoning from Almonacid Arellano and Gomes Lund to
its logical extreme, the IACtHR held that even a direct democratic mandate
could not relieve an amnesty law covering serious human rights violations
of its inherent illegality under the ACHR. According to the Court:

“The fact that the Expiry Law of the State has been approved in a democratic
regime and yet ratified or supported by the public, on two occasions, namely,
through the exercise of direct democracy, does not automatically or by itself
grant legitimacy under International Law. [...]

The bare existence of a democratic regime does not guarantee, per se, the
permanent respect of International Law, including International Law of Human
Rights [...]. The democratic legitimacy of specific facts in a society is limited by
the norms of protection of human rights recognized in international treaties,
such as the American Convention, in such a form that the existence of [a] true
democratic regime is determined by both its formal and substantial character-
istics, and therefore, particularly in cases of serious violations of nonrevocable
norms of International Law, the protection of human rights constitutes a impass-
able limit to the rule of the majority [...].”30

Finally, through its most recent judgment concerning the prohibition of
amnesty provisions the IACtHR has clarified its position in the international
debate concerning the legality of such provisions in one very particular
context, namely that of the search for a negotiated end to an internal armed
conflict. This judgment, in the case of the Massacres of El Mozote and Nearby
Places v. El Salvador, seems at first sight to indicate the Court’s willingness
to relax its prohibition on amnesty provisions somewhat for that particular
context. In El Mozote, the Court discussed the Law of General Amnesty
for the Consolidation of Peace, adopted by El Salvador following a peace
process in which both parties to the Salvadoran civil war negotiated peace
under the good offices of the Secretary General of the United Nations.

29  TACtHR Gomes Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary Objections, Merits,
Reparations and Costs), 24 November 2010, para. 175.
30  TACtHR Gelman v. Uruguay (Merits and Reparations), 24 February 2011, paras. 238-239.
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The Court started its discussion of this law by reaffirming its previous case
law, particularly it judgments in the cases of Gomes Lund et al. v. Brazil and
Gelman v. Uruguay,?! and its position on the inadmissibility of amnesty
provisions seeking to impede the investigation, prosecution and punish-
ment of serious violations of human rights. However, it then proceeded to
distinguish the present case from those previous cases, stating:

“However, contrary to the cases examined previously by this Court, the instant
case deals with a general amnesty law that relates to acts committed in the
context of an internal armed conflict. Therefore, the Court finds it pertinent,
when analyzing the compatibility of the Law of General Amnesty for the Consol-
idation of Peace with the international obligations arising from the American
Convention and its application to the case of the Massacres of El Mozote and
Nearby Places, to do so also in light of the provisions of Protocol II Additional
to the 1949 Geneva Conventions, as well as of the specific terms in which it was
agreed to end hostilities, which put an end to the conflict in El Salvador]...].”32

In other words, given the context of the adoption of the amnesty law in
question, the Court needs to take into account not only the ACHR, but also
provisions of international humanitarian law in the determination of its
legality under international law. In doing so, it recognizes that international
humanitarian law obliges States to “grant the broadest possible amnesty to
persons who have participated in the armed conflict”.33 Having said that,
however, the Court notes that:

“this norm is not absolute, because, under international humanitarian law,
States also have an obligation to investigate and prosecute war crimes. Conse-
quently, “persons suspected or accused of having committed war crimes, or who
have been convicted of this” cannot be covered by an amnesty. Consequently,
it may be understood that article 6(5) of Additional Protocol II refers to exten-
sive amnesties in relation to those who have taken part in the non-international
armed conflict or who are deprived of liberty for reasons related to the armed
conflict, provided that this does not involve facts, such as those of the instant
case, that can be categorized as war crimes, and even crimes against humanity.”34

Thus, while the IACtHR recognizes states’ right, and even obligation, to
adopt amnesty provisions in the context of a negotiated end to an inter-
nal armed conflict, such provisions cannot apply to international crimes.
Furthermore, the Court also noted that, rather than being a necessary

31  IACtHR The Case of the Massacre of EI Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 283.

32 TACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 284.

33 Idem, para. 285.

34 Idem, para. 286.
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component of a negotiated peace, the Law of General Amnesty for the Con-
solidation of Peace was adopted after the negotiations had been concluded
and contradicted the Peace Accords as negotiated under the good offices of
the United Nations.3> Consequently, the IACtHR found that the adoption
of the amnesty law, the general situation of impunity resulting from it and
the application of the law in the case at hand violate Articles 1(1), 2, 8(1) and
25(1) the ACHR.3¢

Various commentators have suggested that the EI Mozote judgment
represents an important change in the IACtHR's position on the legality
of amnesty provisions in the context of transitions from war to peace.3”
However, this change essentially comes down to one thing: whereas, the
IACtHR’s case law generally prohibits amnesty provisions for any grave
violation of human rights, in the context of a negotiated peace it ‘only’ pro-
hibits amnesty provisions for international crimes. However, as discussed
previously in Chapter 2 of this study, these two categories show substantial
overlap, making that modification of the IACtHR’s jurisprudence mostly
irrelevant in practice.

In fact, the true “innovations” of EI Mozote are not found in the judgment
itself, but in a separate opinion to that judgment drafted by judge Diego
Garcia Sayan and signed by a majority of the bench. The remarks made in
that separate opinion do not, strictly speaking, concern amnesty provisions
at all. Rather, they concern the possibility of granting ‘alternative punish-
ment’ for serious human rights violations if this is necessary in order to
negotiate an end to an internal armed conflict. As such, these remarks relate
to the state’s obligation to punish those found responsible for human rights
violations appropriately and will, therefore, be discussed below in section
4.3 of this chapter.

In conclusion, The IACtHR has determined that the obligation to
investigate, prosecute and punish human rights violations and to remove
all legal obstacles to such investigation and prosecution entail a prohibi-
tion of amnesty provisions. The legislative organs of the state must refrain
from adopting such provisions and eliminate from the internal legislation
any amnesty provisions which may already be in force. In case the leg-
islative organs fail to do so, the judicial organs must step in and prevent
such provisions from having any legal effect by refraining from applying
them to individual cases. This prohibition relates to all provisions granting
amnesty for grave violations of human rights, independent of the process

35  Idem, paras. 287-292.

36 Idem, paras. 295-296.

37 See for example ].I. Acosta-Lépez, ‘The Inter-American human rights system and the
Colombian peace: redefining the fight against impunity’, (2016) 110 AJIL Unbound 178-
182, p. 180 and H. Alviar Garcia and K. Engle, ‘The distributive politics of impunity and
anti-impunity: lessons from four decades of Colombian peace negotiations’, in: K. Engle,
Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge
University Press, 2016), pp. 236-237.
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through which these provisions were adopted. Where amnesty provisions
are adopted as part of a negotiated transition from war to peace, such pro-
visions cannot prevent the investigation, prosecution and punishment of
international crimes.

2.3 The non-applicability of provisions on prescription

While the Barrios Altos judgment has become famous for declaring the inad-
missibility of amnesty provisions under the ACHR, its considerations are
not limited to those provisions. Rather, the Barrios Altos judgment declares
inadmissible “all amnesty provisions, provisions on prescription and the
establishment of measures designed to eliminate responsibility” for serious
human rights violations.38 In later case law, the IACtHR has discussed the
inadmissibility of provisions on prescription in some detail.

Unlike amnesty provisions, provisions on prescription are a normal part
of criminal law and procedure in most states.3? It should be noted that the
IACtHR does not consider the existence of provisions on prescription as
such to be a violation of the ACHR. Whereas a state can violate the ACHR by
simply having an amnesty law in force within its domestic legal system, the
same is not true for provisions on prescription. Rather, it is the application
of those provisions as an obstacle to the investigation of a particular cat-
egory of cases, namely cases involving grave or serious violations of human
rights, which leads to a violation of the state’s obligation to investigate and
prosecute under the ACHR.

This was recognized by the IACtHR in its judgment in the case of Albin
Cornejo et al. v. Ecuador, which concerned the death of Laura Susana Alban
Cornejo as a result of medical malpractice in a private hospital in Quito,
Ecuador. After her death, the authorities had initially declined to open a
criminal investigation into the case and when it did, the proceedings moved
slowly. As a result, the case against one of the doctors involved in the case
had been dismissed because the statute of limitations had run out. In the
proceedings before the IACtHR, the Court thus had to consider the legality
of that dismissal of the criminal case on the basis of its prescription under
domestic law. In this context, the Court found:

38 IACtHR Barrios Altos v. Peru (Merits), 14 March 2001, para. 41.

39  Pablo Parenti notes that, whereas the Barrios Altos judgment left some space for the argu-
ment that the prohibition only applied to statutes of limitations adopted specifically to
prevent the investigation and prosecution of grave violations of human rights, this argu-
ment has been dispelled in later case law. According to Parenti, the Court’s judgment in
the case of Trujillo Oroza v. Bolivia established that the prohibition extends to the applica-
tion of ‘normal’ statutes of limitations, of general application. See P.F. Parenti, ‘La inapli-
cabilidad de normas de prescripcién en la jurisprudencia de la Corte Interamericana de
Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Interamericana de protec-
cién de los derechos humanos y derecho penal internacional (Konrad Adenauer Stiftung, 2010),
p. 215.
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“In criminal cases, the statute of limitations causes the lapse of time to terminate
the right to bring action for punishment and, as a general rule, it sets a restric-
tion on the punishing authority of the State to prosecute and punish defendants
for unlawful conduct. This is a guarantee that needs to be duly observed by the
judge for the benefit of any defendant charged with an offense. This notwith-
standing, the statute of limitations is inadmissible in connection with and inap-
plicable to a criminal action where gross human rights violations in the terms
of International Law are involved. So has been held in the Court’s constant and
consistent decisions. In the instant case, the application of the statute of limita-
tions cannot be excluded as the requirements therefor set in international instru-
ments are not met.”40

In short, this quote shows the IACtHR'’s recognition that, under normal cir-
cumstances, provisions on prescription form a guarantee of the rights of the
defendant which should be “duly observed” by the judge hearing a crimi-
nal case. The Court further recognizes that, in such cases, the lack of due
diligence on the part of the judicial authorities is not the responsibility of
the accused and, therefore, cannot be “imposed over” them.4! However, in
the particular situation of criminal proceedings concerning serious human
rights violations, an exception to this general rule should be accepted. As
the Court later clarified, in its judgment in the case of Ibsen Cdrdenas and
Ibsen Peiia v. Bolivia, the inapplicability of provisions on prescription is
necessary in cases of serious human rights violations “so as to maintain the
State’s punitive power in effect for actions which, because of their serious-
ness, must be stopped and also to avoid their repetition.”42 In other words,
in cases of serious human rights violations the need to suppress such viola-
tions through their effective investigation and prosecution is so urgent that
it must take priority over the rights of the defendant protected by provi-
sions on prescription and over society’s interest in certainty and finality in
relation to criminal cases.

Finally, the IACtHR has noted that, in cases in which the serious viola-
tions of human rights in question can also be classified as crimes against
humanity, there is a further basis for the inapplicability of statutes of limita-
tions in general international law. In its judgment in the case of Almonacid
Arellano et al. v. Chile, the Court held that:

“as a crime against humanity, the offense committed against Mr. Almonacid-
Arellano is neither susceptible of amnesty nor extinguishable. As explained in
paragraphs 105 and 106 of this Judgment, crimes against humanity are intoler-
able in the eyes of the international community and offend humanity as a whole.

40  TACtHR Albdn Cornejo et al v. Ecuador (Merits, Reparations and Costs), 22 November 2007,
para. 111.

41  Idem, para. 112.

42 IACtHR Ibsen Cdrdenas and Ibsen Pefia v. Bolivia (Merits, Reparations and Costs), 1 Sep-
tember 2010, para. 207. See also IACtHR Sudrez Peralta v. Ecuador (Preliminary Objections,
Merits, Reparations and Costs), 21 May 2013, para. 175.
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The damage caused by these crimes still prevails in the national society and the
international community, both of which demand that those responsible be inves-
tigated and punished. In this sense, the Convention on the Non-Applicability
of Statutory Limitations to War Crimes and Crimes Against Humanity clearly
states that “no statutory limitation shall apply to [said internationally wrongful
acts], irrespective of the date of their commission.”

[...] Even though the Chilean State has not ratified said Convention, the Court
believes that the non-applicability of statutes of limitations to crimes against
humanity is a norm of General International Law (ius cogens), which is not
created by said Convention, but it is acknowledged by it. Hence, the Chilean
State must comply with this imperative rule.”43

Thus, the IACtHR based its interpretation that the state’s duty to prosecute
entails the non-applicability of provisions on prescription for cases of grave
violations of human rights partly on the Convention on the Non-Applica-
bility of Statutory Limitations to War Crimes and Crimes against Humanity,
which it understands to contain norms of general international law.#4

In conclusion, the IACtHR declared that, under the provisions of the
ACHR and the rules developed in its own case law concerning the obliga-
tion to investigate and prosecute (grave) violations of human rights, and in
light of other norms of general international law, provisions on prescription
are not applicable in cases concerning serious violations of human rights.
Whereas the mere existence of provisions on prescription does not put the
state in violation of the ACHR, their application as a legal obstacle to the
investigation and prosecution of serious human rights violations does.

2.4 Limitations to the principle of ne bis in idem and the concept of
‘fraudulent res judicata’

Like prescription, the principle of ne bis in idem, which holds that an indi-
vidual cannot be tried twice for the same offense, is a normal part of most
criminal law systems. In fact, it is recognized as one of the most important
fair trial rights protecting the accused in criminal proceedings. As such, it
is protected by Article 8(4) ACHR.4> However, notwithstanding its central
importance, the JACtHR has determined that the principle of ne bis in
idem is not “an absolute right” of the defendant.46 It can, under certain

43 TACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, paras. 152-153.

44 See PF. Parenti, ‘La inaplicabilidad de normas de prescripcién en la jurisprudencia de la
Corte Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema
Interamericana de proteccion de los derechos humanos y derecho penal internacional (Konrad
Adenauer Stiftung, 2010), p. 222.

45  The IACtHR itself ha also emphasized the importance of the principle of ne bis in idem
in its case law. See for example IACtHR Loayza Tamayo v. Peru (merits), 17 September 1997,
paras. 66-77.

46  See for example IACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits,
Reparations and Costs), 26 September 2006, para. 154.
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circumstances, be limited in order to avoid its functioning as an obstacle to
the investigation and prosecution of grave human rights violations. In its
judgment in the case of Almonacid Arellano v. Chile, the Court indicates two
situations in which this can occur: 1.) in cases in which the previous acquit-
tal can be qualified as ‘fraudulent’ res judicata; and 2.) when new evidence
is found which makes it possible to determine who is responsible for grave
human rights violations.4”

In relation to the second of these two situations, the Almonacid Arellano
judgment clarified that:

“the Court believes that if there appear new facts or evidence that make it possi-
ble to ascertain the identity of those responsible for human rights violations or
for crimes against humanity, investigations can be reopened, even if the case
ended in an acquittal with the authority of a final judgment, since the dictates of
justice, the rights of the victims, and the spirit and the wording of the American
Convention supersedes the protection of the ne bis in idem principle.”48

Here, the gravity of the human rights violations in question and the weight
of the victim’s interest in seeing justice done, form the basis on which the
limitation of Article 8(4) ACHR and the ne bis in idem principle rest. The
TACtHR thus weighed the interest of justice and, especially, the rights of
victims against those of the accused and decides in favor of the former. This
reasoning has led to severe criticism from certain criminal law scholars,
who worry that it could have serious detrimental effects for the protection
of the rights of the accused in Latin America.® It should, however, be noted
that the discovery of new evidence was not, in fact, the ground on which
the Court ordered the state to reopen the domestic investigations in the

47  Idem. A precedent for both these limitations of the ne bis in idem principle can be found
in Article 4(2) of Protocol 7 to the ECHR which provides that it “shall not prevent the
reopening of the case in accordance with the law and penal procedure of the State con-
cerned, if there is evidence of new or newly discovered facts, or if there has been a funda-
mental defect in the previous proceedings, which could affect the outcome of the case.”
See also R. Roth, ‘Principle 26: Restrictions on extradition / non bis in idem, in: F. Halde-
mann and T. Unger (eds.), The United Nations Principles to Combat Impunity: a Commentary
(Oxford University Press, 2018), p. 287-288.

48 IACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, para. 154.

49 See for example M. Zili, F. Girao Monteconrado and M.T. Rocha de Assis Moura, ‘Ne bis in
idem e coisa julgada fraudulenta — a posigao da Corte Interamericana de Direitos Huma-
nos’, in: K. Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de proteccién
de los derechos humanos y derecho penal internacional — Tomo II (Konrad Adenauer Stiftung,
2011), pp. 406-409 and D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los
organos del Sistema Interamericano de Derechos Humanos ;garantias para el imputado,
para la victima o para el aparato represiva del estado?, in: K. Ambos, E. Malarino and
G. Elsner (eds.), Sistema Interamericano de proteccion de los derechos humanos y derecho penal
internacional — tomo Il (Konrad Adenauer Stiftung, 2011), p. 499.
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Almonacid Arellano case.5V Since then, the IACtHR has rarely revisited the
discovery of new evidence as a ground for setting aside the principle of ne
bis in idem in cases of grave human rights violations. And even when it does,
the Court has never actually relied solely on the discovery of new evidence
to set aside the ne bis in idem principle in cases of grave human rights viola-
tions.51 This obiter dictum therefore remains an outlier in the IACtHR’s case
law.

The question of fraudulent res judicata, on the other hand, has been a
far more frequent topic in the IACtHR's jurisprudence. The first mention of
this concept is found in the Court’s judgment in the case of Carpio Nicolle et
al. v. Guatemala, which concerned the extrajudicial execution of a prominent
opposition politician towards the end of Guatemala’s 36-year civil war. The
domestic proceedings into the case were characterized by undue interfer-
ences by state agencies and clandestine networks and had resulted in the
acquittal of various accused. In the proceedings before the IACtHR, the
Commission and the victims had requested the Court to order the state to
reopen the investigations into these accused, thereby overriding the previ-
ous acquittals. In this context, the IACtHR held that:

“[t]he development of international legislation and case law has led to the exam-
ination of the so-called “fraudulent res judicata” resulting from a trial in which
the rules of due process have not been respected, or when judges have not acted
with independence and impartiality.

[...] It has been fully demonstrated [...] that the trial before the domestic
courts in this case was contaminated by such defects. Therefore, the State cannot
invoke the judgment delivered in proceedings that did not comply with the stan-
dards of the American Convention, in order to exempt it from its obligation to
investigate and punish.”>2 [footnotes omitted]

Footnote 137 in the original text, omitted in the quote above, clarified that
the “international legislation and case law” mentioned here refers specifi-
cally the Rome Statute (Article 20) and the statutes of the ICTY (Article 10)
and the ICTR (Article 9), all of which provide for similar limitations to the
principle of ne bis in idem. As noted by Javier Dondé Matute, the concept of
fraudulent res judicata is thus an instance of judicial cross-fertilization, origi-
nating in the field of international criminal law and then ‘imported’ by the

50  Rather, the IACtHR ordered the State to set aside those domestic judgments because
it considered that the military courts who rendered them had not been impartial and
because the military courts applied the domestic amnesty law, thereby shielding the
accused from prosecution. See IACtHR Almonacid Arellano et al. v. Chile (Preliminary Objec-
tions, Merits, Reparations and Costs), 26 September 2006, para. 155.

51  See for example IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs),
11 May 2007, para. 197.

52 TACtHR Carpio Nicolle et al. v. Guatemala (Merits, Reparations and Costs), 22 November
2004, paras. 131-132.
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IACtHR into (inter-American) human rights law.5 This is underlined by the
language used by the IACtHR in later cases reaffirming the findings from
Carpio Nicole, which closely resembles the language used in Article 20(3)
of the Rome Statute. For example, in its judgment in the case of Almonacid
Arellano et al. v. Chile the Court held that:

“With regard to the ne bis in idem principle, although it is acknowledged as a
human right in Article 8(4) of the American Convention, it is not an absolute
right, and therefore, is not applicable where: i) the intervention of the court that
heard the case and decided to dismiss it or to acquit a person responsible for
violating human rights or international law, was intended to shield the accused
party from criminal responsibility; ii) the proceedings were not conducted indepen-
dently or impartially in accordance with due procedural guarantees, or iii) there
was no real intent to bring those responsible to justice. A judgment rendered in the
foregoing circumstances produces an “apparent” or “fraudulent” res judicata
case.”>* [emphasis added]

As this quote and the reference to Article 20(3) of the Rome Statute make
clear, the rationale for relying on ‘“fraudulent res judicata” in order to set aside
a final judgments delivered by a domestic court is not, in fact, based on the
seriousness of the underlying human rights violations or the weight of the
rights of the victims. Rather, it finds its basis in the defects of the domestic
proceedings of which that judgment is a result. This point was emphasized
by Judge Garcia-Ramirez in his separate opinions to two early judgments
touching on the concept of ‘fraudulent res judicata’. In his separate opinion
in the case of Gutiérrez Soler v. Colombia, Garcia Ramirez explained that this
concept:

“stresses the “sham” that is rooted in some judgments, as a result of the machi-
nations —whether their outcome be an acquittal or a conviction— of the authori-
ties who investigate the facts, bring charges, and render judgment. The process
has been “like” a process, and the judgment serves a specific design rather than
the interests of justice. [...]”%

53  ].Dondé Matute, ‘El concepto de impunidad: leyes de amnistia y otras formas estudiadas
por la Corte Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.),
Sistema Interamericana de proteccion de los derechos humanos y derecho penal internacional
(Konrad Adenauer Stiftung, 2010), p. 289. But see R. Roth, ‘Principle 26: Restrictions on
extradition / non bis in idem, in: F. Haldemann and T. Unger (eds.), The United Nations
Principles to Combat Impunity: a Commentary (Oxford University Press, 2018), p. 287-288,
noting the similarities between the IACtHR’s considerations in Almonacid Arellano and
the text of article 4(2) of Protocol 7 to the ECHR.

54  TACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits, Reparations and
Costs), 26 September 2006, para. 154. See also IACtHR La Cantuta v. Peru (Merits, Reparati-
ons and Costs), 29 November 2006, para. 153.

55 IACtHR Gutiérrez Soler v. Colombia, 12 September 2005, separate opinion of Judge Garcia
Ramirez, para. 17.
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According to Judge Garcia Ramirez, judgments can and should be set aside
when the proceedings underlying them show defects of such gravity that
it can be assumed that all or some of the authorities involved in them had
interests other than justice at heart. He goes on to explain that this does not,
in fact, undermine the ne bis in idem principle, as this principle is “only justi-
fied by the authority which it derives from a regular procedure and from
the legitimacy of the acts performed by the judge”.>6 Thus, where domestic
proceedings do not respect certain minimum standards of due process, their
results cannot be regarded as constituting final judgments. Garcia Ramirez
further explained his position on this matter in his separate opinion in the
case of La Cantuta v. Peru, where he said:

“Does [the concept of ‘fraudulent res judicata’, HB] entail the decline of res judi-
cata [...] and the elimination of the ne bis in idem principle, creating a general risk
to legal certainty? The answer to this question, which prima facie seems to be in
the affirmative, is not necessarily so. And it is not so because the ideas expressed
above do not question the validity of res judicata or the prohibition against double
jeopardy, provided that both find support in the applicable legal provisions and
do not involve fraud or abuse but entail a guarantee for a legitimate interest and
the protection of a well-established right. Therefore, there is no attack on the
“sanctity” of res judicata or the finality of the first trial [...], but against the lack
of a legitimate ruling —i.e. one legitimized through due process— carrying the
effects of a final judgment and suitable to serve as basis for ne bis in idem.”

In this view, relying on the notion of ‘fraudulent res judicata’ in order to
set aside final judgments delivered by domestic courts does not affect the
principle of ne bis in idem as enshrined in Article 8(4) ACHR. However, in
order to declare that a domestic judgment represents fraudulent res judicata,
the defects in the judgment or the proceedings underlying it will have to
be so severe as to demonstrate the lack of a true intent on the part of the
domestic authorities to bring the accused to justice. This means that the
fraudulent nature of the domestic judgment will have to be established on a
case-by-case basis, by looking at the procedural history of each case and the
specific behavior of the authorities involved in that particular case.

This point is illustrated by a pair of recent cases. The first, the case
of Valencia Hinojosa et al. v. Ecuador concerned domestic investigations
conducted within a special jurisdiction existing in Ecuador at the relevant

56 Idem, para. 20.
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time, to deal with all criminal cases involving police officers.>” The Court
concluded that, due to problems in the normative framework regulating
this special jurisdiction, the system as such did not provide sufficient
guarantees of impartiality and independence, which constituted a viola-
tion of Articles 8(1) and 25(1) ACHR.58 However, apart from these systemic
problems, the Court did not find any evidence of partiality or attempts to
obstruct justice in the investigations into the particular case at hand. Under
these circumstances, the Court showed itself unwilling to order the state to
reopen domestic investigations which had been concluded in 1997 with the
definitive dismissal of the proceedings. In this context, the Court remarked
that:

“In the present case, the Judge of the Second District of the National Police
ordered the definitive dismissal of the criminal proceedings in favor of the
accused [...] According to domestic legislation, the dismissal terminates the
proceedings and those who benefit from it cannot be prosecuted again for the
same facts, in conformity with the traditional principle of ne bis in idem [...]

It is obviously unacceptable to fall in the contradiction of invoking human
rights in order to violate them with regard to those who, decades before, [bene-
fitted from] a dismissal by a final decision.”> [translation by the author, empha-
sis added]

The Court ultimately managed to avoid the question whether the dismissal
itself had been fraudulent, reasoning that, even if it did reopen the case, it
would immediately be closed again due to the fact that the case had pre-
scribed.®0 However, the wording in the quote above suggests that the Court
did not consider the dismissal to have been fraudulent.

This impression has been confirmed in the IACtHR’s subsequent judg-
ment in the case of Acosta et al. v. Nicaragua. In the domestic investigations
analyzed by the Court in this case, a judge had ordered the definitive dis-
missal of the investigations against a number of individuals, suspected of
being the intellectual authors of the murder under investigation. He did so

57  For a description of this special jurisdiction, called the Jurisdiccién Penal Policial, see
IACtHR Valencia Hinojosa et al. v. Ecuador (Preliminary Objections, Merits, Reparations and
Costs), 29 November 2016, paras. 60-65. The investigations in question concerned the
death of Luis Jorge Valencia Hinojosa, himself a police officers, and the involvement
therein of a nuber of police officers. Mr. Valencia Hinojosa had shot and wounded two
police officers inside a police station, after which he fled the station and attempted to
hide from the police. However, police officers found him dead in his hiding place in the
janitor’s rooms of a sports complex. The question investigated by the domestic author-
ities, is whether mr. Valenia Hinojosa had shot himself after becoming trapped in his
hididng place by the police officers under investigation, as they claimed, or whether the
police officers had broken into the hding place and executed him, as claimed by his fam-
ily members.

58  Idem, paras. 82-122.

59 Idem, paras. 154-155.

60 Idem, paras. 155-156.



Chapter 3 Anatomizing the obligation to investigate, prosecute and punish human rights violations 109

mere weeks after the murder had been committed, before the involvement
of these individuals had been properly investigated and against the express
wishes of the prosecutors investigating the case.®! Here, the Court did find
that the definitive dismissal of the investigations against these individuals
had been fraudulent. In drawing this conclusion, the Court explicitly com-
pared this case with the Valencia Hinojosa case, saying:

“The Court has established that the dismissal ordered [in the domestic proceed-
ings, HB] was unlawful, as it aimed to achieve impunity with regard to certain
persons. In contrast to what has been decided by the Court in the case of Valencia
Hinojosa v. Ecuador, this case does not concern a procedural or formal defect, and
even less a mere procedural negligence, which, as grave as it may be, does not
authorize the setting aside of the protective principle of res judicata. In this case,
the Court finds an unlawful act, deliberately directed to provoke the appear-
ance of the extinction of the criminal proceedings, meaning that, in conclusion,
it concerns the mere appearance of res judicata.”62 [translation by the author,
emphasis added]

Thus, the difference between these two cases lies in the nature of the proce-
dural defects found by the Court. The defects in the case of Valencia Hinojosa
et al. v. Ecuador were general in nature, as a result of which the system
within which the domestic proceedings were conducted did not live up to
the standards established by the ACHR.%3 However, these defects did not
show a lack of intent by the specific authorities involved in the proceedings
to provide justice in the particular case at hand. In the case of Acosta et al.
v. Nicaragua, on the other hand, the procedural defects were indicative of a
particular will on the part of the judge to shield the accused from criminal
responsibility. This is what makes it fraudulent in the eyes of the IACtHR.
In short, the JACtHR has determined that the principle of ne bis in idem,
enshrined in Article 8(4) ACHR, is not absolute when it comes to the inves-
tigation of human rights violations by domestic judicial authorities. Firstly,
the Court’s case law suggests (but does not elaborate) that this principle can
be set aside when new evidence surfaces which reveals the identity of those
responsible for the commission of grave human rights violations and crimes
against humanity, even if the investigations had already been concluded
through their definitive dismissal or even an acquittal. Secondly, a previ-
ous acquittal or definitive dismissal cannot be an obstacle to the investi-
gation and prosecution of human rights violations if such a decision can
be understood as a case of ‘fraudulent res judicata’. This is the case where

61  IACtHR Acosta et al. v. Nicaragua (Preliminary Objections, Merits, Reparations and Costs), 25
March 2017, paras. 159-160.

62  Idem, para. 216.

63  IACtHR Valencia Hinojosa et al. v. Ecuador (Preliminary Objections, Merits, Reparations and
Costs), 29 November 2016, paras. 77-120
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the previous judgment is the result of proceedings which were seriously
flawed, and where the flaws in that particular case reveal the lack of a true
will to investigate and prosecute the accused.

2.5 Codification of enforced disappearance as an autonomous crime

The Court has determined that, in order to promote the effective investiga-
tion and prosecution of serious human rights violations, states are obliged
to 1.) criminalize certain types of conduct as autonomous offenses, separate
from other types of criminal conduct; and 2.) ensure that the definition
of such conduct under domestic law is line with their definition under
international law, particularly with the Court’s own case law and the Inter-
American conventions relevant to the conduct in question. This obligation
has been developed by the Court with a particular emphasis on the crime of
enforced disappearance.t*

In its earliest judgments on the issue, the IACtHR did not yet consider it
an obligation on states to criminalize this behavior separately. Rather, it was
content to allow states to prosecute enforced disappearance under other
legal definitions. The issue was discussed by the Court in the reparations
judgment in the case of Caballero Delgado and Santana v. Colombia in 1997.
In this context, the Commission requested the Court to order the state to
codify the crime of enforced disappearance as part of the non-pecuniary
reparations for the disappearance of the two material victims at the hands
of the Colombian military. The Court, however, refused to do so, saying;:

“The Court considers the codification of the crime of forced disappearance of
persons into law in the terms of the 1994 Inter-American Convention to be desir-
able, but is of the opinion that its non-codification does not prevent the Colom-
bian authorities from pursuing its efforts to investigate and punish the crimes
committed to the detriment of the persons referred to in the instant case.”®>

Thus, in the late 1990s the Court still considered the codification of enforced
disappearance as a separate crime to be a welcome and valuable step in its
effective investigation and prosecution,% but not a necessary one, much less
an obligation. Since then, however, Court has abandoned this position and

64  See generally J.L. Modolell Gonzélez, ‘El crimen de desaparicién forzada de personas
segun la jurisprudencia de la Corte Interamericana de Derechos Humanos’, in: K. Ambos
and G. Elsner (eds.), Sistema Interamericana de proteccion de los derechos humanos y derecho
penal internacional (Konrad Adenauer Stiftung, 2010), pp. 193-209.

65  TACtHR Caballero Delgado and Santana v. Colombia (Reparations and Costs), 29 January 1997,
para. 56.

66 See also IACtHR Castillo Paéz v. Peru (Reparations and Costs), 27 November 1998, para. 108,
saying: “Furthermore, the Court is of the opinion that, in principle, the Peruvian legisla-
tion typifying the crime of forced disappearance to be laudable”.
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by now the obligation to codify enforced disappearance as a separate crime
has become part of its jurisprudence constante. It first found to this effect in
its judgment on reparations in the case of Trujillo Oroza v. Bolivia,®7 after the
Commission had again requested the Court to order the state to reform its
criminal code to this effect. This time the Court agreed with the Commis-
sion, saying:

“The Court notes that Bolivia ratified the Inter-American Convention on the
Forced Disappearance of Persons [...]

Since it has not defined the forced disappearance of persons as an offense in
its domestic legislation, Bolivia has not only failed to comply with the above-
mentioned instrument, but also with Article 2 of the American Convention. [...]

It is also important to place on record that the failure to define the forced
disappearance of persons as an offense has prevented the criminal prosecution
in Bolivia to investigate and punish the crimes committed against José Carlos
Trujillo Oroza from being carried out effectively, and allowed impunity to
continue in this case.”68

In accordance with this quote, the obligation to codify enforced disappear-
ance as a separate crime under domestic criminal law is based on: 1.) The

67

68

It should be noted that this judgment was delivered in 2002, under the presidency of
Judge Cangado Trindade. In 1997, Cancado Trindade had written a separate opinion to
the reparations judgment in the case of Caballero Delgado and Santana v. Colombia, in which
he had criticized the majority’s position on the codification of the crime of enforced dis-
appearance. Contrary to the majority, Cangado Trindade was of the opinion that the
Court’s finding of non-compliance with Article 1(1) ACHR in the judgment on the mer-
its was “per se sufficient to determine to the State Party that it ought to take measures,
including of legislative character, to guarantee to all persons under its jurisdiction the
full exercise of all the rightsprotected by the American Convention.” He also pointed
out that, without domestic implementation measures, human rights norms loose their
practical relevance, saying: “international and domestic law are in constant interaction;
national measures of implementation, particularly those of legislative character, assume
capital importance for the future of the interational protection of human rights itself.”
IACtHR Caballero Delgado and Santana v. Colombia (Reparations and Costs), 29 January 1997,
dissenting opinion by Judge Cancado Trindade, paras. 19-20.

TACtHR Trujillo Oroza v. Bolivia (Reparations and Costs), 27 February 2002, paras. 95-97.
Moreover, the Court was not satisfied, in terms of reparation, by the fact that a draft law
for the codification of the crime of enforced disappearance was already being discussed
by the Bolivian parliament. Rather, the Court ordered the State to complete the legislative
process within a reasonable time and declared that the reparation — and, by extension,
the Court’s supervision of compliance proceedings — would remain open until such time.
Idem, para. 98.
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Inter-American Convention on the Forced Disappearance of Persons;®?
2.) Article 2 ACHR concerning states” obligation to adjust its legislative
framework to the protection of the rights enshrined in the ACHR; and 3.)
Article 1(1), 8(1) and 25(1) ACHR, since the lack of its codification hinders
the effective investigation and prosecution of enforced disappearance at the
national level.

This position has been reaffirmed in later case law.”0 An interesting
illustration of this later case law is the Court’s judgment in the case of
Heliodoro Portugal v. Panama, in which the it provided specific and detailed

69 The Court’s later case law seems to suggest, however, that the Inter-American Conven-

tion on the Forced Disappearance of Persons is not a necessary basis for this obligation.
That is to say: when a state has ratified this convention, its provisions oblige that state to
codify the crime of enforced disappearance in its domestic criminal law. However, when
a state has not ratified that convention, it is still obligated to do so under the provisions
of the ACHR and the Court’s own case law. See IACtHR Serrano Cruz sisters v. El Salvador
(Merits, Reparations and Costs), 1 March 2005, para. 174, stating “that El Salvador should
classify this crime appropriately and adopt the necessary measures to ratify the Inter-
American Convention on the Forced Disappearance of Persons” and IACtHR Gomes
Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary Objections, Merits, Reparations and
Costs), 24 November 2010, para. 287, stating “In accordance with the foregoing, the Court
urges the State to continue with the legislative processing and to adopt, in a reasonable
period of time, all the measures necessary to ratify the Inter-American Convention on the
Prevention and Punishment of Forced Disappearance of Persons. On the other hand, pur-
suant to the obligation enshrined in Article 2 of the American Convention, Brazil must
adopt the necessary measures to codify the crime of enforced disappearance of persons in
conformity with the Inter-American standards.” Both quotes suggest that the obligation
to codify the crime of enforced disappearance does not depend on the prior ratification of
the Inter-American Convention on the Forced Disappearance of Persons.
On the other hand, the Court held in the case of Heliodoro Portugal v. Panama, that “the
specific obligation to define the offense of forced disappearance of persons arose for the
State on March 28, 1996, when the Inter-American Convention on Forced Disappear-
ances of Persons entered into force in Panama. Accordingly, it is as of this date that the
Court can declare the failure to comply with that specific obligation within a reasonable
time.” IACtHR Heliodoro Portugal v. Panama (Preliminary Objections, Merits, Reparations
and Costs), 12 August 2008, para. 185. In stating that the obligation to codify the crime
of enforced disappearance only arose for the State when it ratified the Convention, the
Court seems to suggest that that obligation is based solely on the convention. It should
be noted, however, that in practice this question is mostly immaterial, since practically all
states under the Court’s jurisdiction have now ratified the Inter-American Conventionon
the Forced Disappearance of Persons, and certainly all states which have known wide-
spread practices of enforced disappearance.

70 See for example IACtHR Gomez Palomino v. Peru (merits, reparations and costs), 22 November
2005, paras. 90-110.
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instructions as to the content of that definition under domestic law.”! While
discussing the obligation to codify the crime of enforced disappearance as
part of the broader obligation to investigate, prosecute and punish human
rights violations effectively, the Court stated that:

“Regarding the forced disappearance of persons, the definition of this aufono-
mous offense and the specific description of the punishable conducts that constitute
the offense are essential for its effective eradication. Considering the particularly
grave nature of forced disappearance of persons, the protection offered by crimi-
nal laws on offenses such as abduction or kidnapping, torture and homicide is
insufficient. Forced disappearance of persons is a different offense, distinguished
by the multiple and continuing violation of various rights protected by the
Convention [...]

[...]

In this regard, international law establishes a minimum standard for the
correct definition of this type of conduct and the essential elements that must
be included, in the understanding that criminal prosecution is a fundamental
means of preventing future human rights violations. To define this offense, the
Panamanian State must take into consideration Article II (supra para. 106) of the
said Convention, which sets out the elements that the definition of this criminal
offense in domestic law must contain.”’2 [Emphasis added]

Thus, the Court required that the definition of this crime under domestic
law conformed to its definition as developed in its own case law and recog-
nized in Article II of the Inter-American Convention on the Forced Disap-
pearance of Persons. Further on the same judgment, the Court proceeded to

71 In the case of the Serrano Cruz sisters v. El Salvador the Court had already indicated that
states must observe certain minimum standards when codifying the crime of enforced
disappearance. However, it did not specify exactly what these standards entail. See IAC-
tHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs), 1 March 2005, para.
174, stating that: “As of 1999, [enforced disappearance, HB] was incorporated into the
Salvadoran Penal Code as the crime of “forced disappearance of persons.” However,
the Court observes that this classification was not adapted to international standards on
forced disappearance of persons as regards the description of the elements of the criminal
classification and the penalty corresponding to the gravity of the crime. The Court con-
siders that El Salvador should classify this crime appropriately and adopt the necessary
measures to ratify the Inter-American Convention on the Forced Disappearance of Per-
sons.

72 IACtHR Heliodoro Portugal v. Panama (Preliminary Objections, Merits, Reparations and Costs),
12 August 2008, paras. 181, 183, 189. The Court noted that, in the case at hand, the fact
that the enforced disappearance of the material victim had been investigated as a murder
case had the following concrete effects of the procedings: 1.) the investigations focused
only on the aspects of the victim’s disappearance which related to the violation of his
right to life, leaving aside all other dimensions of and rights affected by his disappear-
ance; 2.) a stay of the investigations was ordered, due to the statute of limitations on the
crime of murder, whereas neither the Inter-American Convention on the Forced Disap-
pearance of Persons nor the Court’s case law allows for prescription of cases of enforced
disappearance. IACtHR Heliodoro Portugal v. Panama (Preliminary Objections, Merits, Repa-
rations and Costs), 12 August 2008, para. 182.
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analyze in detail how the definition of the crime of enforced disappearance
failed to conform to its definition as developed within the Inter-American
system.”3 From this detailed analysis, it is clear that minimum require-
ments observed by the IACtHR with regard to the definition of the crime of
enforced disappearance under domestic law include:

— Recognition that the deprivation of liberty, which is part of the crime of
enforced disappearance, need not be unlawful in itself. Even lawful
detention can become enforced disappearance if the other elements of
the crime are met.

— Inclusion of the refusal to acknowledge said detention, or provide infor-
mation about it, as a central element of the crime of enforced disappear-
ance. According to the Court, this element is what sets enforced
disappearance apart from other types of criminal conduct, like illegal
detention.

— Recognition of the link between the deprivation of liberty and the
refusal to provide information.

— Recognition of the continuing or permanent nature of the crime of
enforced disappearance.

— Recognition of the non-applicability of statutes of limitations to the
crime of enforced disappearance.

Furthermore, the Court determined that the domestic law criminalizing
enforced disappearance should provide for a punishment proportionate to
the severity of the crime, as will be discussed below in section 4.3.

In short, the case law of the Inter-American Court determines 1.) that
states are under a specific obligation to criminalize enforced disappearance
as an autonomous crime under their domestic criminal law; and 2.) that
the definition of the crime of enforced disappearance under domestic law
should respect certain minimum standards. These minimum standards
relate to the essential elements of the crime of enforced disappearance, as
developed in the case law of the IACtHR itself and codified in Article II of
the Inter-American Convention on the Forced Disappearance of Persons.

2.6 The principle of legality and the prosecution of cases of enforced
disappearance

Finally, the fact that, in much of Latin America, the systematic practice
of enforced disappearance predates the codification of the conduct as an
autonomous crime, entails an obvious tension between the classification
of conduct under that definition — and its prosecution on that basis — and

73 IACtHR Heliodoro Portugal v. Panama (Preliminary Objections, Merits, Reparations and Costs),
12 August 2008, paras. 191-216.
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the principle of legality and the non-retroactivity of criminal law.7¢ The
principle of the non-retroactivity of the criminal law has been codified in
Article 9 ACHR, which holds that 1.) No one shall be convicted of that did
not constitute a crime under the law applicable at the time it was commit-
ted; 2.) a heavier punishment shall not be imposed than the one applicable
under the law in force at the time the crime was committed; and 3.) if a law
enacted after the crime was committed provides for a lighter penalty, that
lighter penalty shall be imposed. At the same time, of course, the JACtHR
considers the obligation of the state to investigate, prosecute and punish
serious human rights violations to be of central importance. When it comes
to the investigation and prosecution of cases of enforced disappearance,
these two important norms seem to point in opposite directions, presenting
the Court — and the states under its jurisdiction — with a complicated puzzle.

In domestic proceedings concerning cases of domestic proceedings in
Latin America, this puzzle has often been solved by classifying the acts
under domestic crime definitions, such as murder and kidnapping, which
did exist prior to the start of the disappearances in question.”> The IACtHR
has recognized that, if the proceedings started before enforced disappear-
ance had been defined under domestic law as an autonomous crime, such
an approach does not violate the state’s obligation under the ACHR to
investigate, prosecute and punish.”®¢ However, once the crime of enforced
disappearance has been defined under domestic law, domestic proceedings
can and should be undertaken on that basis.”” Here, the Court avoids the
possible tension between the principle of legality and the obligation to

74 For discussion of the principle of legality in international (criminal ) law, see M Shahabud-
deen, ‘Does the principle of legality stand in the way of progressive development of law?’
(2004) 2(4) Journal of International Criminal Justice 1007-1017, p. 1008 and D. Jacobs, ‘Inter-
national criminal law’, in: J. d’Aspremont and ]. Kammerhofer, International legal positi-
vism in a post-modern world (Cambridge University Press, 2014), pp. 452-453. For a more
detailed discussion of the principle of legality in the field of criminal law, see K.S. Gallant,
The principle of legality in international and comparative criminal law (Cambridge University
Press 2009).

75 See N. Roht-Arriaza, “The Spanish civil war, amnesties and the trials of Judge Garzén’, (25
July 2012) 16(24) ASIL Insights, available at: <https:/ /www.asil.org/sites/default/files/
insight120725.pdf>, last checked: 11-10-2018. See also J. Dondé Matute, ‘International
criminal law before the Supreme Court of Mexico’, (2010) 10 (4) International Criminal Law
Review 571-581, pp. 576-577.

76 See for example IACtHR Ticona Estrada et al. v. Bolivia (merits, reparations and costs), 27
November 2008, paras. 103-104 and IACtHR Case of the Members of the village of Chichupac
and Neighboring Communities of the Municipality of Rabinal v. Guatemala (Preliminary Obser-
vations, Merits, Reparations and Costs), 30 November 2016, paras. 136 and 248. In order
for investigations undertaken on this basis to satisfy the state’s obligation to investigate,
prosecute and punish, the IACtHR notes that it is essential that the crime definitions
applied in the proceedings adequately reflect the gravity of the offense.

77 See for example IACtHR Case of the Members of the village of Chichupac and Neighboring Com-
munities of the Municipality of Rabinal v. Guatemala (Preliminary Observations, Merits, Repara-
tions and Costs), 30 November 2016, para. 136.
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investigate and prosecute the crime of enforced disappearance by empha-
sizing the continuing nature of that crime.

As described above in section 3.1 of Chapter 2, the Court has consis-
tently held that the crime of enforced disappearance is a continuing crime,
which starts the moment the material victim is first deprived of his or her
liberty and continues to be committed until the moment the victim, or
his or her mortal remains, are found and identified and the truth of what
happened to them is uncovered. The continuing nature of the crime of
enforced disappearance has particular consequences for the operation of
the principle of legality in relation to that crime, which were first discussed
by the IACtHR in the case of Tiu Tojin v. Guatemala. The case concerned
the disappearance of an indigenous woman and her one-month-old baby
in August 1990. The crime of enforced disappearance, however, had only
been criminalized under Guatemalan law in 1996. In this context, the Court
considered that:

“Because this is a continuing crime — that is to say: its commission is prolonged
in time — if the author maintains his criminal behavior at the time the definition
of the crime of forced disappearance of persons enters into force in the domestic
criminal law, the new law is applicable.”78 [translation by the author]

Thus, according to this quote, if an enforced disappearance started before
that conduct was criminalized separately under domestic law but continues
to be committed after the moment of its criminalization, it should be clas-
sified and penalized under the ‘new’ crime definition. In the Court’s view,
this does not constitute retroactive application of criminal law and, there-
fore, does not violate the principle of legality, because the law is applied
to facts which continue to occur after the new law came into force. This
reasoning has since been reinforced and further clarified by the IACtHR in
a string of subsequent cases. The Court has recently summarized its case
law on this point in its judgment in the case of the Members of the village
of Chichupac and Neighboring Communities of the Municipality of Rabinal v.
Guatemala, where it held that:

“The previous [i.e. the lack of criminalization of enforced disappearance as an
autonomous crime under domestic law prior to the moment the commission of
the crime was initiated, HB] does not prevent the State from realizing investiga-
tions based on the crime of enforced disappearance in those cases in which the
whereabouts of the victim had not been determined or his or her remains had
not been found before the date on which the classification of that crime entered
into force in 1996. In those cases, the criminal conduct continues and, therefore,

78 TACtHR Tiu Tojin v. Guatemala (Merits, Reparations and Costs), 26 November 2008, para. 87.
See also J.L. Guzman Dalbora, ‘El principio de legalidad penal en la jurisorudencia de la
Corte Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema
Interamericana de proteccion de los derechos humanos y derecho penal internacional (Konrad
Adenauer Stiftung, 2010), pp. 187-189.
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the definition of the crime is applicable. The Court has already established that
the application of the crime of enforced disappearance under the assumptions
indicated here does not violate the principle of legality, nor does it imply a retro-
active application of the criminal law.”7? [translation by the author]

Through this reasoning, the IACtHR has taken position on a question that
has divided legal scholarship: the question which law should be considered
to have been “in force at the time of the commission of the crime” when the
crime in question constitutes a continuing crime. As observed by Juan Pablo
Gomara and Martin Daniel Lorat, three positions have been defended in
relation to this question, being: 1.) the applicable law is the law in force at
the moment in which a continuing crime is initiated; 2.) the applicable law
is the law in force at the moment in which a continuing crime is concluded;
or 3.) the applicable law is the law most favorable to the accused.80 In Tiu
Tojin and later cases, the IACtHR seems to adopt the position that, for cases
concerning enforced disappearance, the applicable law is that in force at the
time the crime is concluded or adjudicated, even if that law is less favorable
to the accused.8!

The IACtHR is not alone in occupying this position, which is also found
in several national criminal law systems.82 It is, however, a controversial
position and has been criticized severely by some Latin American legal
scholars. José Luis Guzman Dalbora, for example, has described it as
“borderline illegal”.83 In Guzman Dalbora’s view, the principle of legality

79 TACtHR Case of the Members of the village of Chichupac and Neighboring Communities of
the Municipality of Rabinal v. Guatemala (Preliminary Observations, Merits, Reparations and
Costs), 30 November 2016, para. 248. See also IACtHR Gomes Lund et al. (Guerrilha do Ara-
guaia”) v. Brazil (Preliminary Objections, Merits, Reparations and Costs), 24 November 2010,
para. 178.

80  J.P. Gomara and M.D. Lorat, ‘Comentario al fallo “Muifna” de la Corte Suprema de Justi-
cia’, (2017) 2(3) Revista Derechos en Accion 195-219, pp. 199-201. Gomara and Lorat do not
argue in favor of any of these positions, but note that all three are supported by “accept-
able arguments” and that reasonable people can disagree on which of the three positions
is best.

81 But see idem, p. 208. In Gomara and Lorat’s analysis, the Court has taken the position
that the law applicable in cases of enforced disappearance — which is not only a continu-
ing crime, but also a crime against humanity — is the law which best enables the State
to comply with its obligation under the ACHR to guarantee human rights through the
investigation and prosecution of their violation.

82  In the Latin American region this position has been adopted, for example, by the Peru-
vian Constitutional Court. See Peru, Tribunal Constitucional, Judgment of 18 March 2004
in the case of Genaro Villegas Namuche, Exp. No. 2488-2002-HC/TC, para. 26 and Peru,
Tribunal Constitucional, Judgment of 9 December 2004 in the case of Gabriel Orlando Vera
Navarrete, Exp. No. 2798-04-HC/TC, para 22. Outside of Latin America, this position has
been codified, for example, in Article 2(2) of the German criminal code.

83  J.L. Guzman Dalbora, ‘El principio de legalidad penal en la jurisprudencia de la Corte
Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.), Sistema Intera-
mericana de proteccion de los derechos humanos y derecho penal internacional (Konrad Adenau-
er Stiftung, 2010), pp. 187-189.
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always requires the application of the law most favorable to the accused
which, in cases like Tiu Tojin, would be the law in force at the time the
enforced disappearance was initiated. In its recent decision in the “Muifia”
case, the Argentinian Supreme Court adopted a similar interpretation of the
principle of legality in relation to cases of enforced disappearance.84

In short, the IACtHR has consistently held that the principle of legality
is not an obstacle to the investigation and prosecution of cases of enforced
disappearance, even where enforced disappearance had not been criminal-
ized under domestic law at the time the disappearance was initiated. It
has avoided a conflict between the two fundamental norms at play — the
principle of legality and the obligation to investigate and prosecute — by
focusing on the continuing nature of the crime of enforced disappearance.8
In this context, it seems to endorse the (controversial) position that the
law applicable to a continuous crime is the law in force at the time of its
conclusion.

84  See].P. Gomara and M.D. Lorat, ‘Comentario al fallo “Muifia” de la Corte Suprema de
Justicia’, (2017) 2(3) Revista Derechos en Accién 195-219, pp. 200-201. The “Muifa” judg-
ment represents a departure from the Supreme Court’s previous case law, in which it had
adopted the position that, for continuing crimes, the applicable law is the law in force at
the time of its conclusion.

85 It should be noted that the IACtHR has on occasion seemed to suggest that, if it were
to be confronted with a clash between the principle of legality and the State’s duty to
investigate and prosecute enforced disappearances, it would probably give precedence to
the latter. It did so, for example, in the case of Gomes Lund et al. v. Brazil. In that case, the
State had argued, amonst other things, that “all human rights should be guaranteed in an
equal manner and, as such, harmony should be sought between the principles and rights
established in the American Convention with the aid of the principle of proportional-
ity”. In this case, the State observed that there existed an “apparent collision” between
the obligation to investigate and prosecute and the principle of legality, as the crimes of
enforced disappearance has been codified under Brazilian law long after the facts of the
case took place. IACtHR Gomes Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary
Objections, Merits, Reparations and Costs), 24 November 2010, para. 132.

The Court, however, rejected this argument. In doing so, it reaffirmed its consistent case
law that such a collision between the two principles identified by the State did not exist.
Idem, para. 179.

Moreover, the Court also considered and rejected the proportionality-argument made
by the State, saying: “in applying the principle of proportionality, the State has omitted
any mention of victims’ rights arising under Articles 8 and 25 of the American Conven-
tion. Indeed, said proportionality is made between the State’s obligations to respect and
guarantee and the principle of legality, but the right to judicial guarantees [fair trial] and
judicial protection of the victims and their next of kin are not included in the analysis,
which have been sacrificed in the most extreme way in the present case.” Idem, para. 178.
This response implies that the combined weight of the State’s obligation investigate and
prosecute and the victims’ right to access to justice would be enough to outweigh the
principle of legality.
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3 THE OBLIGATION TO REMOVE ALL PRACTICAL OBSTACLES MAINTAINING
IMPUNITY

Whereas the legal obstacles described in the previous section are necessarily
public and out in the open, practical obstacles are often purposefully kept
hidden. Practical obstacles arise when certain elements within the state have
an interest in maintaining impunity. These elements will seek to obstruct
ongoing investigations and make the work of the responsible officials dif-
ficult or impossible, at times even using their capacity and authority as state
agents to do so. Throughout its case law, the IACtHR had encountered all
manner of practical obstacles or obstructions to justice, including:

— Failure to arrest persons who are being investigated and whose arrest
has been ordered by a competent court;8¢

— State agents manipulating evidence they have in their custody;8”

— Refusal by elements of the state to provide relevant information to
investigators;88

- Attempts to bribe investigators;8?

— Threats against and harassment of witnesses and officials involved in
the proceedings;?0

- Killings of witnesses and officials involved in the proceedings.!

In one case, the Court described the reports of a trial judge charged with
overseeing the investigations in a massacre case, who claimed that he had
received “orders from above” to delay the investigations or to bring them to
a standstill. According to this judge, the orders had come from the highest
levels of the state, including the President of the Republic.92

86  See for example IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs),
11 May 2007, paras. 172-175.

87  See for example IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25
November 2003, paras. 172-174.

88  See for example IACtHR Génie Lacayo v. Nicaragua (Merits, Reparations and Costs), 29 Janu-
ary 1997, para. 76; IACtHR Garcia Prieto et al. v. El Salvador (Preliminary Objections, Merits,
Reparations and Costs), 20 November 2007, para. 113 and IACtHR Gudiel Alvarez et al.
(“Diario Militar”) v. Guatemala (Merits, Reparations and Costs), 20 November 2012, paras.
251-252.

89 See for example IACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25
November 2013, paras. 113(b) and 121.

90  See for example IACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25
November 2013, para. 121 and IACtHR Human Rights Defender et al. v. Guatemala (Prelimi-
nary Objections, Merits, Reparations and Costs), 28 August 2014, paras. 233-235.

91  See for example IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs),
25 November 2003, paras. 187-188 and TACtHR Gutiérrez and family v. Argentina (Merits,
Reparations and Costs), 25 November 2013, para. 121.

92 TACtHR The Case of the Massacre of EI Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 259.
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Obviously, such obstructions of justice are, in themselves, violations
of Articles 8(1) and 25(1) of the ACHR, as they serve to make the effective
investigation of the underlying human rights violations impossible?3 and,
thereby, to maintain impunity.?* Thus, the Court has consistently (and
uncontroversially) held that states are under an obligation to refrain from
erecting obstructions to justice. Moreover, the IACtHR has ordered states
to take a number of positive measures to create an institutional culture
which discourages obstruction of justice. These positive measures will be
described in more detail in this section.

3.1 Obligation to cooperate in the collection of evidence

The most common form of obstruction of justice encountered by the Court
in its case law is the simple refusal by certain elements of the state, often
the military, to provide relevant information and evidence to officials inves-
tigating human rights violations. In response, the Court has formulated
the obligation on all state agents to cooperate in the collection of evidence
relevant to the investigation of human rights violations. In the words of the
Court:

“State authorities are obliged to collaborate in obtaining evidence to achieve the
objectives of the investigation and to abstain from taking steps that obstruct the
progress of the investigation. [...]

[I]t should be reiterated that the obligation to investigate, prosecute and
punish, as appropriate, those responsible is an obligation that corresponds to
the State as a whole. This means that all State authorities, within their sphere
of competence, must cooperate, support or assist in the due investigation of the
facts.”%

This general obligation on all state agents to cooperate in the collection of
evidence is made up of three more specific elements. Firstly, the state is obli-
gated to provide the officials investigating cases of human rights violations
with both the means and the mandate to gain access to any relevant docu-

93 See for example IACtHR Génie Lacayo v. Nicaragua (Merits, Reparations and Costs), 29 Janu-
ary 1997, para. 76; IACtHR Garcia Prieto et al. v. El Salvador (Preliminary Objections, Merits,
Reparations and Costs), 20 November 2007, para. 113 and IACtHR The Rio Negro Massacres
v. Guatemala (Preliminary Objections, Merits, Reparations ad Costs), 4 September 2012, paras.
209-210.

94  TACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, para. 174.

95  TACtHR The Rio Negro Massacres v. Guatemala (Preliminary Objections, Merits, Reparations
ad Costs), 4 September 2012, paras. 209-210. See also IACtHR The Case of the Massacre of El
Mozote and Nearby Places v. El Salvador (Merits, Reparations and Costs), 25 October 2012,
para. 257 and IACtHR Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala (Merits, Reparati-
ons and Costs), 20 November 2012, para. 252.
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mentation.” This obligation seeks to lessen the dependence of investigators
on elements of the state who do not look favorably on their work. Rather
than having to ask for information, investigators should have the mandate
to collect it themselves.

Secondly, in case investigators do have to request information from
other state agents, these agents are obliged to promptly provide any infor-
mation or piece of evidence under their custody upon request of a compe-
tent judge.” Moreover, the Court has added that those state agents cannot
respond to a request for information by simply saying the information or
documentation requested does not exist. According to the Court:

“The State cannot shield itself behind lack of evidence of the existence of the
documents requested; but rather, it must justify the refusal to provide them,
demonstrating that it has taken all available measures to verify that the informa-
tion requested does not exist.”?8

Finally, the IACtHR has determined that state agents cannot refuse a request
for information by a competent court in the context of an investigation in a
case concerning the violation of human rights, based on the argument that
the information requested is confidential or secret. This issue was discussed
at length in the case of Myrna Mack Chang v. Guatemala, where the Court
held that:

“The Court deems that in cases of human rights violations, the State authorities
cannot resort to mechanisms such as official secret or confidentiality of the infor-
mation, or reasons of public interest or national security, to refuse to supply the
information required by the judicial or administrative authorities in charge of
the ongoing investigation or proceeding.

[...] The Court shares the statement of the Inter-American Commission with
respect to the following:

96  See for example IACtHR Gomes Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary
Objections, Merits, Reparations and Costs), 24 November 2010, para. 2569(c); IACtHR The
Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits, Reparations and
Costs), 25 October 2012, paras. 257, 319(d) and 321 and IACtHR Gudiel Alvarez et al. (“Dia-
rio Militar”) v. Guatemala (Merits, Reparations and Costs), 20 November 2012, para. 251.

97 See for example IACtHR Almonacid Arellano et al. v. Chile (Preliminary Objections, Merits,
Reparations and Costs), 26 September 2006, para. 156; ; IACtHR Garcia Prieto et al. v. El
Salvador (Preliminary Objections, Merits, Reparations and Costs), 20 November 2007, para.
112; IACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits,
Reparations and Costs), 25 October 2012, para. 319(c); IACtHR Gudiel Alvarez et al. (“Diario
Militar”) v. Guatemala (Merits, Reparations and Costs), 20 November 2012, paras. 251-252
and TACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25 November
2013, para. 123.

98  IACtHR The Case of the Massacre of EI Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 257.
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[i]n the framework of a criminal proceeding, especially when it involves
the investigation and prosecution of illegal actions attributable to the secu-
rity forces of the State, there is a possible conflict of interests between the
need to protect official secret, on the one hand, and the obligations of the
State to protect individual persons from the illegal acts committed by their
public agents and to investigate, try, and punish those responsible for said
acts, on the other hand.

[...] Public authorities cannot shield themselves behind the protective
cloak of official secret to avoid or obstruct the investigation of illegal acts
ascribed to the members of its own bodies. In cases of human rights viola-
tions, when the judicial bodies are attempting to elucidate the facts and to
try and to punish those responsible for said violations, resorting to official
secret with respect to submission of the information required by the judi-
ciary may be considered an attempt to privilege the “clandestinity of the
Executive branch” and to perpetuate impunity.

Likewise, when a punishable fact is being investigated, the decision to
define the information as secret and to refuse to submit it can never depend
exclusively on a State body whose members are deemed responsible for
committing the illegal act. “It is not, therefore, a matter of denying that the
Government must continue to safeguard official secrets, but of stating that
in such a paramount issue its actions must be subject to control by other
branches of the State or by a body that ensures respect for the principle of
the division or powers...” Thus, what is incompatible with the Rule of Law
and effective judicial protection “is not that there are secrets, but rather that
these secrets are outside legal control, that is to say, that the authority has
areas in which it is not responsible because they are not juridically regulated
and are therefore outside any control system...””%?

Thus, reliance on mechanisms like state secret or confidentiality to refuse
requests for information from a competent judge would allow certain ele-
ments of the state to escape the scrutiny of the judicial branch with regard to
their actions and, therefore, to act with impunity. This, of course, cannot be
allowed, especially in cases concerning human rights violations.

In short, the obligation on all state authorities to cooperate in the
collection of evidence, as part of the state’s broader obligation to remove
and prevent obstructions of justice, entails 1.) that the state should pro-
vide investigators with the means and the mandate to access all relevant
information and documentation; 2.) that all state authorities who receive
a request for information from a competent judge are obliged to promptly
comply with that request; and 3.) that the state cannot rely on mechanisms
like state secret and confidentiality to refuse a request for information by
a competent judge when the investigations at hand concern violations of
human rights.

99  TACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, paras. 180-181.
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3.2 Obligation to punish state agents who obstruct justice

Not only has the IACtHR ordered that all state agents and institutions must
cooperate in the collection of evidence in cases of human rights violations,
it has also ordered states to punish those of their agents who refuse to
cooperate and seek to obstruct justice.100 The Court has made it clear that it
considers the punishment of those who obstruct justice to be an important
tool for the creation of an institutional culture which discourages obstruc-
tions of justice. As the Court explains in the case of the “Cotton Field” v.
Mexico, which concerns the lack of an appropriate investigation into a series
of gruesome murders of women in the city of Juarez in the 1990s:

“The Tribunal emphasizes that administrative or criminal sanctions play
an important role in creating the appropriate type of capability and institu-
tional culture [to] deal with factors that explain the context of violence against
women established in this case. If those responsible for such serious irregular-
ities are allowed to continue in their functions or, worse still, to occupy posi-
tions of authority, this may create impunity together with conditions that allow
the factors that produce the context of violence to persist or deteriorate. [...]
Specifically, the serious irregularities that occurred in the investigation of those
responsible and in the handling of the evidence during the first stage of the
investigation have not been clarified. This emphasizes the defenselessness of the
victims, contributes to impunity, and encourages the chronic repetition of the
human rights violations in question.”101

As a result, the Court ordered Mexico to investigate and, where appropri-
ate, punish its agents who had obstructed the investigations into the facts of
the case “as a means combat impunity”.102

The state can fulfill this obligation to punish those who obstruct justice
through the application of both criminal and disciplinary proceedings, in
accordance with their domestic law on this subject.103 The Court thus allows
states some margin of appreciation in determining the type of proceed-
ings through which to punish state agents who have obstructed justice.

100  See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs), 1
March 2005, para. 173 and IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29
November 2006, para. 148.

101 IACtHR Gonzdlez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, paras. 377-378. The case is often referred to as the “Cotton
Field” case, after the place in which the bodies of a number of victims in the case were
found, bearing signs of sexual abuse and other extreme forms of torture.

102 TACtHR Gonzdlez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, paras. 459-460. See also IACtHR The Case of the Massacre of
El Mozote and Nearby Places v. El Salvador (Merits, Reparations and Costs), 25 October 2012,
para. 325-326.

103 See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs),
1 March 2005, para. 173, where the Court holds that the relevant provisions of domestic
law must be applied “with the greatest rigor”.
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For example, in the case of The Massacre of EI Mozote and nearby places v. EI
Salvador the Court ordered the state to:

“investigate, through it [sic] competent public institutions, the conduct of the
officials who obstructed the investigation and permitted the facts to remain
unpunished since they occurred and then, following an appropriate proceeding,
apply the corresponding administrative, disciplinary or criminal punishments,
as appropriate, to those found responsible.”104

However, states are, at the same time, not entirely free to choose which type
of proceedings suits them best. The Court has made it clear that disciplin-
ary proceedings and criminal proceedings each have their own role to play.
Disciplinary proceedings serve only to investigate and control whether
the public official in question has carried out his or her function properly
and acted in accordance with the rules dictated by his or her office. Thus,
the existence of disciplinary proceedings has an “important protective
function”, 105 in that they “control the actions of [...] public officials”.106 At
the same time, disciplinary proceedings may help to “determine the situa-
tion in which the violation of the functional obligation was committed that
led to the breach of international human rights law”.107 However, whenever
the acts and omissions of the public official reach a level at which they can
no longer be considered only violations of a functional norm — but, rather,
are human rights violations and/or criminal acts in themselves — the state
cannot rely on disciplinary proceedings alone but must resort to criminal
proceedings as well. In other words, “[a] disciplinary procedure can com-
plement but not entirely substitute the function of the criminal courts”.108

In short, the Court has ordered states to punish public officials who obstruct
investigations in accordance with their domestic laws on the topic, in order
to create an institutional culture which discourages such obstructions and

104 TACtHR The Case of the Massacre of El Mozote and Nearby Places v. EI Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 326. See also IACtHR Gudiel Alvarez et al. (“Diario
Militar”) v. Guatemala (Merits, Reparations and Costs), 20 November 2012, para. 327(f).

105 IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007,
para. 215.

106  IACtHR Gonzdilez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, para. 373.

107  IACtHR Gonzilez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, para. 374.

108 IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007,
para. 215. It should be note that in both cases in which the Court discussed the relation
between disciplinary and criminal proceedings, the actions of the public officials which
had come under scrutiny had been rather extreme and quite clearly resulted in criminal
acts. In the case of the La Rochela Massacre, military officials had been accused of conspir-
ing with paramilitary organizations. In the “Cotton Field” case, police officers had tor-
tured suspets to elicit false testimony, in order to be seen to make progress in the investi-
gation of the murder underlying the case.
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which seeks to break the cycle of impunity. Punishment of public officials
can be done through administrative, disciplinary or criminal proceedings,
taking into account the proper relation between these fields of law and their
respective functions and objectives.

3.3 Obligation to protect those who participate in the domestic
proceedings

Among the many practical obstacles to justice the IACtHR has encountered
in its case law, the systematic threats and harassments against victims, activ-
ists, witnesses, investigators and judges participating in the investigation
and prosecution of human rights violations must be the most heinous one.
Threats and harassments are used by veto players as a tool to scare all but
the bravest individuals out of participating in domestic proceedings. And
these threats are only effective because veto players regularly demonstrate
their preparedness to make good on them.

While an international institution like the IACtHR cannot directly
address such a “culture of terror”, as one prosecutor described it in rela-
tion to the Guatemalan situation,1? it has ordered states to protect those
involved in the dangerous work of investigating and prosecuting human
rights violations. It has done so, firstly, in the context of its contentious juris-
diction. The first contentious case in which the IACtHR explicitly ordered
a state to protect those participating in domestic proceedings concerning
human rights violations, is that of Myrna Mack Chang v. Guatemala. Having
described in detail the threats and harassment made against those involved
in the investigation of the extrajudicial execution of the anthropologist
Myrna Mack, and the chilling effect these threats had on the proceedings,
the Court then went on to state that:

“In light of the above, this Court deems that the State, to ensure due process,
must provide all necessary means to protect the legal operators, investigators,
witnesses and next of kin of the victims from harassment and threats aimed
at obstructing the proceeding and avoiding elucidation of the facts, as well as
covering up those responsible for said facts.”110

The Court later clarified that the protection of those involved in the
domestic investigations includes: 1.) setting up an “adequate security and
protection system” for justice officials, which “takes into account the cir-

109 IACtHR Human Rights Defender et al. v. Guatemala (Preliminary Objections, Merits, Repa-
rations and Costs), 28 August 2014, para. 234. In the same vein, the prosecutor spoke of a
“no witness culture”, describing the fact that prosecutors are often unable to persuade
possible witnesses from giving their testimony, as they are afraid this will result in them
becoming the object of violence or other negative consequences.

110  IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, para. 199.
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cumstances of the cases under their jurisdiction and their places of work”;111
and 2.) investigating of all threats or acts pf harassment made against peo-
ple who participate in domestic investigations of human rights violations
and, if appropriate, punishment of those found responsible.!12 With regard
to the latter point, the Court has furthermore clarified that threats and acts
of harassment made against those participating in domestic investigations
of human rights violations “cannot be examined in isolation, but should be
analyzed in the context of obstructions to the investigation of the case”.113

Secondly, both the Inter-American Commission and the Inter-American
Court have the power to order protective measures in favor of specific
individuals, organizations or communities. While the measures ordered by
the Inter-American Court usually aim to protect individuals or organiza-
tions involved in cases before the Court itself, the measures ordered by the
Commission are much wider in scope and may be ordered in favor of any
individual or organization involved in human rights work who has come
under threat as a result of that work. Protective measures, whether ordered
by the Court or by the Commission, usually entail an obligation on the state
to provide the individuals or groups in question with police protection to
repel the direct threat to their life or well-being.

3.4 Obligation to seek inter-state cooperation in judicial matters

Finally, states have sometimes argued before the Court that they have been
unable to investigate and/or prosecute (those responsible for) human rights
violations because they are unable to apprehend the person(s) accused of
having committed such violations, as they are not present on their territory.
In response to such claims, the IACtHR has held that, when it comes to seri-
ous violations of human rights, the states under its jurisdiction are under
the obligation to cooperate in order to bring those responsible to justice. As
the Court held in the case of La Cantuta v. Peru:

“As pointed out repeatedly, the acts involved in the instant case have violated
peremptory norms of international law (jus cogens). Under Article 1(1) of the
American Convention, the States have the duty to investigate human rights
violations and to prosecute and punish those responsible. In view of the nature
and seriousness of the events, all the more since the context of this case is one of
systematic violation of human rights, the need to eradicate impunity reveals itself
to the international community as a duty of cooperation among states for such
purpose. Access to justice constitutes a peremptory norm of International Law
and, as such, it gives rise to the States’” erga omnes obligation to adopt all such

111  IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007,
para. 297.

112 IACtHR The la Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007,
para. 170.

113 IACtHR Human Rights Defender et al. v. Guatemala (Preliminary Objections, Merits, Reparati-
ons and Costs), 28 August 2014, para. 227.
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measures as are necessary to prevent such violations from going unpunished,
whether exercising their judicial power to apply their domestic law and Interna-
tional Law to judge and eventually punish those responsible for such events, or
collaborating with other States aiming in that direction. The Court points out that,
under the collective guarantee mechanism set out in the American Convention,
and the regional and universal international obligations in this regard, the States
Parties to the Convention must collaborate with one another towards that end.”114

As this quote makes clear, this obligation rests on all states under the
Court’s jurisdiction, not only the state involved directly in the case as hand.
In the case at hand, Peru was under an obligation to seek the extradition of
high officials from the Fujimori administration, including Fujimori himself,
accused of responsibility for serious human rights violations. Other states
under the Court’s jurisdiction, however, are under an obligation to grant
their extradition to make their prosecution possible, or to prosecute them
under their own jurisdiction (aut dedere, aut judicare). As the Court stated
turther on in the same case:

“Additionally, in line with the arguments above (supra paras. 159 and 160),
further to the general obligation to respect laid down in Article 1(1) of the
American Convention, Perd is to continue to adopt all judicial and diplomatic
measures required in order to prosecute and, if appropriate, punish, all parties
responsible for the violations committed in this case, and to continue to insist on
the requests for extradition under the applicable domestic or international law
rules. Furthermore, based on the effectiveness of the collective protection mecha-
nism established under the Convention, the States Parties to the Convention are
required to cooperate with each other in order to put an end to the impunity
existing for the violations committed in the case at hand by prosecuting and, if
appropriate, punishing, those responsible therefor [sic].”

The Court has since established that this obligation on states to cooperate
in judicial matters is not limited to extradition only. It also applies, for
example, to sharing information and/or pieces of evidence between states.
Specifically, in a case concerning the disappearance of the material victim at
the hands of the Panamanian armed forces, the Court considered that:

“the State was unable to acquire the documents from the Panamanian Armed
Forces that the United States Government obtained following the 1989 invasion
and which could have provided information on what happened to Heliodoro
Portugal. On this point, the Court finds it necessary to emphasize that, in the
context of presumed human rights violations, States should collaborate with
each other in judicial matters, so that the pertinent investigations and judicial
proceedings can be conducted adequately and promptly.”115

114  IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November 2006, para. 160.
115  IACtHR Heliodoro Protugal v. Panama (Preliminary Objections, Merits, Reparations and Costs),
12 August 2008, para. 154.
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In short, when it comes to the investigation of cases involving human rights
violations, states have the obligation to seek inter-state cooperation in judi-
cial matters, and to provide such cooperation to other states, in order enable
the investigations to proceed and to end impunity.

4 THE OBLIGATION TO INVESTIGATE, PROSECUTE AND PUNISH
EFFECTIVELY

From the very beginning, the Inter-American Court has required that the
domestic investigations and prosecutions in cases of human rights viola-
tions should be undertaken in a serious and effective manner. This means
that the proceedings should be undertaken with the intention to produce
results, and in such a way that they are at least capable of producing those
results. Or, as the Court held in the Velasquez Rodriguez judgment:

“In certain circumstances, it may be difficult to investigate acts that violate
an individual’s rights. The duty to investigate, like the duty to prevent, is not
breached merely because the investigation does not produce a satisfactory result.
Nevertheless, it must be undertaken in a serious manner and not as a mere formal-
ity preordained to be ineffective. An investigation must have an objective and be
assumed by the State as its own legal duty, not as a step taken by private inter-
ests that depends upon the initiative of the victim or his family or upon their
offer of proof, without an effective search for the truth by the government.”116
[Emphasis added]

Thus, while it would be unrealistic to expect a 100% success rate in the
investigation and prosecution of human rights violations, the Court does
require that states make a genuine effort to bring each case to a proper
conclusion.1” As the Court began to develop its idea of the victim’s right
to justice in later case law, it similarly found that the recourses offered to
victims to have the violation of their human rights investigated and pros-
ecuted, should be effective. For example, the Court states in the case of the
Las Palmeras Massacre v. Colombia:

116  IACtHR Veldsquez Rodriguez v. Honduras (merits), 29 July 1988, para. 177. This principle of
effectiveness was reaffirmed in later case law. See for example IACtHR “19 Merchants” v.
Colombia (merits, reparations and costs), 5 July 2004, paras. 193-194.

117 See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs),
1 March 2005, para. 66 and IACtHR The Mapiripin massacre v. Colombia (merits, reparations
and costs), 15 September 2005, para. 216, emphasizing that the obligation to investigate,
prosecute and punish human rights violations is not satisfied simply by initiating pro-
ceedings, but that it entails a responsibility for “everything necessary to be done” so that
victims may know the truth of what happened and that the responsible party may be
punished.
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“It is the jurisprudence constante of this Court that it is not enough that such
recourses exist formally; they must be effective; that is, they must give results or
responses to the violations of rights established in the Convention. This Court
has also held that remedies that, due to the general situation of the country or
even the particular circumstances of any given case, prove illusory cannot be
considered effective. This may happen when, for example, they prove to be
useless in practice because the jurisdictional body does not have the indepen-
dence necessary to arrive at an impartial decision or because they lack the means
to execute their decisions; or any other situation in which justice is being denied,
such as cases in which there has been an unwarranted delay in rendering a judg-
ment. This guarantee of protection of the rights of individuals is not limited to
the immediate victim; it also includes relatives who, because of the events and
particular circumstances of a given case, are the parties that exercise the right in
the domestic system.”118

Once again, this quote makes clear that it is not the simple lack of results
which makes domestic proceedings ineffective. Rather, their ineffectiveness
flows from serious defects in the proceedings themselves, which makes
them inadequate, or “illusory”, as a response or remedy to the violation of
human rights being investigated. In this context the Court has also referred
to “the principle of effectiveness” which should “permeate the development
of such an investigation”.11

In this way, the obligation to investigate human rights violations seri-
ously and effectively has provided the Court with an entry point for the
evaluation of domestic judicial proceedings and the conduct of the judicial
officials involved in them. The Court analyzes not only if the state in ques-
tion has investigated human rights violations, but also whether it has done
so adequately, in accordance with the standards set in its own case law. To
this end, it undertakes a detailed and exhaustive analysis of the domestic
judicial proceedings conducted in relation to the facts brought before it and
the attitude and actions of the judicial authorities in those proceedings. As
the Court held in the case of the “Street Children” v. Guatemala:

“Guatemala may not excuse itself from responsibility for the acts or omissions of
its judicial authorities, since this attitude is contrary to the provisions of Article
1.1 related to Articles 25 and 8 of the Convention.

In order to clarify whether the State has violated its international obliga-
tions owing to the acts of its judicial organs, the Court may have to examine
the respective domestic proceedings. In this respect, the European Court has
indicated that the proceedings should be considered as a whole, including the
decisions of the courts of appeal, and that the function of the international court
is to determine if all the proceedings, and the way in which the evidence was
produced, were fair. [...]

118  IACtHR Las Palmeras v. Colombia (Merits), 6 December 2001, para. 58.
119  IACtHR Garcia Prieto et al. v. El Salvador (Preliminary Objections, Merits, Reparations and
Costs), 20 November 2007, para. 115.
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To this end, in view of the characteristics of the case and the nature of the
violations alleged by the Commission, the Court must examine all the domes-
tic judicial proceedings in order to obtain an integrated vision of these acts and
establish whether or not it is evident that they violated the norms on the obliga-
tion to investigate, and the right to be heard and to an effective recourse, which
arise from Articles 1.1, 8 and 25 of the Convention.”120

The question remains, of course, what exactly the Court is looking for when
it examines whether domestic judicial proceedings have been undertaken
seriously and effectively. The Court has never provided a full definition of
the principle of effectiveness or an definitive enumeration of its elements.
However, it has gradually expanded upon the first ‘building blocks” pro-
vided by the Velasquez Rodriguez judgment, to provide some minimum
standards. As the Court found, for example, in its judgment in the “Cotton
Field” case:

“The duty to investigate is an obligation of means and not of results, which must
be assumed by the State as an inherent legal obligation and not as a mere formal-
ity preordained to be ineffective. The State’s obligation to investigate must be
complied with diligently in order to avoid impunity and the repetition of this
type of act. [...]

In light of this obligation, as soon as State authorities are aware of the fact,
they should initiate, ex officio and without delay, a serious, impartial and effective
investigation using all available legal means, aimed at determining the truth and the
pursuit, capture, prosecution and eventual punishment of all the perpetrators of the facts,
especially when public officials are or may be involved.”12! [emphasis added]

This formula, while still being somewhat circular, is as close to a definition
of the principle of effectiveness the Court has come and some variation of it
can now be found in practically all judgments concerning the obligation to
investigate, prosecute and punish human rights violations. One important
aspect of it, is the statement of the goals domestic investigations should
pursue. These stated goals give direction to the analysis of the effectiveness
of domestic proceedings. In order to be deemed effective, those proceed-
ings must strive for the determination of the truth and the identification,
prosecution and punishment of all those responsible for the human rights
violations under investigation, and must be capable of achieving those
results, at least in theory.

120 IACtHR Case of the “Street Children” (Villagran-Morales et al.) v. Guatemala (Merits), 19
November 1999, paras. 221-224. During the proceedings, the State had argued in this con-
text that 1.) the State could not be found in violation of the ACHR as a result of a decision
by its judicial organs, who operate with independence; and 2.) The Court does not have
jurisdiction to review a decision by the Guatemalan Supreme Court. The Court rejected
these arguments based on the reasoning quoted above.

121  IACtHR Gonzilez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, paras 289-290.
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Moreover, the formula sets certain minimum standards for effective-
ness, including: 1.) the obligation to investigate the case ex oficio; 2.) the
obligation to investigate without delay and within a reasonable time; 3.) the
obligation to use all legal means at the state’s disposal (due diligence); and
4.) the independence and impartiality of the judicial authorities involved in
the proceedings. Domestic investigations which fall short of these standards
cannot be deemed adequate for achieving the goals set by the Court and,
therefore, are not effective.

All four of these minimum standards are included in the schematic
overview of the IJACtHR’s case law in Annex 1. However, not all of these
elements require separate discussion in this chapter. Rather, in the inter-
est of brevity the description in the remainder of this chapter will focus on
those elements of the principle of effectiveness which have been developed
most by the Court and/or which have the most relevance for the case
studies in Chapters 5 to 7. Thus, the remainder of this chapter will discuss
the independence and impartiality of judicial officers (section 4.1) and
the obligation to investigate with due diligence (section 4.2). Finally, this
chapter will discuss the obligation of states to provide appropriate punish-
ment of those found responsible for human rights violations (section 4.3).
Strictly speaking, appropriate punishment is — or should be — one of the
goals of a domestic investigation, rather than a minimum standard for its
effectiveness. However, the Court has, on occasion, discussed appropriate
punishment as a separate element of the obligation to investigate, prosecute
and punish human rights violations. Moreover, its relevance for the case
study in Chapter 6 merits its separate discussion in this chapter.

41 Impartiality and independence of judicial officers: the prohibition
of military jurisdiction over human rights violations

The requirement that judges and prosecutors involved in criminal cases
should be independent and impartial is a traditional and essential fair trial
guarantee, protected by all major human rights instruments including the
ACHR. Article 8(1) ACHR guarantees every person’s right “to a hearing
[...] by a competent, independent, and impartial tribunal, previously estab-
lished by law”. This guarantee is generally understood to be a guarantee for
the protection of the rights of the accused in a criminal trial, based on the
idea that, if the authorities are biased, they will normally be so against the
accused.
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The right to a competent, independent and impartial tribunall??2 was
given new meaning when the Court reinterpreted it as being (also) a right
of victims in a criminal trial. In this context, it is important to note that, in
many of the cases which made it to the IACtHR, the accused in the domestic
criminal proceedings were themselves state agents. As a result, there is a
real risk that the authorities overseeing the proceedings are biased in favor
of the accused, rather than against them. A risk that the Court has often seen
materialize, for example when police officers investigate murder charges
against one of their direct colleagues!23 or when military courts, composed
of active military personel, claim jurisdiction over cases of extrajudicial exe-
cutions performed by the Armed Forces in the context of their campaigns
against insurgent groups!?4 or organized crime.1?> In such cases, accused
have often been acquitted, or the charges against them dismissed, under
suspicious circumstances and/or following short and incomplete investiga-
tions. In response to such situations, the Court has emphasized that:

“it is particularly important that the competent authorities [...] be independent,
both de jure and de facto, from the officials involved in the facts of the case. The
foregoing requires not only hierarchical or institutional independence, but also
real independence.”126

As this quote underlines, the Court distinguishes between the institutional
and the practical independence of the authorities involved in the criminal
proceedings. That is to say that, even if no formal hierarchical relationship
exists between the judicial officials involved in the criminal proceedings
and other state institutions which might seek to hinder or influence those

122 Technically, independence and impartiality are separate (but related) concepts. The Court
itself recognizes as much. See for example IACtHR Palamara Iribarne v. Chile (Merits, Repara-
tions and Costs), 22 November 2005, para. 146, stating that “impartiality of a court implies
that its members have no direct interest in, a pre-established viewpoint on, or a prefer-
ence for one of the parties, and that they are not involved in the controversy”. In other
words, whereas independence refers to the possibility that judges and prosecutors are
improperly influenced by others, impartiality refers to their own, subjective relationship
to the facts of the case and the individuals involved in it. However, while recognizing this
difference, the Court usually discusses independence and impartiality together, without
properly distinguishing between them. As a result, this text will do the same.

123 TACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25 November
2013.

124 See for example IACtHR Las Palmeras v. Colombia (Merits), 6 December 2001; IACtHR Almo-
nacid Arellano et al v. Chile (Preliminary Objections, Merits, Reparation and Costs), 26 Sep-
tember 2006 and IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November
2006.

125 IACtHR Zambrano Vélez et al. v. Ecuador (Merits, Reparations and Costs), 4 July 2007.

126  IACtHR Zambrano Vélez et al. v. Ecuador (Merits, Reparations and Costs), 4 July 2007, para.
122.
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investigations, such a relationship might still exist in practice. 127 Such de
facto relationships must therefore be determined on a case-by-case basis, by
examining the concrete actions and statements of the individual state agents
involved in the case. The institutional independence of judges and prosecu-
tors, on the other hand, can be determined on the basis of more objective
criteria, such as the procedure for nominating judges and guarantees
against their dismissal.128

The most notable standard developed by the IACtHR as part of the
victim’s right to a competent, independent and impartial tribunal relates
to the issue of military jurisdiction. Specifically, the Court has determined
- repeatedly and consistently — that cases concerning human rights viola-
tions committed by members of the Armed Forces cannot be adjudicated by
military courts or tribunals. According to the Court, military tribunals are
neither competent to hear such cases, nor can they be considered indepen-
dent or impartial when hearing them.

The Court has not always held such a stern position on military jurisdic-
tion. Until the late 1990s, the IACtHR had shown itself unwilling to make
any kind of general statement on the matter. For example, in the January
1997 reparations judgment in the case of Caballero Delgado and Santana v.
Colombia the Commission requested the Court to pronounce itself on the
competence of the Colombian military courts to hear the case at hand,
which concerned the forced disappearance of two unionists by members of
the Colombian Armed Forces. The Court, however, declined to address this
question, reasoning that:

127 See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs), 1
March 2005, para. 103. The Court concluded that the prosecutor investigating the disap-
pearance of the Serrano Cruz sisters had not “maintained his independence” after the
case had been referred to the IACtHR. From that moment on, the prosecutor had worked
together with the executive in order to direct the criminal investigation in such a way
that it would support the defence of the State in the international proceedings. This con-
clusion was based on the prosecutors’ own statements delivered during his testimony
before the IACtHR and on the fact that, when the State Agent defending the State in the
international proceedings had visited witnesses to invite them to testify before the IAC-
tHR, he was accompanied by the prosecutor.

128  See for example IACtHR Valencia Hinojosa et al. v. Ecuador (Preliminary Objections, Merits,
Reparations and Costs), 29 November 2016, paras. 90-120, analyzing the independence of
the agents of the Jurisdiccion Penal Policial on the basis of objective, institutional criteria,
such as 1.) the relationship between the special jurisdiction and the executive branch; 2.)
the composition of the tribunals within the special jurisdiction; 3.) the process for nomi-
nating judges to these tribunals; 4.) the guarantees against discharge of the judges on
these tribunals; and 5.) the possibility of appealing the verdicts of the tribunals of the spe-
cial jurisdiction within the ordinary jurisdiction. These objective criteria are derived from
the Court’s case law concerning the independence and impartiality of military courts.
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“the question of the competence of military tribunals and their compatibil-
ity with international human rights instruments calls for a review of Colom-
bian legislation, which it would be inappropriate to undertake in an incidental
manner and at the reparations phase [...]”.12

Around the same time, the Court more explicitly refused to find military
courts incompetent to hear cases of human rights violations in its judgment
in the case of Genie Lacayo v. Nicaragua, also concerning an enforced disap-
pearance at the hands of the military and subsequent proceedings before
the military courts. Here, the Court responded to the Commission's request
by saying that:

“the fact that it involves a military court does not per se signify that the human
rights guaranteed the accusing party by the Convention are being violated”.130

However, in the decade or so following these two judgments, the Court’s
position on the issue has changed fundamentally. This change was preceded
by a string of judgments concerning the use of military courts by the Fuji-
mori administration in Peru to hear charges of treason against suspected
members of the Shining Path guerilla movement.13! In these cases, the right
to a competent and impartial tribunal was argued in favor of the accused,
who were civilians appearing before a military court, which would seem to
make them irrelevant to the rule being discussed here. However, the legal
findings of the Court in these cases became the basis upon which it later
built its argumentation underlying the prohibition of military jurisdiction
over cases of human rights violations committed by members of the Armed
Forces.

When discussing the issue of military jurisdiction in the case of Castillo
Petruzzi et al. v. Peru, the Court noted that Peru’s internal legislation limited
that jurisdiction served only “the purpose of maintaining order and disci-
pline within the ranks of the armed forces” and, therefore, could only be
applied to “military personnel who have committed some crime or were
derelict in performing their duties, and then only under certain circum-
stances”. 132 With this in mind, the Court found that:

129  IACtHR Caballero Delgado and Santana v. Colombia (Reparations and Costs), 29 January 1997,
para 57.

130 IACtHR Génie Lacayo v. Nicaragua (Merits, Reparations and Costs), 29 January 1997, para.
84. The Court then considered whether the proceedings before the military courts had
shown any concrete indications of bias against the victim (or in favor of the accused) or of
oter violations of the victims’ procedura rights and found that this was not the case.

131  This string of judgments includes IACtHR Loayza Tamayo v. Peru (Merits), 17 September
1997; IACtHR Castillo Petruzzi et al. v. Peru (Merits, Reparations and Costs), 30 May 1999
and IACtHR Cantoral Benavides (Merits), 18 August 1999.

132 IACtHR Castillo Petruzziet al. v. Peru (Merits, Reparations and Costs), 30 May 1999, para. 128.
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“When a military court takes jurisdiction over a matter that regular courts
should hear, the individual’s right to a hearing by a competent, independent and
impartial tribunal previously established by law and, a fortiori, his right to due
process are violated. That right to due process, in turn, is intimately linked to the
very right of access to the courts.”133

Moreover, the Court held that, given that the military was “fully engaged in
he counter-insurgency struggle”, its courts could not be considered impar-
tial in proceedings against individuals suspected of belonging to the oppos-
ing side in that struggle.134 In short, the Court established that military
courts cannot claim jurisdiction over individuals who do not belong to the
military and that it cannot be considered as an impartial tribunal in cases
against (suspected) members of the opposing side in a conflict in which the
military itself is engaged.

Not long after, the Court began to apply the same logic to cases in which
military courts had exercised jurisdiction over acts perpetrated not by the
opposing side in a conflict, but by its own personel. The first example of this
can be found in the case of Durand and Ugarte v. Peru, which concerned the
death of two inmates in the context of an intervention by the Peruvian mili-
tary to strike down a prison-riot.135 The subsequent proceedings concerning
the death of these two (and many other) inmates had been conducted by
military courts. Firstly, the Court discussed whether military courts are
competent to adjudicate cases such as the one at hand, where the human
rights of civilians are violated by members of the military. Resuming its
argument from the Castillo Petruzzi case, the Court held:

“In a democratic Government of Laws the penal military jurisdiction shall have a
restrictive and exceptional scope and shall lead to the protection of special juridical inter-
ests, related to the functions assigned by law to the military forces. Consequently,
civilians must be excluded from the military jurisdiction scope and only the mili-
tary shall be judged by commission of crime or offenses that by its own nature
attempt against legally protected interests of military order.

133 Idem.

134  Idem, para. 130.

135  The two victims in this case had been detained on suspicion of participation in guerrilla
activity, without a warrant for their arrest and without being caught in flagrante delicto.
While they were being held in the “El Frontén” prison, a riot broke out in that prison
during which inmates had occupied parts of the premises. As part of its operation to
strike down the riot, the military demolished a part of the installation known as the “Blue
Pavilion”, with inmates still inside, indiscriminately killing a large number of inmates,
inclusing the two victims in this case. The Court found that, while the State had the right
to defend itself and to strike down the riot, the force used by the Peruvian military in
doing so was disproportionate. Moreover, there had been no thorough investigation into
the facts of the case, and the proceedings conducted in connection to the situation had
been conducted under the military jurisdiction. See IACtHR Durand and Ugarte v. Peru
(Merits), 16 August 2000, paras. 64-72 and 115-131.
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[...] In this case, the military in charge of subduing the riots that took place in
El Frontén prison resorted to a disproportionate use of force, which surpassed
the limits of their functions thus also causing a high number of inmate death toll.
Thus, the actions which brought about this situation cannot be considered as
military felonies, but common crimes, so investigation and punishment must be
placed on the ordinary justice, apart from the fact that the alleged active parties had
been military or not.”136 [emphasis added]

Whereas in the case of Castillo Petruzzi the limited scope of the military
jurisdiction in Peru had been based on an analysis of domestic law, Durand
and Ugarte articulates it as a rule of general applicability. Durand and Ugarte
also makes it clear that not only civilians are excluded from the scope of the
military jurisdiction, but also certain categories of acts committed by mem-
bers of the Armed Forces. In fact, the only cases over which the military
courts can claim jurisdiction are those concerning “military felonies”, which
are related directly to the function of the military and which attempt against
“legally protected interests of the military order”. Later case law has clari-
fied that, in order for an act to be considered a military felony, there must
be a “direct and proximal relationship with the military function or with the
infringement of juridical rights characteristic of the military order”.137
More specifically, violations of human rights committed against civil-
ians can never be considered military felonies and, therefore, can never be
subject to military jurisdiction.138 This is so for two reasons: firstly, human
rights violations “can never be considered as a legitimate and acceptable
means for compliance with the military mission”, but rather, “are openly
contrary to the duties of respect and protection of human rights”.13 Thus,
there can be no direct relationship between human rights violations and
the military function, since the military, as part of the state, is obliged to
uphold human rights. Secondly, when military courts claim jurisdiction
over human rights violations, they do so “not only with regard to the defen-
dant, which must necessarily be a person with an active military status, but
also with regard to the civil victim”, whose interest in the case “transcends
the sphere of the military realm, since juridical rights characteristic of the
ordinary regimen are involved”.140 Thus, the weight and the nature of the
rights of victims in cases concerning human rights violations — not only the

136  IACtHR Durand and Ugarte v. Peru (Merits), 16 August 2000, paras. 117-118.

137  IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007, para.
200 and IACtHR Radilla Pacheco v. Mexico (Preliminary Objections, Merits, Reparations and
Costs), 23 November 2009, paras. 273-274..

138  Idem, para. 274.

139  Idem, para. 277. This paragraph refers specifically to enforced disappearance. However,
the same logic would apply to other types of human rights violations, at the very least
those which the Court considers grave violations of human rights.

140 IACtHR Radilla Pacheco v. Mexico (Preliminary Objections, Merits, Reparations and Costs), 23
November 2009, para. 275. See also IACtHR La Rochela Massacre v. Colombia (Merits, Repa-
rations and Costs), 11 May 2007, para. 200.
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material rights violated but also their procedural rights under Article 8(1)
ACHR - preclude the exercise of military jurisdiction over such cases.

On the one hand, Durand and Ugarte thus established that military
courts do not have jurisdiction over cases involving human rights viola-
tions. Moreover, the same judgment also clarified that the military courts
could not be considered impartial in the case at hand. On this question, the
IACtHR held that:

“it is reasonable to consider that military court officials who acted in the leading
process to investigate the events in El Frontén lacked the required independence
and impartiality as stipulated in Article 8(1) of the Convention to efficiently and
exhaustively investigate and punish the liable parties.

[...] As has been stipulated (supra para. 59), the courts that had knowledge of
the facts related to these events “constitute a high Body of the Armed Institutes”
and the military men who were members of these tribunals were, at the same
time, members of the armed forces in active duty, a requirement to be part of
military tribunals. Thus, they were unable to issue an independent and impartial
judgment.”141

In other words, when the judges and the defendant in a criminal case belong
to the same institution, namely the military, the Court deems it reasonable
to assume that there will be a lack of independence and impartiality of the
part of the judges. Especially if the victim is an outsider to that institution,
as is true in cases of human rights violations committed against civilians.
This position has been upheld in later case law.142

Finally it should be noted that, as discussed in section X of this chap-
ter, a lack of independence and/or impartiality of the judicial authorities
involved in the proceedings constitutes, according to the IACtHR, a ground
for considering those proceedings to be ‘fraudulent’. This, in turn, has con-
sequences for the ability of the judgments resulting from those proceedings
to constitute res judicata. Combining the doctrine of fraudulent res judicatal*3
with the IACtHR’s position that military courts lack independence and
impartiality in cases concerning human rights violations committed by
members of the military, the logical conclusion would be that any acquittals
resulting from such proceedings can be considered fraudulent. Such acquit-
tals cannot, therefore, block the further investigation and prosecution of the

141 TACtHR Durand and Ugarte v. Peru (Merits), 16 August 2000, paras. 125-126.

142 See for example IACtHR Las Palmeras v. Colombia (Merits), 6 December 2001, para. 53. How-
ever, the JACtHR normally starts its considerations on the issue of military jurisdiction
by examining the competence of military courts to claim jurisdiction over human rights
violations. Upon establishing that military courts lack that competence, it does not usu-
ally find the need to continue with an analysis of their impartiality.

143 See supra section 2.4 of this chapter.
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underlying violations. The IACtHR confirmed this conclusion in the case of
La Cantuta v. Peru.144

In short, the IACtHR’s consistent case law holds that military courts are
not competent to hear cases concerning human rights violations (allegedly)
committed by members of the Armed Forces, nor can they be considered
independent or impartial in such cases. If such cases are submitted to mili-
tary jurisdiction, this represents a violation of the victims’ procedural rights
protected by Article 8(1) ACHR.145 As a result, the Court also obliges states
to provide victims with an effective recourse to challenge the referral of
their case to the military courts. If such an effective recourse is not in place,
this represents a separate violation of Article 25 ACHR.146 Moreover, previ-
ous acquittals delivered by military courts in cases concerning human rights
violations cannot produce res judicata, due to the lack of independence and
impartiality of those courts. Such acquittals should not, therefore, be consid-
ered obstacles to the further investigation and prosecution of those cases by
the ordinary criminal courts.

42 Due diligence

The notion of due diligence is central to the obligation to investigate and
prosecute human rights violations seriously and effectively. As the Court
held in the case of the La Rochela Massacre v. Colombia:

“The focal point of analysis of whether the proceedings in this case were effec-
tive is whether they complied with the obligation to investigate with due dili-
gence. This obligation requires that the body investigating a violation of human
rights use all available means to carry out all such steps and inquiries as are necessary to
achieve the goal pursued within a reasonable time.”1%7 [emphasis added]

144  See IACtHR La Cantuta v. Peru (Merits, Reparations and Costs), 29 November 2006, para.
154. The Court’s endorsement of the position described here is somewhat implicit, but
only because the domestic authorities had already disregarded the previous acquittals by
the military courts of their own accord, making it unnecessary for the Court to formally
decide the issue. The IACtHR did, however, reiterate its own case law on the question
of fraudulent res judicata and signaled its approval, on that basis, of the decision of the
domestic authorities.

145  See for example IACtHR Las Palmeras v. Colombia (Merits), 6 December 2001, paras. 53-54;
IACtHR 19 Tradesmen v. Colombia (Merits, Reparations and Costs), 5 July 2004, paras. 164-
167 and 172-177; IACtHR Almonacid Arellano et al v. Chile (Preliminary Objections, Merits,
Reparation and Costs), 26 September 2006, paras. 130-133; and IACtHR Radilla Pacheco v.
Mexico (Preliminary Objections, Merits, Reparations and Costs), 23 November 2009, paras.
270-282.

146  IACtHR Radilla Pacheco v. Mexico (Preliminary Objections, Merits, Reparations and Costs), 23
November 2009, paras. 290-298.

147  IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007, para.
156. See also IACtHR Acosta et al. v. Nicaragua (Preliminary Objections, Merits, Reparations
and Costs), 25 March 2017, para. 136.
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In other words, the domestic judicial authorities must do everything in their
power to investigate cases of human rights violations, determine the truth
of what happened and identify, prosecute and punish all those responsible.
This is, of course, a very broad standard, as is illustrated by the Court’s
judgment in the case of the “Military Diary” v. Guatemala, where it held that:

“In this case, the Court concludes that the State has not conducted an investiga-
tion into the facts of this case with due diligence, because: most of the measures
were aimed at obtaining information about the victims; there was an unwar-
ranted delay in unifying the investigation; there was a lack of collaboration from
the Ministry of Defense that has obstructed the progress of the investigations,
and there have been serious omissions with regard to the use of the evidence in
the case file.”

This quote shows the number and variety of ways in which the obliga-
tion to investigate with due diligence can be violated in one single case.
To some extent, then, the due diligence requirement serves as a catch-all
provision, for the Court to sanction any omissions and/or lax behavior by
judicial authorities. For example, the Court has relied on the due diligence
requirement to hold the state responsible where its judicial authorities had
not taken the necessary measures to apprehend persons whose arrest had
been requested by a competent court, even though the person in question
was a state agent whose location was known, or should be known, to the
authorities.148

However, as part of this broad obligation to investigate and prosecute
with due diligence, the Court has also developed a number of more specific
obligations, which give concrete meaning to the concept of due diligence in
relation to particular aspects of the domestic proceedings. These elements
of the obligation to investigate and prosecute with due diligence concern:
1.) the collection and handling of physical evidence, especially in the early
stages of the proceedings; 2.) the direction and scope of the domestic inves-
tigations; and 3.) the obligation of the judge to properly ‘manage’ the trial.

148  See for example IACtHR Juan Humberto Sanchez v. Honduras (Preliminary Objection, Merits,
Reparations and Costs), 26 November 2003, para. 131 and IACtHR The Rio Negro Massa-
cres v. Guatemala (Preliminary Objections, Merits, Reparations ad Costs), 4 September 2012,
para. 204. While it is clear that, in this case, the State did not do everything in its power
to arrest the accused and, thereby, further the domestic proceedings, the case offers vert
little guidance on how to properly conduct such proceedings in future.
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4.2.1  Standards on the collection and management of forensic evidence

In cases of violations to the right to life,14° the forensic evidence collected in
the early stages of the investigation, directly after the body of the victim is
discovered, is of utmost importance for the quality and success of the inves-
tigation as a whole. If the collection of evidence is not handled properly in
those early stages, the possibilities for conducting an effective investigation
in the long run are seriously reduced. In the words of the Court:

“the correct management of the crime scene is the starting point for an investiga-
tion and, therefore, it is crucial in clarifying the nature, circumstances and char-
acteristics of the crime, as well as those involved in it.”150

In this context, the Court has held that:

“the obligation to investigate a death means that the effort to determine the truth
with all diligence must be evident as of the very first procedures.”151

However, a review of the Court’s case law shows that, in many cases, even
the most basic diligence in the collection and handling of forensic evidence
was not observed, due to a lack of capacity and/or will on the part of states’
investigative bodies.!>2 Given the central importance of the forensic evidence
collected during the early stages of the investigation, the Court has not been
satisfied merely to list the mistakes made by investigative bodies and find
states responsible after the fact. Rather, it has imposed on the states under its
jurisdiction detailed minimum standards on the collection of physical evi-
dence and the management of the crime scene. These minimum standards
are not an innovation by the Court itself, but are set out in the UN Manual
on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and

149  This section will refer primarily to cases of extrajudicial execution and other forms of vio-
lent death, but not enforced disappearance. The standards discussed in this section can-
not be applied to cases of enforced disappearance, as the particular nature of that crime
means that there usually is no body or crime scene available to collect physical evidence
from.

150 IACtHR Human Rights Defender et al. v. Guatemala (Preliminary Objections, Merits, Reparati-
ons and Costs), 28 August 2014, para. 209.

151 IACtHR Gonzilez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparations
and Costs), 16 November 2009, para. 300.

152 Examples of mistakes in the management of the crime scene and the collection of physi-
cal found in the Court’s case law include: the failure to take fingerprints, discarding
physical evidence already collected, incomplete or incorrect autopsy reports and even
the arbitrary assignment of names to the bodies of victims. See IACtHR Case of the “Street
Children” (Villagrdn-Morales et al.) v. Guatemala (Merits), 19 November 1999, para. 231;
IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, para. 166 and IACtHR Gonzdlez et al (“Cotton Field”) v. Mexico (Preliminary Objection,
Merits, Reparations and Costs), 16 November 2009, paras. 299-333.
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Summary Executions (Minnesota Protocol).153 Whereas the Minnesota Pro-
tocol itself is a non-binding document describing best practices, the Court
has made it clear that they can be seen as an elaboration of the obligation to
investigate and hence non-compliance with those standards may lead to a
violation of the state’s obligation under the ACHR to effectively investigate
and prosecute human rights violations.

The Court first referred to the Minnesota Protocol in the case of Juan
Humberto Sanchez v. Honduras, stating:

“This Court deems that in cases where there have been extra-legal executions
the State must conduct a serious, impartial and effective investigation of what
happened. In this regard, the United Nations Manual on the Effective Preven-
tion and Investigation of Extra-Legal, Arbitrary and Summary Executions, or
Minnesota Protocol, has set forth certain basic guidelines to conduct the respec-
tive investigations and establish whether the executions have been extra-legal,
summary, and arbitrary. [...]. In this case, said parameters were not fulfilled.”154

In the quote above, the Court is still somewhat implicit about the status
of the Minnesota Protocol and the guidelines articulated therein. While it
does seem to use the guidelines taken from the Protocol in its analysis of
the state’s investigative efforts, it limits itself to noting that the Minnesota
Protocol “has set forth certain guidelines”, without clarifying what the rel-
evance of these guidelines is. It was more explicit on this point in later cases.
In the case of Zambrano Vélez v. Ecuador, the Court explained that:

“on the grounds of the United Nations Manual on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions, this Court has
defined the guiding principles that should be observed when it is considered
that a death may be due to extrajudicial execution. The State authorities that
conduct an investigation must, inter alia, (a) identify the victim; (b) recover and
preserve the probative material related to the death, in order to facilitate any

153 The UN Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary

and Summary Execution has recently been revised and is now called the Minnesota Pro-
tocol on the Investigation of Potentially Unlawful Death (2016), available at http:/ /www.
ohchr.org/Documents/Issues/Executions/MinnesotaProtocollnvestigationPotentially-
UnlawfulDeath2016.pdf, last accessed: 01-09-2017.
As noted by Jan Hessbruegge, the Minnesota protocol, in turn, summarizes and sup-
plements the principles concerning the investigation of violations of the right to life
developed by human rights bodies, including the IACtHR, through “a process of legal
cross-fertilization that reaches back to the venerable Veldsquez Rodriguez judgment”. J.
Hessbruegge, ‘Minnesota Protocol on the investigation of unlawful death gets a new life’,
EJIL Talk!, 26 May 2017, available at <https://www.ejiltalk.org/minnesota-protocol-on-
the-investigation-of-unlawful-death-gets-a-new-life />, last checked: 17-09-2018.

154  IACtHR Juan Humberto Sdnchez v. Honduras (Preliminary Objection, Merits, Reparations and
Costs), 26 November 2003, para. 127.
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investigation; (c) identify possible witnesses and obtain their statements in rela-
tion to the death under investigation; (d) determine the cause, method, place and
moment of the death, as well as any pattern or practice that could have caused
the death, and (e) distinguish between natural death, accidental death, suicide
and murder. In addition, it is essential to search exhaustively the scene of the
crime and autopsies and analyses of human remains must be carried out rigor-
ously by competent professionals, using the most appropriate procedures.”155

Thus, the early stages of the investigation into a possibly unlawful death
and the collection and handling of evidence, especially forensic evidence,
must be guided by the basic principles and purposes listed in the quote
above.156 However, these basic principles are not the full extent of the obli-
gations the Court has imposed on states. In the Cotton Field case, the Court
applied much more detailed and practical standards, all of them taken
from the Minnesota Protocol, concerning the way in which the responsible
authorities should, 1.) manage, analyze and preserve the crime scene;!57
2.) maintain and report on the chain of custody for each item of forensic

155
156

157

IACtHR Zambrano Vélez et al. v. Ecuador (Merits, Reparations and Costs), 4 July 2007, para. 121.
These guidelines were listed in the original Minnesota Protocol, which was concluded
in 1991. However, the revised version of the Minnesota Protocol, published in 2017, does
not contain these guiding principles.

IACtHR Gonzilez et al (“Cotton Field”) v. Mexico (Preliminary Objection, Merits, Reparati-
ons and Costs), 16 November 2009, para. 301, stating that “regarding the crime scene, the
investigators must, at the very least: photograph the scene and any other physical evi-
dence, and the body as it was found and after it has been moved; gather and conserve
the samples of blood, hair, fibers, threads and other clues; examine the area to look for
footprints or any other trace that could be used as evidence, and prepare a detailed report
with any observations regarding the scene, the measures taken by the investigators, and
the assigned storage for all the evidence collected. The obligations established by the
Minnesota Protocol establish that, when investigating a crime scene, the area around the
body must be closed off, and entry into it prohibited, except for the investigator and his
team.”.
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evidence;158 3.) conduct and report on autopsies;1> and 4.) identify bodies
and return them to the family of the victim after a positive identification has
been made.160

Finally, the Court has made it clear that the standards from the Min-
nesota Protocol are applicable to investigations into all types of violent
death, not only to cases concerning extrajudicial executions.1¢1 This position
reflects a development in the Minnesota Protocol itself, which has recently
been revised and expanded. The revised version is officially known as the
Minnesota Protocol on the Investigation of Potentially Unlawful Death,
which reflects the expansion of the scope of the standards contained in it.

In short, the IACtHR has relied on the Minnesota Protocol to give prac-
tical content to the very broad notion of ‘due diligence’ when applied to the
collection and handling of forensic evidence in cases concerning (potential)
violations of the right to life. These standards are especially important in the
first stages of the investigations, which are vital to the effectiveness of the
investigations as a whole. The IACtHR's reliance on the Minnesota Protocol
in this respect has made the standards included in it binding on the states
under the Court’s jurisdiction.

158  Idem, para. 305, stating that “the United Nations Manual indicates that due diligence in
the legal and medical investigation of a death requires maintaining the chain of custody
of each item of forensic evidence. This consists in keeping a precise written record, com-
plemented, as applicable, by photographs and other graphic elements, to document the
history of the item of evidence as it passes through the hands of the different investiga-
tors responsible for the case. The chain of custody can extend beyond the trial, sentencing
and conviction of the accused; given that old evidence, duly preserved, could help exon-
erate someone who has been convicted erroneously. The exception to the foregoing is the
positively identified remains of victims, which can be returned to their families for burial,
on condition that they cannot be cremated and may be exhumed for new autopsies.”.

159  Idem, para. 310, stating that “the purpose of an autopsy is, at the very least, to gather
information to identify the dead person, and the hour, date, cause and form of death. An
autopsy must respect certain basic formal procedures, such as indicating the date and
time it starts and ends, as well as the place where it is performed and the name of the
official who performs it. Furthermore, inter alia, it is necessary to photograph the body
comprehensively; to x-ray the body, the bag or wrappings, and then undress it and record
any injuries. Any teeth that are absent, loose or damaged should be recorded, as well as
any dental work, and the genital and surrounding areas examined carefully to look for
signs of rape. When sexual assault or rape is suspected, oral, vaginal and rectal liquid
should be preserved, as well as any foreign hair and the victim’s pubic hair. In addition,
the United Nations Manual indicates that the autopsy report should note the body posi-
tion and condition, including whether it is warm or cold, supple or rigid; the deceased’s
hands should be protected, the ambient temperature noted, and any insects present col-
lected.”.

160 Idem, paras. 313-324.

161 TACtHR Acosta et al. v. Nicaragua (Preliminary Objections, Merits, Reparations and Costs), 25
March 2017, para. 135, explaining that “this Tribunal has specified the guiding principles
which should be observed in an investigation when confroted with a violent death [...].
With respect to what has been alleged by the State, this Tribunal has noted in various
cases that these principles should be observed by the responsible authorities regardless
of whether the violent death can be qualified as an ‘extrajudicial execution’, which is not
[the type of crime, HB] under analysis in the present case”. [translation by the author]
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4.2.2  The obligation to investigate exhaustively and analyze all available
information

The principle of due diligence acquires a particular meaning when under-
stood in light of the aims of criminal investigation, as determined by the
IACtHR, to identify all those responsible for the human rights violations
under investigation. From this angle, the principle of due diligence requires
states to investigate the human rights violations in question exhaustively.
This means that they should, on the basis of a thorough analysis of all avail-
able information, determine logical lines of investigation aimed at identify-
ing the full circle of possible authors, both material and intellectual. 162

This requirement has been developed by the Court in response to the
many investigative ‘blind spots” with which it has been confronted over
the course of its case law. In the cases heard by the Court, judicial authori-
ties regularly make choices which do not seem to be based on any rational
investigative strategy, but which seriously limit the scope of their investiga-
tions and/or their chances of success. For example, in the case of Gutiérrez
and family v. Argentina, the IACtHR examined the domestic investigations
into the murder of a police commissioner who, at the time of his death, was
investigating a case which was later revealed to be part of a massive corrup-
tion scandal. However, the Court noted that this corruption case was never
seriously taken into consideration as a possible motive in the investigations
into the police commissioner’s death.163

Similarly, in its judgment in the case of Gudiel Alvarez et al. (“Diario
Militar”) v. Guatemala, the Court considered the investigative strategy of the
Guatemalan authorities upon the appearance of an important document
called the Military Diary, which provides insight into the systematic practice
of enforced disappearance executed by the Guatemalan military.164 Here,
the Court commented that it was “inexplicable” that the Prosecutor’s Office
decided to investigate each person described in the Military Diary individu-
ally, given that “[t]he complaint based on these cases was filed following the
appearance of the Diario Militar [...] and this document clearly reveals facts
that are related, presumably committed under a chain of command, with a
coordinated and common planning and execution”.165

162 See for example IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11
May 2007, paras. 162-164 and IACtHR Edgar Garcia and family v. Guatemala (Merits, Repa-
rations and Costs), 29 November 2012, paras. 148-150.

163 IACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25 November
2013, paras. 103-104.

164 The Military Diary provides an overview of some of the individuals who had been disap-
peared by the Guatemalan military during the internal armed conflict. Each entry in the
Diary provides a picture of one of these individuals, a list of their activities, the date of
their disappearance and the date of their execution.

165 IACtHR Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala (Merits, Reparations and Costs),
20 November 2012, para. 247.
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As a third and final example, the Court noted in its judgment in the
case of The Massacre of EI Mozote and nearby Places v. El Salvador that the judi-
cial authorities conducting the domestic investigations into the massacre
did not, at any point, consult the report of the official Truth Commission
installed after the internal armed conflict. Had it done so, it would have
found a list of (some of) the military units involved in the operations in the
relevant area and the commanders in charge of them, which could have
provided indications as to the possible authors of the massacres.166

In each of these examples, the result of the seemingly illogical choices of
the judicial authorities in charge of the investigations has been that certain
categories of people have remained outside the scope of the domestic inves-
tigations, especially (high-ranking) state agents. It is in response to such
situations that the Court has obligated states to investigate human rights
violations exhaustively and with the aim of identifying all those respon-
sible, both material and intellectual authors. Concretely, this requires the
judicial authorities to 1.) use all available information; 2.) follow up on all
logical lines of investigation; 3.) analyze the case in its historical and politi-
cal context;16” and 4.) identify systematic patterns and structures underlying
human rights violations.168

The first of these requirements means simply that the authorities should
use all relevant information for their investigation that is reasonably avail-
able to them. As the example of the EI Mozote case makes clear, this includes
information obtained through sources other than their own investigations,
like truth commission reports. Moreover, the information taken from all
these sources should be combined and analyzed together to maximize their
utility. For example, the Court found in the case of the “Diario Militar” that:

“the absence of a joint and interrelated study of the Diario Militar, the Histori-
cal Archive of the National Police, and the statements of the victims’ families,
among other matters, have led to the absence of significant progress in the inves-
tigation, which has resulted in its ineffectiveness and the consequent failure to
identify and punish those who, in different ways, may have participated in the
said violations. The Court emphasizes that the abundant documentary evidence
(the Diario Militar and Historical Archive of the National Police) in the case file
has appeared by accident or through unofficial channels, and thus it has not been

166  IACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, para. 256.

167  See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs),
1 March 2005, para. 91 and IACtHR Heliodoro Protugal v. Panama (Preliminary Objections,
Merits, Reparations and Costs), 12 August 2008, para. 153.

168  See for example IACtHR Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala (Merits, Repara-
tions and Costs), 20 November 2012, para. 247.
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the result of a serious and diligent investigation. Nevertheless, and even given
this type of evidence, the competent authorities have continued not to adopt
the necessary measures to take advantage of the information contained in this
evidence or to follow up on the indications that emerge from it.”169

In other words, the authorities should not only analyze all available infor-
mation in order to identify logical lines of investigation, it should also
combine different sources and materials and analyze them integrally, rather
than consider each item in isolation.170

The second requirement means that the judicial authorities should thor-
oughly analyze the available information with an eye to identifying possible
motives and hypotheses of authorship. Moreover, the judicial authorities
should be willing to follow the logical lines of investigation wherever they
may lead, also, and especially, if they point to the possible involvement of
state agents. In the case of Gutiérrez and family v. Argentina described above,
the Court noted, in respons to the lack of serious examination of the police
commissioner’s investigation of a large corruption scandal as a possible
motive for his murder, that:

“it is not incumbent on the Court to analyze the hypotheses on authorship devel-
oped during the investigation of the events and, consequently, to determine
individual responsibilities, the definition of which corresponds to the domestic
criminal courts. Nevertheless, the Court has stipulated that when the “facts refer
to the violent death of a person, the investigation opened must be conducted
in such a way that it can ensure the appropriate analysis of the corresponding
hypotheses of authorship, in particular those that infer the participation of State
agents.”” 171

In this case, the Court found that a proper investigation of the motives for
the murder of the police commissioner would have alerted the investiga-
tors to certain ‘theories of authorship” which were not examined in the
domestic proceedings. Specifically, an investigation of the motives might
have pointed to the involvement of state agents who were connected to the
corruption scandal being investigated by police commissioner Gutiérrez.

Likewise, the Court has found that, in cases of human rights violations com-
mitted against human rights defenders, the investigations should examine
whether the work of the human rights defender in question may provide a

169  See IACtHR Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala (Merits, Reparations and
Costs), 20 November 2012, para. 256.

170 See also TACtHR Case of the “Street Children” (Villagran-Morales et al.) v. Guatemala (Merits),
19 November 1999, para. 233.

171  IACtHR Gutiérrez and family v. Argentina (Merits, Reparations and Costs), 25 November
2013, para. 102.
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motive for the commission of violations against them.172 For example, the
case of Acosta et al. v. Nicaragua concerned the murder of the husband of
a well-known human rights defender and the subsequent investigations
conducted by the domestic authorities. The Court noted that throughout
the investigations the work of the victim’s wife had never seriously been
examined as a possible motive for his murder, which resulted in incomplete
investigations.173 In this context, the Court, while noting again that it is not
its place to determine suitable hypotheses of authorship, held that:

“in this case, due diligence should be evaluated in light of the need to determine
the veracity of the accounts or hypotheses of what happened, particularly when
the alleged shortcomings in the proceedings carried out by the judicial authori-
ties have had a decisive impact on the clarification of the circumstances of the
case, the legal qualification of the facts or on the final result of the proceedings.
[...] The Court considers that, in cases of attacks against human rights defenders,
States have the obligation to ensure that justice is done impartially, timely and
with due diligence, which implies an exhaustive examination of all the informa-
tion in order to design and execute an investigation aiming for the due analysis
of the hypotheses of authorship, by action or omission, at different levels, explor-
ing all logical lines of investigation towards identifying those responsible.”174
[translation by the author]

Thus, the failure by the domestic authorities to follow all logical lines of
investigation and examine the full circle of possible authors of the crime
in question led the Court to conclude that the investigations had not been
conducted with due diligence.

In order for the judicial authorities to be able to identify all relevant
lines of investigation in an individual case, the Court has ordered that
cases of human rights violations should not be examined ‘in isolation’, but
should be analyzed in their proper context.1”> As the example of the “Diario
Militar” case described above makes clear, the artificial ‘individualization’
of cases which form part of a wider context is sometimes used a strategy to
obscure the mechanisms and structures underlying the systematic practice
of human rights violations. Such a contextual analysis requires the judicial
authorities to investigate cases of human rights violations together with

172 See for example IACtHR Human Rights Defender et al. v. Guatemala (Preliminary Objections,
Merits, Reparations and Costs), 28 August 2014, paras. 215-225 and IACtHR Acosta et al. v.
Nicaragua (Preliminary Objections, Merits, Reparations and Costs), 25 March 2017, paras. 137
and 142-146.

173 TACtHR Acosta et al. v. Nicaragua (Preliminary Objections, Merits, Reparations and Costs), 25
March 2017, paras. 137 and 146.

174  Idem, paras. 142-143.

175 See for example IACtHR Edgar Garcia and family v. Guatemala (Merits, Reparations and Costs),
29 November 2012, para. 150 and IACtHR La Rochela Massacre v. Colombia (Merits, Repara-
tions and Costs), 11 May 2007, para. 158.
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other cases with which they have a direct connection.1”6¢ Moreover, the obli-
gation to conduct a contextual analysis also means that the individual case
should be examined in light of the larger historical and political context in
which it occurred. This is especially important for the investigation of cases
involving grave human rights violations, which are often (but not necessar-
ily) committed in situations of armed conflict or as part of a policy enforced
by an oppressive regime.177

The Court articulated the need for a contextual analysis of the individual
case particularly clearly in its judgment in the case of Manuel Cepeda Vargas
v. Colombia. The case concerned the execution of a Senator Manuel Cepeda
Vargas, one of the leaders of the Unién Patriética (“UP”), a political party
co-founded by a number of guerrilla organizations as part of an attempt to
negotiate peace in Colombia in the 1980s. The execution of the material vic-
tim was part of a campaign of threats and violence by paramilitary organi-
zations and certain elements of the Colombian military, in which thousands
of members of the UP were killed between 1985 and 1994.178 However, the
domestic investigations into the death of Senator Cepeda Vargas did not

176  See for example IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11
May 2007, para. 162, where the Court notes that, despite the fact that the Rochela massa-
cre and the disappearance of the 19 Tradesmen were directly connected, this relationship
was not taken into account by the Office of the Attorney General, which was responsible
for the domestic investigations; IACtHR Gonzilez et al (“Cotton Field”) v. Mexico (Prelimi-
nary Objection, Merits, Reparations and Costs), 16 November 2009, paras. 366-369, where
the State rejected the ‘individualization” of the investigations into the deaths of the vic-
tims and the State’s argument that “the only common feature of the eight cases is that the
bodies appeared in the same area”, noting that “all the murders took place in the context
of violence against women; and IACtHR Gudiel Alvarez et al. (“Diario Militar”) v. Guate-
mala (Merits, Reparations and Costs), 20 November 2012, para. 247, where the Court found
it “inexplicable” why the Prosecutor’s Office decided to investigate each person found
in the Military Diary individually, given that “[t]he complaint based on these cases was
filed following the appearance of the Diario Militar (supra para. 166) and this document
clearly reveals facts that are related, presumably committed under a chain of command,
with a coordinated and common planning and execution.”.

177 See for example IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs),
1 March 2005, para. 91, noting that “neither the habeas corpus procedure nor the criminal
proceedings took into account the characteristics of the reported facts, the situation of
armed conflict affecting El Salvador at the time the facts under investigation allegedly
occurred, or the different situations in which people who disappeared during the armed
conflict when they were children have been found”; and IACtHR Heliodoro Protugal v.
Panama (Preliminary Objections, Merits, Reparations and Costs), 12 August 2008, para. 153,
noting that the “political context”in which the disappearance of the material victim had
occurred was not taken into account throughout the domestic investigations, and that
doing so could have given indiciation as to the possible involvement of military intel-
ligence officials in the planning and execution of the crime.

178 IACtHR Manuel Cepeda Vargas v. Colombia (Preliminary Objections, Merits, Reparations
and Costs), 26 May 2010, paras. 74-88. As the Court notes, there is no consensus over the
exact number of members of the UP killed as part of this campaign. International bodies,
including the UN High Commissioner for Human Rights and the Inter-American Com-
mission of Human Rights have estimated the number to be 1500 or even higher.



Chapter 3 Anatomizing the obligation to investigate, prosecute and punish human rights violations 149

take into account this larger context of violence against members of the UP.
In relation to this, the Court noted that:

“In complex cases, the obligation to investigate includes the duty to direct the
efforts of the apparatus of the State to clarify the structures that allowed these
violations, the reasons for them, the causes, the beneficiaries and the conse-
quences, and not merely to discover, prosecute and, if applicable, punish the
direct perpetrators. [...]

As part of the obligation to investigate extrajudicial executions such as the
one perpetrated in the instant case, the State authorities must determine, by
due process of law, the patterns of collaborative action and all the individuals
who took part in the said violations in different ways, together with their corre-
sponding responsibilities. It is not sufficient to be aware of the scene and mate-
rial circumstances of the crime; rather it is essential to analyze the awareness of
the power structures that allowed, designed and executed it, both intellectually
and directly, as well as the interested persons or groups and those who benefited
from the crime (beneficiaries). This, in turn, can lead to the generation of theo-
ries and lines of investigation, the examination of classified or confidential docu-
ments and of the scene of the crime, witnesses, and other probative elements,
but without trusting entirely in the effectiveness of technical mechanisms such
as these to dismantle the complexity of the crime, since they may not be suffi-
cient. Hence, it is not a question of examining the crime in isolation, but rather of
inserting it in a context that will provide the necessary elements to understand
its operational structure.”179

Thus, when examining the historical and political context in which human
rights violations are committed, judicial authorities should, in particular,
focus on the systematic patterns and/or structures underlying their com-
mission. The Court first imposed this obligation in the case of the La Rochela
Massacre v. Colombia, where it held:

“In context of the facts of the present case, the principles of due diligence
required that the proceedings be carried out taking into account the complex-
ity of the facts, the context in which they occurred and the systematic patterns
that explain why the events occurred. In addition, the proceedings should have
ensured that there were no omissions in gathering evidence or in the develop-
ment of logical lines of investigation. Thus, the judicial authorities should have
borne in mind the factors indicated in the preceding paragraph that denote a
complex structure of individuals involved in the planning and execution of
the crime, which entailed the direct participation of many individuals and the
support or collaboration of others, including State agents. This organizational
structure existed before the crime and persisted after it had been perpetrated,
because the individuals who belong to it share common goals.”180

179

180

TACtHR Manuel Cepeda Vargas v. Colombia (Preliminary Objections, Merits, Reparations and
Costs), 26 May 2010, paras. 118-119.

TACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007, para.
158.
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In short, the study of the historical and political context in which the human
rights violations under investigation were committed will alert judicial
authorities to the existence of certain power structures underlying their
commission. An analysis of those power structures will, in turn, enable the
investigators to identify the individuals who were part of that structure and
who, therefore, carry responsibility for the commission of the human rights
violations. For this reason, the Court now consistently requires states to
undertake such a contextual analysis as part of the obligation to investigate
human right violations with due diligence.18! In this way the investigation
will benefit from the information already available concerning the histori-
cal and political context surrounding the commission of particular human
rights violations, and at the same time contribute to the further develop-
ment of the “historical truth” and the fulfillment of the public’s right to
know that truth.182

4.2.3  The judge’s obligation to guide the proceedings and avoid excessive
formalism

The previous two section have focused mostly on the obligations of inves-
tigators and prosecutors in domestic proceedings concerning human rights
violations, since the collection, handling and analysis of evidence is primar-
ily their responsibility. However, the Court has made it clear that judges are
also bound by the obligation to conduct the proceedings with due diligence.
Like all other institutions involved in the investigation and prosecution of
human rights violations, judges are obligated to take all necessary measures
within their power to ensure the determination of the truth and the identi-
fication and punishment of those responsible. Taking into account their role
and duties, the Court has determined that:

181  See for example IACtHR Gomes Lund et al. (Guerrilha do Araguaia”) v. Brazil (Preliminary
Objections, Merits, Reparations and Costs), 24 November 2010, para. 256(a); IACtHR The Rio
Negro Massacres v. Guatemala (Preliminary Objections, Merits, Reparations ad Costs), 4 Sep-
tember 2012, para. 194; IACtHR The Case of the Massacre of EI Mozote and Nearby Places v.
El Salvador (Merits, Reparations and Costs), 25 October 2012, para. 257; and IACtHR Edgar
Garcia and family v. Guatemala (Merits, Reparations and Costs), 29 November 2012, para. 148-
150.

182 In this context, the Court emphasized in the case of the La Rochela Massacre that “[iJn cases
of grave violations of human rights, the positive obligations inherent in the right to truth
demand the adoption of institutional structures that permit this right to be fulfilled in the
most suitable, participatory, and complete way. These structures should not impose legal
or practical obstacles that make them illusory. The Court emphasizes that the satisfac-
tion of the collective dimension of the right to truth requires a legal analysis of the most
complete historical record possible. This determination must include a description of the
patterns of joint action and should identify all those who participated in various ways
in the violations and their corresponding responsibilities.” IACtHR La Rochela Massacre
v. Colombia (Merits, Reparations and Costs), 11 May 2007, para. 195. See also IACtHR Case
of the Members of the village of Chichupac and Neighboring Communities of the Municipality of
Rabinal v. Guatemala (Preliminary Observations, Merits, Reparations and Costs), 30 November
2016, para. 212.
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“as the competent authority to lead the process, the judge has the obligation
to conduct it in a manner that [takes] into account the reported facts and their
context so as to manage the proceedings as diligently as possible in order to
determine the facts and establish the corresponding responsibilities and repara-
tions, avoiding delays and omissions when requesting evidence.”183

This quote illustrates that the judge has to play his role in the investigative
phase of the proceedings with due diligence, so as to ensure a swift and
accurate determination of the facts of the case. Moreover, the Court has
determined that the due diligence principle informs the way judges should
operate throughout the proceedings and, particularly, how they should con-
front procedural obstacles which might arise at any stage. In this context,
the Court takes the position that:

“judges, in their capacity to guide the proceedings, have the obligation to
manage and prosecute judicial proceedings in a way that does not sacrifice justice
and due process of law to formalism and impunity; otherwise, this leads to the viola-
tion of the State’s international obligation of prevention and to protect human
rights, and violates the right of the victim and his or her next of kin to know the
truth of what happened, that those responsible are identified and punished, and
to obtain the corresponding reparations.”184 [emphasis added]

The criterion formulated here by the IACtHR has been developed and
applied in response to two types of procedural obstacles: 1.) insistence
on ‘irrational formalities” which prevent the proceedings from moving
forward; and 2.) abuse of process scenarios, where the defense uses the
remedies at its disposal in such a way that the proceedings are unable to
proceed.

The recent judgment in the case of Acosta et al. v. Nicaragua, concerning
the murder of the husband of a well-known lawyer and activist, provides an
example of the first of these two situations. As noted in the previous section,
one of the main shortcomings of the investigations into the murder was that
they did not take into account the possibility that it may have been moti-
vated by the work of the wife of the material victim. Moreover, the judge
overseeing the proceedings had ordered the definitive stay of proceedings
against one person investigated as a possible intellectual author of the
murder, overruling the prosecutor’s requested for the continuation of the
investigations against him. The wife of the material victim issued an appeal
against this decision, which was accepted by the judge, under the condition
that the claimant would present, within 24 hours, “the paper necessary to

183  IACtHR Serrano Cruz sisters v. El Salvador (Merits, Reparations and Costs), 1 March 2005,
para. 88.

184 IACtHR Sudrez Peralta v. Ecuador (Preliminary Objections, Merits, Reparations and Costs), 21
May 2013, para. 93, citing IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations
and Costs), 25 November 2003, para. 211.
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certify the documents and send them to the superior tribunal”.185 Upon
expiration of that term, the judge concluded that the appellant had failed to
present “the paper or a sum equal to the costs of the photocopies.”180 As a
result, the judge declared the appeal to be void and the stay of proceedings
remained in force.

The IACtHR found that the procedural rule requiring the appellant to
provide the paper for photocopies of the file was baseless, as it served nei-
ther legal certainty, nor the administration of justice, nor the protection of
individual rights.187 Moreover, the Court questioned the way in which the
judge had applied the rule in this particular case, noting that he could have
done more to prevent that this formality would obstruct the appellant’s
access to justice.188 In this context, the Court held that:

“judges, in their capacity to guide the proceedings, have the obligation to guide
and direct the judicial proceedings with the aim of not sacrificing justice and
due process in favor of formalism and impunity. In this case, on top of impos-
ing an economic burden on the victim of the crime, the Court considers that this
requirement constitutes a mere formality which made it impossible for Mrs.
Acosta to have access to justice to challenge nothing less than the procedural
act which definitively removed the possibility of investigating an hypothesis
about the participation of others [than the direct perpetrators, HB] as instigators
of the crime against her husband. The State did not justify why the application of
this norm was reasonably necessary for the proper administration of justice.”18
[translation by the author]

In other words, the IACtHR found that the domestic judge should have
disregarded the procedural rule in question, giving preference to the appel-
lant’s interests and her right to access to justice. By not doing so, the judge
contributed to the lack of diligence of the judicial authorities in investigat-
ing the possible involvement of certain persons as intellectual authors of the
crime committed against the material victim.190

Similarly, the Court has established that judges should not allow the
filing of large numbers of legal actions and remedies by the defense from
becoming an obstacle to the progress and eventual completion of the pro-
ceedings. It first found to this effect in its judgment in the case of Bulacio v.
Argentina, where a barrage of “diverse legal questions and remedies” filed

185 IACtHR Acosta et al. v. Nicaragua (Preliminary Objections, Merits, Reparations and Costs), 25
March 2017, para. 161. At the time of writing, the Acosta judgment is only available in
Spanish. The Spanish original of this phrase reads: “el papel correspondiente para certifi-
car diligencias y remitirlas al tribunal superior”. The word “papel” has the double mean-
ing of ‘paper” and ‘form’. From the context described here, I gather that the text refers
simply to sheets of paper.

186 Idem, para. 161.

187  Idem, para. 163.

188 Idem, paras. 164-165.

189  Idem, para. 165.

190 Idem, para. 169.
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by the defense had delayed the proceedings to such an extent that they were
eventually declared extinguished without ever reaching a conclusion.191
When confronted with this state of affairs, the IACtHR held that:

“This manner of exercising the means that the law makes available to the defense
counsel has been tolerated and allowed by the intervening judiciary bodies,
forgetting that their function is not exhausted by enabling due process that guar-
antees defense at a trial, but that they must also ensure, within a reasonable time,
the right of the victim or his or her next of kin to learn the truth about what
happened and for those responsible to be punished.

The right to effective judicial protection therefore requires that the judges
direct the process in such a way that undue delays and hindrances do not lead
to impunity, thus frustrating adequate and due protection of human rights.”192

Based on this reasoning, the Court ordered the domestic proceedings to
be reopened, overruling the domestic courts” decision to declare it extin-
guished. The IACtHR upheld this reasoning in several later judgments,
particularly in two important judgments against Guatemala, where abuse
of the ‘appeal for legal protection” (amparo) has become a standard tool for
defense lawyers to derail and delay criminal proceedings against their cli-
ents.193 In the first of these two judgments, in the case of Myrna Mack Chang
v. Guatemala, the Court recognized that the abuse of the amparo remedy was
partly the result of problems in the legislation regulating it. However, the
Court found that judges were under the obligation to apply the law in such
a way that the victims’ right to access to justice and the state’s obligation to
prosecute and punish those responsible for human rights violations would
not be unduly affected. In the words of the Court:

“In the chapter on proven facts, lack of diligence and of willingness of the courts
was demonstrated, as regards moving the criminal proceeding forward to eluci-
date all the facts pertaining to the death of Myrna Mack Chang and to punish
all those responsible. The Court will not analyze here the actions of each of the
courts that lacked due diligence [...] but as an example it will only refer to the
use of amparo remedies, the filing and processing of which led those in charge of
the criminal proceeding to incur notorious delays in the instant case. [...].

[T]he Court calls attention to the fact that in the criminal proceeding under
discussion, frequent filing of this remedy, although permissible according to the law,
has been tolerated by the judicial authorities. This Court deems that the domestic
judge, as a competent authority to direct the proceeding, has the duty to channel it
in such a manner as to restrict the disproportionate use of actions whose effect is to delay
the proceeding. Processing of the amparo remedies together with their respective

191  IACtHR Bulacio v. Argentina (Merits, Reparations and Costs), 7 September 2001, para. 113.

192 IACtHR Bulacio v. Argentina (Merits, Reparations and Costs), 7 September 2001, paras. 114-
115.

193 IACtHR “Las Dos Erres” Massacre v. Guatemala (Preliminary Objection, Merits, Reparations
and Costs), 24 November 2009, paras. 108-121.
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appeals was, in turn, conducted without complying with the legal terms, as the
Guatemalan courts took on average six months to decide each one. This situation
caused a paralysis of the criminal proceeding.

[...]

In light of the above, the Court deems that the judges, who are in charge
of directing the proceeding, have the duty to direct and channel the judicial
proceeding with the aim of not sacrificing justice and due legal process in favor
of formalism and impunity. Thus, if the authorities permit and tolerate such use
of judicial remedies, they turn them into a means for those who commit the ille-
gal act to delay and obstruct the judicial proceeding. This leads to a violation of
the international obligation of the State to prevent and protect human rights and
it abridges the right of the victim and the next of kin of the victim to know the
truth of what happened, for all those responsible to be identified and punished,
and to obtain the attendant reparations.”194

On the surface, it would seem strange for the IACtHR to order judges to
limit the use of the amparo in criminal proceedings, being the most impor-
tant remedy available in much of Latin America for the protection of human
rights. The Court specifically addressed this seeming paradox in its judg-
ment in the case of the “Las Dos Erres Massacre v. Guatemala, stating:

“In this case the Court notes that the provisions that regulate the appeal for legal
protection, the lack of due diligence and tolerance by the courts when processing
them, as well as the lack of effective judicial protection, have allowed the abusive
use of the appeal as a delaying practice in the proceeding. [...]

In light of the above, the Court believes that the appeal for legal protection is
an adequate remedy to protect individuals” human rights, since it is suitable to
protect the juridical situation infringed, as it is applicable to acts of authority that
imply a threat, restriction or violation of the protected rights. However, in the
instant case the current structure of the appeal for legal protection in Guatemala
and its inadequate use have impeded its true efficiency, as it is not capable of
producing the result for which it was conceived.”195

The IACtHR thus emphasizes the importance of the amparo remedy and
its utility in protecting the rights of the defendant in criminal trials. How-
ever, the improper regulation of that remedy in domestic law - leading to
frivolous and even abusive appeals by defendants in criminal trial —and a
lax attitude of judges in the face of such abusive appeals, may cause it to
become an instrument for the obstruction of justice, rather than an instru-
ment for the protection of human rights. In order to prevent this from hap-
pening, the Court has imposed on judges the obligation to respond to such
frivolous and abusive appeals for amparo with due diligence, meaning that
they should not allow them to delay the proceedings excessively. However,

194 IACtHR Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), 25 November
2003, paras. 203-211.

195 IACtHR “Las Dos Erres” Massacre v. Guatemala (Preliminary Objection, Merits, Reparations
and Costs), 24 November 2009, paras. 120-121.
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the Court has not yet specified how exactly judges should restrict the use of
a remedy which is available to the defense by law, or how to process such
appeals in a way that does not obstruct the progress of the proceedings.
Rather, it has left it to domestic judges and lawmakers to figure out these
‘details’.

4.3 Obligation to impose a punishment proportionate to the gravity of
the crime

As described above in the introduction to this section, the punishment of
those responsible for human rights violations should be, according to the
Court, one of the goals in light of which it will analyze the effectiveness of
domestic proceedings. At the same time, the imposition of an appropriate
punishment is, in itself an essential element of the obligation to investigate,
prosecute and punish human rights violations. In fact, the Court suggested
early on in its case law, in its judgment concerning the “Street Children” v.
Guatemala, the complete lack of punishment of any of those responsible for
the human rights violations in question is sufficient reason to conclude that
the state has violated its obligations under the ACHR.19

Moreover, the Court requires, as a general rule, that the punishment
imposed is proportional in light of the gravity of the human rights violation
in question. Even where judicial authorities have succeeded in investigating
those violations, identifying those responsible and successfully prosecut-
ing them so that they gain a conviction against them, their work can still
be undone by the imposition of a disproportionally light sentence, which
would make the proceedings preceding the punishment illusory — and
therefore ineffective — in retrospect. In the words of the Court:

196 IACtHR Case of the “Street Children” (Villagrdn-Morales et al.) v. Guatemala (Merits), 19

November 1999, para. 228, saying: “If we confront the facts in this case with the fore-
going, we can observe that Guatemala conducted various judicial proceedings on the
facts. However, it is clear that those responsible have not been punished, because they
have not been identified or penalized by judicial decisions that have been executed. This
consideration alone is enough to conclude that the State has violated Article 1.1 of the
Convention, since it has not punished the perpetrators of the corresponding crimes. In
this respect, there is no point in discussing whether the defendants in the domestic pro-
ceedings should be acquitted or not. What is important is that, independently of whether
or not they were the perpetrators of the unlawful acts, the State should have identified
and punished those who were responsible, and it did not do so.”
How exactly this statement relates to the Court’s now standard position that the obli-
gation to investigate, prosecute and punish is one of means, not results, is unclear. To
be sure, the Court’s finding from the “Street Children” case has remained a one-off. It
should also be noted that this finding was done at an early stage of the development of
the Court’s case law on the obligation to investigate, prosecute and punish, when carefull
scrutiny of domestic proceedings had not yet become part of the Court’s standard prac-
tice. As a result, the Court could only judge domestic proceedings by their lack of results.
In more recent cases, the Court can often identify so many serious shortcomings in the
domestic proceedings that it does not need to rely on the lack of punishment alone to
motivate its finding that the State has violated its obligations under the ACHR.
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“The imposing of an appropriate punishment duly founded and proportionate
to the seriousness of the facts, by the competent authority, permits verification
that the sentence imposed is not arbitrary, thus ensuring that it does not become
a type of de facto impunity.”197

A more complete statement on the requirement of proportionality of the
punishment imposed on those responsible for (grave) human rights viola-
tions can be found in the case of the La Rochela massacre v. Colombia, where
it held that:

“With regard to the principle of proportionality of the punishment, the Court
deems it appropriate to emphasize that the punishment which the State assigns
to the perpetrator of illicit conduct should be proportional to the rights recog-
nized by law and the culpability with which the perpetrated acted, which in
turn should be established as a function of the nature and gravity of the events.
The punishment should be the result of a judgment issued by a judicial author-
ity. Moreover, in identifying the appropriate punishment, the reasons for the
punishment should be determined. With regard to the principle of lenity based
upon the existence of an earlier more lenient law, this principle should be harmo-
nized with the principle of proportionality of punishment, such that criminal
justice does not become illusory. Every element which determines the severity
of the punishment should correspond to a clearly identifiable objective and be
compatible with the Convention.”198

Allin all, the principle of proportionality, as described here by the IACtHR,
would seem to require the imposition of considerable prison sentences in
cases concerning grave violations of human rights. However, the Court has
never provided an exact indication of — or a minimum standard for — what
it would consider to be a proportionate punishment.

Moreover, while it is thus clear that the IACtHR requires the impositions
of a proportional punishment, case law on this element of the overarching
obligation to investigate, prosecute and punish is relatively scarce. In many
of the cases heard by the Court, the lack of an appropriate punishment for
human rights violations arose because of a previous defect in the investiga-
tion and/or prosecution, as a result of which the case never reached the
sentencing stage. In such cases, the IACtHR therefore did not discuss the
issue of appropriate punishment directly. The issue has come up in a limited
number of cases, in relation to one of the following two scenarios: 1.) the
imposition of an ‘alternative’ punishment by the sentencing judge; 2.) the

197 See for example IACtHR Manuel Cepeda Vargas v. Colombia (preliminary objection, merits,
reparations and costs), 26 May 2010, paras. 150-153, stating — amongst other things — that:
“The imposing of an appropriate punishment duly founded and proportionate to the
seriousness of the facts, by the competent authority, permits verification that the sentence
imposed is not arbitrary, thus ensuring that it does not become a type of de facto impu-
nity.”

198 IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007, para.
196.
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imposition, post-conviction, of penitentiary benefits and other ‘measures
intended to suppress the effects of a conviction’.

In relation to the first of these two scenarios, there is some indication
in the Court’s case law that it might be more flexible with regard to the
requirement of the proportionality of the punishment imposed for (grave)
human rights violations, where an otherwise disproportionately light
punishment is the result of a compromise reached in the context of peace
negotiations necessary to end an internal armed conflict. The Court first
discussed such a scenario, albeit indirectly, in its judgment concerning the
La Rochela Massacre, in relation to the legality of the possible application of
the Justice and Peace Law to the facts of that case. The Justice and Peace
Law, which will be discussed in depth in Chapter 6, was adopted in the
context of negotiations between the Colombian government and various
paramilitary groups over the latter’s peaceful demobilization. An important
element of that law was the granting of ‘alternative punishment’, consisting
of 5 to 8 years of imprisonment, to paramilitaries found guilty of commit-
ting grave violations of human rights in the context of the internal armed
conflict in Colombia.

While the IACtHR emphasized the importance of proportionate punish-
ment for grave human rights violations, it stopped short of declaring the
Justice and Peace Law illegal under the ACHR. Since the Justice and Peace
Law had been adopted only shortly before the Court issued its judgment
and had not entered into operation, the Court found that it was too early
to say whether the possible future application of this law to the case under
its consideration would result in impunity.1?? Thus, by not declaring the
alternative punishment provided for by the Justice and Peace Law to be dis-
proportionate per se, the Court seemed to suggest its willingness to accept
a lighter punishment, taking into account the particular circumstances sur-
rounding the adoption of the Justice and Peace Law.

The issue of alternative punishment resurfaced in the Court’s case law
in its judgment in the case of The Massacres of El Mozote and Nearby Places v.
El Salvador. Or, rather: in a much-debated separate and concurring opinion
to that judgment, co-signed by a majority of the bench. As discussed above
in section 2.2 of this chapter, the legislation passed by the Salvadoran parlia-
ment following the peace negotiations which ended the internal armed con-
flict, provided for a full and unconditional amnesty for crimes committed
during the war. As a result, the judgment itself did not consider the issue of
alternative and/or reduced punishment for grave human rights violations

199  IACtHR La Rochela Massacre v. Colombia (Merits, Reparations and Costs), 11 May 2007, para.
191. Rather, the Court opted to “indicate, based on its jurisprudence, some aspects of the
principles, guarantees and duties that must accompany the application of the [Justice and
Peace Law, HB]". As part of these ‘guidelines’ for the application of the Justice and Peace
Law, the Court provided its statement on the need for proportionate punishment, quoted
on the previous page, see supra fn. 463.
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following a negotiated peace. However, the concurring opinion did discuss
this possibility in some detail, even though it had nothing to do with the
particular case under the Court’s consideration.

With regard to the tension between the state’s obligation under the
ACHR to investigate, prosecute and punish human rights violations on the
one hand and the importance of achieving a negotiated peace on the other,
the concurring opinion notes that the former is an “obligation of means and
forms part of the obligation to guarantee” human rights, while the latter
“introduce[s] enormous legal and ethical requirements in the search to
harmonize criminal justice and negotiated peace”.2%0 In other words, the
obligation to investigate, prosecute and punish grave human rights viola-
tions is not absolute, as there are other important ways of guaranteeing
human rights, like negotiating an end to a situation of armed conflict.

However, this does not mean, according to the concurring opinion, that
states are therefore free to disregard the obligation to investigate, prosecute
and punish completely at the negotiation table. Rather:

“States must weigh the effect of criminal justice both on the rights of the victims
and on the need to end the conflict. But [for transitional justice measures, HB] to
be valid in international law, they must abide by certain basic standards relating
to what can be processed and implemented in several ways, including the role of
truth and reparation.”201

The concurring opinion then went on to specify some of the basic standards
which should be taken into account in order to ensure that the obligation
to investigate, prosecute and punish and the victims’ right to justice are
not disproportionally affected. With specific regard to the importance of
(proportionate) punishment, the concurring judges noted that:

“[i]t can be understood that this obligation [to investigate, prosecute and punish,
HB]J is broken down into three elements. First, the actions aimed at investigat-
ing and establishing the facts. Second, the identification of individual responsi-
bilities. Third, the application of punishments proportionate to the gravity of the
violations. Even though the aim of criminal justice should be to accomplish all
three tasks satisfactorily, if applying criminal sanctions is complicated, the other
components should not be affected or delayed.”202

200 IACtHR The Case of the Massacre of EI Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, separate and concurring opinion by Judge Diego Gar-
cfa-Saydn, para. 26.

201 IACtHR The Case of the Massacre of EI Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, separate and concurring opinion by Judge Diego Gar-
cia-Sayan, para. 27.

202  TACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, separate and concurring opinion by Judge Diego Gar-
cia-Sayan, para. 28.
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In other words, driven by the necessity of reaching a negotiated end to
a situation of armed conflict, states may compromise somewhat on the
requirement of imposing a proportionate punishment, but they should
guarantee, at minimum that the facts are adequately investigated and that
individual responsibility for grave human rights violations is determined.
Then, the concurring judges noted, even more specifically, that states can
consider imposing alternative punishments. In the words of these judges:

“in the difficult process of weighing and the complex search for this equilibrium
[between negotiated peace and the demands of justice, HB], routes towards
alternative or suspended sentences could be designed and implemented; but
without losing sight of the fact that this may vary substantially according to both
the degree of responsibility for serious crimes and the extent to which responsi-
bility is acknowledged and information is provided about what happened. This
may give rise to important differences between the “perpetrators” and those
who performed functions of high command and gave the orders.”203

Thus, where the imposition of alternative punishment and/or suspended
prison sentences is necessary in order to achieve peace at the negotiation
table, the concurring judges are willing to accept them. However, when
granting such benefits, transitional justice measures should take into
account the position of the particular accused within the hierarchy of his or
her armed group and his or her willingness to contribute to uncovering the
truth of what happened during the armed conflict.

The legal status of these detailed considerations from the concurring
opinion, is unclear. It should be noted that they go considerably beyond
anything the IACtHR has so far established in any of its judgments. It is
also remarkable that the considerations have no direct relevance to the
facts of the EI Mozote case and the amnesty provisions adopted by the Sal-
vadoran parliament. Rather, the concurring opinion is widely considered
to have been written to guide the peace process between the Colombian
government and the FARC guerrilla group, which had recently started at
the moment the judgment was delivered. As such, it has had a considerable
impact, as will be discussed in depth in Chapter 6.

The second scenario in relation to which the IACtHR has discussed the
obligation to impose an appropriate — and proportionate — punishment for
human rights violations directly, is that in which measures ‘intended to sup-
press the effects of a conviction” have been granted by the executive power
post-conviction. In this context, the IACtHR has generally held that states
should avoid applying such measures in favor of those convicted of grave
human rights violations.204 It first discussed this scenario in some detail in

203 TACtHR The Case of the Massacre of El Mozote and Nearby Places v. El Salvador (Merits, Repa-
rations and Costs), 25 October 2012, separate and concurring opinion by Judge Diego Gar-
cia-Sayan, para. 30.

204 See for example IACtHR 19 Tradesmen v. Colombia (merits, reparations and costs), 5 July 2004,
para. 263.
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the case of the Gémez Paquiyauri Brothers v. Peru, which concerned the extra-
judicial execution of two brothers, both minors, at the hands of the Peruvian
National Police. Two of the material authors of the crime were eventually
convicted and sentenced to 18 and 6 years of imprisonment. However, as
the result of the application of penitentiary benefits, their imprisonment
ended after 2 and 1 year(s) respectively. In response to this situation, the
Court noted the following;:

“The Court will not analyze the penitentiary benefits established in Peruvian
legislation nor those granted to Francisco Antezano Santillan and Angel del
Rosario Vasquez Chumo. However, without excluding any category of convicts,
the Court deems that the State must carefully consider applying those benefits
in cases of grave violations of human rights, as in the instant case, since granting
them unduly may lead to a form of impunity.”205

The disproportionally short term of effective imprisonment for the two
material authors was one of the elements on the basis of which the Court
eventually concluded that the state had violated its obligation to investi-
gate, prosecute and punish under the ACHR. Likewise, in the case of Cepeda
Vargas v. Colombia, the IACtHR noted the lax conditions of imprisonment
of two of the material authors of the extrajudicial execution of the material
victim and the substantial reduction of their prison sentence granted to
them post-conviction. This combination of circumstances led the Court to
conclude that the punishment of the material authors had become dispro-
portionately light and that state had, therefore, “made an insufficient effort
to prosecute and punish adequately serious human rights violations”.206
The most obvious example of a ‘measure intended to suppress the
effects of a conviction’ is, of course, the decision to grant pardon to a con-
vict. Until recently, the IACtHR had not had the chance to make any direct
finding on the legality under the ACHR of such a decision in favor of those
convicted of committing grave human rights violations. It had, at times,
noted in general that states should “refrain from resorting to amnesty, par-
don, statute of limitations and from enacting provisions to exclude liability,
as well as measures, aimed at preventing criminal prosecution or at voiding
the effects of a conviction”.207 In May 2018, however, the Court delivered
its first direct decision on the legality of pardons for those found guilty of

205 IACtHR Gémez Paquiyauri Brothers v. Peru (Merits, Reparations and Costs), 8 July 2004, para.
145.

206 IACtHR Manuel Cepeda Vargas v. Colombia (preliminary objection, merits, reparations and
costs), 26 May 2010, para. 154.

207 TACtHR Gutiérrez Soler v. Colombia (merits, reparations and costs), 12 September 2005, para.
97. In other judgments, the Court did not refer explicitly to pardons, but noted that the
stat should refrain from “using figures [...] intended to suppress criminal prosecution or
suppress the effects of a conviction”. See for example IACtHR IACtHR Serrano-Cruz sisters
v. El Salvador (merits, reparations and costs), 1 March 2005, para.172 and IACtHR Huilca
Tecse v. Peru (merits, reparations and costs), 3 March 2005, para. 108.
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grave human rights violations, which included its most elaborate discussion
of the obligation to impose a proportional punishment to date.208

The decision concerned the highly controversial pardon ‘on humanitar-
ian grounds’ granted by then president of Peru, Pedro Pablo Kuczynski,
in favor of former head-of-state Alberto Fujimori, who had been convicted
to 25 years imprisonment for his participation in grave human rights
violations.20? In its discussion of the decision to grant pardon to Fujimori,
the IACtHR first reiterated the importance of the principle of proportional
punishment in relation to “both the imposition of the punishment and its
execution” 210 In this context, it stated that:

“the international obligation to punish those responsible for grave human rights
violations with a punishment that is appropriate in light of the gravity of the
crimes committed, should not be unduly affected or become illusory during
the execution of the sentence [...]. As was indicated above [...], the execution of
the sentence is an integral part of the right of the victims of grave human rights
violations and of their family members to have access to justice.”?11 [Translation
by the author]

This finding seems to indicate that, as a general rule, pardons should not
be granted to those convicted of committing grave human rights violations.
However, the IACtHR did not rule out entirely the possibility of granting
a pardon on humanitarian grounds, even for this particular category of
convicts. The Court’s own case law firmly establishes that the state has a
special duty of care for individuals who are deprived of liberty and, there-
fore, an obligation to safeguard their health and wellbeing and to ensure
that the conditions of an individual’s deprivation of liberty do not exceed
“the level of suffering inherent in it”.212 Thus, when considering whether to
grant pardon to an individual convicted of grave human rights violations,
the state should balance its duty of care towards that individual with the
victims’ right to access to justice, and ensure that the latter is not unduly

208  See IACtHR Barrios Altos and La Cantuta v. Peru, supervision of compliance decision, 30
May 2018. This decision is part of the IACtHR's supervision of compliance proceedings
in relation to its previous judgments in Barrios Altos and La Cantuta v. Peru. The IAC-
mHR and the victims’ representatives argued that the pardon decision interfered with
the state’s compliance with the IACtHR’s order to investigate, prosecute and punish the
grave human rights violations committed in those cases and requested that the Court
rule on the legality of the pardon decision under the ACHR.

209  Asnoted by the BBC, the pardon “was widely seen as part of a political deal”. The par-
don came only days after the president had avoided impeachment over a corruption
scandal, thanks to the support of Peru’s main opposition party, led by Alberto Fujimori’s
daughter, Keiko Fujimori. ‘Peru court reverses ex-president Alberto Fujimori’s pardon’,
BBC, 3 October 2018.

210 IACtHR Barrios Altos and La Cantuta v. Peru, supervision of compliance decision, 30 May
2018, p. 24, para. 46 [translation by the author].

211  Idem, p. 24, para. 47.

212 Idem, p. 25, para. 49.
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affected by its decision.213 Concretely, this means that the state should first
take all other reasonable measures available to guarantee the well-being
of the convict in captivity, and can only grant a pardon on humanitarian
grounds as a last resort.214 Moreover, the IACtHR held that the right of
victims of grave human rights violation to have access to justice entails the
right to appeal the decision to grant a pardon on humanitarian grounds
and achieve judicial review of that decision, especially it is part of the dis-
cretionary power of the executive.215 In the case at hand, the Court noted
that the Peruvian constitution allowed for the possibility of judicial review
of the president’s decision to grant pardon to Alberto Fujimori, and that the
domestic courts should undertake such a review taking into account the
standards established by the IACtHR.216

In conclusion, the obligation to investigate, prosecute and punish entails
a requirement that the punishment imposed on those responsible for human
rights violations is proportionate to the gravity of their crimes. Dispropor-
tionately light punishment is regarded by the Court as a form of impunity
and, therefore, a violation of the state’s obligations under the ACHR and of
the right of victims to have access to justice. Under normal circumstances,
this principle of proportionality sees to require the imposition of prison
sentences of considerable length. However, the Court has suggested, albeit
indirectly, that it will be more flexible on this issue if the otherwise dispro-
portionately light punishment is the result of peace negotiations necessary
to end a situation of armed conflict. The principle of proportionate punish-
ment also militates against granting pardon or other ‘measures intended to
suppress the effects of a conviction’, as such measures could retroactively
render the domestic proceedings illusory. The IACtHR does not entirely
exclude the possibility of granting a pardon on humanitarian ground, even
to those convicted of grave human rights violations, but such a decision can
only be taken as a last resort and under strict conditions.

5 CoNcLUSsION

In the three decades since the Veldsquez Rodriguez judgment, the IACtHR
has slowly refined its jurisprudence on the obligation to investigate, pros-
ecute and punish human rights violations ever further. Through constant
confrontation with the many ways in which investigations and proceedings
into such cases can be undermined and derailed, the Court has developed
detailed standards addressed at several different state organs. This develop-
ment has taken place along two main avenues: 1.) the obligation to remove

213 Idem, p. 26, para. 53.

214  Idem, pp. 25-26, paras. 50-52. The IACtHR further adds that a pardon on humanitarian
grounds should always be granted ‘duly” and should seek a legitimate aim.

215 Idem, pp. 26-27, paras. 54-58.

216  Idem, pp. 28-35.
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all legal and practical obstacles maintaining impunity; and 2.) the obligation
to investigate human rights violations effectively. Under the umbrella of
these two dimensions of the obligation to investigate, prosecute and punish,
the IACtHR has developed a number of very concrete obligations, which
give practical content to the overarching obligation.

The doctrines falling under the obligation to remove all legal obstacles
to investigation, prosecution and punishment of serious human rights
violations are perhaps the most controversial aspect of the IACtHR's juris-
prudence relevant to the fight against impunity. They include a number of
very specific directions to the state’s legislative organs — prohibiting them
from adopting certain legislation (amnesty provisions), while obliging them
to adopt others (specific crime definitions) — thereby limiting their freedom
to regulate. Moreover, the ITACtHR has also developed standards directing
legislative organs and the judiciary to limit the operation of certain funda-
mental principles of criminal justice which aim to protect the interests of
the accused, including prescription, the principle of ne bis in idem and the
principle of legality. It should be noted, however, that these controversial
standards only apply to cases of ‘grave’ or ‘serious” human rights violations,
a very limited category which — so far — only includes the crimes of enforced
disappearance, extrajudicial execution and torture. In cases concerning
these particular types of conduct, the gravity of the violations, the particular
challenges involved in investigating and prosecuting them and the victim’s
right to justice all demand - according to the IACtHR - the interference
with state sovereignty and the limitation to the rights of the accused.

The doctrines developed under the umbrella of the state’s obligation
to remove all practical obstacles maintaining impunity, on the other hand,
relate to all violations of human rights. These doctrines are aimed more at
the institutional context and seek to provide those responsible for conduct-
ing investigations and prosecutions of human rights violations with all
the resources necessary to do their work. The doctrines elaborated by the
TACtHR under this heading include the obligation of all state authorities to
cooperate and assist in the collection of evidence, the obligation to punish
state agents who obstruct the investigations and the obligation to protect
those who participate in the proceedings. While these obligations may not
be particularly problematic from a legal perspective, they do entail a consid-
erable burden in terms of allocation of state resources.

Finally, the IACtHR has developed very detailed and demanding
standards in relation to the state’s obligation to investigate human rights
violations effectively. Whereas the doctrines relating to the removal of
practical obstacles maintaining impunity aim mostly to protect those
conducting the investigations from external interferences, those relating to
the effectiveness of the investigations seek to regulate the conduct of the
responsible prosecutors and judges themselves. The IACtHR requires that
the responsible authorities undertake investigations ex officio, impartially,
with due diligence and within a reasonable time. The due diligence require-
ment has been interpreted by the IACtHR to include detailed standards on
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the collection of evidence — taken from the UN’s Minnesota Protocol — and
on the direction and exhaustiveness of the investigation. In relation to the
latter, the IACtHR requires the domestic authorities to follow all logical
lines of investigation and analyze all the relevant evidence, taking into
account the wider context in which the human rights violations occurred,
with an eye to identifying possible underlying structures or mechanisms.
This ‘contextual analysis’ is especially important where there are indications
of the involvement of state agents. Ultimately, an investigation with these
characteristics will lead to accomplishing the goal envisaged by the IACtHR
for investigations into human rights violations: identification of all those
responsible for the underlying human rights violations -both the material
and the intellectual authors — and imposing an appropriate punishment.



4 Critiques of the fight against impunity
and the IACtHR's jurisprudence on the
obligation to investigate, prosecute and
punish human rights violations

1 INTRODUCTION

The previous chapters have taken a detailed look at the jurisprudence of
the IACtHR on the obligation to investigate, prosecute and punish human
rights violations, and situated it as both a response to the regional context
from which it emerged and as part of a broader international fight against
impunity. As a protagonist in that international movement, the IACtHR has
pushed the boundaries of international human rights law with the aim of
protecting both individual victims and society from structural impunity and
further human rights violations. The Court’s case law on the obligation to
investigate, prosecute and punish, particularly its judgments in the case of
Veldsquez Rodriguez and Barrios Altos, have been praised by those supportive
of the fight against impunity as representing important advancements
towards a stronger protection and enforcement of international human
rights. Others, however, have been far less favorable in their assessment of
the same case law. This chapter will provide an overview of the most impor-
tant critiques levelled against the IACtHR’s jurisprudence and against the
international movement against impunity more generally.

Some of the most outspoken critics of the IACtHR have questioned
its interpretation methods and its universalist approach to international
human rights law. In this vein, the IACtHR has been criticized for being
overly activist and for not respecting the sovereignty of the states under
its jurisdiction.! While such critiques are both interesting and important,
they are somewhat separate from the focus of this study and will, therefore
not be analyzed in detail. Instead, this chapter will focus on those critiques
which relate specifically to the IACtHR’s dedication to the fight against
impunity and its implications for the protection of human rights — particu-
larly those of the accused in criminal proceedings — in the region under its
jurisdiction.

1 See for example G.L. Neuman, ‘Import, export and regional consent in the Inter-Ameri-
can Court of Human Rights’, (2008) 19(1) European Journal of International Law 101-123;
E. Malarino, ‘Judicial activism, punitivism and supranationalisation: illiberal and anti-
democratic tendencies of the Inter-American Court of Human Rights’, (2012) 12 Internati-
onal Criminal Law Review 665-695 and R. Gargarella, ‘La democracia frente a los crimenes
masivos: una reflexion a la luz del caso Gelman’ (2015) 2 Revista LatinoAmericana de
Derecho Internacional, available at < http://www.revistaladi.com.ar/numero2-gargarel-
la/>, last checked: 25-09-2018..
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Such critiques, it should be noted, are part of a wider debate about the
proper relationship between human rights law and (international) crimi-
nal law. The starting point of this debate is the idea that the international
movement against impunity has turned the traditional relationship between
human rights law and criminal law on its head.2 Whereas human rights
have previously been thought of as a ‘shield’ protecting the individual from
the overzealous application of the state’s punitive powers, the struggle
against impunity has turned them into a ‘sword’ for some individuals
(victims) to wield against other individuals (those accused of human rights
violations) by activating the state’s punitive powers.3 Because the critiques
described in this chapter are part of a larger debate, not all of them have
been directed exclusively against the IACtHR and its case law. However,
even when these critiques take aim at other participants in the fight against
impunity - including NGOs and the International Criminal Court — their
logic can easily be extended to the IACtHR as well.

This chapter will discuss four of the main arguments which have been
leveled against the fight against impunity and the IACtHR’s role in it. Sec-
tion 2 discusses the argument that the emergence of the fight against impu-
nity has brought about a considerable shift in the focus of human rights
activism, which has not been properly acknowledged or debated. Section
3 examines the argument that this shift affects the way human rights viola-
tions are understood and, more to the point, which human rights violations
are important to the international community and which are not. Section 4
delves into the concern that the fight against impunity undermines respect
for the rights of the accused. Finally, section 5 will analyze the meta-
argument that the IACtHR’s embrace of the fight against impunity leads to
alignment with, and endorsement of, the state’s repressive apparatus

2 See for example D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los 6rga-
nos del Sistema Interamericano de Derechos Humanos ;garantias para el imputado,
para la victima o para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G.
Elsner (eds.), Sistema Interamericano de proteccién de los derechos humanos y derecho
penal internacional — tomo II (Konrad Adenauer Stiftung, 2011), p. 493.

3 See F. Tulkens, "The paradoxical relationship between criminal law and human rights’, 9
JICJ (2011), 577-595. Tulkens credits ICC judge Christine van den Wyngaert for the met-
aphor. However, the metaphor seems to have been around for decades and was used
originally in relation to the Fourteenth Amendment to the U.S. Constitution. Zechariah
Chaffee credits Justice Robert Jackson for introducing it and Robert K. Carr for devel-
oping it further, to the effect that: “The shield . . . is a negative safeguard. It enables a
person whose freedom is endangered to invoke the Constitution by requesting a federal
court to invalidate the state action that is endangering his rights. The sword is a positive
weapon wielded by the federal government, which takes the initiative in protecting help-
less individuals by bringing criminal charges against persons who are encroaching upon
their rights.” Z. Chaffee, ‘Safeguarding fundamental human rights’, (1959) 27(4) George
Washington Law Review 519-539, pp. 525-526.
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2 THE ‘TURN TO CRIMINAL LAW’ AND THE DIVERSION OF THE
HUMAN RIGHTS MOVEMENT

The first critique is based on the perception that human rights institutions’
(and activists’) embrace of the fight against impunity in the 1980s and 1990s,
brought about a serious shift in the focus and direction of the human rights
movement itself. On the one hand, this shift affects the tools employed by
human rights activists and institutions in order to achieve human rights
protection. According to Engle, Miller and Davis:

“[w]hereas in an earlier era, criminal punishment had been considered one tool
among many, it has gradually become the preferred and often unquestioned
method not only for attempting to end human rights violations, but for promot-
ing sustainable peace and fostering justice. The new emphasis on anti-impunity
represents a fundamental change in the positions and priorities of those involved
in human rights as well as transitional justice [...]. With this shift, it has become
almost unquestionable common sense that criminal punishment is a legal, politi-
cal, and pragmatic imperative for addressing human rights violations.”*

According to these authors, the movement against impunity thus under-
stands criminal law as the most important tool for the protection of human
rights. This notion is paradoxical, they point out, given the traditional focus
of their field of law in relation to the criminal process. 5 Before the 1980s,
criminal law was understood by most human rights lawyers as the state’s
main tool for the violation of individual rights, and the role of human rights
law in relation to the criminal justice system was understood to be one of
moderation and restraint.

Likewise, it has been noted that the fight against impunity and the ‘turn
to criminal law” affect the issues with which the human rights movement
concerns itself. Frangoise Tulkens, for example, relates the turn to criminal
law to the “transition from a “political conception of human rights’, which
favoured the defence of pro-democratic institutions and of the individual as
a citizen participating in the political regime’, to an ‘individualistic concep-
tion of human rights’, which in turn favoured the defence of ‘individualistic
values, the person and private property’, entailing a ‘radical reversal of

4 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), p.1.

5 Idem and K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle,
Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge
University Press, 2016), p. 17. See also F. Tulkens, ‘The paradoxical relationship between
criminal law and human rights’ (2011) 9 Journal of International Criminal Justice 577-595
and F. Mégret and ].P.S. Calderén, “The move towards a victim-centered concept of crimi-
nal law and the “criminalization” of Inter-American human rights law’, in: Y. Haeck, O.
Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of Human Rights:
theory and practice, present and future (Intersentia, 2015), p. 420-422.
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priorities’.”® Engle, Miller and Davis, meanwhile, criticize the anti-impunity
movement for focusing its attentions exclusively on acts of physical vio-
lence, while ignoring structural and economic inequality.” Likewise, Sarah
Nouwens argues that by “[m]onopolizing the definition of injustice” the
anti-impunity movement “quells advocacy to address less visible but more
structural wrongs that have not been criminalized, for instance humiliating
poverty and extreme inequality, the causes of which are located in the struc-
ture of the same international community in whose name ‘international
justice’ is performed.”8

A concrete example of how the fight against impunity has narrowed the
focus and the toolbox of the human rights movement, can be found in the
development of the debate on transitional justice and, particularly, the legal-
ity of amnesty provisions during political transitions. As noted by Karen
Engle, as recently as the 1990s many human rights lawyers considered
amnesty provisions to be not only perfectly legal, but even preferable to
criminal prosecutions during times of transition. In her words:

“the issue of whether truth commissions, international criminal institutions,
or even amnesties offer the greatest promise for responding to mass atrocities
was seriously debated among human rights advocates [...] In what were often
referred to as the “truth versus justice” and “peace versus justice” debates,
“justice referred to criminal justice, and many considered that truth and peace
might be incompatible with criminal punishment [...]"?

Since then, the human rights movement has changed is attitude on tran-
sitional justice to such an extent, that “[t]Joday, few human rights NGOs,
courts, or scholars defend the legality of amnesties]...].”10 The IACtHR's
case law, particularly the Barrios Altos judgment, has played an impor-

6 F. Tulkens, ‘The paradoxical relationship between criminal law and human rights’ (2011)
9 Journal of International Criminal Justice 577-595, p. 594, citing P. Poncela and P. Las-
coumes.

7 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), p. 6. See also K. Engle, ‘A geneology of the criminal law
turn in human rights’, in: K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the
human rights agenda (Cambridge University Press, 2016), p. 46, noting that “The turn to
criminal law in his context arguably perpetuates biases against economic restructuring
already inherent in the human rights framework. [...] Given that neoliberalism depends
upon and reinforces criminal law, in part to protect private property rights, the cards are
stacked against any attempt to use criminal law to challenge neoliberalism. The aim of
advocates is therefore to prevent excesses, rather than to restructure.”

8 S. Nouwen, ‘Justifying justice’, in: J. Crawford and M. Koskenniemi (eds.) The Cambridge
companion to international law (Cambridge University Press, 2012), p. 344.

9 K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle, Z. Miller
and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University
Press, 2016), p. 25.

10 Idem, p. 24.
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tant role in bringing about this change of heart.ll According to some
critical scholars, this strong rejection of amnesties is “more self-limiting than
helpful”,12 because it “refuses to engage with the complex issues related
to the implementation of human rights protection in concrete situations
of regime change”, and instead imposes an “inflexible, one-size-fits-all
approach”.13 By limiting the debate to criminal justice only and removing
amnesties from the human rights toolbox, the movement against impunity
has not only narrowed and impoverished the debate on human rights, but
also made it more difficult for states to reach a negotiated end to armed
conflict.14

While the fight against impunity is thus a recent development and
represents a paradoxical shift in the human rights movement’s relation to
criminal justice, this shift “has taken place with little systematic deliberation
about the aims of criminal law or about its pitfalls”.15 In this context, critical
scholars have noted the tendency of lawyers and activists to resort to a num-
ber of “deflective’ rhetorical strategies when pressed to explain their reliance
on criminal law as a form of human rights protection.16 Criminal prosecu-

11 Idem, pp.28-36.

12 A.Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press, 2009),
p. 284.

13 F Fernandes Carvalho Vegoso, ‘Whose exceptionalism? Debating the Inter-American
view on amnesty and the Brazilian case’, in: K. Engle, Z. Miller and D.M. Davis (eds.),
Anti-impunity and the human rights agenda (Cambridge University Press, 2016), pp. 186
and 205. In contrast, Fernandes Carvalho Vegoso sees amnesty laws as more contextu-
ally grounded tools, which take into account the full spectrum of interests at stake in the
political transition and, thereby, “may allow a different discussion about human rights,
as a discourse that may open space for political struggles”.

14 See for example F. Fernandes Carvalho Vegoso, ‘Whose exceptionalism? Debating the Inter-
American view on amnesty and the Brazilian case’, in: K. Engle, Z. Miller and D.M. Davis
(eds.), Anti-impunity and the human rights agenda (Cambridge University Press, 2016) and
F. Mégret and J.P.S. Calderdn, “The move towards a victim-centered concept of crimi-
nal law and the “criminalization” of Inter-American human rights law’, in: Y. Haeck, O.
Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of Human Rights:
theory and practice, present and future (Intersentia, 2015), pp. 428-432 and 440-441.

15 K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle, Z. Miller
and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University
Press, 2016), p. 17.

16 See S. Moyn, ‘Anti-impunity as deflection of argument’, in: K. Engle, Z. Miller and D.M.
Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University Press,
2016), pp- 68-94. Moyn identifies four deflective strategies employed to employed to pre-
vent/deflect any inquiry into the justification of anti-impunity: promotion (the idea that
accountability is a moral achievement that needs no defense), professionalism (the idea
that international institutions involved in the fight against impunity provide “vocational
experience” for lawyers), preservation (the idea that questioning anti-impunity weakens
the already beleaguered international criminal courts) and “victim'’s justice” (the idea that
the application of criminal justice is the only way to provide meaningful reparation to
victims of human rights violations). See also S. Nouwen, ‘Justifying justice’, in: ]. Craw-
ford and M. Koskenniemi (eds.) The Cambridge companion to international law (Cambridge
University Press, 2012), pp. 327-351.
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tions are, for example, often presented as necessary for the prevention of
further human rights violations.1” But most of all, critical scholars note,
questions about the rationale for applying criminal justice are deflected by
reference to ‘the victims’, a concept which refers not to individual persons
but to “one monolithic category”, which has become the “alfa and omega”
of the movement against impunity.!8 And victims, it is assumed, invariably
want criminal prosecution and punishment. This has led some to conclude
that the necessity of applying criminal law in response to grave human
rights violations has become a dogma, or even a form of “secular faith”,
the foundations of which are no longer seriously questioned.!® Thus, any
real debate about the necessity and utility of criminal trials in response to
human rights violations and of possible alternatives to criminal prosecution
becomes impossible.

What the ‘deflective’ strategies described here have in common, is that
they rely on a denial of the political aspects inherent in the fight against
impunity and in the human rights movement more broadly. Engle, Miller
and Davis note that “anti-impunity discourse is often deployed in an
attempt to construct a bulwark of law against politics, insisting that it can
protect the former from the latter”.20 According to these critics, activists
and institutions involved in the fight against impunity seek to present
both the norms circumscribing criminal behavior?! and their own work in
applying those norms?2 as perfectly a-political. However, critics believe that
this conception of the fight against impunity as an a-political undertaking
obscures the “politics of selectivity” inherent in the selection of both the

17 See Immi Tallgren, “The sensibility and sense of international criminal law’, (2002) 13(3)
EJIL 561-595.

18  S.Nouwen, ‘Justifying justice’, in: J. Crawford and M. Koskenniemi (eds.) The Cambridge
companion to international law (Cambridge University Press, 2012), p. 340. See also See S.
Moyn, ‘Anti-impunity as deflection of argument’, in: K. Engle, Z. Miller and D.M. Davis
(eds.), Anti-impunity and the human rights agenda (Cambridge University Press, 2016), pp.
85-87.

19 See S. Nouwen, ‘Justifying justice’, in: J. Crawford and M. Koskenniemi (eds.) The Cam-
bridge companion to international law (Cambridge University Press, 2012), p. 343. See
also Immi Tallgren, ‘The sensibility and sense of international criminal law’, (2002) 13(3)
EJIL 561-595, p. 593.

20 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), p. 5.

21 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), pp. 5-6, paraphrasing the reasoning offered for the a-polit-
ical nature of international crimes and/or grave human rights violations by saying that
“some acts are so violent and atrocious as to reach beyond politics” and that “amnesties, at
least for certain crimes, are prohibited regardless of the trade-offs in a particular context”

22 SeeS. Moyn, ‘Anti-impunity as deflection of argument’, in: K. Engle, Z. Miller and D.M.
Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University Press,
2016), p. 76, summarizing one of the deflective strategies used by activists and institu-
tions involved in the fight agaist impunity as the idea that accountability is a “moral
achievement in spite of and against politics” and that “interferences with anti-impunity
[...] are politics, but the Court [the ICC, HB] has none”.
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behaviors and the concrete cases to be prosecuted.?? In the end, applying
criminal justice is necessarily an act of power. Critics worry that presenting
the fight against impunity as an a-political exercise and refusing to engage
in critical debate about its object and purpose obscures the “hegemonic”
tendencies of the movement itself,2* while also blinding it to the possibility
of abuse by politically savvy domestic operators, who seek to manipulate
the movement for their own political gain.2>

3 INDIVIDUALIZATION AND DECONTEXTUALIZATION OF HUMAN RIGHTS
VIOLATIONS

In close connection to the previous point, critics have noted that the
human rights movement’s reliance on criminal trials to address grave
and complex human rights violations affects its very understanding of
such violations and their causes. According to Immi Tallgren, the focus on
individual responsibility, which is inherent in the criminal process “reduces
the perspective of the phenomenon to make it easier for the eye. Thereby,
it reduces the complexity and scale of multiple responsibilities to a mere
background.”2¢ Thus, in order to fit the mold of the criminal trial, human
rights violations are individualized and, thereby, decontextualized. Karen
Engle notes that this individualized and decontextualized view of human
rights violations “affects the human rights movement’s understanding of
the world and it affects its strategies and ability to attend to underlying
structural causes of human rights violations”, because “[iJn obscuring state
responsibility, it misses the ways in which bureaucracy functions — even
through individual actors — to perpetuate human rights violations”.2”
Critics have further observed that the anti-impunity movement has
placed on lawyers and judges “the heavy burden of narrating history through

23 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), pp. 7-8, noting that “[o]ne way that law functions as poli-
tics is by calling our attention to some things while distracting us from others, including
the productive or distributive nature of law itself.”.

24 See M. Koskenniemi, ‘International law and hegemony: a reconfiguration” (2004) 17(2)
Cambridge Review of International Affairs 197-218, p. 210 and S. Nouwen, ‘Justifying jus-
tice’, in: J. Crawford and M. Koskenniemi (eds.) The Cambridge companion to international
law (Cambridge University Press, 2012), p. 341.

25 See S. Moyn, ‘Anti-impunity as deflection of argument’, in: K. Engle, Z. Miller and D.M.
Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University Press,
2016), pp. 87-88 and K. Engle, “A geneology of the criminal law turn in human rights’,
in: K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda
(Cambridge University Press, 2016), pp. 47-48.

26 Immi Tallgren, ‘The sensibility and sense of international criminal law’, (2002) 13(3) EJIL
561-595, p. 594.

27 K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle, Z. Miller
and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University
Press, 2016), p. 44.
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trials and judicial opinions”.28 At the same time, however, the inherent indi-
vidualization and decontextualization make criminal trials an inadequate
tool for fulfilling this important truth-finding function. In the words of
Karen Engle, the “refusal to take into account context [...] distorts the very
search for “truth” on which human rights advocates base their defense of the
trials”.2% Likewise, Martti Koskenniemi observes that “the truth is not nec-
essarily served by an individual focus”, because “the meaning of historical
events often exceeds the intentions or actions of particular individuals and
can be grasped only by attention to structural causes, such as economic or
functional necessities, or a broad institutional logic through which the actions
by individuals create social effects.”30 Therefore, he believes that criminal
trials may obscure, rather than reveal, historical truth “by exonerating from
responsibility those larger (political, economic, even legal) structures within
which the conditions for individual criminality have been created” .31

Finally, Koskenniemi notes that this distortion of historical truth is not
neutral or coincidental, not simply the result of the technical exercise of
applying criminal procedure to a complex case. Rather, the selective empha-
sis on some aspects of the larger context over others serves to canonize the
version of history that best suits those who possess the power to conduct
criminal trials. According to Koskenniemi:

“criminal law itself always consolidates some hegemonic narrative, some under-
standing of the political conflict which is a part of that conflict itself [...] To focus
on individual guilt instead of say, economic, political or military structures, is to
leave invisible, and thus to underwrite, the story those structures have produced
by pointing at a scapegoat.”32

In short, scholars critical of the fight against impunity, and the IACtHR’s
role in it, believe that the human rights movement’s unreflective turn to
‘anti-impunity” has weakened the human rights movement in several
ways. ‘Deflective rhetorical strategies” employed to justify this turn seek
to depoliticize the fight against impunity and thereby blind activists and
international institutions to the political aspects of their work. This depoliti-
zation also contributes to a narrowing of the human rights agenda, which
is now focused mostly on physical violence and disregards other types
of violations, especially those of economic and social rights. Finally, the
individualization and decontextualization inherent in criminal trials affects

28 K. Engle, Z. Miller and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cam-
bridge University Press, 2016), p. 9.

29 K. Engle, “A geneology of the criminal law turn in human rights’, in: K. Engle, Z. Miller
and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University
Press, 2016), p. 44.

30 M. Koskenniemi, ‘Between impunity and show trials’, (2002) 6 Max Planck Yearbook of
United Nations Law 1-35, pp. 13-14.

31  Idem, p.15.

32 M. Koskenniemi, ‘International law and hegemony: a reconfiguration” (2004) 17(2) Cam-
bridge Review of International Affairs 197-218, p. 210.
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human rights advocates’” understanding of the nature and causes of grave
and complex human rights violations and undermines the utility of such
trials as tools for establishing historical truth.

4 THE FIGHT AGAINST IMPUNITY AS A THREAT TO THE RIGHTS OF
THE ACCUSED

A third strand of scholarly criticism of the fight against impunity, and of
the obligation to investigate, prosecute and punish human rights violations
developed by the IACtHR, concerns the possibility that this movement
might undermine some of the most fundamental principles underlying
modern, liberal systems of criminal law, particularly those ensuring the
protection of the rights of the accused from the repressive powers of the
state. In the words of Mégret and Calderén, “there is a risk that the more
repressive strand in human rights law may today encroach excessively on
the concern with limiting states” and the international community’s ambi-
tion to wield a repressive stick”.33

Some scholars have addressed this critique primarily at the practice of
international criminal tribunals and their use of interpretative techniques
favoring the prosecution. Darryl Robinson, for example, has expressed
concern about the emergence of ‘illiberal doctrines’ in the case law of those
tribunals, without serious discussion or objection from academia and civil
society, as a result of the application of “familiar and cherished assumptions
and techniques” from the human rights field.3* According to Robinson, the
differences in focus and orientation between human rights law and criminal
law mean that principles which are considered liberal in human rights pro-
ceedings, can have illiberal effects when applied in the context of a criminal
trial. Thus, he observes,

“[m]any traditionally liberal actors (such as non-governmental organizations or
academics), who in a national system would vigilantly protect defendants and
potential defendants, are amongst the most strident pro-prosecution voices,
arguing for broad definitions and modes of liability and for narrow defences, in
order to secure convictions and thereby fulfil the victim’s right to justice”.35

33 F. Mégret and ]J.P.S. Calderdn, “The move towards a victim-centered concept of crimi-
nal law and the “criminalization” of Inter-American human rights law’, in: Y. Haeck, O.
Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of Human Rights:
theory and practice, present and future (Intersentia, 2015), p. 438.

34 D. Robinson, “The identity crisis of International Criminal Law’ (2008) 21(4) LJIL 925-963,
pp- 930-931.

35  Idem, p. 931. Further on in the same article Robinson describes three concrete problems
which have arisen as a result of this collision between human rights liberalism and the
reality of the criminal trial, the first of which he calls ‘victim-oriented teleological reason-
ing which, he says, “conflates the ‘general justifying aim’ of the criminal law system as a
whole — which may be a utilitarian aim of protecting society — with the question of wheth-
er it is justified to puish a particular individual for a particular crime.” Idem, pp. 933-946.
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However, the critique that the victim-centered orientation of the fight
against impunity threatens to undermine the protection of the right of the
accused has by no means been limited to the practice of international crimi-
nal courts. The same worry has been voiced in relation to the jurisprudence
of human rights courts. In this context, Francoise Tulkens, has noted that
the in recent years the balance between the protection of the human rights
of the accused and those of the victim has been turned on its head, and that
human rights activists and human rights courts have played an important
role in this development. In her words:

“it is not simply a question of noting the legitimate existence of the other side
of the balance [the victim’s side, HB]; we should consider whether taking that
other side into account does not frequently result nowadays in our forgetting
that there are two sides to the balance and upsetting the necessary equilibrium
between them. In this respect, it has been possible to speak of a ‘turnaround in
human rights’, or a Copernican revolution, and to refer to the undermining of
the “shield’ function and the extension of the ‘sword’ function of criminal law.”36

Several Latin American scholars have expressed similar concerns with spe-
cific regard to the jurisprudence of the IACtHR and its endorsement of the
victim'’s right to justice.3” Felipe Basch, for example, has expressed concern
that the IACtHR's case law on the duty to prosecute — or, as he labels it: the
duty to punish38 — challenges “what might be the core of Western society’s
constitutionalism: a higher protection of defendants’ rights as opposed to
states’ or victims’ interest in punishment”.3? Specifically, concerns have
been raised about the IACtHR'’s doctrines regarding the state’s obligation
to remove legal obstacles maintaining impunity, including its limitation of

36  F Tulkens, ‘The paradoxical relationship between criminal law and human rights’ (2011)
9 Journal of International Criminal Justice 577-595, p. 593.

37 See for example D.R. Pastor, ‘La deriva neopunitivista de organismos y activistas como
causa del desprestigio actual de los derechos humanos’, (2005) 1 Nueva Doctrina Penal
73-114; EFE. Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding
states” duty to punish human rights violations and its dangers’, (2008) 28(1) American
University International Law Review 195-229; ]. M. Silva Sanchez, ‘Doctrines regarding the
fight against impunity and the victim’s rights for the perpetrator to be punished’, (2008)
28(4) Pace Law Review 865-884; and E. Malarino, ‘Judicial activism, punitivism and supra-
nationalisation: illiberal and antidemocratic tendencies of the Inter-American Court of
Human Rights’, (2012) 12 International Criminal Law Review 665-695.

38  See EE. Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding
states’ duty to punish human rights violations and its dangers’, (2008) 28(1) American
University International Law Review 195-229. Basch is not the only scholar to reframe the
duty to prosecute in this way. Jesus-Maria Silva Sanchez similarly reframes the victim’s
right to justice as the “victim’s right for the perpetrator to be punished’. See ]. M. Silva
Sanchez, ‘Doctrines regarding the fight against impunity and the victim’s rights for the
perpetrator to be punished’, (2008) 28(4) Pace Law Review 865-884.

39  EE Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding states’
duty to punish human rights violations and its dangers’, (2008) 28(1) American University
International Law Review 195-229, p. 216.
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the operation of provisions on prescription,*0 its “cavalier attitude towards
non bis in idem”*! and its approach to the principle of legality in cases of
enforced disappearance.*2

While several of these critical scholars recognize that the rights of
victims and those of the accuses are not mutually exclusive, they have
expressed concern that the broad language in which the Court has framed
its jurisprudence may lead to negative consequences for the latter.43 Daniel
Pastor takes an even stronger stance, and warns that the road taken by the
IACtHR through its jurisprudence on the duty to prosecute and the victim’s
right to justice will eventually lead to a complete abolition of any mean-
ingful protection of the rights of the accused.#4 In Pastor’s reasoning, the
modern, liberal system of criminal justice has not been developed to protect
the interests of the victims of criminal acts. In fact, it does not recognize
victims as bearers of human rights in the context of criminal proceedings.4>
In the words of Pastor:

40  See for example F. Mégret and ].P.S. Calderén, “The move towards a victim-centered con-
cept of criminal law and the “criminalization” of Inter-American human rights law’, in:
Y. Haeck, O. Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of
Human Rights: theory and practice, present and future (Intersentia, 2015), pp. 432-436.

41 Idem, p. 437. See also M. Zili, F. Girdo Monteconrado and M.T. Rocha de Assis Moura,
‘Ne bis in idem e coisa julgada fraudulenta — a posigdo da Corte Interamericana de Direi-
tos Humanos’, in: K. Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de
proteccion de los derechos humanos y derecho penal internacional — Tomo 1I (Konrad Adenau-
er Stiftung, 2011), pp. 406-409 and D.R. Pastor, ‘La ideologia penal de ciertos pronun-
ciamientos de los 6rganos del Sistema Interamericano de Derechos Humanos ;garantias
para el imputado, para la victima o para el aparato represiva del estado?, in: K. Ambos, E.
Malarino and G. Elsner (eds.), Sistema Interamericano de proteccion de los derechos humanos y
derecho penal internacional — tomo II (Konrad Adenauer Stiftung, 2011), p. 499.

42 See for example ].L. Guzman Dalbora, ‘El principio de legalidad penal en la jurisprudencia
de la Corte Interamericana de Derechos Humanos’, in: K. Ambos and G. Elsner (eds.),
Sistema Interamericana de proteccion de los derechos humanos y derecho penal internacional
(Konrad Adenauer Stiftung, 2010), pp. 187-189.

43 See EF. Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding
states’” duty to punish human rights violations and its dangers’, (2008) 28(1) American
University International Law Review 195-229, p. 213 and F. Mégret and J.P.S. Calderén, ‘The
move towards a victim-centered concept of criminal law and the “criminalization” of
Inter-American human rights law’, in: Y. Haeck, O. Ruiz-Chiriboga and C. Burbano-Her-
rera (eds), The Inter-American Court of Human Rights: theory and practice, present and future
(Intersentia, 2015), pp. 438-440.

44  D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los 6rganos del Sistema
Interamericano de Derechos Humanos ;garantias para el imputado, para la victima o
para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.),
Sistema Interamericano de proteccion de los derechos humanos y derecho penal interna-
cional - tomo II (Konrad Adenauer Stiftung, 2011), pp. 505-506.

45 See also ]. M. Silva Sanchez, ‘Doctrines regarding the fight against impunity and the vic-
tim’s rights for the perpetrator to be punished’, (2008) 28(4) Pace Law Review 865-884, p.
879, arguing that “public criminal law has historically intended to neutralize the victim”.
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“The [Inter-American, HB] Court has developed a monolithical jurisprudence
according to which international crimes, but also other “grave violations of
human rights”, should be punished by the competent States without consid-
eration of certain legal limitations. [...] In this way, it has developed a penal
ideology which, in the case of international crimes (and other grave violations
of human rights) takes into account exclusively the good reasons for [applying,
HB] criminal justice, the valid expectations of those affected that the punish-
ment of those responsible will be achieved (the victim’s perspective) but which
consistently undervalues the human rights of the accused [...] But this ideology,
which may be valid in itself, ignores the fact that human rights were not created
to serve the victim of a crime; this is not its purpose and, as a result, the victim
is not mentioned even once in the catalogues of these rights, an elemental fact
which reminds us that the aspects of the criminal law which make reparation to
the victim (investigation, prosecution, punishment) are public functions and that
in the area of criminal law, the only addressee of human rights is the accused.”46
[Translation by the author]

Moreover, Pastor argues that it impossible under the current criminal law
system to protect both the rights of the accused and those of the victim,
because “each right awarded to the victim necessarily implies to suppress a
right of the accused”.#” Given this absolute contradiction between the rights
of the accused and the rights of victim, Pastor considers that the rights of
the accused should prevail, no matter the nature of their crime or their posi-
tion in society or in the state apparatus. After all:

“once he has transformed into the suspect of a crime, he is the one who faces
the punitive power of the State, while the victim only faces individuals, even
when those individuals, when committing the crime, were abusing state powers
or utilizing other state apparatuses. What is decisive is that they are now defen-
dants and that the fundamental rights, both under material and procedural crim-
inal law, can only work in one direction, in such a way that it is not possible for
constitutional law to have as its mission to prevent the abuse of punitive power
and, at the same time, insist on the obligation to prosecute and punish crimes.”48
[Translation by the author]

46 D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los 6rganos del Sistema
Interamericano de Derechos Humanos ;garantias para el imputado, para la victima o
para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.),
Sistema Interamericano de proteccion de los derechos humanos y derecho penal interna-
cional — tomo II (Konrad Adenauer Stiftung, 2011), pp. 492-494.

47 Idem, pp. 500-502. See also E. Malarino, ‘Judicial activism, punitivism and supranation-
alisation: illiberal and antidemocratic tendencies of the Inter-American Court of Human
Rights’, (2012) 12 International Criminal Law Review 665-695, pp. 681-684, arguing that
the IACtHR is developing an (unwritten) “statute of the victim”, based on the victim’s
“super-right to justice”, which stands in opposition to the “statute of the accused” which
is enshrined in the ACHR.

48  D.R. Pastor, ‘La deriva neopunitivista de organismos y activistas como causa del despres-
tigio actual de los derechos humanos’, (2005) 1 Nueva Doctrina Penal 73-114, para. 3.1.
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For Pastor, continuing on the road taken by the IACtHR through its pro-
tection of the victim’s right to justice would be to return to a pre-modern
system of criminal law, based on the right of the victim to have revenge and
the state’s unchecked obligation to provide that revenge for the victim.4

5 THE FIGHT AGAINST IMPUNITY AS ALIGNMENT WITH THE STATE’S
REPRESSIVE POWERS

Perhaps the most cutting critique of the fight against impunity, and one that
seems to cut across the other arguments which have been discussed thus
far in this chapter, is that it leads activists and human rights institutions to
align themselves with the state and its repressive apparatus. That is to say:
to align themselves with the very thing the human rights movement has
traditionally defined itself in opposition against. Karen Engle, for example,
has been very explicit in articulating this critique, which she directs primar-
ily at domestic human rights activists. In her words:

“When local human rights NGOs spend time and resources promoting prose-
cutions, they often align themselves with the state. From feminists advocating
for the enforcement of anti-trafficking legislation to indigenous groups helping
to strategize and participate in the prosecution of former military leaders who
targeted them for extermination, human rights advocates are often dependent
upon the very police, prosecutorial and even adjudicatory apparatuses of which
they have long had reason to be suspicious.”>0

This alignment with the ‘adversary’, Engle implies, should in itself be
enough to give any human rights activist pause. However, it is not (only)
deemed wrong on principle. Critics have pointed to two particular and con-
crete negative effect that this alignment may have. Firstly, Engle has pointed
out that alignment with the “carceral state” on certain issues “cannot help
but affect” the ability of human rights activists to, at the same time, “mount
a serious criticism of mass and brutal incarceration and the biases we see in
nearly every penal system in the world”.5! Thus, alignment with the state’s
repressive apparatus may lead human rights activists and, by extension of
that logic, the IACtHR, to ‘go soft’ on that apparatus and neglect to fulfill
their primary function of calling out its abuses.

49  Idem, para. 4. See also E. Malarino, ‘Judicial activism, punitivism and supranationali-
sation: illiberal and antidemocratic tendencies of the Inter-American Court of Human
Rights’, (2012) 12 International Criminal Law Review 665-695, p. 695 and ].M. Silva Sanchez,
‘Doctrines regarding the fight against impunity and the victim’s rights for the perpetrator
to be punished’, (2008) 28(4) Pace Law Review 865-884, p. 879.

50 K. Engle, ‘A geneology of the criminal law turn in human rights’, in: K. Engle, Z. Miller
and D.M. Davis (eds.), Anti-impunity and the human rights agenda (Cambridge University
Press, 2016), p. 47.

51 Idem, p. 48.
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Secondly, critics have noted that the alignment of human rights activ-
ists and institutions with their repressive apparatus may embolden states
in using it, and may thereby lead to further abuses. According to Engle,
anti-impunity advocacy sometimes “encourages states to overreach in their
investigations, prosecutions, and punishments”, by creating a “culture of
‘results’ that could have catastrophic consequences for the rights soundness
of the criminal justice system”.52 Likewise, but directed specifically at the
jurisprudence of the IACtHR, some scholars have expressed concern over
its promotion of the victim’s right to justice, which includes, it is feared,
their “right to punishment”.53 Such a right, “if touted a little too freely may
encourage a sort of “culture of conviction” in which [...] it becomes harder
to constrain the state’s repressive urges”.5* Pastor, even more outspoken in
his critique of the IACtHR, believes that:

“The judgments of the Inter-American system, by ordering the State’s obligation
to investigate, prosecute and punish [...] have given the punitive power what it
most desires: not only a reason to punish, but the order to punish. Any student
of the lessons of the history of punitive power knows that this is tantamount to
saying that, in order to protect the security of its inhabitants, the guardian must
hand the keys of the house over to the robbers. Under the pretext of tending to
the legitimate rights of victims, the judgments of the Inter-American system for
the protection of human rights has only invented leaking dikes to the punitive
power of the State. That these are dressed as “obligations” of the State, which
are the flipside of the “rights” of victims, is child’s play: to the executioner it
does not matter whether his act is deemed an obligation or a right, as long as
the consequence is that it provides him with the absolute freedom to do what he
likes most: to cut off heads.”55 [Translation by the author]

Such warnings not to feed the repressive appetites of the state have to be
understood against the background of certain developments taking place in
the late 1990s and early 2000s — just as the IACtHR’s jurisprudence on the
duty to prosecute was accelerating — that indeed show a worrying tendency

52 Idem, p.47.

53 See A. Seibert-Fohr, Prosecuting serious human rights violations (Oxford University Press,
2009) pp. 280-285 and F. Mégret and ].P.S. Calderdn, ‘“The move towards a victim-centered
concept of criminal law and the “criminalization” of Inter-American human rights law’,
in: Y. Haeck, O. Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of
Human Rights: theory and practice, present and future (Intersentia, 2015), pp. 438-439.

54  F. Mégret and J.P.S. Calderén, ‘'The move towards a victim-centered concept of crimi-
nal law and the “criminalization” of Inter-American human rights law’, in: Y. Haeck, O.
Ruiz-Chiriboga and C. Burbano-Herrera (eds), The Inter-American Court of Human Rights:
theory and practice, present and future (Intersentia, 2015), pp. 438-439.

55 D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los érganos del Sistema
Interamericano de Derechos Humanos ;garantias para el imputado, para la victima o
para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.),
Sistema Interamericano de proteccién de los derechos humanos y derecho penal interna-
cional — tomo II (Konrad Adenauer Stiftung, 2011), p. 501.
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on the part of states to seek to free themselves of the restrictions on their
punitive powers. On the global level, the ‘war on terror” initiated by the U.S.
after September 11th 2001 led even the most established rule-of-law states to
resort to legal maneuvering in order to avoid having to provide the usual
legal protections to those accused of terrorism.>® Regionally, Latin Ameri-
can governments had been invoking the fight against organized crime,
particularly drug cartels, to gradually relax the limitations on their repres-
sive powers. Several countries have adopted far-reaching law and order
policies, known as ‘mano dura’ (‘firm hand’) in Latin America, eliminating
certain rights and protections of those accused of participation in criminal
organizations.>” Critical scholars have classified such developments as
expressions of a ‘neo-punitivist’ perspective on the part of the governments
of the region, meaning “the messianic belief that punitive power can and
must reach all corners of social life”.58

56  Felipe Basch explicitly questioned whether the IACtHR's doctrine of the duty to pros-
ecute could be used to justify the excesses committed by the U.S. in the context of the
war on terror. See F.F. Basch, ‘The doctrine of the Inter-American Court of Human Rights
regarding states’ duty to punish human rights violations and its dangers’, (2008) 28(1)
American University International Law Review 195-229, p. 221, fn. 98, saying: “I wonder,
if the United States were a party of the American Convention on Human Rights, how
hard would it be to frame the atrocities committed by U.S. officials in the prisons of
Aby Ghraib and Guantanamo Bay, or the restriction of detainees’ rights as necessary
to comply with the duty to punish doctrine? Is it not possible that the United States
could claim its actions were required in order to comply with its international duty pre-
scribed by the Inter-American Court of Human Rights to remove “any legal obstacle or
institution”impeding punishment?”

57 Daniel Pastor explicitly links the development of such laws to the jurisprudence of the
IACtHR on the duty to prosecute and the victim’s right to justice. See D.R. Pastor, ‘La ide-
ologia penal de ciertos pronunciamientos de los 6rganos del Sistema Interamericano de
Derechos Humanos ;garantias para el imputado, para la victima o para el aparato repre-
siva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano
de proteccién de los derechos humanos y derecho penal internacional — tomo II (Kon-
rad Adenauer Stiftung, 2011), p. 485, saying: “Thus [through the IACtHR’s judgments
in cases of grave human rights violations, HB], the victim’s right to an investigation of
the facts has appeared on the scene, their right to the truth, [...] to have the guilty party
convicted quickly and to have no circumstance stand in the way of the realization of the
proceedings and of the application of the appropriate punishment. All of this may even
be welcomed, especially since it implies in almost all cases that justice is done in respect
of the most severe crimes which have historically been relegated to the most perverse
impunity, but it is clear that it has nothing to do with the ideologia penal which justifies the
origins and the existence of the human rights in the face of repressive state apparatuses
[the understanding that human rights exist to protect those accused of crimes, HB], as
a result of which these judgments have imposed a punitive power of “mano dura” or
“zero tolerance”, which is incompatible with all systems of fundamental human rights,
whether national or international.”

58  D.R.Pastor, ‘La deriva neopunitivista de organismos y activistas como causa del despres-
tigio actual de los derechos humanos’, (2005) 1 Nueva Doctrina Penal 73-114, para. 1.
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In academic circles, meanwhile, scholars were debating the merits of
the concept of a ‘criminal law of the enemy’ (Feindstrafrecht), proposed by
German legal scholar Giinther Jakobs. Jakobs’ theory> proposes the devel-
opment of two separate systems of criminal law, one applying to ‘citizens’
or ‘legal persons’, and one applying to ‘enemies’. The system of criminal
law — if it can still be qualified as such — applicable to ‘enemies” would be
characterized by prevention, extensive criminalization and the limitation of
procedural guarantees.®0 Jakobs characterizes as ‘enemies’ those individuals
who have “permanently turned away from the law” in one of three ways:
through their disposition (i.e. sexual offenders), through their ‘employment’
(i.e. drug traffickers), or, most importantly, through their participation in a
criminal organization (i.e. members of terrorist organizations or organized
crime groups).! Unsurprisingly, this concept of a ‘criminal law of the
enemy’ sparked an intense debate among legal scholars, both in Europe and
in Latin America. In Latin America, this debate carried a particular urgency,
as the concept of a ‘criminal law of the enemy’ was seen to give academic
legitimacy to the worst punitivist tendencies of the regions” governments.

Against this background, the jurisprudence on the duty to prosecute
has been interpreted by some critical scholars as embodying not only an
alignment of the JACtHR and the JACmHR with the state, but also with
the state’s punitivist, ‘mano dura’ policies, and even as promoting a form of
‘criminal law of the enemy’.62 Felipe Basch, for example, has argued that,

59 Frank Saliger explains that Jakobs introduced the term “criminal law of the enemy” in
1985 as a descriptive term, meant to reflect — and perhaps even to criticize — the growing
tendency of the German legislator to criminalize inchoate acts and even attempts to par-
ticipate in the preparation of certain crimes. It was not until many years later, around the
turn of the century, that Jakobs started using the term Feindstrafrecht as a normative rath-
er than a descriptive turn. However, Saliger also notes that Jakobs himself, being a “Hege-
lianer and, therefore, a holist” does not concern himself with this distinction between
the descriptive and the normative aspects of his concept. See F. Saliger, ‘Feindstrafrecht:
kritisches oder totalitdres Strafrechtskonzept?’, (2006) 61(15/16) JuristenZeitung 756-762,

p.757.
60  Idem, p.758.
61  Idem.

62 See for example D.R. Pastor, ‘La deriva neopunitivista de organismos y activistas como
causa del desprestigio actual de los derechos humanos’, (2005) 1 Nueva Doctrina Penal
73-114; EF. Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding
states” duty to punish human rights violations and its dangers’, (2008) 28(1) American
University International Law Review 195-229 and D.R. Pastor, ‘La ideologia penal de cier-
tos pronunciamientos de los 6rganos del Sistema Interamericano de Derechos Humanos
;garantias para el imputado, para la victima o para el aparato represiva del estado?, in:
K. Ambos, E. Malarino and G. Elsner (eds.), Sistema Interamericano de protecciéon de los
derechos humanos y derecho penal internacional — tomo II (Konrad Adenauer Stiftung,
2011); and E. Malarino, ‘Judicial activism, punitivism and supranationalisation: illiberal
and antidemocratic tendencies of the Inter-American Court of Human Rights’, (2012) 12
International Criminal Law Review 665-695.
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as a result of the IACtHR’s jurisprudence on the duty to prosecute, “two
categories of defendants” will have to face justice in the countries under
its jurisdiction: those accused of crimes constituting a breach of the ACHR
and those accused of other, ‘normal’ crimes. And “[w]hile the latter group
would enjoy the full exercise of their right to a defense and every other
guaranty [sic] under the due process of law, the former would not”.63 Basch’
main concern with the duty to prosecute does not seem to be the IACtHR’s
case law itself, but its potential for abuse by repressive governments. Thus,
he warns that the duty to prosecute is stated in such broad terms that it
“is applicable not only for state crimes, but also for common crimes” and
can therefore easily be abused by governments as a “free ride to combat
crime”.64

Daniel Pastor, on the other hand, worries that the IACtHR’s case law
itself willingly creates a category of defendants that should be considered
an ‘enemy’ and has to be punished at all costs. In his words:

“The metamorphosis happens when the Inter-American system is confronted
with cases of international crimes or other grave violations of human rights.
Here, it seems as if the Inter-American system changes its constitution, as the
extensive and express rights of the accused are devaluated and overtaken by the
rights of the victims [...]”65

According to Pastor, those accused of grave human rights violations are
thus the new ‘enemy’ under the IACtHR's case law and, therefore, unde-
serving of protection of their procedural rights. Their enemy status is exac-
erbated by the elevated status of their ‘opponents’ — victims of grave human
rights violations and human rights defenders — and of the rules they are
accused of breaking. Human rights are, after all, recognized as universally

63 EE. Basch, ‘The doctrine of the Inter-American Court of Human Rights regarding states’
duty to punish human rights violations and its dangers’, (2008) 28(1) American University
International Law Review 195-229, p. 218.

64  Idem, p. 221. It should be noted that Basch” warning was written before the IACtHR
adjusted its course and made the most invasive aspects of the duty to prosecute doctrine
applicable only to grave human rights violations, i.e. extrajudicial executions, enforced
disappearance and torture, as discussed above in Chapter 2, Section 4.

65  D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los érganos del Sistema
Interamericano de Derechos Humanos ;garantias para el imputado, para la victima o
para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.),
Sistema Interamericano de proteccién de los derechos humanos y derecho penal interna-
cional — tomo II (Konrad Adenauer Stiftung, 2011).
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g00d.% But, Pastor warns, the moral appeal of human rights defenders and
victims of human rights violations should not blind us to the fact that those
accused of grave human rights violations are still human beings — vulner-
able like any human being before the state’s punitive powers — and that
they should be protected accordingly. In his words:

“If [...] we would have to accept a special legal regimen for excellent victims and
very unpopular accused, it would be better to not have any law. Luckily, this is
not true in our current legal culture, which, through the law, establishes that each
victim is a victim and that each accused is an accused. [...] As Ferrajoli already
said: the criminal law of a rule-of-law state does not distinguish between friends
and enemies, but between guilty and innocent.

So far, it could be said that this is all very obvious, and that no one is propos-
ing to eradicate impunity and realize justice by violating the human rights of
the accused [...] But, in reality, when the objectives of criminal justice are so
high-minded, as is the case with international crimes and other grave violations
of human rights, it becomes difficult to maintain this balance and protect the
accused from any violation of his rights.”67

Thus, Pastor concludes, in order to protect the modern criminal law system,
based on respect for the autonomy of the accused and protection of their
rights, and to prevent the imposition of a ‘criminal law of the enemy’, the
IACtHR’s jurisprudence on the obligation to investigate, prosecute and
punish and the victim’s rights to justice has to be rejected completely.68

66  Pastor summarizes the (self-)perception of human rights, and human rights defenders,
in the following way: “At the beginning of all things are these words: “human rights”;
they sound good, so they have to be good. [...] [W]hen someone presents themselves
and says: “I work in human rights”, there is no place for any ambiguity whatsoever:
this person is someone admirable, honest, respectable, fair, solidary, concerned with the
well-being of all, prepared to sacrifice himself to defend justice and the rights of others. In
short, an exceptional and extraordinary being, the pride of their family and admired by
both sexes. [...]” D.R. Pastor, ‘La deriva neopunitivista de organismos y activistas como
causa del desprestigio actual de los derechos humanos’, (2005) 1 Nueva Doctrina Penal
73-114, para. 4. See also ].M. Silva Sanchez, ‘Doctrines regarding the fight against impuni-
ty and the victim’s rights for the perpetrator to be punished’, (2008) 28(4) Pace Law Review
865-884, pp. 865-866, arguing that the doctrines regarding the fight against impunity are
‘highly prominent in both academic and forensic circles, as well as in public opinion”
and that this “good reputation is largely due to the specific field in which they have been
formed — crimes against humanity [...] and, lastly, to the source from which they have
been drawn, international treates for the protection of human rights.”

67  D.R. Pastor, ‘La ideologia penal de ciertos pronunciamientos de los érganos del Sistema
Interamericano de Derechos Humanos ;garantias para el imputado, para la victima o
para el aparato represiva del estado?, in: K. Ambos, E. Malarino and G. Elsner (eds.),
Sistema Interamericano de proteccion de los derechos humanos y derecho penal interna-
cional — tomo II (Konrad Adenauer Stiftung, 2011), pp. 484-486.

68  Idem, pp. 505-506.
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6 CONCLUSION

The Inter-American Court of Human Rights has been a protagonist in the
international movement against impunity, which emerged in the late 1980s
and has come to occupy an important place in international policy, scholar-
ship and activism. While its core mission — to provide justice for the most
serious violations of the most basic human rights — may seem uncontrover-
sial, it has recently become the object of serious academic debate. And with
it, so has the Inter-American jurisprudence discussed in the first two chap-
ters of this study. This chapter has summarized four important critiques of
both the IACtHR's case law on the obligation to investigate, prosecute and
punish human rights violations and the international movement against
impunity of which it is part.

Firstly, the argument that the unreflective turn to ‘anti-impunity” on
the part of many human rights lawyers has unduly narrowed the human
rights agenda and limited their toolbox. Rather than considering criminal
justice one tool for ensuring human rights protection among many, and a
tool of last resort at that, human rights lawyers have come to see it as their
most important tool. Similarly, where physical violence used to be one issue
among the many to which human rights lawyers dedicated their attentions,
it has now become their main focus. In response to critical questions, the
proponents of the fight against impunity use deflective rhetorical strategies
to justify their narrow focus on physical violence and criminal justice. In
short, these deflective strategies seek to present the fight against impunity
as a legalistic and a-political undertaking, which serves no interest other
than justice. In doing so, they mask the politics at play in any application of
criminal justice and leave themselves vulnerable to manipulation by more
politically astute domestic operators.

Secondly, it has been argued that the individualization and decontextu-
alization inherent in criminal prosecutions distorts our understanding of the
underlying human rights violations. One of the goals the movement against
impunity, and certainly of the IACtHR'’s jurisprudence, has set for itself, is
to uncover and narrate historical truth through criminal proceedings. But,
critics argue, in applying a criminal justice lens we risk concealing rather
than exposing important parts of that truth. Moreover, through individual-
ization of guilt criminal trials deflect attention away from the economic and
political structures which underlie serious human rights violations, to focus
it on a handful of scapegoats.

Thirdly, some scholars fear that the “victim-centeredness’ of the fight
against impunity may undermine important principles of modern, liberal
criminal justice, especially those protecting the rights of the accused. The
IACtHR, with its strong emphasis on the victim'’s right to justice, has been a
particular focus of such critiques. More specifically, the IACtHR’s doctrines
developed as part of the state’s obligation to remove legal obstacles main-
taining impunity — including the limitation of the principles of prescription
and ne bis in idem and the Court’s approach to the principle of legality in
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relation to the crime of enforced disappearance — have criticized by Latin
American criminal lawyers as potentially dangerous to the rights of the
accused.

Finally, at the most basic level the apprehension many scholars have
expressed towards the fight against impunity and the IACtHR’s role in
it, seems to stem from the perception that it entails an alignment with the
state repressive apparatus — and desires. The IACtHR, it is said, legitimizes
repressive action by the state through its emphasis on the obligation to
investigate, prosecute and punish human rights violations. This, in turn,
may lead to a ‘culture of results’, in which the state is driven to ever more
repressive tactics in order to be seen to be tough on crime. In the end, it
might even legitimize the creation of a ‘criminal law of the enemy’, in which
those accused of serious human rights violations are treated as an entirely
separate category of criminals, undeserving of the most basic fair trial
guarantees.
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5 Inter-American contributions to
‘post-transitional justice” in Guatemala

1 INTRODUCTION: THE GUATEMALAN CIVIL WAR

The domestic accountability processes explored in this chapter relate to
crimes committed during a particular time and in a particular political con-
text: that of the Guatemalan civil war (1960-1996). While it is not feasible,
given the scope and particular focus of this study, to provide an exhaustive
account of the history and dynamics of the Guatemalan civil war, a short
introduction to it is indispensable in order to properly contextualize the
accountability processes which developed after the transition to peace.

It should be noted at the outset that Guatemala is a country with a long
history of political repression and dictatorships. In fact, in Guatemalan his-
tory dictatorship, whether military or civilian, has been the rule rather than
the exception.! Thus, while the civil war certainly brought an intensifica-
tion of political repression and violence, it did not constitute a radical break
from history. It was, in a way, a logical extension of the political dynamics
in the country, in light of the geopolitical realities of the time. Specifically,
the Guatemalan civil war must be understood in the broader context of the
Cold War and U.S. intervention to prevent the spread of communism in
the region.2 The start of the civil war came on the heels of a U.S.-backed
coup, which took place in 1954 and ended the reign of democratically
elected president Arbenz.3 After the coup, a counterrevolutionary regime
was instituted which consisted of a “coalition between the army and the

1 The influential Guatemalan sociologist Carlos Figueroa Ibarra has argued that state terror
is a structural phenomenon in Guatemala, which has been used as a ‘method of domina-
tion” since colonial times. C. Figuera Ibarra, El recurso del miedo — estado y terror en Guate-
mala, (second edition, F&G Editores, 2011), p. 6.

2 See generally R H. Immerman, The CIA in Guatemala: the foreign policy of intervention (Uni-
versity of Texas Press, 1982) and S.C. Schlesinger and S. Kinzer, Bitter Fruit — the story of
the American coup in Guatemala (Harvard University Press, 2005). Susanne Jonas charac-
terizes the Guatemalan civil war as “a “Cold War civil war” insofar as it was ideologi-
cally, politically, and militarily part of the U.S. Cold War confrontation with the Soviet
Union and communist forces (real or labeled as such) in the Third World”. See S. Jonas,
Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 17.

3 See S. Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), pp.
18-21.
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economic elites”.4 The alliance of these two power blocs would remain
intact throughout the civil war, with the military in control of the highest
levels of government.5 According to the UN Truth Commission instituted
to investigate and report on the Guatemalan civil war, it was this ‘closing of
political options’, along with other structural factors present in Guatemalan
society like structural racism and inequality, which led to the uprising of a
guerrilla movement in 1960 and the start of the civil war.

The Guatemalan civil war lasted from 1960 and 1996 and is amongst
the bloodiest conflicts in the region, with an estimated death toll of around
200.000, including around 40.000 forced disappearances. The UN truth
commission reported that around 93% of the atrocities registered by it were
attributable to the state and its armed forces.” The majority of the victims
of human rights violations committed in the context of the war belonged
to Guatemala’s indigenous Maya population, including many women and
children. The CEH registered 626 massacres carried out by the armed forces

4 S. Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 17.
See also J. Schirmer, The Guatemalan military project: a violence called democracy (University
of Pennsylvania Press, 1998). The close relations between the military and the economic
elite actually predate the civil war considerably. In fact, the professional army was cre-
ated in the late 19th century to help the economic elite maintain control over the rural
population. For a long time, military officers were recruited exclusively from the eco-
nomic elite, while the economic elite, including all heads of state, was educated in mili-
tary institutions. See Mikael Rask Madsen, ‘Hacia la paz y la democracia en Guatemala:
estrategias legales “suaves” en derechos humanos y contrainsurgencia constitucional’,
Ciencias Sociales 88:29-46 (11-2000), p. 31.

5 Some Guatemalan commentators have qualified the ties between the military and the
economic elite as ‘the alliance that won the war’. Martin Rodriguez Pellecer, ‘Los milita-
res y la élite: la alianza que gané la guerra’, Plaza Publica, 21 August 2013. This does not
mean, of course, that the alliance was completely stable at all time, or that there were nev-
er any conflicts of ineterest between the economic elite and the military, or even within
the military. Jennifer Schirmer has described at length the tensions between the highest
circles of the military establishment and a group of right-wing extremist landowners,
supported by a group of mid-level military officers calling themselves the Oficiales de
la Montaiia (Officers of the Mountain), which led to a series of coup-attempts in the late
1980s. See J. Schirmer, The Guatemalan military project — a violence called democracy (Uni-
versity of Pennsylvania Press, 1998), pp. 205-234. However, notwithstanding such inter-
nal tensions, the outward unity of the military and its alliance with the economic elite
remained intact.

6 ‘Guatemala: memory of silence’, Report of the Commission for Historical Clarification —
conclusions and recommendations, p. 19, paras. 11-12. As Jennifer Schirmer explains, the
first guerrilla groups in Guatemala were actually set up by junior military officers who
were angry with the upper-echelons of the military over a variety of issues, including
their decision to betray President Arbenz and support the coup against him in 1954. See J.
Schirmer, The Guatemalan military project — a violence called democracy (University of Penn-
sylvania Press, 1998), pp. 15-16.

7 ‘Guatemala: memory of silence’, Report of the Commission for Historical Clarification —
conclusions and recommendations, p. 20 para. 15 and p. 33, para. 82.
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over the course of the war, mostly targeting various Maya communities,
the perpetration of which included acts of extreme cruelty.8 Another com-
mon strategy used by the armed forces during the war was the enforced
disappearance, often combined with the torture and extrajudicial execution,
of people who, in whatever way, opposed the military regime, like “social
and student leaders, professors, political leaders, members of religious
communities and priests”.? Like the Mayan communities, these political
opponents were targeted by the armed forces as “subversives”, because of
their supposed relations to or support of guerrilla groups.10

While these violent tactics were used throughout the entire duration of
the civil war, there was a particular peak in violence between 1978 and 1985,
under the successive leadership of Generals Romeo Lucas Garcia (1978-
1982), Efrain Rios Montt (1982-1983) and Oscar Mejia Victores (1983-1986).11
During these years, the campaign of violence against the Maya population
intensified to such an extent that, according to the UN truth commission, it
resulted in ‘acts of genocide’ committed against particular Maya commu-
nities in particular regions of the country.12 At the same time, the practice
of the enforced disappearance of political opponents also intensified. As a
result, many of the domestic efforts toward accountability for crimes com-
mitted during the civil war relate to the violence perpetrated during this
period.

The transition(s) from military dictatorship to a democracy at least for-
mally at peace, began in the mid-1980s and was finally concluded in 1996.
The first stage of this transition entailed the adoption of a new constitution

8 Idem, paras. 86-87. As examples of the extreme cruelty with which the massacres were
committed, the report lists “the killing of defenceless children, often by beating them
against walls or throwing them alive into pits where the corpses of adults were later
thrown; the amputation of limbs; the impaling of victims; the killing of persons by cover-
ing them in petrol and burning them alive; the extraction, in the presence of others, of the
viscera of victims who were still alive; the confinement of people who had been mortally
tortured, in agony for days; the opening of the wombs of pregnant women, and other
similarly atrocious acts”.

9 Idem, p. 34, para. 89.

10 Idem, p. 34, para. 83.

11 Idem, p. 22, para. 27 and p. 33, para. 82.

12 Idem, pp. 38-41, paras. 108-123. To be precise, the UN truth commission concluded that
“acts of genocide’ were committed against the Maya-Q’anjob’al and Maya-Chuj commu-
nities in the North Huehuetenango region; the Maya-Ixil comunity in the Quiché region;
the Maya-Kiche” community in the Quiché region; and the Maya-Achi community in the
Baja Verapaz region.
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and a return to democracy in 1986.13 The second stage entailed the adop-
tion of a peace agreement between the Guatemalan state and the remaining
guerrilla groups, as the result of a long and difficult peace process overseen
by the United Nations, in which the state was represented by both the civil-
ian government and the military High Command. The transitional justice
compromise adopted as part of this peace process, however, was protested
strongly by Guatemala’s nascent civil society. As noted by Susanne Jonas,
these protests “left no doubt that the struggle against impunity would con-
tinue well into the post war situation” .14

The conclusion of the peace process and its transitional justice com-
promise mark the starting point of the process of “post-transitional justice’
which is the object of analysis in this chapter.15 This chapter will focus on
the main driving force behind post-transitional justice: the victim groups
and human rights organizations which have been “fundamental from the
outset” for the Guatemalan struggle against impunity.1¢ Specifically, it will
analyze how those groups have used recourse to the Inter-American system
and the doctrines developed by it in order to bypass domestic obstacles
to justice and to catalyze and (re)direct action by the domestic justice sys-
tem. Section 2 will lay the groundwork for that analysis, by sketching the
contours of the domestic struggle against impunity, from its starting point
in the Agreement for a Firm and Lasting Peace, and the various pro- and
anti-accountability constituencies constituting it. Section 3 discusses the

13 Asexplained by Jennifer Schirmer, the transition to constitutional democracy was in fact
part of a strategic plan developed by a section of the High Command of the Guatemalan
military, in order to ensure the survival and influence of the institution in the long term.
This strategic plan was a response to the escalation of violence and political repression in
the coutry in the late 1970s and early 1980s, which severely affected the legitimacy of the
regime, both domestically and on the international level. The military carefully planned
and oversaw the transition to democracy, which it envisaged as a “mixed solution”, in
which the civilian government outwardly represented and legitimized the state while
cooperating with the military, which retained full control over all counterinsurgency
operations. As a result, the abdication of formal power to a civilian government entailed
a very limited loss of de facto power for the military. See generally J. Schirmer, The Guatema-
lan military project: a violence called democracy (University of Pennsylvania Press, 1998).

14 S.Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 54.

15 The concept of “post-transitional justice’, developed by Cath Collins, seeks to explain the
“persistence of the justice question” and the “periodic re-irruptions” of accountability
pressure in the post-transitional period. Rather than focusing on state-driven policies
adopted at the moment of transition, post-transitional justice is understood to be mainly
“non-state, driven by private actors operating both “above” and “below” the state”. And
while “internationalized accountability action” plays an important role in post-transi-
tional justice, it mainly operates through domestic courts. See C. Collins, Post-transitional
justice — human rights trials in Chile and EI Salvador (The Pennsylvania State University
Press, 2010), pp. 22-27.

16 E. Martinez Barahona and M. Gutiérrez, ‘Impact of the Inter-American human rights
system in the fight against impunity for past crimes in El Salvador and Guatemala’, in:
P. Engstrom, The Inter-American human rights system: impact beyond compliance (Pallgrave
Macmillan, 2019), p. 265.
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obstacles to justice with which the post-transitional justice movement saw
itself confronted. Section 4 provides a brief overview of the main results
achieved by the post-transitional justice movement and the main domestic
developments which made those results possible. Finally, sections 5 and 6
analyze how the Inter-American system has contributed to the work and
the (modest) successes of the post-transitional justice movement. Section 5
examines the influence the organs of the Inter-American system have had
through their direct interactions with domestic authorities and civil society
groups, through the proceedings before the Inter-American system and
judgments delivered by the IACtHR. Section 6, meanwhile, examines how
domestic pro-accountability constituencies have used the doctrines devel-
oped by the IACtHR to articulate their claims to justice in terms of rights
and international obligations, in order to confront some of the legal and
practical obstacles erected in their path.

2 THE STRUGGLE FOR POST-TRANSITIONAL JUSTICE IN GUATEMALA:
ORIGINS AND MAIN ACTORS

2.1 The Agreement for a Firm and Lasting Peace and the start of the
struggle for post-transitional justice

The process leading up to the signing of a peace agreement was long and
chaotic.1” That this process would eventually culminate in a negotiated
peace was never the obvious outcome. There was strong opposition to the
idea of achieving peace, especially a peace negotiated with the guerrillas,
within both the military and the economic elite. However, by the mid-
1990s it had become clear to many in the Guatemalan establishment, most
importantly to newly elected president Alvaro Arzi, that good relations
with important allies such as the U.S. would depend on the accomplish-
ment of a peace agreement with the guerrillas.!® Accepting this reality, the
Arzi government put its full weight behind the peace process, which finally
culminated in the signing of the ‘Agreement for a Firm and Lasting Peace’

17 For a full account of the peace process, see S. Jonas, Of centaurs and doves — Guatemala’s
peace process (Westview Press, 2000). Formally, the negotiations were conducted between
the state, represented by both the civilian government and the military, and the high
command of the guerrillas, and overseen by the UN mission in Guatemala (MINU-
GUA). Informally, all manner of interests groups, including indigenous groups, women’s
groups, human rights groups, but also business groups, “had come to view the peace
process as an arena for discussing issues that were not being addressed in the formal
political arena” and were attempting to influence the negotiations in whatever way they
could. S. Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000),
pp. 43-44.

18  S.Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 50.
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on 28 December 1996. An agreement described by Emily Braid and Naomi
Roht-Arriaza as “less a pacted transition than an unspoken victory for the
army”.19

One of the very last issues to be decided during the peace negotiations
was that of transitional justice, more particularly the scope of the amnesty
law that would be enacted by parliament.20 Earlier on in the peace process,
in 1994, the parties had already agreed to set up a truth commission, under
the auspices of the UN, to investigate and report on the atrocities committed
during the Guatemalan civil war. At the same time, however, this agreement
between the negotiating parties included specific language prohibiting the
commission from “attribut[ing] responsibility to any individual in its work,
recommendations and report” and stipulating that its work would not have
any judicial aim or effect.2!

The mandate provided to the truth commission gives some indication
of the low level of interest among the negotiating parties in creating a legal
framework that would ensure the investigation and prosecution of the
severe crimes committed during the civil war. However, strong pressure
from domestic civil society organizations and the extensive involvement
of the United Nations in the peace process, made it difficult to simply
impose a blanket amnesty for the most serious crimes. The outcome of this
conundrum was a ‘Law of National Reconciliation’, enacted only 10 days
before the signing of the final peace agreement on 18 December 1996, which
provided for a transitional justice compromise that is severely limited in
terms of justice.

The Law of National Reconciliation extinguishes criminal responsibility
for crimes committed during the civil war by members of the insurgency
(Article 2) and by members of the state forces (Articles 5 and 6).22 The only
(important) concession made on the issue of justice is that Article 8 of the
Law of National Reconciliation explicitly excludes a number of crimes
from its scope of application, including genocide, enforced disappearance,
torture and “those crimes which are imprescriptible or which do not allow
for the extinguishment of criminal responsibility, in conformity with the
international treaties ratified by Guatemala”. In theory at least, these crimes
could be investigated and prosecuted by the Guatemalan justice system.

19 E. Braid and N. Roht-Arriaza, ‘De facto and de jure amnesty laws — the Central American
case’, in: F. Lessa and L.A. Payne (eds.), Amnesty in the age of human rights accountability —
comparative and international perspectives (Cambridge University Press, 2012), p. 185.

20 S.Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 54.

21  “Agreement on the establishment of the Commission to clarify past human rights viola-
tions and acts of violence that have caused the Guatemalan population to suffer”, Oslo,
23 June 1994, available at: <https:/ /www.usip.org/sites/default/files/file/resources/
collections /commissions /Guatemala-Charter.pdf> , last checked: 13-07-2018.

22 Seealso E. Braid and N. Roht-Ariazza, ‘De facto and de jure amnesty laws — the central
American case’, in: F. Lessa and L.A. Payne, Amnesty in the age of human rights accountabi-
lity — comparative and international perspectives (Cambridge University Press, 2012), p. 185.
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The Law of National Reconciliation was immediately unpopular with
human rights groups, who had started to campaign for the investigation
and prosecution of some of the serious crimes committed by the military. In
fact, the very first step taken by human rights groups in this struggle was to
challenge the constitutionality of the Law of National Reconciliation before
the Guatemalan Constitutional Court (“CC”). This challenge was unsuccess-
ful, however. The CC upheld the law in October 1997, arguing that, because
of the exception to its scope of application provided in Article 8, it “could
be interpreted and applied in a way consistent with international law”.23

The enactment and subsequent ratification by the CC of the Law of
National Reconciliation made clear that the struggle against impunity
would be an uphill battle for those seeking justice for the human rights
violations committed during the civil war. Moreover, many worried that,
notwithstanding the formal demilitarization of the Guatemalan state agreed
upon during the peace process, the military would again find a way to
maintain its informal position of power, which would allow the military
to obstruct and undermine the struggle against impunity from behind the
scenes. These concerns were confirmed in spectacular fashion not long after
the peace accords were signed.

Parallel to the official UN truth commission, a second, domestic truth
commission had been initiated by the Oficina de Derechos Humanos del Arzo-
bispado de Guatemala (Human Rights Office of the Archdiocese of Guatemala
- “ODHAG”).24 The commission was led by Bishop Juan Gerardi, who has
spent several years working as a priest in the areas hardest hit by the civil
war, experiencing first-hand the devastation of the Guatemalan country
side. Not hindered by the same institutional constraints as the UN truth
commission, the domestic truth commission produced a scathing report,
based on the testimony of thousands of victims, which not only identified
the crimes committed but also the perpetrators who committed them.

Only two days after this report was presented to the Guatemalan public,
Bishop Gerardi was brutally murdered in his garage. His head was smashed
with a brick, a method of assassination “designed to be grotesque, the mes-
sage an unmistakable reminder of the worst atrocities of the war”.2> This
reminder of the past served an important goal in the present. According
to Jo Marie Burt, the message sent by the murder of Bishop Gerardi was
that “[t]hose who have brutalized the country for decades and have never

23 E.Braid and N. Roht-Ariazza, ‘De facto and de jure amnesty laws — the central American
case’, in: FLessa and L.A. Payne, Ammnesty in the age of human rights accountability — compa-
rative and international perspectives (Cambridge University Press, 2012), p. 186.

24 The truth commission set up by the ODHAG is known as the Proyecto Interdiocesano de
Recuperacion de la Memoria Histérica (Inter-diocesan project for the recuperation of histori-
cal memory — “REHMI”). For more information on this project and for access to the full
report of the truth commission, see www.rehmi.org.gt.

25 S.]Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), p. 146.
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had to answer for their crimes have made it clear that they will not tolerate
any attempts to challenge the impunity that reigns in Guatemala”.26 And
while two military officers were eventually condemned to lengthy prison
sentences for this crime, this only happened after years of surreal investiga-
tions and proceedings characterized by destruction of evidence, the murder
and disappearance of key witnesses and a bomb attack on the home of
one of the judges hearing the case.?” Moreover, the two military officers in
question were convicted for executing the murder, while those involved in
planning it were never touched.

As intended, the impact of the murder of Bishop Gerardi on Guatema-
lan society, and particularly on its human rights community, was profound.
In the words of Susanne Jonas:

“As the highest-level political assassination in recent Guatemalan history, it left
the nation in a state of shock. Nothing after the assassination would be quite
the same as before. Perhaps because the wounds of war were so far from being
healed, it raised the specter of a return to the past. In its aftermath, many habits
and behaviors engrained from thirty-six years of war reemerged, making the
challenge of building (or even thinking about) a new society much more daunt-
ing than previously.”28

In other words, the murder was a clear sign that the structures responsible
for many of the crimes committed during the civil war still dominated Gua-
temala in the posguerra and could dictate the ‘truth” about the war allowed
to be known by the Guatemalan public. Moreover, it showed that these
structures were still prepared to violently impose their will if challenged.

22 Pro-accountability constituencies: the human rights organizations
driving the struggle against impunity

The origins of several of the civil society groups which have played a lead-
ing role in the struggle against impunity in Guatemala, can be trace back
to the darkest days of the civil war. Several dynamics present in those days
help explain how and why it was possible for organizations to form in resis-
tance to the government at a time of intense and almost universal political
repression. Firstly, there was an internal dynamic, described by Afflitto and
Jesilow, in which the intensification of state violence “created cross-cutting

26 ].M. Burt, Impunity and the murder of Monsignor Gerardi’ (1998) 31(6) NACLA report on
the Americas, nr.5 .

27 For a full account of the murder of bishop Gerardi and the subsequent investigation and
trial, see Francisco Goldman, The art of political murder: who killed the bishop? (Grove Press,
2008).

28 S.]Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), pp. 146-
147.



Chapter 5 Inter-American contributions to ‘post-transitional justice’ in Guatemala 195

ties — networks of survivors — and a homogenization of values among large
segments of the population”.2? Whereas before this period, social mobiliza-
tion had often taken place along class and/or ethnical lines,30 the campaign
of state terror unleashed the Guatemalan population in the late 1970s and
1980s affected people from different segments of the population. Large
numbers of people were simultaneously searching for their disappeared
family members in hospitals and morgues all over Guatemala, sharing the
same pain and longing for information and (later) justice. The ties which
developed between these individuals would form the basis for the social
movement against impunity.3! This dynamic is illustrated by the name
of one of the oldest and most important domestic groups participating in
the struggle against impunity, the Grupo de Apoyo Mutuo (Mutual Support
Group - “GAM”), which was created in 1984.

Secondly, there was an international dynamic at play, in which the
intensification of state violence and political repression in Guatemala,
coincided with a growing international sensitivity to human rights issues
in general, and those in the Latin American region in particular. This aware-
ness can be credited in part to the work of new transnational human rights
NGOs like Amnesty International and Human Rights Watch.32 As word of
the atrocities being committed in Guatemala reached an international audi-
ence, the country became isolated on the international level. Victims and
leaders from civil society groups, on the other hand, managed to link up
with and find support from the international community. This international
support provided some measure of protection for those speaking up about
their loved ones’ disappearance of murder, as it made the reputational cost
of attacking them higher.33 Taken together, these dynamics opened up a tiny

29 EM. Afflitto and P. Jesilow, The quiet revolutionaries — seeking justice in Guatemala (Univer-
sity of Texas Press, 2007), p. 118.

30  Afflitto and Jesilow recognize the pan-Mayan movement as an important precursor to
the social movement against impunity. This movement had had some success connect-
ing to international audiences in their campaigns concerning environmental issues and
indigenous land rights. These successes “had an impact on individuals who later were
attracted to the movement to end impunity”, as they saw that social mobilization, and
their participation in it, could make a difference in Guatemala. Indigenous activists make
up an important part of the struggle against impunity in Guatemala. See EM. Afflitto and
P. Jesilow, The quiet revolutionaries — seeking justice in Guatemala (University of Texas Press,
2007), pp. 105-108.

31  EM. Afflitto and P. Jesilow, The quiet revolutionaries — seeking justice in Guatemala (Univer-
sity of Texas Press, 2007), pp. 118-122.

32 See Mikael Rask Madsen, ‘Hacia la paz y la democracia en Guatemala: estrategias lega-
les “suaves” en derechos humanos y contrainsurgencia constitucional’, Ciencias Sociales
88:29-46 (11-2000), p. 38-39. See also EM. Afflitto and P. Jesilow, The quiet revolutionaries —
seeking justice in Guatemala (University of Texas Press, 2007), pp. 103-104.

33 EM. Afflitto and P. Jesilow, The quiet revolutionaries — seeking justice in Guatemala (Uni-
versity of Texas Press, 2007), p. 104.
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space for a domestic human rights and anti-impunity movement to take
root.34

From this tiny space has grown a social movement against impunity
which comprises individuals from different segments of the Guatemalan
population — including both rural, indigenous persons and persons from
an urban, middle class background — united in different types of organiza-
tions. The backbone of this movement is still made up of the organizations
founded and operated by individuals whose loved ones were killed or dis-
appeared at the hands of the military during the war, of which the GAM is
the oldest. These organizations are thus driven directly by the desire of their
members to learn exactly what happened to their loved ones and to see
justice done against those who killed or disappeared them. The GAM, for
example, has been involved in a decades-long campaign to achieve justice
for the enforced disappearance of Edgar Garcia, the husband of one of the
GAM'’s founding members.3> One of the GAM’s other prominent members,
Aura Elena Farfan, later went on to found the Asociacion de Familiares de
Detenidos-Desaparecidos de Guatemala (the association of the family members
of the detained-disappeared of Guatemala - “FAMDEGUA"), an organiza-
tion which has had a fundamental role in some of the most famous and
successful legal cases concerning forced disappearances in Guatemala.36
Another important example of a victim organization important to the
struggle against impunity is the Asociacién por la Justicia y Reconciliacion
(Association for Justice and Reconciliation — “AJR”), a group founded by
survivors of the scorched earth campaigns against the Maya Ixil popula-
tion during the early 1980s. AJR was one of the driving forces behind the
genocide case against Rios Montt.

With time, such victim organizations have become more professional-
ized, hiring legal staff to help conduct proceedings and becoming active in
cases other than those relating directly to the founders” own experiences.
A prominent example of this development is the Fundacién Myrna Mack
(the Myrna Mack Foundation — “MMEF”), which grew out of the personal
crusade taken on by Helen Mack to see justice done for the extrajudicial

34  Mikael Rask Madsen, ‘Hacia la paz y la democracia en Guatemala: estrategias legales
“suaves” en derechos humanos y contrainsurgencia constitucional’, Ciencias Sociales
88:29-46 (I1-2000), p. 37-39. In fact, the movement which grew from the 1980s onwards
should be seen as a second wave of human rights activism. In the 1960s a similar move-
ment began among university students. However, this first wave had been utterly
destroyed by the military in the 1970s and early 1980s and most of its leaders had been
murdered or disappeared.

35  The GAM and its activism in the case of Edgar Garcia made his widow, Nineth Montene-
gro, a prominent member of civil society and launched her political career. Nineth Mon-
tenegro is now a member of parliament on behalf of the party Encuentro por Guatemala,
which she founded.

36 In particular, FAMDEGUA has represented the victims in the cases of Choatalum and
Dos Erres, which will be further discussed below in paragraph 5.
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execution of her sister, anthropologist Myrna Mack.3” Today, MMF is one
of the most important human rights organizations of Guatemala, which
has helped other victim groups organize their own campaigns3 and which
even the government sometimes relies on for advice on matters pertaining
to human rights and the justice sector.3

Apart from such organizations which have their roots in their members’
own experiences during the war, a number of organizations have devel-
oped which specialize in the legal representation of victims in human rights
cases. While such organizations do not have the same direct connection
to the situations that they are litigating as the victim organizations have,
they cooperate closely with the (groups of) victims that they represent. For
example, following its (relatively) successful litigation in the case of the
murder of Bishop Gerardi, the ODHAG has become an important center
for human rights litigation within Guatemala. Another prominent example
is the Centro para la Accién Legal en Derechos Humanos (CALDH), an NGO
set up by Guatemalan lawyer Frank LaRue with the specific purpose of
supporting victims of human rights violations in their struggle for justice.
One of CALDH’s lawyers, Edgar Pérez Archila, later went on to found an
independent law firm for human rights litigation called the Bufete Juridico
de Derechos Humanos (Law Firm for Human Rights Litigation — “BJDDHH”").
Through CALDH and BJDDHH, Edgar Pérez has represented victims in
many of the Guatemalan human rights cases, both within Guatemala and
before the Inter-American system.

Finally, not all organizations involved in the struggle against impunity
are focused on legal work. For example, an essential contribution has
been made by the Fundacién de Antropologia Forense de Guatemala (Forensic
Anthropology Foundation of Guatemala — “FAFG”), established and led
by the internationally renowned forensic anthropologist Fredy Peccerelli.
FAFG focuses on the exhumation and identification of the remains of people
who were killed during the civil war, from mass graves all over Guatemala.

37  Myrna Mack conducted extensive research into the circumstances of indigenous com-
munities who had become internally displaced as a result of the civil war. It is believed
that this research interest is what prompted the military to have her executed on 11 Sep-
tember 1990. See IACtHR Myrna Mack Chang v. Guatemala (merits, reparations and costs),
25 November 2003, pp. 29-32. Faced with the authorities’ refusal to properly investigate
her sister’s murder, Helen Mack, who had up to that point been a business administrator,
quit her job to be able to dedicate herself completely to finding justice for her sister. See
testimonies of Lucrecia Hernandez Mack and Helen Mack Chang in IACtHR Myrna Mack
Chang v. Guatemala (merits, reparations and costs), 25 November 2003, pp. 33-39.

38  MMEF has helped the relatives of the disappeared identified in the ‘diario militar” (mili-
tary diary) organize themselves in order to pursue justice on both the national and the
international level. See interview F and interview K. For more information on the military
diary, see IACtHR Gudiel Alvarez et. al. (“Diario Militar”) v. Guatemala (merits reparations
and costs), 20 November 2012.

39 For example, Helen Mack has been a member of a national commission established to
advise the government on police reform, See MMF website, available at <http://www.
myrnamack.org.gt/index.php/biografias /helenmack>
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The results of the exhumations carried out by FAFG have been used as
evidence in various domestic criminal trials concerning massacres and
disappearances carried out during the civil war, including the genocide trial
against Rios Montt. Moreover, the exhumations have provided closure to
some families, as they have allowed the identification of some of the many
remains of disappeared persons scattered all over Guatemala.40

Over the years, a community of victims and human rights organizations
has thus developed which specializes in campaigning to have justice done
for serious human rights violations, especially those committed during
the civil war. What should be understood about these organizations and
their role in the struggle against impunity, is that their contribution goes far
beyond ‘just” denouncing such violations before the responsible authorities
and demanding that they be investigated. These organizations also conduct
investigations themselves, collecting evidence to present to the authorities
so that they may be used in legal proceedings. In many cases, especially
those related to the massacres perpetrated in rural regions, such organiza-
tions have been the ones to find witnesses and support them in giving their
testimony. Civil society organizations have also done important work in
uncovering and disclosing various documents giving insight into military
operations, which have been central to proving the responsibility of military
officials in court.4l Moreover, the organizations described here represent
victims throughout the proceedings, both domestically and before the Inter-
American Court. In Guatemala, the victim has the option to participate
extensively in criminal proceedings in human rights cases as querellante
adhesivo (joint plaintiff), which allows them to be represented and present
views throughout the proceedings and even to present evidence.*2 In this
capacity, victims and their representatives have participated in almost all
criminal proceedings in civil war-related cases which have been conducted
in Guatemala.

In short, since the 1980s a social movement against impunity has grown
in Guatemala. This movement consists of both victims organization and
more technical organizations of lawyers and other professionals who sup-

40  An article in the New York Time Magazine provides a moving account of one such
instance in which the family of a man who had disappeared in 1988 was given a positive
identification of his mortal remains, which was found at the Creompaz military base in
Coban. See M. Jones, ‘The secrets in Guatemala’s bones’, The New York Times Magazine, 30
June 2016.

41  For example, the infamous ‘Military Log’ (‘Diario Militar’), containing the identification,
date of capture and date of execution of a number of person taken prisoner by the mili-
tary, has been disclosed by a U.S. NGO, the National Security Archive, cooperating with
domestic groups. Moreover, domestic human rights groups, including the BJDDHH have
litigated for many years to gain access to the military plans on which the scorched earth
campaigns of the early 1980s were based. They finally achieved this access in 2009. Inter-
view O.

42 The concept of the querellante adhesivo is codified in Article 116 of the Guatemalan code of
criminal proceeding.
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port victims in their struggle for justice. The work of these organizations has
been absolutely vital in the struggle against impunity, as they not only push
for investigation by the responsible authorities, but also investigate, collect
and present evidence and represent victims in domestic and international
legal proceedings.

23 Anti-accountability constituencies: the continuation of existing
power structures after the war

While a social movement against impunity has thus tentatively developed
in Guatemala since the 1980s, they face strong opposition from more power-
ful and more established sectors of Guatemalan society. Since the campaigns
for justice of the social movement described above mainly concern crimes
committed by the Guatemalan military, it is obvious that the members —
and former members — of that institution are firmly opposed to their work.
And while it could no longer have a major official role in politics, this does
not mean that the individuals and networks of individuals making up the
Guatemalan military could not continue to exert influence, both openly and
covertly. Rather than giving up their power after the signing of the peace
accords, the power-structures which developed during the war continued
through unofficial channels.

The continued influence of these power-structures has been wielded,
among other things, in opposition to the social movement described in the
previous section. Different strategies have been employed, both openly
and covertly to delegitimize and intimidate those pushing for investiga-
tion and prosecution of crimes committed by the Guatemalan military. In
public, the military and their traditional allies in the oligarchy assert their
interest and exercise their influence through lobby organizations. On the
part of the military, there is the Asociacion de Veteranos Militares de Guatemala
(Guatemalan Veterans Association — “AVEMILGUA”). The main lobby
organization of the oligarchy is known as the Comité Coordinador de Aso-
ciaciones Agricolas, Comerciales, Industriales y Financieras (The Coordinating
Committee of the Associations of Agriculture, Commerce, Industry and
Finance — “CACIF”).43 The capacity of these organizations to effectively
influence public opinion and political processes through media campaigns
and lobbying was demonstrated early on, by their successful campaign
to derail the constitutional reforms necessary to implement many of the
changes agreed upon at the negotiating table, including the demilitarization

43 CACIF is in fact an umbrella organization, in which representatives of the lobby groups
for each of the important sectors cooperate and coordinate their efforts. CACIF was
founded in 1958 and has since become “the most powerful private sector organization
in Central America”. See Bull, Castelacci and Kasahara, Business groups and transnational
capitalism in Central America — economic and political strategies (Palgrave Macmillan, 2014),
p- 183.
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of the Guatemalan state.44 Since then, both AVEMILGUA and CACIF have
been openly critical of high-profile attempts to bring high-profile ‘crimes of
the past’ to justice.

More recently, another organization has joined their ranks and has
become an influential and radical voice in the media campaigns against
those seeking accountability. The Fundacién contra el Terrorismo (Founda-
tion against Terrorism — “FcT”) was created in 2011 as an explicit reaction
to investigation and prosecution of some high military officials for crimes
committed during the civil war.#> The founder and main representative of
the FcT, Ricardo Méndez Ruiz, is a businessman who has never served in
the military but, as the son of a former high-level military commander,46
he has strong ties to the institution and to many individuals who hold, or
have held, positions of power within the institution. In a report in Guate-
malan newspaper Prensa Libre, the FcT was described as the “media and
propaganda-arm of the Army”.47

Lobby groups like AVEMILGUA and the FcT are the public face of
Guatemala’s anti-accountability constituencies, who seek to prevent the
investigation and prosecution of crimes committed during the war through
the media. However, the domestic fight against impunity is also opposed
by more secretive groups, operating to obstruct justice through covert
political influence and acts of intimidation. In 2003, the Washington Office
on Latin America (“WOLA”) published a report titled ‘Hidden powers
in post-conflict Guatemala — illegal armed groups and the forces behind
them’ 48 in which it described the criminal activities and acts of intimidation

44  For a full account of the failure of the implementation of the peace agreement, see S.
Jonas, Of centaurs and doves — Guatemala’s peace process (Westview Press, 2000), pp. 189-213.
According to Jonas, the political forces opposing the implementation of the peace agree-
ments were aided significantly by the half-hearted support given by the Arzd govern-
ment to the agreements it had helped to bring about.

45  In an interview with the journalistic platform Plaza Publica in 2013, the founder of the
FcT, Ricardo Méndez Ruiz, emphasized that his decision to create the Foundation against
Terrorism was “all because of her” [former Attorney General Claudia Paz y Paz, who
oversaw the investigations against military officials, HB] and that “we [the military, HB]
will not let ourselves be brought like sheep to the slaughterhouse”. C. Gamazo, ‘El club
de labalanza y la daga’, Plaza Publica, 25-06-2013, available at <https:/ /www.plazapubli-
ca.com.gt/content/el-club-de-la-balanza-y-la-daga>, last checked: 23-07-2018

46 Ricardo Méndez Ruiz is the son of Ricardo Méndez Ruiz Rohrmoser, the former com-
mander of the infamous military base in Coban and Minister of the Interior under Rios
Montt. As the son of such a high-profile military commander, Ricardo Méndez Ruiz jr.
was the victim of a kidnapping at the hands of one of the guerrilla groups in 1982.

47 P.G. Vega, ‘El terror como estrategia de defensa’, ElPeriddico, 14-08-2016.

48  S.C.Peacock and M. Beltran, Hidden Powers in post-conflict Guatemala — Illegal armed
groups and the forces behind them (WOLA, 2003). This report is based in part on infor-
mation gathered and reported by the UN Mission in Guatemala (“MINUGUA”) and by
domestic human rights organizations such as the Myrna Mack Foundation.
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carried out by ‘clandestine groups’,* working at the behest of the ‘hidden
powers’ of Guatemala. WOLA uses the term ‘hidden powers’ to describe
“an informal, amorphous network of powerful individuals in Guatemala
who use their positions and contacts in the public and private sectors both
to enrich themselves from illegal activities and to protect themselves from
prosecution for the crimes they commit”.50 The WOLA report made it clear
that these hidden powers and clandestine groups were a legacy from the
war, stating squarely that they “can be traced back to personal relationships,
patterns of interaction, and structures of authority that developed during
the war and continue to operate”.5! What made these networks particularly
dangerous, was the fact that they had managed to infiltrate the entire post-
war political system. According to WOLA:

“A new, and particularly dangerous, distinguishing factor is the increasingly
successful consolidation of political power on the part of hidden powers. Hidden
powers have relationships with most of the political parties and actors in Guate-
mala, through campaign contributions, and through personal connections and
relationships. [...] [M]ost political analysts believe that the hidden powers have
contacts and influence with all the major political parties, and therefore with the
legislative and executive branches of government, regardless of which party is
in power.”52

The hidden powers described here have consistently wielded their influ-
ence to ensure impunity for crimes committed by their members, including
crimes committed during the civil war. The clandestine groups operating
at their behest have been a particularly dangerous and effective obstacle to
accountability efforts on the domestic level.

49 Idem, p. 7, defining the clandestine groups as “small groups of men, often members of
specialized military units or police forces, who carry out acts of violence and intimida-
tion” and noted that “often concealed behind the veil of common crime, the clandestine
groups are believed responsible for perpetrating vicious attacks against human rights
workers and others”.

50  Idem, pp.5-7.

51  Idem, pp. 13-14. Moreover, WOLA concluded that “[c]redible sources link the metamor-
phosis of present day hidden powers to four groups of men, sometimes inter-related,
that actively participated in the counter-insurgency strategies of the Guatemalan armed
forces — La Cofradia, El Sindicato, the Presidential General Staff (Estado Mayor Presiden-
cial, EMP) and the leadership of the Civil Self-Defense Patrols (Patrullas de AutoDefensa
Civil, PACs).”

52 Idem, p. 33.
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3 THE FIGHT AGAINST IMPUNITY IN GUATEMALA: AN UPHILL BATTLE

The fight against impunity for crimes committed during the Guatemalan
civil war has been an uphill battle for those involved in it. Pro-accountability
actors have encountered a number of legal obstacles to their work, of which
the amnesty law enacted as part of the Agreement on a Firm and Lasting
Peace is the most obvious example.>3 However, these legal obstacles have
not been the main reason for the slow progress of domestic accountability
efforts, “but rather the lack of political will to prosecute and the existence of
threats, corruption, and a climate of fear that have made it difficult to hold
the powerful accountable for past (or present) violations”.5# This lack of
political will is the result of the enduring strength of the anti-accountability
constituencies described in the previous section,®® who have employed a
variety of strategies in order to intimidate pro-accountability and obstruct
their work.

One important and particularly visible strategy, are the media cam-
paigns conducted by organizations like AVEMILGUA and FcT with the aim
of delegitimizing pro-accountability actors, their work and their motiva-
tions in pursuing that work. The discourse employed in such campaigns,
especially by the FcT, can be summarized into the following positions:
firstly, they have maintained that there was no genocide in Guatemala (“n0
hubo genocidio”)>¢ and that there was never any policy on the part of the

53  These legal obstacles will be discussed in detail in Section 6.2 of this chapter.

54 E. Braid and N. Roht-Arriaza, ‘De facto and de jure amnesty laws — the Central American
case’, in: F. Lessa and L.A. Payne, Amnesty in the age of human rights accountability — compa-
rative and international perspectives (Cambridge University Press, 2012), p. 182.

55  Seeidem, p. 184, stating that: “the political parties and social forces that governed [Guate-
mala] during the height of the violations [...] continue to hold a large quota of power.”

56  For example, retired General and former President of Guatemala Otto Pérez Molina has
stated on many different occasions, both before and after ascending to the presidency,
that there was no genocide in Guatemala. See for example K. Weld, ‘A chance for justice
in Guatemala’, The New York Times, 03-02-2013 and ‘No hubo genocidio en Guatemala
sostiene presidente Perez Molina’, La Nacién, 07-01-2015, available at <https://www.
nacion.com/el-mundo/politica/no-hubo-genocidio-en-guatemala-sostiene-presidente-
perez-molina/HYPK23SSGJFSBAVFCVIESW5X2Q/story />, last checked: 23-07-2018.
Moreover, the FcT and other representatives of both the Guatemalan military and the
economic elites have maintained that concluding that there has been a genocide in Gua-
temala, would be destabilizing for the Guatemalan state and its economy. See for example
C. Gamazo, ‘“Esto no es un juego” — entrevista a Ricardo Méndez Ruiz, presidente de la
Fundacion contra el Terrorismo’, Plaza Publica, 25-06-2013, available at <https://www.
plazapublica.com.gt/content/esto-no-es-un-juego>, last checked: 23-07-2018.
Moreover, one year after the judgment finding Rios Montt guilty of genocide was deliv-
ered, the Guatemalan parliament adopted a resolution stating that genocide had never
taken place in Guatemala. The resolution was proposed by a member of the Frente Repu-
blicano de Guatemala (Guatemalan Republican Front — “FRG”), a political party founded
by Rios Montt himself. See J.C. Pérez Salazar, ‘Guatemala: jpor qué el Congreso dice que
no hubo genocidio?’, BBC Mundo, 16-05-2014.
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Guatemalan military to attack the civilian population. Rather, the narra-
tive goes, the military did what was necessary to protect the country from
communism and only targeted the communist guerrillas. If there were any
excesses against the civilian population, these were incidental. In support
of this thesis, the FcT has, for example, launched a campaign through both
regular and social media titled “La farsa del genocidio en Guatemala” (“the
sham of the genocide in Guatemala”).5” Thus, these campaigns aim to
demonstrate that the crimes for which pro-accountability actors seek justice,
never took place.

Secondly, and building on the previous point, opponents of the struggle
against impunity repeatedly question the motives of pro-accountability
actors. Since, according to their campaigns, the crimes in question never
took place, pro-accountability actors cannot possibly be motivated by
a genuine desire for justice. Rather, they are presented as ‘leaches” and
‘parasites” who seek to make money off of Guatemala’s difficult past.58 At
the same time, they are also often presented as guerrilleros seeking revenge
against the military and trying to use the courts to undo the defeat they
suffered on the battlefield.>® Taking this logic even further, the FcT has pre-
sented the Guatemalan civil society organizations involved in the struggle

57  Fundacién contra el Terrorismo, ‘La farsa del genocidio en Guatemala — conspiracion
Marxista desde la Iglesia Catolica’, EI Periddico, 26 May 2013 (paid add). This reference
refers to the version of the campaign which was published in the newspaper ElPeriddico
as a paid add. A longer, bulletin-style version of the campaign was distributed through
social media.

58 For one of the many examples of such discourse, see R. Méndez Ruiz, ‘Maldito’, EI Peri-
ddico, 20-10-2015, available at <https:/ /elperiodico.com.gt/opinion/2015/10/20/mal-
dito/>, last checked: 23-07-2018, saying: “The hitmen of the human rights [movement,
HB] were those who put together the framework for the sham of the genocide; a corrupt
pack of hounds who, together with supposed indigenous leaders and foreigners such as
Valerie Julliand and Alberto Brunori [respectively the representatives to Guatemala of the
United Nations Development Program and the United Nations High Commissioner for
Human Rights, HB] made a lifestyle out of prostituting the internal armed conflict.”

59 Ricardo Méndez Ruiz regularly uses such discourse against human rights defenders in
his weekly columns — first in ElPeriddico and later in Siglo XXI. For one of the many exam-
ples, see R. Méndez Ruiz, ‘Desde la carcel, si fuese necesario’, ElPeriddico, 17-11-2015. In
this column, Méndez Ruiz responds to the Guatemalan Human Rights Ombudsman’s
denunciation of the FcT’s media campaigns after a complaint had been filed against it
by a group of human rights defenders. Here, Méndez Ruiz describes the human rights
defenders who filed the complaint as “terrorists and parasites from left-wing organiza-
tions”, adding that “[i]t is important to note that some of [these human rights defenders,
HB] are terrorists who have, publically and together with several Muslims, burned the
Israeli flag, and likely applaud in secret the recent tragedy in Paris”. Later on in the same
column he directly equates these human rights defenders to the guerrilleros active during
the civil war, saying that “[d]uring two weeks in 1982 I was submitted to physical and
psychological torture, during a vile kidnapping at the hands of the same terrorists who
today continue to obstruct progress and freedom of expression. They did not manage to
defeat me then, and they will not do so now.”
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against impunity as part of an international, Marxist plot®0 to discredit the
Guatemalan military.61

To achieve maximum effect, this discourse is harnessed against particu-
lar individuals, who are personally identified and singled out for their role
in the struggle against impunity. One infamous, on-line campaign of the
FcT, titled “los rostros de la infamia” (“the faces of shame”), consists of a list
of people, identified with their full names and pictures, qualifying them as
“traitors of the peace” on account of their role in the investigation of high
military officials, and calling on “future generations” to give these traitors
their due punishment.®2 One respondent, a Guatemalan lawyer involved in
human rights litigation, described being targeted by such discourse in the
following way:

“We ourselves — I imagine that you know about this — are criticized for taking
on these types of cases. Even though I am doing nothing bad — it is within the
legal framework of the country. I am not going outside the framework. But still
they call us “judicial h