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Glossary

ACRWC: African Charter on the Rights and Welfare of the Child

Adat: social rules and practices of a community; also custom or tradition.
Adat law: adat rules with legal value.

Akta kelahiran: birth certificate.

Akta tunggal: single birth certificate, without the name of the father. A child
with akta tunggal is considered to be an ‘illegitimate child” (anak luar kawin).

Badan Kependudukan dan Keluarga Berencana Nasional: the governmental family
planning institute in Indonesia.

BKKBN: see Badan Kependudukan dan Keluarga Berencana Nasional.

CEDAW: Convention on the Elimination of All Forms of Discrimination
against Women.

CEDAW Committee: UN Committee on the Elimination of Discrimination
against Women.

Child Protection Law: Indonesian Child Protection Law No.23 of 2002, UU
Nomor 23 Tahun 2002 Tentang Perlindungan Anak.

CRC: Convention on the Rights of the Child.

CRC Committee: UN Committee on the Rights of the Child.
CSO: Civil Society Organization.

Fatwa: Legal opinion given by Islamic authorities.

FGD: Focus Group Discussion.

Figh: Islamic doctrine.

Girls Not Brides: the platform of international organizations working
against child marriage.

ICCPR: International Covenant on Civil and Political Rights.
Kantor Urusan Agama (KUA): Office of Religious Affairs (Indonesia).

Kantor Catatan Sipil (KCS): Civil Registry Office (Indonesia).
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Katrol usia: Manipulation of the age registered in the state civil registry.
Increasing the age of the bride or groom by changing the birthdate in the
required documents enables them to receive their official marriage certifi-
cates right after the religious ceremony.

KCS: see Kantor Catatan Sipil.

KHI: see Kompilasi Hukum Islam.

Kompilasi Hulum Islam (KHI): Compilation of Islamic Law (Indonesia).
KUA: see Kantor Urusan Agama.

KUHAP: Indonesian Criminal Procedure Code.

KUHP: Indonesian Penal Code.

LBH Apik Bali: Lembaga Bantuan Hukum Asosiasi Perempuan Indonesia untuk
Keadilan Bali (Legal Aid Association of Indonesian Women for Justice). This
is a local branch of the national CSO providing legal assistance for vulner-
able people, such as women and children from low-income families.

Marriage Law 1974: Indonesian Marriage Law No.1 of 1974, UU Nomor 1
Tahun 1974 Tentang Perkawinan.

Pacaran: dating, courtship, or a romantic relationship formed before mar-
riage.

Parisada Hindu Dharma Indonesia: a major organization involved in rallying
for the preservation of Hindu and adat customs.

Penghulu: the district-level head of the Islamic bureaucracy whose functions
include local marriage registration.

Perkumpulan Keluarga Berencana Indonesia: a civil society organization for
family planning in Indonesia.

PKBI: see Perkumpulan Keluarga Berencana Indonesia.
PHDI: see Parisada Hindu Dharma Indonesia.

Reformasi: the period of political, legal, economic, and social reforms that
followed President Suharto’s resignation in 1998.

UNICEF: United Nations Children’s Fund.
UNFPA: United Nations Population Fund.
Upacara: adat ceremonies.

Zinah: fornication, adultery, and sin in Islamic law. Adultery includes extra-
marital and pre-marital sexual intercourse.



1 Introduction

1.1 INTRODUCTION
1.1.1  Child marriage in the international arena

The title of this dissertation, “Child Marriage as a Choice”, might sound
contradictory. In a sense, it is, since the international human rights insti-
tutions that constructed the term do not recognize the possibility of chil-
dren choosing to marry. Child marriage is a construction of international
institutions. Over the past decade, organizations such as UNICEF and Girls
Not Brides started to frame child marriage as a human rights violation
and an obstacle to development (United Nations Children’s Fund Inno-
centi Research Centre 2001; Girls Not Brides n.d.a; UNFPA 2012; Equality
Now 2014; United Nations Children’s Fund 2014; United Nations Develop-
ment Programme n.d.). They define child marriage as “any formal marriage
or informal union where one or both of the parties are under 18 years of
age” (Girls Not Brides n.d.b). This definition is uniformly used and unchal-
lenged. Within this established framework, children are considered inca-
pable of deciding to marry. Thus, a child’s consent to marriage is merely an
outcome of prevailing social norms. Such a marriage is forced, i.e., without
consent.

Notwithstanding, marriage under the age of 18 has always occurred inde-
pendently from how international institutions frame it. Countries with high
child marriage prevalence! today are mostly in the ‘Global South’ — the top
five being Niger, Central African Republic, Chad, Bangladesh, and South
Sudan (Girls Not Brides n.d.c). However, it has been historically and glob-
ally commonplace to marry young, including in the West. For instance, in
the 1950s and 1960s, the median age for a woman’s first marriage in the US
was 20.2 Gradually, a number of social developments in modern society,
such as an increase in years of education, have increased the average mar-
riage age.

1 Percentage of ever-married women aged 20 to 24 married before age 18.

2 United States Census Bureau, “Table MS-2. Estimated Median Age at First Marriage, by
Sex: 1890 to the Present”, https:/ /www.census.gov/data/tables/time-series/demo/
families/marital.html (accessed on November 7, 2019).
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This change in the average marriage age corresponds with the global rise in
the legal marriageable age. In England, for instance, the legal marriageable
age was 14 for boys and 12 for girls until 1929 (Cretney 2005: 57-62). The
minimum age changed to 16 under the influence of the League of Nations,
which actively tried outlawing child marriage in parts of the world they
deemed ‘less-civilized” (Glendon 1989: 47). In this process of modernizing
the legal marriageable age, marriage below the age of 18 has become “devi-
ant behaviour”. In Volpp’s (2000) words, this change represents “the clash
of cultures between ‘modern” and ‘backward’ peoples” in the eyes of the
colonial governments (Blackburn and Bessell 1997: 108). Policymakers also
used the marriageable age as an instrument to control population growth
(Ibid: 132). In other words, marital age was an area for significant colonial
intervention (Bunting, Lawrance, and Roberts 2016: 19).

Alongside the increase in the minimum age for marriage, marriage by
choice has also become the standard. Behind this normativization of mar-
riage by choice is the modern core ideal: the importance of emancipation
and autonomy, especially for women. The liberation of women has become
a crucial marker of a state’s level of civilization. At the same time, what
Jenks (2005: 57-8) calls “the Apollonian” image of children has been influen-
tial in modern Western societies. Childhood is a time for play and should be
a happy time. Children need protection and are pure and innocent. Within
this model, children have become an object for protection, whereby their
agency — their capacity to choose — has been compromised. The conceptual
development of marriage and children has spanned the last few centuries
and has, over the last few decades, crystalized the idea and discourse of
child marriage as a human rights violation.

The transformation of norms around marriage suggests the concept has a
fluid nature. It is important to understand that marriage has different mean-
ings, norms, and consequences attached to it in every historical time and
society. For instance, in contemporary Indonesia, marriage is the threshold
of any valid sexual relationship. Thus, banning marriage under a specific
age means practically banning sexual relationships under that age alto-
gether. And even within the same country, marriage has different conse-
quences. I will study how Indonesia’s framework operates in practice as
a case study in this dissertation. In patrilineal Bali, where I conducted the
main part of the fieldwork, divorce has heavy social and practical conse-
quences. By contrast, in West Java, divorce is quite common and relatively
easy. Changing what it means to exit marriage also changes what it means
to enter into marriage.

Considering the varied meanings of marriage in different contexts, can all
marriages under the age of 18 be in the same category of ‘child marriage’ (as
a human rights violation)? When we look at how international institutions
frame child marriage, there is a general tendency to highlight only specific
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types. For instance, Volpp (2000), in her analysis of the American narratives
of ‘culture’, compares the public narratives of two groups of female adoles-
cents who marry older men: white, and immigrants of colour. She discovers
that the migrant girls’ marriage is described as problematic and “cultural”,
while a white girl’s marriage is described as an isolated instance of atypical
behaviour. Her finding shows that race and ethnicity is two dimensions in
identifying what to ‘blame’ as the cause of the practice. Another dimen-
sion is gender. Indonesian cases of girls marrying older men outrage human
rights advocates.? However, when a boy married an older woman in Indo-
nesia, the news was received as a heart-warming love story.* This specific
way of presenting child marriage is related to the generalizing tendency
of the campaigns against child marriage. They tend to present child mar-
riage as a forced marriage between an early-teenage girl and a much older
man. This portrayal creates ‘a stereotypical child marriage’ that appears on
Google Images under the keyword ‘child marriage’.

(Stephanie Sinclair, “Too Young to Wed”3)

3 Vatvani, Chandni (2017), “It’s Tradition”: The Child Brides of Indonesia’s Sumenep
Regency. CNA, https:/ /www.channelnewsasia.com/news/asia/it-s-tradition-the-child-
brides-of-indonesia-sumenep-regency-9478014 (accessed on November 7, 2019).

4 BBC News (2017), “Teenager Weds Woman in Her 70s”, https:/ /www.bbc.com/news/
world-asia-40529590 (accessed on November 7, 2019). Thejournal.ie (2017), “Teenage Boy
Marries 73-Year-Old Woman in Indonesia”, https:/ /www.thejournal.ie/teenage-boy-
wedding-indonesia-3485445-Jul2017/ (accessed on November 7, 2019). Hariyadi, Math-
ias (2017) “Ageless Love: 16-Year-Old Man Takes a 71-Year-Old Widow as His Lawful
Wedded Wife”, AsiaNews.It, http:/ /www.asianews.it/news-en/Ageless-love:-16-year-
old-man-takes-a-71-year-old-widow-as-his-lawful-wedded-wife-41207. html (accessed
on November 7, 2019).

5 Stephanie Sinclair, “Too Young to Wed”, https://stephaniesinclair.com/too-young-to-
wed/ (accessed on February 8, 2020). From the website, it isn’t very clear where this photo
was taken.
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How representative of reality is the stereotypical child marriage? Certain
studies mention a growing number of ‘love marriages’ between teenag-
ers because of increasing educational opportunities and mobility (Grijns
et al. 2016; Chaudhuri 2015). However, international discourses and narra-
tives tend not to focus on such examples or the wider diversity of ‘child
marriage’ cases. This absence could be because of CSOs’ strategic simpli-
fication. For the sake of their campaign, and to attract the attention of the
world’s populations to the issue, they need to simplify the narratives to
match extreme and sensational cases. They may also consider children as
lacking the necessary cognitive maturity and moral development to decide
to marry, thus not recognizing their agency to marry. Child marriage then
becomes an outcome of social structures instead of the child’s or children’s
agency. Bodineau (2014: 124) studied the international narrative about child
soldiers and concluded that policies and programs do not reflect the diver-
sity of children’s experiences. This disconnect occurred because the diverse
experiences challenged the representation of childhood at the foundation of
children’s rights. The same disconnect seems applicable to child marriage
programs.

While they do not recognize children’s agency to marry, international
human rights institutions emphasize certain autonomous choices made by
women and celebrate when girls exercise their agency not to marry (See for
instance: United Nations Population Fund 2018; Reiss 2018; Child Helpline
International n.d.). Here, the discourse shows two contradictory views on
agency. Children’s agency is dismissed when they do not do “the right
thing” (Hanson 2016), as is also observed in child labour or child soldier
cases (see Section 1.1.2. and Section 6.2.). Due to such contradictions, Hop-
good (2017), with the example of Female Genital Mutilation, describes such
intervention as “international paternalism”.

Such a normative approach is based on specific assumptions about what it
is to be a child, e.g., “the Apollonian” image of children. However, “the idea
of childhood as a universal category does not meet the real experiences of
children across the globe,” i.e., there is no single ‘childhood” but “the prolif-
eration of childhoods” (Jenks 2004: 5-6). Indeed, anthropological literature
has observed the diversity of childhoods throughout the world (see Section
1.1.2).

While international organizations have published numerous reports on child
marriage (see Chapter 2), they based these reports on the international child
marriage framework. The definition of child marriage and its assumptions
are unchallenged, and the approach to end child marriage is uncritically
accepted. In other words, while child marriage is constructed by the interna-
tional institutions, it is currently uncontested among international institutions
working on this issue. Academic research on the topic is still limited to exam-
ples in Honduras, Uganda, Nigeria, Iran, India, Ethiopia, South Asian com-
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munities in England, and Syrian refugees in Lebanon (Murphy-Graham and
Leal 2015; Wodon, Nguyen, and Tsimpo 2016; Bunting 2005; Asghari 2017;
Raj et al. 2009; Erulkar and Muthengi 2009; Gangoli, McCarry, and Razak
2009; Bartels et al. 2018). However, most of these studies also do not question
the child marriage framework itself. Only certain publications have pointed
out the dominant and at times unintentionally adverse characteristics of the
child marriage discourse (Bunting and Merry 2007; Giaquinta 2016; Archam-
bault 2011; Boyden, Pankhurst, and Tafere 2012). Helpfully, a recent edited
volume on ‘forced marriage’ (see Section 1.2.5 for the different use of terms
between ‘forced marriage” and ‘child marriage’) also discusses the crucial
concept of ‘consent” in marriage by exploring the boundary between ‘coer-
cion” and ‘consent’ (Bunting, Lawrance, and Roberts 2016).

There is currently an increasing amount of investment, human resources,
time, and passions spent on ending child marriage. Thus, it is a crucial time
to reinvestigate and reconstruct the taken-for-granted framework. The key
puzzle in the reinvestigation process is the contradictory views on agency.
One of the assumptions underlying the international approach of prohibit-
ing and outlawing child marriage is that children under the age of 18 are
incapable of choosing to get married. But are they really incapable? If they
are, why would they be capable of choosing not to get married? To explore
these contradictory views, this dissertation explores why children marry.
They do so not just because of the structural factors that human rights insti-
tutions present, e.g., poverty, oppressive culture, and lack of education. To
understand why children marry, we need to ask what for them are the reasons
for getting married. We need to listen to their perspective, acknowledging
that they are capable of thinking and acting on their own. I will elaborate
on this main question later in this chapter. In the next section, I will explain
how this dissertation offers salience to the literature of human rights by
answering the main question.

1.1.2  Academic debates on human rights and children’s rights
Criticism to human rights

Human rights are, in principle, universal. The Universal Declaration of
Human Rights claims and prescribes universality (Henkin 1989). Created in
the aftermath of the Second World War, the declaration was a political idea
with moral foundations, aiming at ensuring that such a catastrophe would
never take place again. All human beings, “with no distinction given to
their race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status” (Article 2 of the UDHR),
were equally acknowledged to have these basic rights stipulated by the
Declaration. The Vienna Declaration (para. 1) describes the universality of
human rights “beyond question”. In short, human rights law is built on the
normative premise that all human beings should enjoy all of these rights.
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The problem with this claimed “universality” has been widely addressed.
The American Anthropologist Association (1947) issued the famous State-
ment on Human Rights with cultural relativist claims. They were concerned
that the claimed universality of human rights was undermining cultural
differences. Merry (2003: 56-7) points out that while some regard relativ-
ism as tolerance without limits (i.e., “anything goes”), others see it as a
more nuanced recognition that tolerance of difference is an important ethi-
cal consideration. Arguing the latter, Merry (Ibid) criticizes external reform
movements that try to change cultural practices without sufficient respect
for differences. Some cultural anthropologists have charged that human
rights is the imposition of the Western idea of natural rights, and therefore
is a form of cultural imperialism. Dembour (2001: 56-58) points out that
an approach assuming the righteousness of human rights standards risks
“arrogance” as it excludes the experience of the “other”. Cowan (2006: 10)
similarly points out the one-sidedness of human rights standards, arguing
that just as local practice is a product of ‘culture’, human rights in a way are
a ‘culture’, “an increasingly pervasive structuring discourse [...] that shapes
how the world is apprehended”.

Different disciplines offer varied perspectives on this debate. Legal philoso-
phers such as Donnelly (1984; 2003) assessed the cultural relativist claims
and concluded that weak cultural relativism (instead of radical cultural rela-
tivism or universalism) was the answer: human rights are fundamentally
universal, possibly with limited cultural variations. Human rights scholars
like David Kennedy (2005) call for carefully assessing the negative impact of
international humanitarian interventions, calling human rights the centre’s
(the West) criticism of the periphery (the rest). Political scientists like Stam-
mers (1999) argue that proponents of human rights (as civil and political
rights) are those with power, who fail to see violations of economic, social,
and cultural rights. These criticisms pose a serious question on the legiti-
macy of the international human rights system and indicate the need for
reform.

Deconstructing human rights

So-called post-colonial scholars such as Santos and Rorty, as well as TWAIL
(Third World Approach to International Law) scholars such as Mutua and
Baxi, also criticize and deconstruct human rights from a historical view-
point (see Section 2.5). In brief, post-colonial studies call for a counter-hege-
monic conception of human rights (Santos 2015: 9). This historical approach
to deconstructing human rights highlights that human rights are a product
of a specific historical background and are ‘man-made’, and so are imper-
fect and hardly universally relevant.

What the above-mentioned historical approach does not consider is that the
practice of human rights could be different from the idea of human rights.
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Some scholars focus on this distinction. Macdonald (2013: 26) argues that
the human rights idea is not flawed because of its inherent characteristics,
but because of what it has been turned into by its proponents. Legal anthro-
pologists (Cowan, Dembour, and Wilson 2001: 6) point out that, in spite of
the law’s positivist approach of essentializing social categories, legal prin-
ciples are actually constantly readjusted to the demands of local contexts.
Ignatieff (2003) called for a careful assessment of what human rights pro-
ponents wish to achieve, importantly distinguishing between a “minimal-
ist” approach and an expansionist approach of interventions in the name
of human rights. These arguments underscore that international law is a
social process with many different actors involved in the adaptation process
(Merry, 2006a: 111). This means that, when human rights frameworks are
put in context, their function, meaning, and consequences are often different
from how they are designed. Therefore, the attempt to evaluate and recon-
struct the current frameworks from bottom-up is crucial.

Reconstructing human rights: The anthropology of human rights

In response to these critics, scholars have deployed various approaches to
reconstruct human rights. Rorty (1998) proposes a pragmatic approach to
sentimental human rights education: teach that we must treat other people
well because we feel sympathy for them, not because they are morally our
equals. Scholars such as An-Na’im (1992: 3), Flynn (2013) and Harris-Short
(2003: 175) call for “cross-cultural dialogue”, or “intercultural dialogue”, for
enhancing the “cultural legitimacy” of human rights (see Section 2.5).

These are all interesting propositions. The need for dialogue, in particular,
suggests the need for attention to differences, i.e., the need for empirical
evidence that investigates real and situated practices. Merry (2006b) has
demonstrated how human rights norms get translated in the local context,
a process she calls the “vernacularization of human rights”. In a normative
sense, this suggests that human rights need to be adapted to local under-
standings and conditions to be effective. International human rights law in
theory grants state parties broad discretion in how to realise rights domesti-
cally, for “culturally sensitive approaches to human rights” (Fraser 2018). As
law is a normative discourse that aims to regulate an often elusive reality
(Alves 2000: 499), the local supersedes the universal, no matter how globally
one may try to think. Everything becomes relative, localized, and ephemeral
(Ibid: 491). Anthropological research on human rights illustrates their func-
tion in plural normative orders and how they are perceived, e.g., concern-
ing violence against women (Merry 2006b), female genital mutilation (Boyle
and Corl 2010; Gunning 1991-1992), and polygamy (Campbell 2013). These
studies demonstrate both the limitations and potentials of international
human rights law and ideas, suggesting that paying attention to different
socio-cultural contexts can make human rights relevant and less subject to
the inequality of global power.
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This need for the localization of human rights highlights the necessity of an
anthropology of human rights (Freeman 1994). To conduct a fruitful debate
about the universality of human rights, the discussion should focus on how
human rights are applied in local contexts. If one asks how universal human
rights are, we ought to ask: how relevant are human rights to people in each
context? For instance, Ignatieff (2001: 111, 116) describes poor rural women
in Pakistan who criticize honour killings. It is an example of how human
rights go global by going local, empowering the powerless, and giving a
voice to the voiceless as a language that creates the basis for deliberation.
But when are rights indeed being used as a resource, and when do they start
to become a constraint? In other words, there is a need to investigate the
consequences of the human rights framework on people’s lives. This dis-
sertation studies exactly that.

In so doing, I aim to take a constructive approach to studying and writing
about human rights in context, and eventually to make pragmatic sugges-
tions. As Goodale (2006: 4) put it, “to study what human rights do is also
to study what human rights are”. These dimensions should be examined
and analysed together. Thus, we need an ethnography of human rights that
describes what human rights do and then reflects on what human rights
are, reconceptualising human rights at the basic theoretical level.

Children’s rights

Some scholars have formulated a critical view of the international approach
to children’s rights, which arguably is based on modern Western ideas about
childhood. Hanson et al. (Hanson, Volonakis, and Al-Rozzi 2015) have chal-
lenged the dominant abolitionist approach to child labour, and instead, sug-
gest focusing on children’s rights to work in dignity. With the example of child
labour, Nieuwenhuys (1996: 238) points out that modern society places chil-
dren in the position of dependency and passivity. Desmet (2012: 5) likewise
suggests that some provisions of the Convention on the Rights of the Child
(hereafter CRC) are “patronizing” and focused excessively on “protection”.

Such arguments may have to do with the origin of the CRC. The basis of
the CRC is found in the 1924 Declaration of Children’s Rights, which was
drafted and championed by a British social activist, Eglantyne Jebb. Her
ideas reflected her time and socio-cultural disposition (Hart 2006: 5). The
philosophy behind the CRC is informed by a particularly western concep-
tualization of childhood, which is characterised as irrational, natural, and
universal (James and Prout 1997) (see Section 2.2.2). Child development
psychology research from the early twentieth century has supported this
model. However, the research is contentious because those psychological
concepts, often taken as objective and scientific evidence, actually rest on a
set of implicit assumptions and particular methods (James and Prout 1997;
Henrich, Heine, and Norenzayan 2010). Boyden (1997) interprets the adop-
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tion of the CRC as the export of a stereotyped childhood from the industrial
world to the South. The protection-focused policies concerning children are
deeply embedded in a liberal paternalistic view of childhood, which the fol-
lowing chapters will clarify.

The “localisation of human rights” approach is one method for study-
ing real experiences, their diversity, and how they relate to the human
rights framework (De Feyter and Parmentier 2011; Vandenhole 2012). The
approach suggests investigating the use and relevance of human and chil-
dren’s rights in local communities and translating the findings into the
current international norms (Ibid). For instance, Ngira’s (2019) research in
Kenya revealed that the systematic condemnation of child labour by inter-
national children’s rights institutions is counterproductive, as it ignores the
role of some forms ‘child labour’ in integrating the child in the family and
in guaranteeing their rights to education. Overall, the recognized challenge
is to document and verify the effects and the consequences of policies con-
cerning children’s rights in real-life contexts (Reynolds, Nieuwenhuys, and
Hanson 2006: 295). This challenge emphasizes the role of anthropology in
the study of children’s rights (Hart 2006). Montgomery (2007) conducted
fieldwork to study child prostitution in Thailand. She expressed uneasiness
with her view of “protecting children”, as she became increasingly aware of
how it differed from the children’s accounts of their lives. Godoy (1999: 437)
studied street children in Guatemala. She criticized CRC rights as based on
a “Northern construct of childhood”, with limited relevance for children
who live according to the traditional roles assigned to them.

Those anthropological studies reveal that internationally constructed “chil-
dren’s rights” are not always relevant to local conceptions and realities of
childhood. For instance, Maithreyi (2019), from her ethnography of chil-
dren’s education programmes in India. She concludes that children can be
“strategically opportunising actors” who seek to make meaning of their
lives despite structural and discursive constraints. Again, the key to dis-
entangling this discrepancy between the local and the global is agency and
autonomy. On the one hand, global human rights institutions assume that
children (i.e., everybody under the age of 18) are not and cannot be fully
autonomous. On the other hand, the very same institutions believe in and
aspire towards full autonomy of human beings above the age of 18.

This idea of full autonomy is based on the ideals of modernity, the liberal
understanding of agency that we all should be able to decide on our own
lives instead of submitting to the traditional order. Relational autonomy, by
contrast, suggests that such a conceptualization of agency is an illusion, as
our ‘selves’ are all embedded in social interactions and relationships with
others. This conceptual framework of agency, autonomy, and choice is cru-
cial for this dissertation, as well as for understanding the puzzle of agency
surrounding human rights and child marriage (see Section 1.2.5).
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Through this dissertation, I deconstruct and challenge the taken-for-granted
definition and assumptions in the child marriage framework, reconstruct
the framework, and make it more relevant, efficient, and ethical. To do so,
I use a case study approach, zooming in to study child marriage in Indone-
sia. Indonesia makes an excellent case to study how actors deal with differ-
ent sets of rules regarding child marriage practices, as I elaborate in Section
1.2.2. First, [ will introduce the existing literature that helps me to answer
why children marry in Indonesia.

1.1.3  Research setting: Child marriage in Indonesia and changing
marriage patterns

The most prominent record on marriage age in Indonesia to date is demo-
graphic research conducted by Gavin Jones. He emphasized the regional dif-
ferences in marriage patterns. He concluded that of all Indonesians, West
Javanese Muslims had the youngest female age of marriage (age 16.6) until
the late 1960s. But since then, their marital age has started to rise, and Mad-
urese speakers have become the earliest-marrying group (age 17.6 in the
1980s) (Jones 2001: 4). There have been other notable changes in marriage
patterns, such as the increase in women marrying someone of lower or the
same education level, associated with the increase in female labour participa-
tion and improved educational opportunities (Utomo 2014: 6; Malhotra 1997:
448). These changes suggest that the number of women who marry young
decreases in the natural course of modern social changes, in line with research
in other countries (see, e.g., Saardchom and Lemaire 2005; Garenne 2004).

Indeed, Cammack et al. (1996) found a significant decline in the early mar-
riage of women and a corresponding rise of female marriage age. All women
getting married below age 16 fell from about 40% in 1961 to about 20% in
1985. According to UNICEEF, this decline has continued, with the percentage
of women marrying below age 16 declining to 5.5%. They also associated
these changes with modernization. The generation of new ideas about mar-
riage became based more on female autonomy. This change occurred due to
education, exposure to different cultural practices, and the destabilization of
institutionalized beliefs regarding parental authority and female autonomy.
According to the authors, the enactment of the Marriage Law 1974 had a
slight effect on the decline of marriages in cities by having contributed to
the destabilization of ideas, but overall had no significant independent effect
(Cammack, Young, and Heaton 1996: 71-72).

Yet, according to the 2013 national household survey, 25% of all women
aged 20-24 who had ever been married, still got married before the age of
18. This percentage even increased slightly between 2010 and 2012 (Badan
Pusat Statistik (BPS) 2016). This rise is associated with an increase in child
marriage prevalence in urban areas since 2008. In rural areas, child marriage
prevalence has been steadily decreasing: 33.5% in 2008 to 29.2% in 2012. By
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contrast, in urban areas it rose from 18.8% in 2008 to 19.0% in 2012 (Ibid)
(see Section 5.3.1). What UNICEF Indonesia (2016) finds worrying is the
recorded increase in marriage among girls aged 16-17 between 2008 and
2012. The increased child marriage prevalence in urban areas, as well as the
rise of female (mid- to late-) teenage marriage, seems at odds with what we
would expect from the modernization changes mentioned above.

What are the factors affecting the prevalence of child marriage? The UNI-
CEF report and the BPS report show that low education levels and pov-
erty are closely linked with child marriage prevalence. In 2015, girls who
married below the age of 18 were six times less likely to complete upper
secondary school compared to girls who married after the age of 18 (45.4 %
and 8.9 % respectively). The data also shows that many married adolescent
girls do not complete education beyond the primary school level. It is two
times more likely for married girls to drop out of or never attended primary
school compared to unmarried girls (9.9% and 4.5% respectively) (UNICEF
Indonesia and UNICEF 2016). However, it is difficult to determine whether
girls stop going to school because they marry early, or whether those who
leave school early have little choice but to marry. To determine whether or
not a causal relation exists requires qualitative assessment. Another UNI-
CEF report finding is that, perhaps surprisingly, while child marriage is
generally strongly associated with poverty, prevalence is still high among
the wealthy. About one in eight girls marry before age 18 among wealthy
households® in Indonesia. This prevalence indicates that the practice may
be heavily influenced by other factors, including social and cultural norms
that are accepted across all economic levels.

One of the UNICEEF report’s five recommendations is to “address social
norms and cultural norms” by, e.g., “engaging local leaders” and “encour-
aging parents to make better investments in their daughters” (UNICEF
Indonesia, 2016: 6). Other organizations make a similar suggestion. Reports
from the implementing committee of the Convention on the Elimination of
All Forms of Discrimination against Women (hereafter CEDAW) invariably
mention cultural norms as one of the most difficult challenges to address,
particularly when associated with religious interpretation (Committee on
the Elimination of Discrimination against Women 2011). Plan International
points out the strong influence of social norms playing a role in decision-
making for marriage (Plan International Asia Regional Office and Coram
International 2015). However, those reports tend to generalize what they
call ‘social norms’. They rarely discuss the content, mechanism, and diver-
sity of the cultural, social, and religious norms. The way they use the term
as a container category is not helpful towards addressing the issue, and
even risks misguiding possible solutions.

6 The richest household among the five categories (poorest, poorer, middle, richer, and
richest) by level of expenditure (UNICEF Indonesia, 2016).
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The most relevant work to date that addresses social norms regarding child
marriage is the ethnographic study conducted by Mies Grijns in a West
Javanese village.” The study suggests that a key element in most child mar-
riage cases is a fear of committing zinah (the sin of premarital sexual rela-
tions) (Grijns et al. 2016). A strong influence of religious norms on people’s
inclination to conclude and accept child marriages is also evident in the
attempts to legalize child marriage. Parents ask the Islamic court for mar-
riage dispensation to avoid zinah, and judges grant the dispensation refer-
ring to zinah (elaborated in Chapter 3). Marcoes (2016) has elaborated on the
moral and social factors influencing the practice of child marriage. These
factors include fear of being ridiculed by neighbours, fear of sin, the obliga-
tion for girls to relieve the burden on their parents, and fear of becoming an
“old maid”. These findings suggest that Islamic teaching and norms, such
as zinah, have been an influential factor contributing to the prevalence of
child marriage. However, Indonesian CSO Rumah Kita Bersama’s extensive
research project explained that Islamic texts do not actually promote the
practice of child marriage (Al et al. 2015).

Grijns has also developed a typology of underage marriage, which provides

a useful point of departure for comparative purposes (Grijns et al. 2016):

1. Marriage according to orthodox values: for instance, girls are expected
to marry simply because it is a family tradition to marry around the age
of 15. In this case, parents usually do not see the use of continuing their
education after elementary school and see being a good wife and mother
as their ultimate destiny.

2. Marriage to escape serious problems at home, such as poverty or
domestic violence: This is a type of marriage that mainly happens upon
the initiative of the girls themselves. Examples include extreme poverty,
where girls try to escape by marrying a boy with some economic
perspective to create a better situation for themselves and to reduce the
burden for their parents who have to raise more children.

3. Marriage of social orphans: This is child marriage that emanates from
the neglect of girls by their parents and the wider community. This often
starts because of broken homes or the absence of migrant parents. The
parents do not raise their children, but place them in the care of a grand-
mother or other relative.

4. Love matches (suka sama suka): These are becoming more popular and
frequent due to increased mobility, attending secondary school outside
of the village, and the possibilities of getting to know others via social
media, Facebook in particular.

7 I'was also involved in this research for my previous study. While she interviewed chil-
dren and local actors in the village, I focused on interviews and analysis at the religious
courts in the same area. Chapter 3 of this dissertation is based on a journal article that
Grijns and I co-authored, written using part of our fieldwork data.
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5. MBA (married by accident): This is an aggravating factor in all of the
above cases. Usually the fear of being accused of zinah is enough for
girls to take steps to get married.

This typology suggests that zinah is an underlying factor that plays different
roles in each type of child marriage. Her findings are of particular impor-
tance because it shows that underage marriage does not conform to the ‘tra-
ditional” pattern of an arranged marriage and that new forms of underage
marriage have emerged. Grijns suggests that the level of agency exercised
by the married children varies depending on the types of child marriage.

The existing literature reviewed above indicates the strong influence of
social norms on child marriage practice, amongst other factors. This influ-
ence means that, from the perspective of reformists, the issue seems dif-
ficult to resolve without addressing social needs (e.g., getting married to
avoid stigma). This difficulty reminds me of the legal reform debates dur-
ing the colonial era. Benda-Beckmann and Benda-Beckmann (2011) explain
that Dutch scholars on Indonesian adat law (e.g., Van Vollenhoven and
Snouck Hurgronje) proposed a gradual development within a commu-
nity. They argued that gradual change was the only way for appropriate
social and economic progress to occur without damaging the local social
order. In today’s context, only a gradual integration of human rights could
bring about the intended outcomes in harmony with the local social order.
Bedner and van Huis (2010) also argue that local concerns must be con-
sidered for the vernacularization of women’s rights to be effective. Fur-
thermore, Cammack, Bedner, and Van Huis (2015) have noted that since
Reformasi® there have been important developments in the field of women’s
rights in Indonesia. However, they are argued in terms of different interpre-
tations of Islamic law rather than human rights (Ibid). For reformists and
advocates of women’s rights (including child marriage activists), it is also
important to consider that the transition from traditional to modern (and
more westernized) societies may not systematically lead to progress regard-
ing women’s rights (Malhotra 1997:435). These discussions hint at the neces-
sity of child marriage research that focuses on the nuanced understanding
of socio-cultural conditions, and the careful assessment of the consequences
of the reformists’ movements. This dissertation has been designed with
attention to these elements, which the next section will explain.

8 The period of political, legal, economic, and social reforms that followed President Suhar-
to’s resignation in 1998.
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1.2 RESEARCH DESIGN
121  Research question

The central questions of this dissertation are (1) why children marry, and (2)
how this practice both informs and is treated within the multiple competing norma-
tive frameworks that are in place. The question considers both structural (e.g.,
poverty, oppressive culture, lack of education) and subjective (i.e., what
for them are the reasons to get married) reasons. Thus, it is crucial to exam-
ine ‘child marriage’ from different angles at different levels of society. This
examination should relate to how actors at each level are dealing with dif-
ferent sets of rules in a context of legal pluralism (i.e., the second part of
the question). Starting from analysing child marriage discourse at the inter-
national level, I then move to discuss the political contestation over child
marriage at the national level. There, I use a case study on Indonesia, where
the tension over the issue arises between the conservative Muslim organi-
zations and liberal groups of human rights advocates. To zoom in further,
Iinvestigate child marriage as a social practice on the Indonesian island of
Bali, where I conducted fieldwork over six months.

To unpack the multi-layered reasons why children marry, each chapter

addresses and provides evidence to answer the sub-questions listed below:

* Under the international discourse, since when and how did people
under 18 become too young to marry, and why did the age limit become
18? (Chapter 2)

e How does the Indonesian government regulate a social reality where
children continue to marry under its law while setting goals to comply
with human rights standards to end child marriage? And how is the
state law implemented in practice, and by which state and local actors?
(Chapter 3)

e How do state legal agents in Bali navigate state law through local
concerns and customary law, dealing with child marriage arising from
teenage pregnancy? (Chapter 4)

¢  Why do some children marry under the age of 18 in Bali? What are the
contexts in which they decide to marry by themselves? (Chapter 5)

*  When children consent to a marriage, is such a decision really the child’s
choice, considering the social pressure from and power dynamics
between their parents, their extended family, and local leaders? And
even when it is the child’s autonomous decision to marry, to what extent
should policymakers take their voices seriously? (Chapter 6)

122 Casestudy: Indonesia
To grasp a comprehensive yet detailed picture of the child marriage prac-

tice, I use the case study approach, first focusing on Indonesia. Indonesia
is an interesting country to study child marriage for several reasons. First,
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there are complex relations between changing marriage patterns and the
persistently high rate of child marriage, as explained in Section 1.1.3.

Second, Indonesia is a Muslim majority country with a strong presence of
Islamic organizations and norms. The Indonesian government is actively
involved in international conventions and has set development goals that
aim to end child marriage and comply with human rights standards. It simul-
taneously faces social and political resistance and a complex reality. Resis-
tance towards policies and laws against child marriage, which at times comes
from conservative Muslim groups, present a sharp contrast with groups with
more liberal ideas such as organizations for women's rights and child protec-
tion. For instance, in 2014, these organizations requested a judicial review
of the 1974 Marriage Law at the Constitutional Court. The event triggered
heated debates about the minimum age for marriage. The debates went
beyond the minimum age for marriage: they were about human rights and
development, as well as religious faith and sexual morality (see Chapter 3).

Third, the Indonesian legal system is pluralistic, which studies have docu-
mented exhaustively (see, e.g., Hooker, 1975; Lev, 1972, 1973; Lukito, 2013).
Many studies related to legal pluralism in Indonesia centre around how
the extra-judicial system works at local levels and how it affects particu-
lar policy making (see, e.g., Vel and Bedner 2015; Muur 2018; Crouch 2013;
Safitri 2011). The plurality of norms and types of law is particularly evident
in family law. While van Huis (2015) and O’Shaughnessy (2009) take on the
issue of divorce, Butt (2008) examines polygamy and mixed marriage cases,
and Benda-Beckmann (1984) and Bowen (2003) and consider inheritance
disputes. In comparison, child marriage in Indonesia remains an underex-
plored area of study. Still, the extensive literature on the pluralistic Indone-
sian legal system is useful towards disentangling the complex relationships
between the different legal systems and actors involved.

Fourth, Indonesia has regional variations. Jones (2001) has documented
regional differences and changes in the average marriage age. The BPS report
(Badan Pusat Statistik (BPS) 2016) has recorded child marriage prevalence in
each province (provinsi) and district (kabupatan) (see Section 1.1.3). Due to
this regional variation, the research on child marriage in Indonesia is both
challenging and compelling. To study child marriage in Indonesia in differ-
ent regions, I organized a series of workshops in Jakarta together with both
Dutch and Indonesian colleagues.? The workshops resulted in a 12 chapter
edited volume that complements studies of contemporary child marriage in
Indonesia. The volume focuses on South Sulawesi, South and West Sumatra,
West Nusa Tenggara, West, Central, and East Java, and Di Yogyakarta (Grijns
et al. 2019). Yet, child marriage practices in Indonesia’s Muslim-minority
areas are still under-researched.

9 The workshops were not officially tied to my PhD project, but they informed my study.
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Therefore, to zoom in further, I chose to conduct fieldwork in Bali, a Mus-
lim-minority area of Indonesia with mainly Hindu populations. At the
national debates about the minimum age for marriage, the national Hindu
organization representing their region (PHDI, Parisada Hindu Dharma Indo-
nesia) seems to support the international norm of the marriageable age of
18 (Parlina 2014). This stance contrasts with the Islamic religious organiza-
tions” opposition to raising the marriageable age and the dominance of the
zinah discourse in national and local debates among Indonesian Muslims.
The prevalence of child marriage is relatively low in Bali. The data between
2008 and 2012 shows that 15.6% of ever-married women aged 20 to 24 in
Bali were first married before age 18, while the national average is 25.4%
(Badan Pusat Statistik (BPS) 2016: 59). In 2017, the average age of first mar-
riage in Bali (23.0%) is also above the average of Indonesia (21.8%).10 While
child marriage in Bali may not be as pronounced as in other provinces of
Indonesia, it is one of the nine provinces where child marriage prevalence
has been increasing recently (Badan Pusat Statistik (BPS) 2016; see also Sec-
tion 1.1.3). Thus, the study of child marriage in Bali challenges the common
assumption that child marriage is linked to orthodox Muslim beliefs. It also
allows me to explore other possible explanations. Although the main area of
my study is Bali, I occasionally refer to conditions in West Java, where I pre-
viously conducted relatively short fieldwork (see Horii 2015). The compari-
son between the two areas reveals the role of cultural practices and beliefs
in child marriage patterns (discussed in Chapters 4 and 5).

1.2.3  Multi-layered analysis

Through the case study approach, I assess international trends and perspec-
tives, and how they differ from the diversity of provincial, and individual
practices of child marriage. All chapters have implications and connections
with international debates about child marriage, while empirical data is col-
lected at various levels. Accordingly, each chapter uses different data sets,
as shown in Table 1.

Chapter 2 examines in two parts how child marriage is constructed at the
international level. The first step traces the establishment of child marriage
as a discursive practice since the 1960s, analysing international conventions
and general recommendations regarding child marriage. The second step
unpacks the dominant child marriage discourse by analysing the use of spe-
cific languages in reports about child marriage published by major interna-
tional organizations.

10  Badan Pusat Statistik, “Median Usia Kawin Pertama Perempuan Pernah Kawin Umur
25-49 Tahun Menurut Provinsi, 2012 dan 2017”, https://www.bps.go.id/dynamict-
able/2018/06/06%2000:00:00/ 1445/ median-usia-kawin-pertama-perempuan-pernah-
kawin-umur-25-49-tahun-menurut-provinsi-2012.html (accessed on February 6, 2020).
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Chapter 3 analyses the way the Indonesian government and state agents
deal with the social reality that children continue to marry, focusing on two
levels: 1) law-making at the national level (Indonesia) and 2) the implemen-
tation of the law at the provincial level (West Java). At the national level of
society, child marriage is a political contestation, as illustrated in the long-
lasting debates on the marriageable age. To study how the state rules are
implemented in practice, I use the case study of West Java, focusing on the
role of intermediary actors in facilitating underage marriage to accommo-
date local needs and concerns.

Chapter 4 focuses on the provincial level (Bali), investigating how state
authorities try to enforce their rules and norms. I focus on Balinese Hindu
practices to identify the role of their adat law. Courts are where judges try to
compromise between state law, religious law, and social norms. Therefore,
they are a particularly interesting place to observe the tension between dif-
ferent legalities (Bowen 1998: 385). I accordingly investigated cases related
to marriage dispensation and sex crimes at the Pengadilan Negeri (civil court).

Chapter 5 investigates child marriage practices in Bali and the socio-cul-
tural conditions in which children marry. It analyses the link between child
marriage and adolescents’ sexuality in Bali, based on interviews and Focus
Group Discussions (FGD) that I conducted during my fieldwork in 2017.
I also refer to some of the cases of child marriage, specifically to examine
the relationship between teenage pregnancy and child marriage. By inves-
tigating the data collected in Bali, I also clarify what these area-specific data
mean for the transnational movements and policies about child marriage.

Chapter 6 then focuses on children’s subjectivities. It looks at individual
cases of child marriage in Bali, focusing on how children exercise their
agency in deciding their marriage, relying on interviews with those between
14 and 28 years old that married below the age of 18. Based on these empiri-
cal data in Bali, I evaluate the current international children’s rights scheme,
in which agency is an increasingly pressing matter.



18

Chapter 1

Chap. | Level of analysis | Methods Scope of data | Types of data

2 international legal analysis and international | 1) conventions and general
discourse analysis recommendations
of international regarding child marriage
documents that were issued by

international human
rights institutions since
the 1960s
2) reports about child
marriage published by
major international
organizations in the
period between 2001 and
2016
3 national, socio-legal analysis | national, 1) legal texts in Indonesia
provincial of Indonesian law- provincial and their historical
making and conception
implementation, 2) interviews and case
social practice in analysis at religious
West Java courts in West Java
3) ethnographic research
in a village in West Java
(conducted by Grijns)

4 provincial fieldwork in Bali, provincial 1) interviews and case
legal case-study analysis from civil courts
analysis of court in Bali
decisions 2) interviews with judges,

marriage registrars,
adat law scholars, and
children and their
families who were
involved in legal cases

5 provincial, fieldwork in Bali, provincial 1) interviews and Focus

individual interviews and Group Discussions with

Focus Group Balinese adolescents,

Discussions with legal practitioners, CSO

actors, analysis of staff members,

case studies government officials,
health care personnel,
and teachers

2) case studies of child

marriage or/and teenage
pregnancy among the
Balinese Hindu
populations

6 individual, fieldwork in Bali, provincial 1) case studies of child

international analysis of case marriage among the
studies and Balinese Hindu
interviews with populations
early-married 2) interviews with those
couples between 14 and 28 years
old who married below
the age of 18

Table 1: level of analysis, methods, scope, and types of data sets used in each chapter
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124 Interdisciplinarity

To analyse why children marry and in which conditions they make choices,
I engage with four key concepts: agency, structure, modernity, and tradition.
My understanding of these concepts stems mainly from anthropology and
sociology and occasionally borrows specific ideas from social psychology,
feminist philosophy, and postcolonial studies. To explain how I engage with
all of these disciplines, I first clarify my understanding of the difference
between multi-, inter-, and transdisciplinary studies. According to Craps
(2019), multidisciplinary research refers to a loose collection of distinct dis-
ciplinary components without further integration. By contrast, interdisci-
plinary research involves a synthetic intent to integrate knowledge from
different disciplines through an integral relationship between knowledge
sources. Transdisciplinary research integrates different academic and non-
academic knowledge by involving a diversity of social actors (Ibid). Under
these definitions, I consider this study to be interdisciplinary, as I engage
and integrate ideas from different disciplines. It is also transdisciplinary, as
I also try to engage with non-academic social actors (see Section 1.3.2).

However, I do not engage equally with all of the disciplines I deal with in
this dissertation. There is an important distinction between disciplines from
which I borrow ideas and disciplines to which I aim to contribute with new
ideas based on my study. This is a socio-legal study of human rights and family
law in a context of legal pluralism. Thus, this dissertation aims to contribute to
the scholarly field of human rights, children’s rights, and legal pluralism. It
aims to do so by borrowing ideas from other social science literature. Family
law is a particular area of law that tries to govern the most private and inti-
mate sphere of individuals” activities. Thus, significant differences in family
law norms between multiple legal systems tend to be observed, creating
governance challenges. The international rules regarding child marriage
are an example of international human rights laws that have expanded to
impinge on the private realm of family life. This expansion has brought into
sharp relief the difficulties of implementation, enforceability, and the inclu-
sion of cultural diversity in international child marriage regulation (Harris-
Short 2003: 180).

1.2.5  Key concepts and terminologies

This section introduces and defines key concepts and terminologies used in
this dissertation, namely tradition, modernity, choice (agency, autonomy), struc-
ture, child marriage framework, children, international/local.

Tradition

The international human rights framework categorizes child marriage as
a ‘harmful traditional practice” (The Fourth World Conference on Women
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1995). In this dissertation, I challenge such an essentialized way of using
the word ‘“tradition” and critically examine the way the international human
rights framework uses the term. While the international human rights com-
munity often criticises “harmful traditional practices’, it hardly discusses
‘non-harmful traditional practices’. This contrast is because tradition is a
mirror image of modernity: discourse on tradition reflects the ideology
and beliefs of the creators of the discourse, subsuming the reverse image of
modernity as something undesirable. Therefore, it is important to pay atten-
tion to the modernification of discourse on tradition, which (re)produces the
stereotypes of tradition without considering each context. It is even likely
that what is called ‘tradition” is somewhat ‘invented” by the international
community. This possibility of “invented tradition” was first coined by
Hobsbawn and Ranger (1983), whose work transformed the anthropologi-
cal notion of tradition in the 1980s. Hence, the way the international human
rights discourse uses ‘tradition’ is factually and anthropologically obsolete
(see Chapter 2).

Modernity

‘Modernity” is both an important concept in this dissertation, but it is also
a loaded concept that needs careful specification. In this dissertation I use
modernity to mean a changing social condition. I borrow Gidden’s idea
that the modern world is where social life is “open” with multiple lifestyle
choices (Giddens 1991: 6). He understands modernity as a post-traditional
order in which lifestyle choice is increasingly important in the constitution
of self-identity and daily-activity (Ibid: 6, 13). In this study, this choice is
exemplified in increasing educational opportunities, engagement in career
planning, and consequent mobility, with children having more opportuni-
ties and spaces to meet and mingle with the opposite gender. An increased
prevalence of mobile-phone usage gives youngsters access outside of their
communities and provides tools to communicate with their love interests
via texts. Chapter 5 engages more with this concept.

Choice, agency, autonomy, and structure

The modern world is then where individuals’ choices become and are con-
sidered increasingly important. The human rights framework subscribes
to this ideal: Ignatieff (2003) and Merry (2009: 385, 404) demonstrate that
the protection of agency is the core principle in human rights discourse
(see Section 2.4.1). Santos (2015: 6) also argues that collective rights are not
part of the original canon of human rights, and the priorities continue to
be accorded to individual rights over collective rights. Indeed, the ideals of
modernity are at the base of international advocacy to ‘end child marriage’.
The ideal is that individuals should be fully autonomous and emancipated,
‘free’ from social norms that chain them. This approach is what Mackenzie
(2013) calls a libertarian understanding of autonomy.
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In contrast, this dissertation’s analysis rests on the relational understanding
of agency. According to Gidden's theory of agency and structure, agency is
the capacity to observe one’s experience and give reasons for one’s actions
(Tucker, 1999: 80). Another influential concept of agency in anthropology is
“agentival capacity”. This idea encompasses acts that resist norms and the
multiple ways one inhabits norms (Mahmood, 2004: 15). For instance, the
recent debates over the regulations on headscarves have revealed that what
seems like a symbol of oppression to an outsider can be a Muslim woman
exercising her autonomy. According to these understandings, agency is an
ability to choose by making internal reconciliations with structure, i.e., pat-
terned arrangements that influence or limit available choices. And such
choice, limited by one’s sense of moral community, is not less rational than
that of the imagined full autonomy (Rorty 1998: 178).

In his concept of liquid modernity, Bauman (2000: 8) points out that indi-
viduals do not become free from structures. Traditional structures do not
disappear but are replaced by self-chosen ones. This point also highlights
that the structure that actors interact with is not the essentialized ‘culture’
or ‘tradition’, but persons with whom they are in relationships. To unpack
the social connection that constitutes ‘structure’, I use the socio-psycholog-
ical concept of ‘reference network’, which I will explain in Chapter 5. This
understanding of structure and agency is crucial for discussions on consent
in marriage.

The recognition of everyone’s agency is an important topic among critical
scholars of international human rights and development. The dominant
discourse has often misrepresented or underrepresented the agency and
subjectivity of “Third World Woman” (Spivak 2010; Mohanty 1984). Engle
similarly points out the failure of the international human rights’ to engage
with the “Exotic Other Female” (Engle 1992). The agency of girls in the
Third World is in the most precarious position in international development
discourse (see Section 5.5). The relational understanding of autonomy or
agency is crucial to challenging the paternalistic notions of development.

Child marriage framework, child marriage, early marriage, forced marriage,
arranged marriage, underage marriage, and marriage

In this dissertation, the ‘child marriage framework’ means the basic structure
upon which international organizations deal with child marriage practice,
including its definition, discourse, and the relevant legal rules. According to
the definition of international institutions, ‘child marriage” means “any for-
mal marriage or informal union where one or both of the parties are under
18 years of age”. In this dissertation, I use this definition of ‘child marriage’
to evaluate this framework. ‘Early marriage’ in international discourse is
often used in the same sense. The international child marriage framework
frames all child marriage as ‘forced marriage’, i.e., as marriage without ‘con-
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sent’. However, throughout the dissertation, I will demonstrate that there is
an important difference between the two. Bunting et al. (2016) elaborates
on the difference between forced marriage and arranged marriage. Families
may arrange marriages that are still based on the full and free consent of
the two spouses. By contrast, forced marriage is conducted without such
consent. According to these researchers, real autonomy means an ability to
say no under the conditions of social, economic, and gender equality, which
needs to be distinguished from habitual acquiescence, assent, silent dissent,
submission, or enforced submission. I will discuss the meaning of auton-
omy under social, cultural, and economic constraints later in this disserta-
tion. I use ‘underage marriage’ to mean a marriage under the minimum age
for marriage under the respective state law. It can be a civil marriage that is
somehow registered illegally or a customary or religious marriage without
state registration (see Chapters 3 and 4). Thus, this dissertation’s definition
of ‘marriage’ is not limited to civil marriage or state-registered marriage but
refers more broadly to a socially approved relationship, including custom-
ary and religious marriage. It is also noteworthy that, in spite of the varied
meanings and forms of marriage throughout human history, no interna-
tional treaty currently includes a good definition of ‘marriage’. Does it mean
only a civil marriage, or does it also include religious marriage without
state registration? Does it imply a direct consummation or cohabitation? If
it includes ‘informal’ customary marriage, what about cohabitation of teen-
agers in the West? These are important questions to ask when discussing
‘child marriage’. Chapter 7 will return to this point.

Children, adolescents, and teenagers

‘Children’ in this dissertation refers to the category of those who are below
18 years old, adopting the international definition of children (see Sec-
tion 2.2.2). I use this category to assess to what extent this large cohort as
a homogenous category contributes to the realization of ‘children’s rights’,
as laid down in international instruments such as children’s rights conven-
tions. “Adolescents’ (from the Latin ‘adolescere’, meaning ‘to grow up’) or
‘youth’ is the broadest category I use here, referring to those who are 10 to
24 years old. They are the protagonists of this dissertation. Most of the infor-
mants whose accounts I relied on for analysis fall into the category of ado-
lescents. I also refer to those who are 13 to 19 years old as ‘teenagers’. When
appropriate, this group is divided into three sub-categories: early teenage
(13 and 14), mid-teenage (15 and 16), and late-teenage (17 to 19).

International/local

The ‘child marriage framework’ that I refer to in this dissertation is an
‘international’” one. Merry’s theory of ‘vernacuralization” helps to clarify
what international and local mean here. She explains that a key dimension
of the vernacuralization process is the people in the middle, who work to
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negotiate between local, regional, national, and global systems of meaning
(2013: 211). These different levels, defined in both geographical and socio-
economic terms (e.g., social class, education, mobility, and cosmopolitan
awareness of elites), are relevant for the analysis of the transformation of
the norms at each level (Ibid). Structures at the international level, such as
international human rights conventions, are made to adopt universal moral
frameworks. These frameworks face tensions and contradictions with the
particularities of each locality. I am also aware that there are several local
programs and movements on the issue of child marriage. These initia-
tives are informed by the international framework and ‘vernacularized’,
‘localized’, or ‘translated’ to a varied extent in each context. For the sake of
analysis, [ use these terms to define the ‘child marriage framework” as an
international one, constructed by various international institutions, includ-
ing UN institutions (e.g., UNICEF, UNFPA, CEDAW, and CRC) and interna-
tional CSOs (e.g., Girls Not Brides, Plan International, and Equality Now).

1.3 RESEARCH METHODS
1.3.1  Qualitative methodology

In multidisciplinary research, epistemology becomes an essential point of
consideration and contestation. This occurs because one of a methodology’s
functions is to ensure the internalization of standards and values under-
lying any particular discipline (Banakar and Travers 2005: 5). Socio-legal
studies, for instance, have to reconcile different epistemologies, namely pos-
itivism and interpretivism (Ibid: 14-15). This research relies on constructiv-
ism as a paradigm (i.e., “a set of basic beliefs” and “a worldview”, according
to Guba and Lincoln (1994)). It thus relies on interpretivism as a theoretical
perspective. This was an inevitable choice, as I have gone through intense
fieldwork experiences, which I will explain in the next paragraphs. This
paradigm and the fieldwork experiences led to my choice of qualitative
over quantitative methods.

Initially, I planned to combine qualitative with quantitative methods. The
survey that I prepared with my colleagues and assistants was ready to be
distributed to adolescents in several schools in Bali. However, while pre-
paring the survey, I came to understand several limitations of quantitative
methods in this research. Firstly, the topic I was dealing with was a sensitive
one, and the answers most likely included the most private and intimate
information about the respondents’ lives and beliefs. This type of informa-
tion is not easily disclosed, and respondents in the survey would have had
little motivation to answer the questions truthfully. There would be no rea-
son for them to answer honestly. This expectation also came from my expe-
rience in the field: Informants occasionally ‘lied” to me.
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For instance, at the beginning of my fieldwork, I came to know Yuri,!! one
of the informants. She was a courageous, smart, and hardworking woman
in her 20s. We started to form a friendship as we met regularly. In the
beginning, when the two of us were chatting at a café, I asked her if it was
common for young people in Bali to have sex before marriage, and if she
did herself. She said, “I had never had sex with my boyfriends. I want to
keep it until I know about my boyfriend.” At that time, I just thought, “So,
she is a kind of ‘the good girl” who follows social norms then.” One day,
about three months after we started our meetings, we were having lunch
together at a warung (street-food stand). She was talking about some inti-
mate experiences with her ex-boyfriends. The time I needed to leave for the
next appointment was approaching. I was thinking about how I should say
that I needed to leave. But I hesitated. She was sharing a personal story, and
I felt that she wanted to talk about it to me. So I stayed. It had been about
one hour since we started to talk on the sofa by then. Then, she asked, “Do
you have to leave? What time is your next appointment?” When I said, “It’s
okay -”, before I finished the sentence, she continued, “Because actually,
there is another thing I wanted to tell you.” Then she continued, “I was not
comfortable to tell this to anybody before, but I have been pregnant before”,
and started sharing her true experience, which included an abortion.

Such ‘lies” turned out to be the most revealing information once differ-
ent versions of the same story came about. I had two versions of the story
from the same person because the relationship between us has changed.
This kind of revelation would not be possible in questionnaires. Of course,
there is no certainty that the information I have collected through qualita-
tive methods was the ‘truth’. Margaret Mead is a famous and established
anthropologist who has been lied to. Her study in Samoa, which has estab-
lished her fame, has turned out to be based on lies by informants, as a
way of mocking a foreigner.12 This revelation shook the whole discipline
of anthropology. People asked: Is interviewing a reliable method? How do
researchers deal with lies?

These were also the questions I asked myself when I discovered these ‘lies’.
The discovery made me question my research integrity, the relationship
with my informants, and the accuracy of my previous and future inter-
views. But I also realized that their ‘lies” are also their ‘truth’. This was
how they decided to tell (or not tell) me what had happened. They are not
‘lies’, but only ‘the act of lying’. To increase the accuracy of my data, I cross-
checked the information I collected from interviews with various actors, as
well as with reports and court judgements. However, I can never be sure of

11 All of the informant names in this dissertation are pseudonyms.
12 Frank Heimans (1987) “Margaret Mead and Samoa”, https://www.youtube.com/watch?v=GOCY
hmnx608 (accessed on November 7, 2019).
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the complete accuracy of the information I collected. Nevertheless, qualita-
tive methods allow me to read the information in a more detailed context.

The second and related reason for relying on qualitative methods is that, in
the survey I was planning to distribute, I would not be able to use contexts
and nuances both to ask questions and to understand their answers. The
topic I was dealing with was personal and complex. I found it very diffi-
cult to design a user-friendly questionnaire that would be clear and easily
understandable by adolescents.

I paid particular attention to nuances and contexts in communication with
informants, as I consider them extremely important to understanding the
informants’ narratives. I always took extensive notes both during and after
the interviews. The notes included what had been said, but also situations,
gestures, facial expressions, tones, pauses, paces of speech, and my feelings
as an observer. Two of the examples from my field notes read:

When we came in, Nina was cheerful, smiling and hosting us. When she talks, she uses
some gestures that are very teenager-like, such as touching her hair and ears or putting
her hands together. 1t felt a bit strange, as it seemed that she possesses both the innocence
of teenagers and the sensibility of grown-ups at the same time.

When D was talking, he was very clear in the way he talked and in what he said. He also
remembered in detail the date of the events, etc. I wondered why, maybe it was because he
thought about it a lot or he repeated it a lot during the legal process. S was from the begin-
ning very nervous and obviously not content to be in that room. He constantly was
moving nervously, touching his ears and hands. He also constantly looked away, his eyes
moving all the time from here to there. He also answered very shortly, only with a few
words.

When I worked with research assistants, I also instructed them to make
extensive notes on these details. I always accompanied them for the inter-
views they conducted to see the details myself. The survey would have
been limited in its capacity to extract information in such detail.

This reliance on qualitative methods also creates limitations. One of the
common disadvantages of qualitative methods is the limitation in sample
size and representativeness. [ have tried several methods to overcome this
possible disadvantage. One of them is to use Focus Group Discussions. For
Chapters 4 and 5, I relied partly on observations and remarks made during
FGDs with local activists and Balinese adolescents. In addition to those who
married before 18 whom I interviewed as case studies, I also talked to about
30 other adolescents, through either FGD or individual chats.

I also used the “vertical slice approach” to overcome the disadvantage of
qualitative methods (Gonzalez and Stryker 2014), which means engaging
with social actors at different levels of society. I interviewed various actors,
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including lawyers, judges, court clerks, members of different CSOs (focus-
ing on reproductive health, education, women’s rights, and children’s
rights), marriage registration officers, local (customary) leaders, academic
experts on customary law, health care personnel, teachers. I also chatted
with all kinds of people (e.g., neighbours and the staff at a laundry shop
near home) in Bali about child marriage, teenage pregnancy, and Balinese
social norms. This approach helped me have a more comprehensive pic-
ture of the issue. Media, such as local newspapers/magazines and social
media, helped me understand the local context, although I did not use it as
the main source.

I also focused on 20 cases of child marriage or teenage pregnancy. Some of
those case studies involve interviews with girls, boys, their parents, and
(extended) family members. Some of them were cases of sex crimes or mar-
riage dispensation. I also obtained about 30 court decisions about marriage
dispensation and sex crimes across different courts in Bali. I analysed these
court decisions in light of interviews I conducted with about 10 judges
(including both Balinese and non-Balinese) and court staff. I also noted the
opinions expressed by the participants of the workshop I organized with a
local legal aid organization (see Section 1.3.2). Appendix 1 provides an over-
view of the kinds of sources I collected during my fieldwork.

Another strategy for dealing with the issue of representativeness is par-
ticipant selection and categorization of case studies. I limited the scope of
case studies by focusing on Balinese Hindu informants. I consciously col-
lected cases across class and caste, and then later categorized them based on
these variables. In the beginning, I also tried to differentiate between urban
and rural cases, but the boundary between the two was much blurrier than
Iimagined. Therefore, the urban/rural division was not very relevant. For
instance, some of the informants were originally from rural areas of Bali,
working in urban Denpasar, so it would be inaccurate to categorize them as
either rural or urban.

It is also worth paying attention to the cases that I did not choose (Rey-
bold, Lammert, and Stribling 2012). The selection bias results from practi-
cal reasons and positionality. Who was easier to access, and who was more
difficult? My main research area was set in Denpasar, and I based myself
there by renting a house and creating networks. For me, it was both a prag-
matic and strategic choice to focus on cases that I could find in Denpasar.
So although I seized upon any opportunity to study cases in other areas
of Bali (mostly in East Bali), my sources were principally from around the
Denpasar area.

Another type of cases that I did not study was the ‘silent cases’. While some
informants felt comfortable or even eager to talk, others did not wish to
do so. When my research assistants and I were looking for interviewees,
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finding those who were willing to be interviewed about their private life
was initially difficult. My assistants and I tried finding informants through
friends” and families’ networks. However, of those contacted, some did not
respond, some kept cancelling appointments, and others explained that
they did not wish to be interviewed. This is what one of my research assis-
tants wrote when he approached a potential informant through his friends’
network:

When I met K's family, they apologized to me and said that she in general does not easily
welcome strangers and she is too lazy to receive guests at her home. So via text-message
I have negotiated if I could interview her alone outside of her house, but she still refused
to meet me, saying that her husband did not allow us to interview her.

Eventually, after expanding our local networks, I accessed some valuable
cases by the end of the fieldwork. For instance, thanks to a local legal assis-
tance CSO, I interviewed some informants who were in the middle of legal
cases, who perhaps would not have been open to talking outside of the
CSO. It is nonetheless important to be reminded that the cases I studied
were the ones where informants were willing to talk, excluding the “silent
cases’.

Another possible selection bias is caused by who I am. In Bali, I was a for-
eign researcher, a woman in her 20s, and a mother. Bellow (2003: 40-41), in
conducting fieldwork to study Balinese understandings of sex and desire,
also reflected on the impact of her positionality on the types of information
she retrieved:

I suggest the principal reason I became a confidant of these women was because I was
perceived as an American woman “without morals.” This attribution of immorality
stemmed from my identity as an American woman coupled with my status as an unmar-
ried mother, a janda, and an undefended woman on the sexual prowl from a place (Amer-
ica) understood as one where people marry for love, have no rules for social conduct, and
are sexually “free.” From the Balinese perspective, such a person is clearly not in a posi-
tion to judge or gossip about others, having already so much to hide. My multiple catego-
ries and meanings, which crossed the boundaries of Western and Balinese identities and
subject positions, represented methodological (and personal) challenges as well as advan-
tages, both limiting and expanding the range of topics I could address and the range of
interlocutors with whom I could converse and interact [...].

Her account is relevant, as Bellow and I were both “foreign” researchers
there, although there is also a clear racial difference between us. While she
was perceived as “an American woman” and Caucasian, I am Japanese and
was generally perceived as “Asian”. Her experience points to the impor-
tance of reflecting on one’s positionality, which I will elaborate on in Section
1.3.3.
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1.3.2  Multivocality and collaboration with local actors

One of the important methodological features of this study is multivocal-
ity, i.e., including multiple and various voices in qualitative methods (Tracy
2010: 844). In avoiding collecting and analysing data from a one-sided per-
spective, I tried to apply what Evers at al. (2015) call “intermediality in dia-
logue”. This approach asks researchers to constantly inquire into conceptual
divergence and convergence by being aware of different perspectives and
uses of terms. I used triangulation to expand the opportunities for inquiring
into different perspectives (i.e., collecting information from a diverse range
of individuals and settings using a variety of methods). For instance, I inter-
viewed the same person both in an FGD and in a one-to-one interview. In
these two settings, informants expressed different opinions, revealed differ-
ent information, and highlighted the local public norms. I also often used
FGD to collect feedback on data collected in individual interviews.

Collaboration with local actors was particularly important for me. Through-
out my fieldwork in Bali, I was working with LBH Apik Bali (Lembaga
Bantuan Hukum Asosiasi Perempuan Indonesia untuk Keadilan Bali, Legal Aid
Association of Indonesian Women for Justice), a local branch of a national
CSO providing legal assistance for vulnerable people, e.g., women and chil-
dren from low-income families. The association was interested in my topic
and supported my research. For instance, they introduced me to a 17-year-
old-girl and her family, who was in the process of a legal case against her
ex-boyfriend, who made her pregnant (see Chapter 4). Working with them
gave me access to key interviewees (such as children, local leaders, and
judges) and opportunities for participant observation. During the latter,
I observed how these intermediaries ‘translate” (Merry 2006b) rights norms
into local terms through legal awareness programs, and how they use vari-
ous legal systems to strategize their objective to protect their clients.

With LBH Apik, I organized a workshop at the end of my fieldwork. In the
workshop, I first presented my findings and discussed the issues related to
child marriage in Bali with local actors. The topics included: 1) causes and
consequences of teenage pregnancy, 2) prosecution for pre-marital sexual
intercourse between adolescent lovers, 3) marriage dispensation, 4) the legal
position of unwed mothers, 5) laws and policies on contraceptive means,
and 6) child marriage cases not resulting from pregnancy. I shared the real-
life examples of problems that pregnant teenagers faced in Balinese society,
particularly in relation to their legal rights under both state and customary
law. The participants were all key persons in Bali for the topic, such as staff
from the Marriage Registration Office (Kantor Catatan Sipil), members from
religious/adat organizations, and organizations for the protection of women
and children.
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I organized this workshop for three reasons. First, to ‘give back’ to the local
community, I wanted to share the findings for local actors to utilize in some
ways. For that purpose, instead of making a report and presenting problems
and solutions from my perspective, I wanted the local actors to formulate
what they thought were the problems and solutions. Second, I aimed to use
this workshop as an FGD, and as an opportunity to collect further infor-
mation. I prepared a set of questions for each participant and assigned a
research assistant to make notes of all the discussions and opinions shared
during the workshop.

Third, the workshop was my way of contributing to LBH Apik’s goal.
Their clients include victims of domestic violence, women who need legal
recourse and advice about divorce and custody proceedings, and child vic-
tims of sexual violence. Sharing the interview results with them and other
stakeholders, and discussing concrete solutions was consistent with their
goals. As local key persons, the participants had the potential to impact
local practice with the workshop’s insights.

I also worked closely with local research assistants. They were two young
women and one young man, all Balinese and in their 20s, whom I hired as
research assistants. Over time, they also became my friends and colleagues.
I held regular meetings with them, where I encouraged them to take the
initiative and freely express their opinions about the research approach,
methods, and interpretations. With time, they also started to confide in me
enough to share the most intimate and private information about young
Balinese’s life. They were of great help in expanding my network in Bali
for looking for informants. I conducted most interviews with one of them,
although sometimes with more than one, and sometimes alone. During
the interviews, they helped me linguistically (especially when informants
talked in Balinese), in understanding the social codes, and in interpreting
what informants had said.

Overall, working with the local organization and the assistants was a crucial
part of this research. It gave me opportunities to consider locally sensitive
solutions to the issue, instead of blindly imposing a foreign standard that
could be irrelevant to the local situation. In other words, such collaboration
provided me with differently “situated knowledge” (Haraway 1988) that
I otherwise had limited access to because of my positionality.

1.3.3  Reflexivity

Reflexivity, i.e., situating knowledge, plays a crucial role in this research.
As I subscribe to constructivism as a paradigm, I considered bias inevitable
as researchers are also human beings. I planned to deal with this risk by
practicing what Bourdieu calls “participant objectivation”. This is a reflex-
ive attitude toward the researcher’s experience and relationship with the
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research subject. Montgomery’s work also informed me of these risks in
advance of my fieldwork. Based on her experience of conducting ethno-
graphic research on child prostitutes in Thailand, she explains that research-
ers themselves have their moral values about children’s rights, and that
these values affect how they perceive the situation (Montgomery 2007: 427).

When I started to work on the topic of child marriage, I saw it as a human
rights violation, just as the human rights discourse framed. Slowly and grad-
ually, I started to realize that this discourse was based on certain assumptions
about what ‘child” and ‘marriage’ mean and that those meanings were not
necessarily universally relevant. In Chapter 2, I explain these assumptions
that have been embedded in the child marriage framework. Throughout the
other chapters, I show the different contexts where the assumptions are not
applicable based on my empirical findings. This divergence is precisely how
my views developed through the reflexive process. In this sense, reflexivity
constitutes the essence of the whole of this dissertation. For this research,
reflexivity was a tool to minimize bias and reactivity for the validity of the
data that I collected. The myth of silent authorship has been proven false
(Charmaz and Mitchell 1996) and reflexivity is a standard practice in today’s
anthropology of writing through which researchers identify themselves.
However, it was also an attitude towards fair accounts and storytelling.

As a part of the reflexive effort, when I interviewed those who married
before the age of 18, I deliberately did not apply the label ‘child bride” to
them. I consider this label as one of the “Western diagnostic labels” (Wikan
1990: 137) that prevent researchers like myself from truly understand-
ing local reality. Such labels obscure fair accounts in studying individual
cases. Montgomery (2007) also describes how such labels overshadowed
her understanding of the children in Thailand. She claims it is crucial to
acknowledge that such anthropological work on children does not always
give researchers the answers that we expect and that our ideas about chil-
dren may be profoundly challenged (Ibid: 429). Other examples of preju-
dices in relation to my informants include “traditional practices are harmful
to women’, ‘child marriage is bad for children’, and ‘child brides are vic-
tims, and their families are poor and uneducated’. By seeing the early-mar-
ried girls without these labels, it became apparent to me that married
children were not simply passive victims of a child marriage that had been
forced upon them. Contrary to the stereotype of child marriage involving a
young girl, there were many boys who married before the age of 18. About
75% of my case studies involve both girls and boys as underage parties, half
of which are cases where boys are younger than girls.

Reflexivity also sheds light on relational aspects of fieldwork. Fieldwork
involves intense relational work (Coffey 1999: 39), all the more if the
research deals with intimate topics such as marriage and pregnancy. Inter-
pretivism rests on the idea that information varies depending on the con-
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text in which the information was retrieved. Under this assumption, the
relationship between the researcher and the researched should be a part of
the analysis. For instance, I brought my then three-year-old daughter to my
tieldwork, and her presence had some impact on the relational work there.
When establishing local relationships, a child’s presence was the best rea-
son for both sides to start a conversation. We became more accessible to
each other. When meeting informants who have small children, I sometimes
brought my daughter with me so that they could relate to us and let their
children play with her. In this sense, having a child helped me get to know
people and enter the community, and it helped deepen and maintain my
relationships with them.

Concerning the relational aspects of data collection, positionality is also rel-
evant, i.e., the researcher’s role, image, representation, self-identification,
and identification by others. My daughter’s presence in the field naturally
accentuated my positionality as a mother. My being a mother and mother-
hood coincided with that of young mothers. In interviews with some of my
informants, I consciously shared my personal profile and stories, that I am
a young unmarried mother. Despite some painful differences between us,
such as class and education, I focused on finding and emphasizing com-
monalities. For instance, there was a moment when Ratna, one of the infor-
mants, opened up to me, after which she started to share her intimate and
private experiences. Our conversation at that moment went as follows:

Ratna: Wow, M (my daughter’s name) is so smart.

me: Because her mother also studies! (Ratna was a teenage single mother, who continued
her education regardless of the situation)

Ratna: Haha yes, that is true... Hoko, if you live in the Netherlands now, are your
parents far away?

me: Yes, my parents live in Japan, so I come back to Japan once every year to see them.
You have a very nice mother. She supports you all the time.

Ratna: yes, that is right. She is a very nice mother.

me: My mother too. When I heard your story yesterday, I remembered my story and my
mother.

Ratna: We are the same, aren’t we, Hoko?

me: Yes, we are the same.

Being a mother myself also impacted how I interpreted the informants’
accounts. Fieldwork is also personal, emotional, and identity work (Cof-
fey 1999: 1). When I listen to and write the stories of the young mothers in
Bali, I do so through my own experiences of becoming a mother, making life
choices, dealing with daily tasks, feeling vulnerable, and finding strength.
Retrospectively, the (re)construction of my identity during the fieldwork
was itself more than a tool for collecting information but became part of the
information itself. My identity as a young, educated, and single mother is
an uncommon one in most places, including and perhaps particularly in my
home country of Japan and in my fieldwork site, Bali. During my fieldwork,
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I sent several emails to friends, one of which shows how this identity some-
times played an informative role:

Also, while having lunch with D (one of my Balinese friends), she asked me about M (my
daughter) and her father, so I shared my story. I always answer openly when people
ask me that kind of question, but people usually do not ask and keep wondering where
the father is, or just assume that he works and lives away, etc. Apparently, it took her
3 months to ask me that question.

When people in Bali assumed that I was married given that I had a child, in
certain contexts, I sometimes chose not to deny it and let them continue to
see me as a ‘normal” mother. I did so partly consciously, knowing that being
a ‘normal’ (married) mother would probably enable a smoother process in
connecting with them, without raising unnecessary suspicion, discomfort,
or gossip. And perhaps also unconsciously, I did so by sensing the atmo-
sphere and the need to be accepted there. How I experienced my identity
through local interactions further confirmed that strong social structures
around the shame of being an unmarried mother existed in Bali. This struc-
ture was exactly the reason why local teenagers were marrying.

This is the “outward” part of reflexivity in the double reflexive gaze (Rose
1997). While the inward gaze explores the identity of the researcher, the
outward gaze tries to locate the self in knowledge production. Concerning
knowledge production, the fact that the author has the power to interpret
and write about the stories is a significant determiner of power relations
between the research and the researched. Trying to flatten this inherent
power imbalance by engaging with the perspectives of the researched is
a complex task. My perspective was dynamic and fluid, floating between
theirs, others, and mine. It kept changing throughout the process, through
gaining access to informants, interviewing, leaving the field, analysing, and
writing. Such a process was confusing, and integrating all of the perspec-
tives was indeed “a god-trick” (Haraway 1988: 581). Such an outcome may
even be undesirable, as aligning one’s perspective too closely with those of
the researched arguably limits a critical stance and self-awareness (i.e., the
risk of over-familiarization and immersion (Coffey 1999: 34)).

Distancing one’s perspectives to flatten the power imbalance is bound to
fail. A person cannot see north and south at the same time. Instead, one can
go back and forth between two (or more) positions repeatedly. Engaging
with “their” perspectives was an intense enough task for me during field-
work. I needed time and distance after returning from fieldwork to make
space to view the different perspectives. I needed to distance myself both
physically, metaphysically, spatially, and temporally. This is not the solution
to the problem of the power imbalance in knowledge production. Still, if
reflexivity’s goal is set to produce humble knowledge that learns from other
kinds of knowledge, one must allow oneself distance in every sense to cre-
ate space for reflexivity.
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1.3.4 Research with adolescents & ethics

One of the biggest methodological challenges for this research was inter-
viewing adolescents. ERIC (Ethical Research Involving Children) is an inter-
national guideline for researchers who conduct ethical research involving
children. It ensures that the children’s rights and wellbeing are respected in
every phase (Graham et al. 2013). The guideline covers four main concerns:
1) harms and benefits, 2) informed consent, 3) privacy and confidentiality,
and 4) payment and compensation. All of these concerns are applicable to
research in general, but some contain particular or additional challenges in
research involving children.

For instance, one such issue is the limits of interviews. As a researcher inter-
viewing children on sensitive subjects, I often needed to decide how far
I could go in listening to them and asking them questions. While some were
willing and even eager to talk, others were occasionally reluctant or hesitant
to do so. Any scholars ought not to force informants to talk in any way. This
concern is especially important when interviewing children, for whom it
might be more difficult to express their unwillingness due to a lack of expe-
rience and their perceived social position. Considering that listening to chil-
dren can be intrusive and cause distress (Roberts 2000), I carefully observed
them for signs of reluctance or hesitance. For instance, when I saw one of
the informants nervously shaking his legs and never touching the food dur-
ing the interview at a restaurant, I considered it a sign of reluctance and did
not ask him for another interview. On another occasion, when a teenage
girl with a traumatic experience started crying as she described distressing
nightmares, I told her she could contact me if she needed somebody to talk
to, but never contacted her again myself.

Another issue is informed consent. Some might ask whether children are
capable of providing consent at all. One might assume that children lack the
cognitive and moral capacity to make informed decisions about their par-
ticipation in research. However, such an assumption has been challenged by
studies showing that children, including those who are very young or have
learning difficulties, can make informed decisions when provided with
appropriate information (Powell et al. 2012: 13-21). Therefore, resolving this
issue is perhaps less about determining whether children are capable of pro-
viding consent and more about whether researchers can provide informa-
tion in a way that children understand the consequences of their consent
(Graham et al. 2013: 59).

This ethical concern points to the essence of this dissertation: the complex-
ity of ‘listening to children’. Komulainen (2007) warns researchers who
aim to ‘listen to [a] child’s voice’ that voices are always social and thus that
researchers have to consider the social dynamics in interactions with chil-
dren. A power imbalance is present in any relationship between researchers
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and the researched, but it is of particular importance when interviewing
children. As I described above, I paid particular attention to signs of reluc-
tance because I assumed that ‘it might be more difficult for children to
express unwillingness due to lack of experience and their perceived social
position’. This relational aspect shall be carefully considered when ‘listening
to children’s voices’. However, the intention of “protecting’ children, if taken
too far, could result in liberal paternalism, which is exactly what I challenge
in this research. In short, this need and wish to protect children from harm
should not overshadow their agency. Chapter 6 will elaborate on the agency
of children and the thin line between the protection and empowerment of
children.

To ‘listen to children’, we need to recognize them as subjective agents. This
is not as self-evident as it might sound. It was only in the 1970s when schol-
ars started to challenge the assumptions embedded in what is implied in the
concept of ‘a child” (Garnier 2015). Before, children were regarded as a pas-
sive object for protection, with neither ‘voice’ nor ‘agency’. The whole field
of ‘childhood studies’ is marked by orienting studies on children towards
the social sciences, started by recognizing them as active agents worth being
studied in their own light. The sociology of childhood has experienced a
paradigm shift by regarding children as active agents and recognising their
voices (James and Prout, 1997; Leonard, 2015).

Subjectivity is the precondition of agency. As described in the research ques-
tion, when I try to understand ‘why they marry’, l am also trying to under-
stand ‘what for them are the reasons to get married’. Here, I am focusing on
their subjectivity. Put simply, I am taking them seriously. Ethnographic
investigations of children’s subjectivity can offer new ways of understand-
ing and explaining children’s experiences (Williams 2016: 344).

I use the category of ‘children’ in this dissertation to analyse the interna-
tional framework, which defines a child as a person who is below 18 years
old. However, during fieldwork, I did not consider informants as children.
Somewhat instinctively, I treated them as equals and not as less knowl-
edgeable, mature, or capable. I believe this made all the difference. From
the viewpoint of constructivism, subjectivity is dependent on relations (Hill
2006: 70). Therefore, if informants are treated as incompetent or as victims,
they are more inclined to act like one. Blazek (2016: 34) also points to the
dynamic, interactive, and flexible approach to fieldwork, destabilizing the
boundaries between the researcher and the researched, and challenging the
imagination of the passive field and the active researcher. Foucault (1998:
291) explains that subjectivities are “not something invented by the indi-
vidual himself”. Instead, subjectivities are “the models that he finds in his
culture and that are proposed, suggested, imposed upon him by his culture,
his society and his social group”. By this logic, unequal relations reinforce
the subjectivity of children even when they are not necessarily incompetent
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or victims. For instance, their response might have been different if I inter-
viewed them explicitly as ‘child brides’.

This approach simultaneously deconstructs the concept of childhood and
adulthood. Discussing children’s agency is difficult because of this underly-
ing dichotomy. Agency, as an anthropological and sociological concept, is
based on the idea of reasoning and rationality (Giddens 1979). Rationality
is what is considered to distinguish adulthood from childhood (see Section
2.2.2). However, such dichotomic categorization is not realistic (Johansson
2012: 112), and children are constantly in transition between the two. Two of
the case studies illustrate this ambiguity well.

In one case, a 17-year-old boy decided to marry his girlfriend when she
became pregnant. From how he described the decision-making process,
it was evident that his decision at that time was informed by social struc-
ture: the social norms, connections, and expectations surrounding him. He
said, “I was a bit scared, but my father told me that I just need to accept
the fate and marry her.” At the same time, he believes that “you have to
marry when there is pregnancy of your child”. In this sense, his decision
was informed by social structure in two ways: he wanted to be a good son
and a good father.

In the second case, I met a 14-year-old girl for the first time just after she
gave birth. She was holding her two-week-old baby in her arms while being
engaged in household chores. Then she looked like a young mother in her
late teens. However, when she said she was very happy about having a
baby and wanted another child, her shy and innocent smile reminded me
that she was still 14.

1.4 OVERVIEW OF CHAPTERS

Following this Introduction, Chapters 2 to 5 were originally written as arti-
cles in different journals, although all have been substantially revised here.
Thus, each chapter engages with different scholarly discussions. Chapter 2,
originally an article published in The International Journal of Human Rights,
engages with (critical) theories of human rights. Chapter 3, based on an
article co-authored with Mies Grijns in Asian Journal of Law and Society, is a
contribution to socio-legal studies of Indonesian family law. Chapter 4 was
published previously as an article in Journal of Legal Pluralism and Unofficial
Law and discusses the literature on legal pluralism and human rights. Chap-
ter 5 was originally written as an article in the Special Issue “Early Mar-
riage” in Progress in Development Studies, situating agency and modernity
in development studies. Chapter 6, an article published in Childhood jour-
nal, engages in the scholarly discussion on children’s rights. Throughout
the dissertation, I have researched all types of material on child marriage,
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e.g., scholarly, advocacy, reports, and legal texts. My study aims to offer an
alternative way of approaching the issue of child marriage.

Readership and social relevance

As such, I hope this dissertation reaches a varied readership. Firstly, it is
relevant for scholars in various disciplines, including human rights, child
marriage, socio-legal studies, legal pluralism, legal anthropology, children’s
rights, youth studies, and Indonesian and Southeast Asian studies. I hope
both the content and methodology are of interest and use and become a
point of discussion. Secondly, I strongly believe that its relevance is not
limited to the world of academics, but also of so-called practitioners. The
practitioners include legislators, such as the UN treaty bodies and national
legislative bodies, and those who support the process of legislative changes.
For instance, national legislative bodies in several countries have now
raised the minimum age for marriage under the national law, supported
and celebrated by (mainly international) campaigns against child marriage.
I'hope my empirical findings can inform those policies.

Finally, I am confident that the findings and arguments in this dissertation
will benefit organizations and individuals who are engaged with projects to
protect or enhance the human rights of people out there. The organizations
can be large and both national and international: e.g., UNICEF, UNFPA,
Ministries of Foreign Affairs, Plan International, Girls Not Brides. They can
also be small CSOs who work at a national scale. I know many of these
organizations and individuals who work most ardently and effectively,
and I pay them enormous respect. Child marriage has become increasingly
invested in the international women’s rights and children’s rights agenda.
It is now crucial to re-examine, reflect, and discuss the general approach to
child marriage, so that the invested time, human resources, finances, and
passions are used constructively and effectively. I hope this dissertation will
be of use for that process.



2 Ablind spot in the international human
rights framework: a space between
tradition and modernity within the
child marriage discourse

2.1 INTRODUCTION

Child marriage is a new and old phenomenon. It is new in that the term
caught international attention as a human rights issue, defined as marry-
ing below the age of 18. It is old in that marrying below the age of 18 was
more common than marrying at a later age in many societies throughout
human history. Yet today, it is believed to be something that has to end.
Human rights organizations across the globe are advocating that communi-
ties “End Child Marriage”. The movement has gained momentum over the
last decade. In this sense, child marriage itself is a discursive practice. It is a
specific way of talking about its causes and consequences in a condemning
manner. This way of talking started in international human rights commu-
nities with a specific background and agenda based on a particular vision of
childhood and proper human development.

Thus, child marriage is a construction and one that is currently hardly con-
tested. Various human rights organizations have published reports and
launched campaigns against child marriage, while their definition of child
marriage is uniformly used and remains unchallenged. Academic research
on the topic is limited, and only a handful of the research has pointed out
the dominant and sometimes unproductive characteristics of child marriage
discourse (Archambault 2011; Boyden, Pankhurst, & Tafere 2012; Bunting &
Merry 2007).

The lack of critical study on the topic can be partially explained by Dem-
bour’s (2010) classification of the four schools of human rights. The natural
school frames human rights as given. The deliberate school frames human
rights as agreed upon. The protest school frames human rights as a way to
redress injustice. Finally, the discourse school frames human rights as a lan-
guage (ibid). The natural and deliberate schools are the major two schools
of thought, deferring to the existing human rights system. In contrast, the
discourse school considers rights as talked about, as a culture, and a con-
struction, opposing the natural school, which sees rights as given. In Cow-
an’s (2006: 10) words, the discourse itself is “human rights culture”, which
is “an increasingly pervasive structuring discourse [...] that shapes how the
world is apprehended”. Calavita (2010: 97) also pointed out the pervasive
nature of supranational legal institutions, impinging on local practices as
globalization progresses. This view of seeing human rights as ‘a culture’
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is uncomfortable for human rights, as it challenges the stable core of the
human rights system — their universality. In other words, the discourse
school is confronting for those who believe in or rely on the universality of
human rights.

This chapter applies the discourse school to study and deconstruct human
rights. The school challenges the taken-for-granted assumptions to trans-
form the existing human rights framework from which the dominant
schools depart. This deconstruction approach to the dominant discourse,
considering the global power structure, also has the potential to bring diver-
sity into the idea of human rights. I take this approach in two steps.

The first step traces the establishment of child marriage as a discursive prac-
tice by analysing conventions and general recommendations about child
marriage that international human rights institutions have issued since the
1960s. This part of the analysis aims to understand how child marriage has
been formed into a discursive practice by international legal institutions,
and to establish the assumptions underlying the concept’s development.
The second step unpacks the dominant child marriage discourse by analys-
ing the use of specific words in 10 reports about child marriage published
by major international organizations between 2001 and 2016. The publica-
tions were selected to investigate the dominant discourse in the interna-
tional arena and the implications of this dominance.

The analysis is based on the Foucauldian assumption that ideology is
embedded in language. The underlying idea here is that the construction
of global human rights texts has both relied on and resulted in promoting a
specific type of knowledge. Consequently, the construction has subjugated
other types of knowledge. This chapter aims to clarify different types of
knowledge that played a role in this process. Legal texts are of particular
importance. They are constructed based on ideas and discourse in society
and then reinforce these ideas by becoming the frame of reference for future
discourse.

The next section discusses how the term ‘child marriage” has developed
over the last few decades, including the idea of it being a human rights
violation. This section highlights the assumptions behind this develop-
ment: 1) the concept of an innocent childhood and 2) the ideal that modern
marriages are based on individual choices and romantic love. Section 2.3
examines the first assumption by discussing different terms related to child
marriage, including arranged marriages and forced marriages. The interna-
tional organizations’ use of these different terms underlines liberal pater-
nalistic concepts of childhood and children’s agency. Section 2.4 focuses on
the second assumption by using the dichotomic concepts of ‘modernity’
and ‘tradition’ to reveal how the problem of child marriage is traditional-
ized in the dominant discourse. Section 2.5 discusses the implications of the
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dominant discourse. The conclusion reflects on alternatives to the current
approach to child marriage.

2.2 DEVELOPMENT OF THE CONCEPT ‘CHILD MARRIAGE’ IN THE
INTERNATIONAL ARENA

2.2.1  Child marriage as a human rights violation

Marrying young has long been commonplace. For centuries, it was normal
to marry below 18 years of age in the Western world, and this is still the
case in many places. The average marriage age has gone up in the course
of social developments in modern society. However, in many countries,
including developed countries, it still is possible to marry at or below age 16
with parental consent or judicial approval. Exceptions to rules about mar-
riageable age are also common. For instance, until 2015, the Dutch civil law
allowed girls of 16 years old to get married if they had fallen pregnant (War-
endorf and Curry-Sumner 2003: 36).

Today, a “child marriage’ is considered a human rights violation. In 2001, the
United Nations Children’s Fund Innocenti Research Centre (2001) pointed
out that the modern women’s rights and children’s rights movements had
paid scant attention to early marriage. They had also not examined early
marriage as a human rights violation itself. Since then, we can observe a
growing movement against child marriage. ‘End Child Marriage” has been a
slogan of international organizations such as UNICEF, UNFPA, Council on
Foreign Relations, Anti-slavery International, Plan International, Equality
Now, and Girls Not Brides (United Nations Children’s Fund 2014; UNFPA
2012; Vogelstein 2013; Turner 2013; Evenhuis and Jennifer Burn 2014; The
World We Want: End Child Marriage n.d.).

In 2013, the UN Human Rights Council (2013) passed a resolution aimed at
“strengthening efforts to prevent and eliminate child, early and forced mar-
riage”. In 2014, this was followed by another resolution on the same topic
by the UN General Assembly (2015). More recently, the United Nations
listed the elimination of child marriage as a target in the newly estab-
lished Sustainable Development Goals (no. 5.3), supported by 116 member
states.! Child marriage is now considered an impediment to development.
Throughout their campaigns, those international organizations heavily
emphasize what they consider negative consequences of child marriage
(e.g., female genital mutilation, domestic and sexual violence, exploitation
as domestic services, reduced educational opportunities, health hazards,
and sex trafficking) (Equality Now 2014: 5). Bunting and Merry (2007: 330)

1 Sustainable Development Knowledge Platform, https://sustainabledevelopment.
un.org/?menu=1300 (accessed on November 7, 2019).
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have argued that child marriage is salient by being at the intersection of
various themes on the human rights agenda (e.g., slavery, health hazards of
traditional harmful practices, violence against women, and child welfare).

222 Thefirstassumption: what it is to be a ‘child”

When and how did people under 18 become too young to marry, and why
was 18 the relevant age? The first international instrument mentioning a
minimum age for marriage is the 1957 Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Simi-
lar to Slavery. This Convention states that ‘the State Parties undertake to
prescribe, where appropriate, suitable minimum ages of marriage” (Article
2). However, in the drafting process, several intergovernmental organiza-
tions and some states expressed that the Convention should set a suitable
minimum age, and give these provisions a more mandatory form (Gutter-
idge 1957). Subsequently, the 1964 United Nations Convention on Consent
to Marriage, Minimum Age for Marriage, and Registration of Marriages
stipulated the right for ‘men and women of full age’ to marry ‘with free
and full consent’. From 1966, the International Covenant on Civil and Politi-
cal Rights (ICCPR) recognizes the right of men and women of ‘marriage-
able age’ (A23(2)) to get married. These conventions and the ICCPR merely
require state parties to set a minimum age for marriage in national legis-
lation, without specifying an age limit. In 1979, the issue emerged again
in international conventions when the UN General Assembly adopted
the Convention on the Elimination of All Forms of Discrimination against
Women (hereafter CEDAW). In Article 16(2), CEDAW requires that all par-
ties take the necessary actions to set a minimum age of marriage and to
make marriage registration compulsory, but again without establishing an
age limit.

While the international instruments listed above have not specified a lower
age limit, this was specified in certain accompanying documents and
regional conventions. In 1965, UN General Assembly (1965) resolution 2018
required Member States to specify a minimum age of marriage that was no
less than 15 years of age. By 1994, the UN Committee on CEDAW recom-
mended that the minimum age of marriage should be 18 years for both men
and women. This recommendation was based on the impact of marriage on
minors’ education, health, and economic autonomy (UN Committee on the
Elimination of Discrimination against Women 1994). Interestingly, the Afri-
can Charter on the Rights and Welfare of the Child 1990 (hereafter ACRWC)
(A21) and the 2003 Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa (A6) both set 18 as the minimum
age for marriage (Sloth-Nielsen 2012). The Charter and the Protocol are the
only binding global legal instrument to explicitly prohibit child marriage
(Organization of African Unity (OAU) 1990; African Union 2003). Taken
together, the changes in international conventions between 1957 and 1994
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increasingly imposed substantive standards and demonstrated an on-going
process of globalization.

It is then worth discussing how 18 became the specified age. The docu-
mented discussions from the CRC drafting process show that there was no
clear consensus among the member states about the definition of a child
(Office of the United Nations High Commissioner for Human Rights 2007:
305). In the CRC draft working group, some delegates worried that the age
of 18 was quite old to still be a ‘child’, in light of some states’ legislation
(ibid). The alternative suggested age-limit was 14; in many countries, that
was the legal marriageable age for girls and the age of finishing compul-
sory education (ibid). The Nepalese representative suggested the lower age-
limit be 16, considering “the concerns of poorer States who may not be able
to shoulder the burdens imposed by this convention for children up to 18
years of age” (ibid: 311). However, the working group eventually defined a
child as “every human being below the age of eighteen years unless, under
the law applicable to the child, majority is attained earlier”, as stipulated
in Article 1 of the CRC. While the argument about compulsory education
seems a particularly sensible one, the available documents do not explain
why this opinion was overruled.

Differences in opinions about the age limit defining a child are attributable
to how experiences of childhood can differ globally. Childhood studies, a
disciplinary field that took shape in the 1990s, can help unpack the concept
of a “child” underlying the development of the child marriage framework.
Childhood scholarship has established that childhood has been defined
differently over time and in different places with sometimes contradicting
definitions (James, Jenks, & Prout 1998: 21). The historian Aries’ (1996: 6)
described ‘childhood” as a modern European invention. Stephens (1995: 13,
19) followed by noting that the child /adult distinction was central to the
development of modern capitalism and modern nation-states. James, Jenks,
& Prout (1998) explain that there are different versions of imagined child-
hood: “the evil child”, “the innocent child”, “the immanent child”, “the nat-
urally developing child”, and “the unconscious child”. According to them,
“the innocent child” is “what we have come to imagine as modern, Western
childhood”, although Freudian’s “unconscious child” with sexual drives
and instincts has also significantly impacted psychology. Jenks quotes Rob-
ertson, who claimed the idea of an innocent child is based on the philoso-
phy of the eighteen-century European Enlightenment; Rousseau’s calling
attention to the needs of children (Jenks 2005: 57, 58). According to Jenks
(ibid), the “the Apollonian” image of children has been influential in mod-
ern Western societies and has become increasingly dominant throughout
the world. That image is of childhood as a time for play, when children need
protection, are pure and innocent, and should be happy.
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This thinking is also embedded in international policy-making (Ansell
2005). According to James and Prout (1997: 9, 10), the philosophy behind
the CRC is informed by psychological explanations of child developmen-
tal psychology from the early twentieth century. The explanations contain
three dominant themes: ‘rationality’, ‘naturalness’, and “universality’. These
concepts are so dominant that they are “incorporated into the everyday
understanding of children in Western societies that it is difficult to think
outside of it” (ibid: 11). Boyden (1997: 193) interprets the adoption of the
CRC as the export of stereotyped childhood from the industrial world to the
South.2 Boyden (Ibid) argues that it has been the explicit goal of children’s
rights specialists to crystalize in international law a universal system of chil-
dren’s rights based on these post-enlightenment ideas of childhood. By this
logic, the fixed minimum standard for marriage age has emerged within
this ‘crystalized system’.

2.2.3  Thesecond assumption: modern ideals of ‘marriage’

The previous section has shown that child marriage has emerged as a dis-
cursive practice based on modern assumptions about childhood. This sec-
tion will discuss an assumption about marriage. In most parts of the world
today, people increasingly perceive marriage to be about romantic love and
companionship, although this perception is a recent phenomenon. Glendon
(1989: 287) states that the idea of marriage as a vehicle for individual self-
fulfilment became prominent only in the twentieth century. Modern family
law has stimulated the transformation of ideas about marriage, internal-
izing tension between the ideas that family involve a community and that
it facilitate the personal fulfilment of individuals (ibid: 143). The decision-
making about marriage became less collective and more individualistic,
and in this process, age and ‘maturity” of the spouses have become relevant
(Blackburn and Bessell 1997: 108). Moses (2017: 1) suggests that this change
of ideas and laws on marriage has resulted in a “fragility of marriage”,
meaning that marriage has now become optional rather than an unavoid-
able rite of passage.

Through processes connected with ‘modernization’ (i.e., trade, mass migra-
tion, and growing empires in the eighteenth and nineteenth centuries), indi-

2 It is important to note that the CRC is not necessarily the simple ‘export’. As well as
ACRWR that prohibits marriage under the age of 18, many laws in Africa have seen
widespread acceptance of international and regional treaties (Sloth-Nielsen 2012). Imoh’s
(2019: 181) research showed that the Ghanaian society has localized global frameworks of
childhood, “leading to constructions of childhoods that are neither completely local nor
purely global”. Furthermore, Grugel (2013) argues that the discrepancy results from the
CRC’s persistent reliance on welfare model, which is a product of a particular moment in
Northern European history. This explanation suggests that the CRC is a weak legal tool
not necessarily due to the irrelevant childhood model, but to lack of reflection on how to
effectively bring children’s rights and children’s welfare together.
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viduals encountered new cultures that seemed vastly different from their
own (ibid: 7). These encounters promoted a ‘normativization” of a particular
marriage ideal, a celebration of one type of marriage over another. ‘Moder-
nity” in marriage implies “being ‘civilized’” and is “denoted by monoga-
mous marriage based on love involving an adult man and woman” or
“companionate, affectionate and consensual relationships” (ibid: 1, 9). One
of the examples of ‘normativization” includes seeing an arranged marriage
as a traditional practice. Majumdar (2009: 1) contests this idea by arguing
that the institution of arranged marriage came to be solidified as a tradi-
tional practice that is juxtaposed against “love marriages”, i.e., marriage
based on romantic love.

Banning child marriage is part of the normativization of marital practices
today. Child marriage gradually became a deviant behaviour after the rise
of modernity in the Western world. It was followed by the idea of modern
marriage being based on romantic love and individual choices: the auton-
omy of women, instead of ‘arranged marriage’. In other words, child mar-
riage as a discursive practice has emerged out of a modern and specific idea
of marriage.

However, the main purpose of marriages varies significantly over time, cul-
ture, and social classes (e.g., the regulation of duties and responsibilities of
the spouses and marriage’s relation to sexual activity). Until today, “despite
globalization — through improved communications technologies, travel and
trade, the rise and fall of vast new empires, and new international organiza-
tions — marriage [has] continued to exist in a variety of configurations and
remained imbued with diverse meanings” (Moses 2017: 1). Considering this
variety and the fluid nature of marriage mores, the practical consequences
of the child marriage framework also vary. For instance, in a society where
premarital sexual intercourse is a religious sin, prohibiting marriage under
a certain age is also the prohibition of sexual activities under the same age.

The ideal age for childbirth is another relevant assumption underlying the
concept of child marriage. Campaigns often argue that one of the negative
impacts of child marriage is higher maternal mortality rates in young preg-
nancies. Such campaigns rely on the claimed consequences to justify their
interventionist approach to prohibit all child marriages. However, I found
that these claimed negative consequences are not necessarily well sup-
ported by the evidence. The reports at times lack sources to prove higher
maternal mortality rates in mid- to late-teenage pregnancies. Moreover,
their claims frequently rely on previous international reports.3 This cross-
referencing between transnational organizations seems a sign of self-legit-
imation. While there is a physical and emotional limit to childbirth (e.g.,

3 See, for instance, Girls Not Brides n.d.d; World Health Organization 2011; World Health
Organization 2017; United Nations Population Fund 2013.
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childbirth at the age of 12 is dangerous), these campaigners fail to provide
convincing evidence that all childbirth before the age of 18 has negative con-
sequences. Additionally, the quantified measurement itself likely contains
problems and political aspects (Merry 2016). Similarly, with her research on
cousin marriage among British Pakistanis, Shaw (2006: 214) demonstrates
that what the dominant discourse considers “numerical biological risk” can
be in fact a matter of culture, politics, and morality.

Scientific discussion about the ideal age for childbirth has varied opinions.
For instance, Mirowsky (2002) argues that the best biological and physical
age for carrying a healthy pregnancy is in the late teens or early twenties.
The recent general concern focuses on how to balance the biologically ideal
and socially ideal ages for childbirth, considering increasing social con-
strains to delay it.# Furthermore, campaigns against child marriage assume
that early pregnancy is caused by child marriage, while often the opposite
is true. Child marriage can be motivated by an extra-marital pregnancy
(Grijns & Horii 2018). Blackburn and Bessel (1997: 108, 112) have noted
that although physical readiness for sexual intercourse and child-bearing
is a consideration for raising the marriageable age, marriage, and sexual
intercourse are two separate matters. The consummation of marriage can
be arranged much later than the wedding.> These alternative scenarios indi-
cate the generalizing tendency of the international discourse, which does
not consider the diversity of forms, motivations, and consequences of child
marriage.

In sum, fixed ideas of childhood and marriage underlay the development of
the “child marriage” concept. In the next two sections, an analysis of interna-
tional discourse will show how these ideas influence the way international
reports present child marriage.

2.3 ‘CHILD MARRIAGE' IN INTERNATIONAL DISCOURSE:
CHILDHOOD AND AGENCY

2.3.1 Use of terms related to child marriage

The assumptions about childhood in the child marriage discourse can be
identified in how international organizations define different terms related
to child marriage. This section discusses ‘child marriage’, as well as “early
marriage’, ‘forced marriage’, and ‘arranged marriage’. The platform of
international organizations working against child marriage, Girls Not
Brides (n.d.a) defines child marriage as “any formal marriage or informal

4 See, for instance, Bellieni (2016).
5 This type of marriage is called “kawin gantung” (suspended marriage), practiced in colo-
nial times in some parts of Indonesia.
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union where one or both of the parties are under 18 years of age”. ‘Early
marriage’ is often used in the same sense. ‘Forced marriage” is commonly
defined as “marriage in which one or both of the parties is married with-
out his or her consent or against his or her will”. “Arranged marriage’ is
“marriage in which both parties consent to the assistance of their parents
or a third party, such as a matchmaker, in identifying a spouse, although
the consent may be uninformed” (Greene 2014). International organizations
use these terms often to emphasize that children who are married, particu-
larly girls, are usually not in a position to give their free, full, and informed
consent to marriage, and are often subject to marriage under pressure and
coercion (Evenhuis & Burn 2014).

Most human rights advocates argue that child and early marriages are by
definition ‘forced marriages’, even when the child appears to give his or her
consent (Equality Now 2014: 53). The reasoning behind this argument var-
ies. The United Nations Children’s Fund Innocenti Research Centre (2001)
bases its argument on the UDHR, which recognizes “the right to free and
full consent to a marriage” and claims that consent cannot be “free and full”
when at least one partner is “immature”. The CEDAW Committee com-
ments that “[w]hen men and women marry, they assume important respon-
sibilities. Consequently, marriage should not be permitted before they have
attained full maturity and capacity to act” (UN Committee on the Conven-
tion of the Elimination of All Forms of Discrimination against Women 1994:
para 36). UNICEF Indonesia clarifies that even if the child consents to their
marriage, it is to be considered a forced marriage, as such ‘consent’ is an
outcome of prevailing social norms whereby children are expected to marry
as children (Irdiana 2015).

Some organizations even maintain that child marriage is a form of slavery
(International Planned Parenthood Federation 2015). Anti-Slavery Interna-
tional’s ‘servile marriage’, based on Article 1 (C) of the 1956 Supplementary
Convention on the Abolition of Slavery, identifies the following practices
relating to women in marriage as akin to slavery:

... promise or giving of a woman, without her having the right to refuse, by her
parents, family or others in marriage in return for consideration in money or in
kind; the handing over of a woman to another person by her husband or his kin
for “value received or otherwise;” or widow inheritance, whereby a married
woman is transferred to become the wife of another man upon the death of her
husband (Turner 2013: 22).

As children are in a weaker position than adults to give full and informed
consent, their marriage easily becomes a form of servile marriage (ibid: 17).
This categorization of child marriage as slavery can be strategic, as it puts
more legal weight on the anti-child marriage campaigns, considering the jus
cogens nature of the abolition of slavery (Asghari 2017: 12).
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Some women’s rights advocates have recently begun advocating reconsid-
ering and changing the term ‘child marriage’. They argue that ‘marriage’
is inappropriate as it suggests an official and joyful occasion, while they
consider it to be sexual abuse and marital rape (Mihara & Abrahams 2017).
For that reason, the African Union Goodwill Ambassador on Ending Child
‘Marriage’, Gumbonzvanda, urged people to reconsider and change the
term ‘child marriage’, yet without suggesting an alternative.® These discus-
sions show the significance and sensitivity of the (ab)use of terms.

2.3.2  ‘Childhood’ imagined in the international reports

UNICEF argues that child marriage cuts childhood short (United Nations
Children’s Fund Innocenti Research Centre 2001: 1). Child marriage is often
presented as an “abrupt”, “premature”, or “unnatural” end of childhood
(Turner 2013; UNFPA 2012: 11, 57; United Nations Children’s Fund Inno-
centi Research Centre 2001; Vogelstein 2013: 13). It is also described as a
“harsh transition from childhood to adulthood” (Evenhuis & Burn 2014: 13)
and therefore “abruptly sanctions the end of childhood and prematurely
ushers in adulthood” (Chaudhuri 2015: 2). The CRC regards childhood
as a process of development (United Nations Children’s Fund Innocenti
Research Centre 2001: 6). Thus, child marriage leads to “the denial of child-
hood and adolescence, the curtailment of personal freedom and the lack
of opportunity to develop a full sense of selthood” (ibid: 9). It also violates
childhood (Chaudhuri 2015: 66). Child marriage “deprives”, “robs”, and
“pushes [girls] out” of childhood (Chaudhuri 2015: 3; UNFPA 2012: 11;
United Nations Children’s Fund Innocenti Research Centre 2001: 6). The
idea behind this common discourse is that childhood is a privilege (Chaud-
huri 2015: iv) to which girls are entitled (UNFPA 2012: 12).

The ideas of childhood and children’s agency are closely interlinked. In the
current childhood model scheme, how much agency children exercise in
deciding to marry is a difficult question. The CEDAW and CRC commit-
tees co-published a general comment in 2014 that seemingly attempts to cre-
ate some space for exceptional cases, “as a matter of respecting the child’s
evolving capacities and autonomy in making decisions that affect her or his
life”(Committee on the Elimination of Discrimination against Women and
Committee on the Rights of the Child 2014: para 20). The general comment
endorses “a marriage of a mature, capable child below 18 years of age” with
or without parental consent in exceptional circumstances, under two condi-
tions (Ibid). First, the child is at least 16 years old. Second, “such decisions
are made by a judge based on legitimate exceptional ground defined by law
and on the evidence of maturity, without deference to culture and tradition”
(Ibid). This general comment is in line with the recent attention paid to the

6 Nyaradzayi Gumbonzvanda, ‘FreedomForFarirai’ (2017), https://twitter.com/van-
yaradzayi/status/922426611265409024 (accessed on November 7, 2019).
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‘evolving capacity’ of children in the realm of the CRC based on Articles
5 (evolving capacity) and 12 (right to be heard), as a response to the criti-
cism that the notion of best interests of the child is “paternalistic” (Cantwell
2016). As such, other international organizations are also increasingly rec-
ognizing, somewhat reluctantly, the need to balance between the “growing
demand for autonomy and self-determination” and the “intrinsically harm-
ful nature” of child marriage (ECPAT International, Plan International, Save
the Children, UNICEF, & World Vision 2014).

International children’s rights literature has supported this increasing atten-
tion to children’s autonomy. A number of scholarships have extensively dis-
cussed the concept of children’s evolving capacities and their participation
in decision-making process (Varadan 2019; Lundy 2018; Tobin 2015; Shier
2001; Tisdall 2017), right to be heard (Lundy 2007; Lundy, Tobin, and Parkes
2019; Daly 2018; Tisdall 2016), children’s voice in research (Spyrou 2016;
Liebel 2012a; Komulainen 2007; Hill 2006), and right to development as
“freedom” (Peleg 2013).

These crucial legal concepts are often overlooked or set aside by inter-
national institutions. Why is this the case? A possible explanation would
be that the CRC lacks serious discussions and reflection on the tensions
between demanding rights in a post-welfare age (Grugel 2013: 22). Another
explanation could be that, as Hanson (2016) mentions, when children do
not “do the right thing”, their autonomy and agency become severely lim-
ited. “The right thing” here means what is ‘right’ for children to do or not
do according to UN institutions. These institutions hold that it is not right
for children to marry, work, engage in armed conflict, or commit a criminal
offence (ibid). The international human rights regime imposing its moral
authority is described as “international paternalism” (Hopgood 2017). The
same goes for women’s rights. There are some forms of behaviour which
are considered to be so destructive to women that they could not possibly
consent to them, and child marriage is one such form of behaviour (Merry
2009).

Liebel (2012: 103) suggests focusing on what children can instead of what
they cannot do. While the “freedom to marry” (Glendon 1989) was pro-
moted as a basic human right in Europe from around 1800, the international
community has turned this freedom in the context of child marriage into the
‘freedom not to have to marry” and even the prohibition of marriage below
the age of 18. According to Merry (1997), “[r]ights generally act as a resource
rather than a constraint”. That said, the prohibition from marrying below 18
often serves as the denial of children’s right to marry (a constraint), rather
than as their right not to have to marry (a resource).
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2.4 ‘CHILD MARRIAGE’ IN INTERNATIONAL DISCOURSE:
MODERNITY AND TRADITION

241  Analytical framework

The analysis so far has established that child marriage as a discursive prac-
tice is a construction derived from a specific vision of childhood, marriage,
and human development. Another prominent discourse found in the analy-
sis is the use of the word ‘“tradition’. Before introducing the analysis, this
section explains the complementary relation between the terms ‘tradition’
and ‘modernity’.

‘Modernity” and ‘tradition” are often used as a contrast in various forms.
Giddens (1991: 6, 13) has identified autonomy over lifestyle choice as the
core of modernity: he understood modernity as a post-traditional order in
which lifestyle choice is increasingly important in the constitution of self-
identity and daily-activity. In other words, ‘tradition” and ‘modernity” are
two sides of one coin; “the constructs of traditional and modern society
are themselves products of modernity, in which tradition is the ‘other’ to
modernity” (Merry 2009: 401).

Jacobson (2012) explains the dichotomic relationship between modernity
and tradition. He suggests that globalization creates tensions in patriar-
chal societies, prompting a battle between the community and the self, and
between patriarchy and modernity (Ibid: 4, 5). According to him, an hon-
our society is where patriarchal and tribal traditions dictate that a woman’s
body belongs to and serves the community. An interest-based society privi-
leges the self-determination of women and the sovereignty of the individ-
ual over her body (ibid). According to Appadurai (1996: 23), this tension
between the two different normative systems is the challenge for modern-
izing society: will emerging cultural heterogeneity accommodate norms
and values that do not require strict adherence to the modern West’s liberal
social norms. Child marriage is a typical case of such battles. As Bunting
(2005: 26) also expressed, “early marriage can be a part of a struggle over
cultural traditions and the future meaning of those customs”.

Human rights are an institution of modernity, in that its movement is
designed to achieve individual sovereignty, modernity’s core ideal. The cre-
ation of the 1948 Universal Declaration of Human Rights (hereafter UDHR)
was based on the perception of the individual as an autonomous being
(Jacobson 2012: 11). Ignatieff (2003) demonstrates that the protection of
agency is the core principle of human rights. Merry (2009: 385, 404) points
out that the notion of agency is deeply enshrined in the human rights dis-
course. She argues “the human rights system is premised on the idea that it
can facilitate the creation of modern subjectivity, in which utilitarian choices
take precedence over obligations rooted in custom, tradition, and relation-
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ships”. She found that, in documents generated at global conferences, the
CEDAW committee typically talks about culture as a barrier to progress,
understanding culture as a static tradition (Merry 2003).

In reports, legal texts, and advocacy campaigns against child marriage, this
specific conceptualization of ‘tradition’ is also observed. The 1995 Beijing
Declaration and Platform for Action explicitly addressed child marriage as a
harmful traditional custom (The Fourth World Conference on Women 1995).
This reference derives from Article 24(3) of the CRC. It obliges State Parties
“to abolish traditional practices prejudicial to the health of children”. As
well as these legal texts, the analysis of the selected ten reports in the next
section reveals the persistent use of ‘tradition” as being a harmful tradition’.
For instance, one of the United Nations Children’s Fund’s (2005) reports
is titled “Early marriage: a harmful traditional practice”. All of the reports
mention ‘tradition’, though with varying frequency and explicitness.

2.42 ‘Tradition” invented in the international reports

To start with, the United Nations Children’s Fund Innocenti Research Cen-
tre’s (2001) report mentions ‘tradition’ 23 times over 30 pages. It encourages
governments to conduct “a serious examination of customary marriages
that contravene existing legislation”, as “harmful traditional practices are
allowed to continue in spite of laws that forbid them” (ibid: 19). It argues
that “marriage at or shortly after puberty is common among those living
traditional lifestyles” and “[e]arly marriage lingers on as a culturally and
socially sanctioned practice according to some traditional sets of values”
(ibid: 2). The report includes several descriptions of “traditional societies”.
These are where “the idea of an adolescent period between puberty and
adulthood is alien”. Such societies are where many parents still believe that
investment in a girl’s education is wasted when she is simply going to be
married and work in another household (ibid: 6, 11). It also describes the
difference in family patterns “between the traditional ‘familist’ system and
the modern ‘individualist’ systems”, the latter being “the norm in indus-
trialized countries” (ibid: 6). It claims that to end child marriage, “societies
must re-examine traditional gender roles” (ibid: 19). It also discusses the
“resilience of traditional practices and custom” despite demographic transi-
tions, explaining that “[f]lamilies in the process of transition may, therefore,
be caught between traditional and modern values” (ibid: 7).

The UNICEF report (United Nations Children’s Fund 2005), “Early Mar-
riage: a harmful practice”, uses “tradition” 22 times over 31 pages, exclud-
ing the title. Most uses refer to “traditional method of contraception” (ibid).
The report introduces statistics about child marriage practice and its correla-
tion with polygamy, domestic violence, and reproductive health. It contains
no explicitly ideological message about tradition, except for the claim that
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customary laws condoning the practice are one of the factors influencing
child marriage rates (ibid).

In 2008, UNICEF published another report about “Child Marriage and the
Law” (de Silva-de-Alwis 2008). It begins by describing child marriage as “a
tradition which constitutes one of the most severe forms of child abuse”. It
emphasizes “the right to be protected from harmful traditional practices”
(ibid: 1, 2). The term ‘tradition” appears 39 times over 76 pages, including
sentences such as “the tradition of child marriage has a disproportionately
negative impact on the girl child”, and “[u]nderlying causes of early mar-
riage” include “traditional notions of the primary role of women and girls
as wives and mothers” (ibid: 32). The report calls for legislative reform “to
review local traditions and customs in light of international standards”,
and to adapt to such standards. Notably, this report also draws its argu-
ment from international conventions and the related documents (ibid: 19).
It refers to Article 24(3) of the CRC about the States” obligation to abol-
ish “traditional practices prejudicial to the health of children”, including
child marriage (ibid: 3, 22). It also refers to three institutional comments.
The CEDAW Committee “expressed its concern about traditional customs
and practices detrimental to women and girls, such as child marriage”. The
Human Rights Committee’s General Comment 28 states, “Inequality in the
enjoyment of rights by women is deeply embedded in tradition, history and
culture including religious attitudes”. The ICCPR Concluding Comments
recommend steps “to prevent certain traditions and customs, such as forced
marriage that are inconsistent with the equal rights of women” (ibid: 14).

The United Nations Population Fund’s (2012) report “Marrying Too Young:
End Child Marriage”, argues that child marriage is a human rights viola-
tion and a deterrent to development. It says that child marriage “may be
part of local tradition”, and that “persistent traditions in favor of early mar-
riage [...] set conditions in which the practice continues”. In total, it men-
tions “tradition” 8 times throughout its 60 pages (ibid: 4, 50). It also refers
to traditional gender roles, stating: “[t]raditionally the family and elders of
the community have made the decision whether, when and whom a girl
will marry”. It concludes that “[c]hallenging harmful traditions that do not
comply with human rights standards is an essential step” to address child
marriage (ibid: 53).

The US Council on Foreign Relations” 31-page report includes 13 explicit
references to child marriage as a ‘tradition’, often as a ‘harmful tradition’
(Vogelstein 2013). It argues “the practice of child marriage is driven by
“deeply embedded cultural traditions”. It then directly refers to child mar-
riage as tradition, e.g., “[p]rogress in curbing this tradition [child marriage]
has been slow” and “[t]oday, this tradition [child marriage] is motivated by
poverty and social and cultural norms and is perpetuated by the low status
of girls and women” (ibid: 1, 3, 7).
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Equality Now (2014) is an international human rights organization that
works to protect and promote the rights of women and girls. Its 2014 report
refers to ‘tradition” 16 times over 52 pages. The report begins by writing
that “[c]hild marriage legitimizes human rights violations and abuses of
girls under the guise of culture, honor, tradition, and religion” (ibid: 7). It
also condemns justification based on tradition, saying that many practices
(including child marriage) are often tolerated by governments and permit-
ted in law because they are defined as cultural norms, traditions, or viewed
as religious practices (ibid: 15). Therefore, it states, the “[s]tate must conduct
a full review of customary and religious laws and traditional practices and
evaluate how these laws and practices affect girls and women and perpet-
uate child marriage” (ibid: 16). It also identifies “traditional practices” as
“one of the contributing factors in child marriage”, together with gender
inequality, poverty, lack of education, and the rule of law (ibid: 32).

Plan International Australia’s report relatively carefully mentions ‘tradition’
four times (Evenhuis & Burn 2014). It describes “international action against
harmful traditional practices including child, early and forced marriage”. It
claims that “child marriage is driven by beliefs about the rights and status
of girls, who are too often seen as having little value outside the traditional
roles of wife and mother” (ibid: 8). Its more nuanced endnote states, “often
what is regarded as ‘traditional’ may be a relatively recent change or variant
in practices which were traditionally intended to protect girls and women.
It is important to recognize that cultural beliefs and values can also be a
source of support to end child marriage” (ibid: 46).

ECPAT International’s report focuses on sexual abuse and exploitation of
children in child marriage. It uses “tradition” most carefully and with the
least condemning tone, 46 times over 89 pages (Chaudhuri 2015). It first
distinguishes various notions of marriage as “a social and economic institu-
tion which has long prevailed, especially in traditional societies”, and refers
to “traditional cultures” as “where early marriage is more prevalent” (ibid:
20, 21). It also recognizes the tension child marriage can cause, which I men-
tioned earlier in this section. “In societies where the practice is widespread,
new policies and legislation framed to contract child marriage may generate
tension between an established notion of child marriage as a community
tradition and the individual right to be free from child marriage” (ibid: 30).
It also quotes Archbishop Desmond Tutu, “a champion in the movement
against child marriage”: “child marriage is not a religious practice — it is a
tradition. There are many good traditions that bind communities together.
But traditions are also not static — they evolve. Traditions that are harmful,
that have outlived their purpose, must be challenged” (ibid: 71). This approach
suggests that one should not presuppose that traditions are harmful, but
instead examine if some of them are harmful, and how.
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(Image: The cover page of the reports (UNFPA 2012; United Nations Children’s Fund 2005))

2.43 ‘Modernity’ celebrated in international reports

The use of ‘tradition” contrasts with the use of words associated with
modernity, such as freedom, choice, and autonomy. For instance, UNICEF
claims that the right to make choices about one’s reproductive health is
contested by tradition (United Nations Children’s Fund Innocenti Research
Centre 2001: 18). UNICEEF presents “the free consent of both partners” as the
core of marriage in modern Europe (ibid: 5). It also celebrates the “indepen-
dent sense of self”, which is “seen as undesirable for adolescents in some
societies” (ibid: 7). Their key concern about the practice of child marriage is
“the curtailment of personal freedom and the lack of opportunity to develop
a full sense of selfhood” (ibid: 9). Girls that marry young tend to leave the
education system prematurely, resulting in them growing up without self-
confidence, with “no sense of the right to assert her own point of view” and
a “lack of self-esteem or of a sense of ownership of her own body” (ibid: 12).
The report claims that “what passes for ‘consent’ in the eyes of custom of
the law” does not count as real “consent” (ibid: 2).

In the 2008 report on child marriage and the law, UNICEEF further criticized
states that allow the practice of child marriage, claiming that they violate
their commitment to guarantee women'’s fundamental freedoms (de Silva-
de-Alwis 2008: 22). According to them, girl brides do not have the “auton-
omy to negotiate with their spouse” and find themselves in their new home
“without much autonomy or decision-making power” (ibid: 4, 34). This, it
claims, “results in the denial of the [girls’] right to decide freely and respon-
sibly on the number and spacing of their children which is recognized in
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the CEDAW” (ibid: 4). It also points out that child marriage “discriminates
against girls by denying them the same freedoms allowed to boys”, as it is
more common for girls than boys to marry below the age of 18 (ibid: 22).

UNFPA'’s (2012) report emphasized the ‘choice’ that girls lose when they
marry. It writes, “[c]hoosing when and who to marry is one of life’s most
important decisions. [...] For a girl, marriage can steal from her fundamen-
tal life choices” and child marriage “limits their life choices” (ibid: 4, 11).
This is because when given a choice, girls marry later (ibid: 4). Equality Now
(2014: 10) also states that their work is focused on “securing for women the
rights they need to ensure they have future choices”, and that “empowering
girls to make their own choices/control their own lives” is necessary (ibid:
52).

However, the emphasis on choices, freedom, and autonomy seems occa-
sionally contradictory. For instance, Plan International Australia considers
that “[a]dolescence should be a period of physical, psychological and cogni-
tive development for girls during which experimentation and risk-taking
are a normal and fundamental part of developing decision making skills
and autonomy” (Evenhuis & Burn 2014: 19). However, their autonomy can-
not be exercised in the context of decision-making for marriage because
“[w]hen child marriage abruptly ends a girl’s education, it undermines her
transition to adulthood and burdens her with all the responsibilities that
marriage entails” (ibid: 19). The report also cites from the Human Rights
Committee’s General Comment No. 28: “human rights obligations require
countries to protect children and to eradicate both through legislation and
any other appropriate measures, all cultural or religious practices which
jeopardize the freedom and well-being of female children, including child
marriage” (ibid: 33).

ECPAT International’s most recent report addresses this contradiction. It
discusses “the need to find a balance between recognition of the evolving
capacities and sexual maturity of children — linked to the right to autono-
mously decide their emotional lives — and the vulnerability stemming from
entering early unions, which may impact children’s rights and jeopardise
their interests” (Chaudhuri 2015: 20). The articles on evolving capacities
and the right to deciding emotional lives recognize children’s autonomy
to decide to marry. The vulnerability stemming from early unions implies
that “the condition of being subjugated to an older husband or in-laws and
being victims of power imbalances within the family and the community
limits the autonomy, agency and decision-making of girls” (ibid: 59).

244 Blind spots in the dominant discourse

Altogether, analysing the dominant child marriage discourse has shown
it celebrates the autonomous woman and dismisses ‘tradition” as a con-
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straint on a woman’s autonomy. Such a normative position is based on the
modern ideals of autonomy; that we all should be able to decide about our
own lives, which is especially important in the lives of women. While this
sounds clear and convincing, sociological and anthropological literature
has demonstrated the complexity of agency. Mahmood (2004: 15) suggests
not considering agency as the capacity to realize one’s interests against
the weight of custom, tradition, or other obstacles. Instead, we should talk
about one’s “agentival capacity”, that encompasses not only acts that resist
norms but also the multiple ways one inhabits norms.

There are, inevitably, clashes between the imagined autonomous self and
the “relational self” shaped by obligations to traditional kin and commu-
nity (Merry 2009: 404). In Donnelly’s (1984: 415) words, modern institutions
“tend to create communities of relatively autonomous individuals, who lack
the place and protections provided by traditional society”. For instance,
when a national court in Papua New Guinea adjudicated a case concerning
a local dispute settlement that comprised a girl as compensation from one
clan to another, the girl expressed her worry that the trial process might
result in the loss of her tribal support (Strathern 2004). If the ultimate pur-
pose of human rights is not only to enable persons to be autonomous agents
but also to relate to other persons through mutual respect and cooperation
(Freeman 1994: 507, 508), the imagined autonomous self and the ‘relational
self’ need to be balanced.

Ironically, members of modern societies are also constrained by relation-
ships and customs. “Man is an animal suspended in webs of significance he
himself has spun” (Geertz 1977). This famous remark underlines that what
is now understood as ‘autonomy’ is inseparable from social relationships
around the self. Therefore, the modern ideal of complete ‘autonomy” is an
illusion. Thus, it is more useful to think of “relational autonomy”, which
suggests that social relationships are a necessary background, enabling con-
ditions for autonomy (Mackenzie 2013). Autonomy’s complexity also high-
lights the existence of multiple perspectives on an individual’s decision. A
decision that seems like a sacrifice of autonomy to an outsider is sometimes
an act of relational autonomy for an insider. The current human rights sys-
tem and black-and-white conceptualization of child marriage are insensitive
to such possibilities.

In other words, the current human rights framework’s ignorance of the pos-
sibility of exercising agency in ‘traditional” settings is its blind spot. This
blind spot exists both in the child marriage framework and in the broader
human rights framework. A typical example is the issue of female genital
circumcision, where a global set of institutions tend to overwhelm local
claims of autonomy (Hopgood 2017: 259). Another blind spot is its dismissal
of the possibility of children’s agency to marry, based on a certain model
of childhood prominent in modern Western societies. While international
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advocacy celebrates and emphasizes children’s agency not to marry, the dis-
cussions about their agency to marry have been considerably limited. But if
children lack the cognitive and emotional capacity to decide to marry, how
are they capable of deciding not to marry?

These blind spots show that the discourse has been modernifed, i.e., built
upon the premise of modern ideals and assumptions. Thus, the discourse
on tradition reflects the ideology and beliefs of the discourse’s creators, sub-
suming the reverse image of modernity as something undesirable. Given
this, the next section turns to the discourse’s implications.

2.5 IMPLICATIONS OF THE HEGEMONIC DISCOURSE

The previous sections demonstrated the knowledge created about child
marriage and the background of such knowledge. The analysis also showed
that the recent campaigns against child marriage in the 2000s are built on
legal documents produced by international legal institutions, which have
been crafted under certain assumptions. According to Foucault, knowledge
reproduces power relations. One major function of dominant discourse is
to manufacture “hegemony”, associated with consensus, acceptance, and
legitimacy of dominance (van Dijk 1993: 255). The international discourse
and the dominant schools of human rights (i.e., the natural and deliber-
ate schools) manufacture legitimized ‘hegemony’ in terms of human rights
culture’. They do so by deferring to the existing human rights system. This
hegemony then continues to reproduce dominance, perpetuating the power
hierarchy between North and South.

The blind spot found in the child marriage discourse analysis suggests that
the current child marriage framework is based on implicit assumptions
about gender, race, and “progress’. In her essay on the American concep-
tion of ‘culture’, Volpp (2000) compares the narratives of two groups of
female adolescents who marry older men: white and immigrants of colour.
Although she does not use the term “child marriage’, she focuses on child
marriage cases in the US. Volpp writes “we must recognize that our society
tends more readily to identify those who deviate from the hegemonic norm,
who are perceived to inhabit outsider communities, to inherit culture that
we assume to be monolithic, fixed, and dysfunctional” (ibid: 98). In light
of her account, the representation of child marriage is the ‘othering’ of a
certain cultural practice. This assumption that immigrant women require
liberation through induction into the progressive social mores and customs
of the metropolitan West has been subjected to significant criticism (ibid).
The same type of ‘othering’ is recognizable when international bodies call
child marriage ‘a harmful tradition’.
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Giaquinta (2016: 1) and MacDonald (2016: 1) point out that “the girl child”
has become the new favourite investment, symbol, and emblem of “a better
future” from Westerners’ perspective. Similarly, Mustonen (2017), critically
examines the Finish Plan International’s latest campaign about girl brides
from a post-colonial studies perspective. She argues that this campaign is
“situated within the nation’s self-understanding as a ‘developed’ and ‘pro-
gressive nation’”, in the form of “celebrity humanitarianism” and relies on
the “representation of third world women as passive and deprived of their
agency” (ibid). Mohanty (1984: 336) warns Western feminist scholarship by
drawing attention to the “explanatory potential” of particular analytic strat-
egies employed by most Western feminist writings on women in the third
world, and to their “political effects” in the context of such scholarship’s
hegemony. As hegemonic Western feminist scholarship tends to construct
monolithic images of “Third World Women’, hegemonic child marriage dis-
course risks creating simplistic categories of ‘Child Brides’.

The idea that culture is a problem for human rights is related to a more
general tendency to culturalize problems. It is a way to interpret women’s
subordination in terms of cultural practices (Merry 2003: 63). Similarly, the
current conceptualization of child marriage allows the traditionalization of
problems. If human rights are a virtue and based on the idea of modernity,
then “tradition” automatically becomes a vice, as in the international child
marriage discourse. This is dangerous, as the human rights system is dis-
missing the “traditions’ of ‘the South” without attempting to investigate and
discuss them. Majumdar (2009: 1, 34) criticizes the same kind of automatic
negative association with the word: although modern marriages do play out
the theme of freedom, it would be problematic to equate the empty word
“tradition” with a lack of freedom. From her study in Vanuatu, Jolly (1996:
183) concludes that human rights are not necessarily inconsistent with their
‘tradition’, as tradition is not a static burden of the past but something cre-
ated for the present. Lack of empirical work that refutes certain assump-
tions about ‘tradition” prevents human rights systems from paying attention
to context and crucial global power relationships.

Such distinction between tradition and the other is conceptualized as “abys-
sal lines”, i.e., visible and invisible distinctions between knowledge from the
South and the North, created and radicalized by modern Western “abyssal
thinking” (Santos 2014). Abyssal thinking in human rights is demonstrated
by the natural law theory developed by Thomas Hobbes, John Locke, Jean-
Jacques Rousseau, Kant, and Hegel (Barreto 2014). Rorty (1998) argues that
human rights activists rely too much on “rationality”, a philosophical and
normative assumption based on European Enlightenment. Baxi (1998: 129)
emphasizes the role played by the non-European “subaltern discourse”.
Some scholars see reminiscences of colonialism. Mutua (2003: 901) describes
the construction of human rights as “part of the colonial project that forms
the unbroken chain of the Christian missionary, the early merchant of capi-
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tal, and the colonial administrator”. Merry (2006: 226) maintains that human
rights are burdened by the colonialist understanding of culture.

Such limited knowledge also limits the legitimacy and validity of human
rights, an “insufficiency of cultural legitimacy” in need of “cross-cultural
dialogue” (An-Na’im 1992: 3). Flynn (2013) relies on Habermas’ discourse
theory and calls for “intercultural dialogue” about monological human
rights concepts based on the natural law theory. Harris-Short (2003: 181)
argues that this dialogue is insufficient within “a society of states for states”
and “those at the grassroots must be given a direct voice”. This chapter’s
dominant discourse analysis highlights the need for both this procedural
and epistemological shift. While it is not easy to think of an alternative to
abyssal thinking, one suggestion is, what Mingnolo (2001: 11) calls, “border
thinking”, which “engages the colonialism of Western epistemology from
the perspective of epistemic forces that have been turned into subaltern (tra-
ditional, folkloric, religious, emotional, etc.) forms of knowledge”.

The child marriage discourse analysis demonstrated an a priori view on
what is called a ‘harmful tradition’. Such a view would not exist if informed
by anthropologically accurate accounts. Steps to rethinking and reworking
human rights are twofold. An epistemological shift is needed throughout
the campaigns striving to end child marriage practice. The above-men-
tioned ‘border thinking’” invites us to engage the currently hegemonic child
marriage discourse with a perspective from ‘the other’ side, to avoid the
simplistic representation of child marriage. The current challenge of the
human rights framework is to recognize the agency of the “Exotic Other
Female” (Engle 1992) or the “Third World Woman” which are caught
between tradition and modernity, culturalism, and development (Mohanty
1984; Spivak 2010: 61). An accompanied procedural shift towards more
inclusively making and applying human rights and to promoting multi-cul-
tural dialogue would enable a more accurate understanding of local reali-
ties. Such efforts will help transnational organizations carefully consider the
responsibilities of their intervention that aims at cultural changes (Hopgood
2017: 290). They have the potential to enable the child marriage framework
to realize its capacity for emancipation and to move away from regulation
and domination.

2.6 CONCLUSION

Over the last decade, child marriage has become an increasingly hot topic
on the human rights agenda. With the common marital age increasing in
modern times, child marriage gradually became a deviant behaviour in the
Western world. It then quickly became a human rights violation, an idea
propagated by international organizations. Despite a large number of cam-
paigns and reports on this topic, the child marriage framework remains
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uniform, unchallenged, and too simplistic. It might well be intentional ‘stra-
tegic simplification” (see Section 1.1.1.). However, in Koskenniemi’s (2009:
16) words, “(t)he world’s causalities are too complex, the strategic simplifi-
cations too crude”.

The role of legal texts is significant. The international conventions have
provided binding norms concerning child marriage. Their associated com-
mittees have further specified their opinions with general comments and
recommendations. The increasingly imposing substantive standard speci-
fied in the international conventions between 1962 and 1994 is a sugges-
tive form of globalization. The analysis showed that the recent campaigns
against child marriage in the 2000s are built on the legal documents pro-
duced by international legal institutions, which have been crafted under
certain assumptions. The international discourse and the dominant schools
of human rights silence the assumptions underlying the framework by tak-
ing human rights as given, thus perpetuating the power hierarchy between
the North and the South. The analysis provides proof of the power of accu-
mulated self-legitimation, which helps justify the increasing, strict norms
imposed on child marriage.

The dominant discourse on child marriage has dismissed ‘tradition” as
something harmful while celebrating autonomous individuals, the ideals
of ‘modernity’. In fact, these two concepts are different sides of the same
coin. The automatic dismissal of ‘tradition” from ‘the South’ and the tra-
ditionalization of problems means one fails to recognize the possibility of
autonomy existing in social settings in the Global South. Due to this blind
spot, the human rights framework risks becoming self-defeating and failing
to achieve an end goal: to protect the agency of human beings.

Finally, although potentially premature and experimental, I suggest ways
to re-conceptualize the current child marriage (and broader human rights)
framework. Reworking human rights requires a twofold shift in their con-
struction and application: an epistemological shift to include perspectives
from ‘the other” side and a procedural shift to include multi-cultural dia-
logues. This alternative approach has the potential to aid the current black-
and-white conceptualization of child marriage to overcome the blind spot.
Consequently, it would help multi-lateral international organizations, and
us researchers, move beyond using simplistic categorization. Only with
such an inclusive approach can human rights become fully ethical, emanci-
patory, and efficient in practice.

One key to the inclusive approach, and towards overcoming the blind spot,
is to pay attention to the context where human rights (are supposed to)
work in practice. Thus the next chapter will focus on the concerns about and
regulation of child marriage in Indonesia.



3 Compromises between legal obligations
and religious concerns: the Indonesian
state policies and child marriage in a
village in West Java

3.1 INTRODUCTION

With an earnest look, Siti followed the handshake between her father and her groom.
She had not seen her father for ages. But here he was, as her guardian, stating that
he agreed to marry off his daughter for a dower (mahr) of 2 grams of gold, her wed-
ding ring. Wawan, her groom, replied — without stammering, she noticed — that he
accepted this offer. The core of their religious marriage (ijab kabul) was over. The
assistant marriage registrar (amil) led the prayer and then it was her turn, after her
husband, to sign the papers. Her guardian and the two witnesses also signed, and
both Wawan and her received their marriage certificates. The ring! Yes, she smiled,
17 and married.. .1

In Indonesia, the minimum age for marriage under state law at this moment
is 16 for girls and 19 for boys. So in Indonesia, there is a marriage category
that includes married girls aged 16 or 17, like Siti. That category is consid-
ered ‘child marriage’ under international conventions and a standard mar-
riage under Indonesian law. The Indonesian government actively engages
in international conventions. It has set development goals to end child mar-
riage and comply with human rights standards. However, it also faces social
resistance at every level of society. Religion plays a crucial role. In Section
1.2.2, I explained the reasons I chose Indonesia and Bali as the main case
study. Before focusing on the Balinese contexts in Chapters 4, 5, and 6, this
chapter examines the state laws and policies that are applied throughout
Indonesia, including Bali. As Indonesian national policies are closely linked
to Islamic power and concerns, this chapter will look into legal practices in
the Muslim majority area of Indonesia, by referring mainly to research in
West Java. This research consists of interviews and case analysis at religious
courts that I conducted for a previous research project (Horii 2015), and eth-
nographic research in a village conducted by Mies Grijns (Grijns et al. 2016).

Section 3.2 portrays the Indonesian government’s policies regarding this
issue, in relation to the perception of child marriage in the international
development discourse. Section 3.3 examines state regulations, illustrating
the dilemma the Indonesian government faces in achieving its development
goals while considering Islamic power and concerns. The next two sections
will explore legal practices in West Java to better understand the relation-

1 Observation at the Office of Religious Affairs, Sukaraja, 14th October 2016.
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ship between state law, Islam, and child marriage. Section 3.4 explains the
role of institutions in registering a marriage and then describes the practice
at the state court’s level, focusing on marriage dispensation. Section 3.5 dis-
cusses child marriage at a village level, the various ways of practising illegal
underage marriage, and the role of intermediary figures who facilitate such
practices. Considering the legal and political structure and the local practice
of child marriage, Section 3.6 returns to the discussion on the minimum age
for marriage and the desirability of such legal reforms.

3.2 CHILD MARRIAGE AND DEVELOPMENT IN INDONESIA

Indonesia ranks seventh globally in countries that have the highest absolute
numbers of child marriage (UNICEF Indonesia 2016: 1). UNICEF Indone-
sia reports that in 2012, roughly 1,349,000 girls married before the age of
18, and some 300,000 of them married before 16 (Ibid). Surprisingly, after
decades of steady decrease, the average child marriage rate plateaued at
around 25% between 2010 and 2013 (UNICEF Indonesia and UNICEF 2016;
Badan Pusat Statistik (BPS) 2016).

As discussed in Chapter 2, the global discourse considers child marriage
to bear all kinds of negative consequences for girls. These consequences
include reduced education opportunities, reproductive health hazards (dif-
ficult deliveries and a higher risk of HIV/AIDS; premature babies with
disabilities), and an increased risk of mother and child mortality. Other
problems associated with child marriage include domestic and sexual vio-
lence, as well as the exploitation of child brides as domestic servants or as
victims of sex trafficking, either within their marriage or after, when they
are left divorced or abandoned (Turner 2013: 30; Equality Now 2014: 7).

Besides the individual problems, the global discourse also mentions the
societal consequences of child marriage, such as maternal mortality, low
levels of education, and high divorce rates that harm people’s livelihoods.
According to UNICEF Indonesia (2016: 1), child marriage gives rise to inter-
generational poverty. Indonesia has a large young population. The younger
generations must have access to quality education, adequate nutrition, and
healthcare (including sexual and reproductive health) to realize their eco-
nomic potential. This is where child marriage comes in as a disturbing fac-
tor. UNICEEF claims that child marriage in Indonesia caused a loss of at least
1.7 per cent of GDP in 2014 (Rabi et al. 2015). From an economic develop-
ment perspective, these perceived macro consequences justify the urgency
of ending child marriage.

The Indonesian government acknowledges the damaging impact of child
marriage and supports the new 2015-2030 Sustainable Development Goals.
Ending child marriage is one of the targets. SDG 5.3 reads: Eliminate all
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harmful practices, such as child, early and forced marriage, and female
genital mutilation.2 The Indonesian government also actively engages in
international conventions. It ratified the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW) in 1984 and the Con-
vention on the Rights of the Child (CRC) in 1990.

President Joko Widodo’s government was recently praised for its national
strategy to eliminate violence against children, including innovative
endeavours to alleviate poverty through social protection schemes.3 The
Smart Indonesia Card subsidises primary and secondary students from
lower socio-economic backgrounds, supporting the policy target of 12-year
compulsory education instead of the present 9 years. A new national health
insurance scheme has been introduced to improve health care for all. These
steps could also help prevent child marriage. Behind the scenes, a program
to eliminate child marriage is already included in the Government Work
Plan 2017-2018.4 The president also requested the Ministry of Empower-
ment for Women and Protection of Children to prepare a proposal for a
Perppu (Government Regulation in lieu of Law) on the elimination of child
marriage. The regulation was drafted in 2016 in cooperation with civil soci-
ety organizations (Kartikasari 2016). So, in principle, the government sup-
ports measures to prevent child marriage in line with the SDGs. One of the
measures is the law, which the next section will discuss.

3.3 THE MAKING OF STATE LAWS: DILEMMAS, COMPROMISE AND
CONTRADICTIONS

3.3.1 The controversy over the marriageable age and Marriage Law 1974

In the quest for legal unification in Indonesia, there have been constant
struggles to accommodate diverse ideologies and norms, often resulting in
dilemmas, compromises, and contradictions. Marriage Law 1974 is a good
illustration of such compromises. In this section, I first discuss the history
of controversy over the marriageable age, particularly over Marriage Law
1974, and introduce some state laws that define children.

2 Sustainable Development Knowledge Platform, https:/ /sustainabledevelopment.un.org/
?menu=1300 (accessed on November 7, 2019).

3 Tempo.co, “UN’s Praises for Indonesia’s Efforts to Prevent Child Violence” https://
en.tempo.co/read/news/2017/02/27 /074850809 / UNs-Praises-Indonesias-Efforts-to-
Prevent-Child-Violence (accessed on November 7, 2019).

4 Interview by Grijns with Sylvana Apituley, chief expert staff at Deputy V of the Presiden-
tial Staff, 11th March 2017.
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Debates on the marriageable age started a century ago under the Dutch
colonial government. The European standard then was that girls were
allowed to marry at the age of 15, and boys at 18, and the colonial gov-
ernment identified marriage below those ages as a cause of poverty, hin-
dering development, and thus attempted to prevent and forbid it by law
(Van Bemmelen and Grijns 2019: 291). But community-level enforcement
continued to fail due to gaps between government and local realities,
including the strong influence of local religious actors (Ibid: 294-300). At
that time, the growing number of Western-educated Indonesians advocated
against marrying young (Blackburn and Bessell 1997: 119). For instance, a
1912 weekly newspaper for women (“Soenting Melajoe”), under the head-
ing “Undesirable customs of ours”, reads: “One of these customs is par-
ents marrying young girls to old men. [...] How bad this is!!! Abandon this
bad custom, copy the Europeans!” (Ibid: 110). In contrast, the conservative
groups resisted arguments voiced by a youth group that was “keen to adopt
‘modern” ways that favored a larger degree of individual freedom. They
argued, e.g., “It is right for parents to choose the husband. [...] If you leave
it to a girl, she may be tricked into marriage by a womanizer or misled by
men who deceive girls as we read about in Europe” (Ibid: 111). These stories
demonstrate that, since colonial times, child marriage and marriageable age
have been discussed in terms of adat, religion, and ‘modern” or “Western’
lifestyles.

The debates and contestations continued after independence and cul-
minated in the drafting process of the 1974 Marriage Law. This law was
ultimately a compromise, following a political struggle between groups
advocating progressive ideas of women’s rights and those favouring more
conservative ideas of marriage based on their interpretations of Islamic
texts. When in 1973, the government submitted the draft bill of the Marriage
Law to the parliament, one of its main intentions was to enhance women’s
rights in marriage (Pompe and Otto 1990: 419). However, some Muslim
organizations and the Islamist party PPP (Partai Persatuan Pembangunan,
United Development Party) strongly opposed the bill, accusing the govern-
ment of hostility against Islam (Sidel 2018: 107). They staged walkouts from
parliament sessions. These walkouts led the government to conclude that
the potential cost of pushing through its proposal would be too high (Cam-
mack, Young, and Heaton 1996: 62). As a result, the government changed
several articles in the draft, including the article on marriageable age. The
initial draft proposed that the minimum marriageable age be 18 for women
and 21 for men.> However, after facing strong opposition from conservative
Muslims, the government lowered the age to 16 for girls and 19 for boys.

5 The Draft Marriage Law of 1973, Article 7(1): ‘marriage is permitted only if the male has
reached the age of 21 years and the female has reached the age of 18 years’.
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In 2014, the Constitutional Court rejected a judicial review of the 1974 Mar-
riage Law, instigated by women’s and youth organizations to increase the
marriageable age for girls from 16 to 18. During the hearings, all major
religious organizations” opinions were presented. The judges seemed to
ignore the views of moderate Islam and non-Muslim experts on the nega-
tive consequences of child marriage for girls. They referred only to the Mus-
lim standard of akil baligh, mental and physical maturity, as a measure of
marriageability.6 The only dissenting opinion amongst nine judges, which
was referring to human rights and development, came from the sole female,
non-Muslim judge, Maria Farida Indrati.” Even after losing the case at the
Constitutional Court, the campaigners continued pushing for this legisla-
tive change. With their second petition, they succeeded in winning the case
in 2019. With the decision, the marriageable age for girls will be raised to
19.8 Section 3.6 will return to discussing the latest policies on the minimum
age for marriage, and their effects.

3.3.2 The Marriage Law and other laws with a definition of children

Although Article 7 (1) of the Marriage Law limits marriage to 16 for girls
and 19 for boys, technically anyone can marry below that age if the court
gives its consent. Article 7 (2) allows the parents of underage parties to
petition for a dispensation from the court. As the article does not set any
condition or requirement for judges to grant dispensations, it gives judges
significant discretion.

While girls can legally marry at the age of 16 or lower (with a dispensation),
the Law on Human Rights of 19999 defines children as all unmarried persons
under the age of 18. So under the Law on Human Rights, married persons,
regardless of age, are no longer considered children. They then fall outside
that law’s scope of protection, losing the right to education, information,
and to rest and mix with children of their age. The UN Committee on the
Rights of the Child voiced its concerns, stating that “in some State parties

6 ECPAT Indonesia (2015), “Pernyataan sikap Koalisi 18+ atas Keputusan MK”, https://
ecpatindonesia.org/berita/pernyataan-sikap-koalisi-18-atas-keputusan-mk/ (accessed
on November 7, 2019).

7 She stated that the original Marriage Law was a compromise 41 years ago, and that
Indonesian society since then had developed a much more advanced understanding of
human rights. She also argued that the continuing use of the age of 16 for marriage for
girls produces legal uncertainty vis-a-vis other laws that are based on the understanding
of the age of 18 marking the end of childhood (CC judgment no. 30-74/PUU-XII/2014:
237,239).

8 Misiyah Direktur Institut Kapal Perempuan (Steering Committee Gender Watch-Pro-
gram), “Revisi Terbatas UU Perkawinan Agenda Mendesak”, https://mediaindonesia.
com/read/detail /260064-revisi-terbatas-uu-perkawinan-agenda-mendesak (accessed on
November 7, 2019).

9 UU Nomor 39 Tahun 1999 Tentang Hak Asasi Manusia.



64 Chapter 3

married children are legally considered adults, even if they are under 18,
depriving them of all the special protection measures they are entitled to
under the Convention” (Committee on the Rights of the Child 2007).

The exclusion of married persons from the definition of children contradicts
the Child Protection Law,10 which defines a child as any person being less
than 18 years of age. The Child Protection Law is clearly inspired by the
UN Convention on the Rights of the Child. The Law’s Article 2 refers to the
national Pancasilal! ideology, the 1945 Constitution, and the CRC’s basic
principles. The Child Protection Law includes parental responsibilities,
including the responsibility to prevent underage marriages (Article 26 (1) c).

This section presented Indonesia’s state laws on marriageable age, and laws
that define children and their rights. The overview demonstrates that reli-
gious power and liberal human rights advocates have had significant influ-
ences on law-making over the last decades. The gap between these groups
results in compromises and contradictions within current family law and
laws related to human rights. The next section will examine the various
institutions that play roles in implementing these laws.

3.4 THE ROLE OF VARIOUS INSTITUTIONS IN THE STATE REGULATION OF
MARRIAGE

Several institutions regulate marriages in Indonesia: the civil court has juris-
diction over non-Muslim marriage and divorce disputes, while the religious
court has jurisdiction over Muslim disputes (Cammack and Feener 2012:
27). Non-Muslims register their marriages at the Civil Registration Office
(KCS, Kantor Catatan Sipil), and Muslims register theirs at the Office of Reli-
gious Affairs (KUA, Kantor Urusan Agama). However, only religious and
civil courts may decide on dispensations for underage marriages. When
granting a dispensation, the court letter allows petitioners to register their
marriage even when at least one spouse is under the official minimum mar-
ital age (i.e., 16 for girls and 19 for boys).1? Since I collected data in a Mus-
lim majority area, this chapter in particular focuses on religious courts and
KUA. Chapter 4 will deal with marriage registration for non-Muslims.

10 UU Nomor 23 Tahun 2002 Tentang Perlindungan Anak.

11 The five pillars of the Indonesian state are included in the preamble of the 1945 Consti-
tution. They are a belief in God, nationalism, humanism, democracy, and social justice.
The New Order regime (1966-1998) turned these five pillars into a single ideology, which
served as a means of promoting national unity amidst diversity.

12 Article 6 of the PP Nomor 9 Tahun 1975 tentang Pelaksanaan UU Nomor 1 Tahun 1974
tentang Perkawinan.
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3.4.1 Marriage registration office for Muslims

For Muslims, Article 2 of the Regulation on Marriage Registration (issued
by the Ministry of Religious Affairs!3) clarifies the role of marriage regis-
trars (PPN, Pegawai Pencacat Nikah). The registrars are employees of KUA,
the Office of Religious Affairs, who examine requirements and monitor and
record Muslim marriage and divorce. In Article 15, the Regulation indicates
that if the marriage requirements are not fulfilled, PPN are forbidden to reg-
ister such marriages.'4 The Civil Registration Law No.23 of 2006 sets various
penalties for fraud or failure to register a marriage (Van Huis and Wirastri
2012: 10). Nurlaelawati (2010: 189) describes the KUA as placed at the inter-
mediary level between “ulama’ (traditional religious authorities) and the
religious courts. She finds that KUA officials consider themselves more as
guardians of shari’a and interpretations of the ulama than as state officials.
She further emphasizes KUA’s insight into marital problems in practice
because KUA officials themselves are firmly rooted in local society (Ibid).

Local leaders such as the village head (kepala desa) and amil play an impor-
tant role in preparing marriage registrations. The amil is an assistant mar-
riage registrar at the village level (P3N, Pembantu Pegawai Pencacat Nikah),
who supports officials at the sub-district level. In practice, they register mar-
riages at KUA in cooperation with PPN, so that people in the village rarely
need to go to KUA and can leave all of the dealings to their amil. This prac-
tice will be explained in detail later in this chapter.

3.42 Legal practice of underage marriage: judicial perspectives and
justifications

As explained earlier, Article 7 (2) of Marriage Law 1974 grants courts discre-
tion in issuing marriage dispensations. My previous research on religious
courts in West Java and a report from Plan International Australia found
that more than 90% of the marriage dispensation cases brought to courts
are approved (Horii 2015; Evenhuis and Jennifer Burn 2014). The number
of applications has increased significantly in recent years, reaching 9,632
in 2012 (Indonesian Legal Aid Association for Women 2012). According to
Koalisi 18+’s report on marriage dispensation cases in three different dis-
tricts in Indonesia (Tuban, Bogor and Mamuju), marriage dispensation was
granted in 367 out of 377 cases (Eddyono et al. 2016). The most common

13 Peraturan Menteri Agama Republik Indonesia Nomor 11 Tahun 2007 tentang Pencatatan
Nikah.

14 “Marriage registrars are prohibited from assisting the implementation and registration of
marriages if:
1. The requirements referred to in Article 5 (2) are not met;
2. Knowing of violation of the terms or conditions of marriage.” (translated by the authors)
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reasons for applying were “pacaran” (dating), “akil baligh” (maturity to get
married), and readiness to be housewife /breadwinner (Ibid: 189).

In my previous study, the court decision analysis indicated that fear of zinah
was the most influential factor for judges to grant dispensations. They did
so to protect girls from social stigma if they may have already engaged in
sexual intercourse (Horii 2015). Thus, judges sought to protect girls through
granting marriage to allow them to escape the emotional stress resulting
from social pressure and to protect their unborn children, who might oth-
erwise be labelled as illegitimate (Ibid). My analysis also found that judges
cite Islamic laws based on the Quran and Sunnahl> as often as state laws,
while they never applied any aspect of the Indonesian Child Protection
Law, or referred to international human rights.

One of the Islamic principles that judges refer to as guiding their decisions
is “kemaslahatan” (common good) (Ibid). Kemaslahatan stipulates that avoid-
ing harm is more important than doing good (Ibid). This concept of avoid-
ing “causing harm” (madharat or mafsadat) may lead judges to rule in favour
of child marriage for young pregnant girls. They may do so to protect them
from the social stigma they may suffer for being an unwed mother, since
for them, avoiding harm (social stigma) is more important than doing good
(avoiding child marriage) (Ibid).

So judges at religious courts facilitate legal underage marriages for the
protection of children, namely girls and babies. However, dispensations
account for roughly only 8% of underage marriage cases. This figure is
calculated with the number of dispensations granted in Indonesia in 2012
(8,500), divided by the estimated number of girls that marry under the
age of 15 each year (110,000) (UNICEF Indonesia 2016: 1). The number of
dispensations is calculated by multiplying the approval rate of marriage
dispensation in religious court (90%) by the total number of dispensations
submitted to courts in 2012 (9,632 cases).

3.5 CHILD MARRIAGE IN A RURAL MUSLIM SETTING
3.5.1 Heterogeneity of child marriage

If the court facilitates only 8% of underage marriages, how do ‘underage’
people marry in other cases? To understand why the court is not more often
involved in such cases, I collaborated with Grijns, who conducted an eth-
nographic study at the village level in the northern part of the Sukabumi
district in West Java. The roughly 8,000 inhabitants are originally migrants

15  The sayings and deeds of the Prophet Muhammad.



Compromises between legal obligations and religious concerns 67

from other regions of West Java. They were attracted over a century ago
by the large tea plantation that dominated the local economy, until about
twenty years ago. Most households have a modest income. Around 40% of
the population is considered poor according to local standards. Sundanese
culture and Islam are the shared elements in this village. Still, there is a
range of Islamic orientations, from traditionalist syncretism to more puritan
communities, from Islamic modernism to a Persis (Persatuan Islam) group
from Bandung and a puritan Salafist community.!6

This heterogeneity is reflected in the different types of under-18 marriages
that Grijns found during her fieldwork. The two main types were love
matches (i.e., young people choosing their partners) and marriages inspired
by orthodox beliefs that encourage early matrimony (for the complete
typology, see Section 1.1.3). The driving force behind most child marriage is
the fear of zinah. Marriage is the only acceptable solution in cases of teenage
pregnancy since abortion is legally forbidden and access to contraception
is very limited for unmarried couples. Marriage is also used as a defence
to pernicious slander when a dating couple is considered to be getting too
intimate. For example, Aulia was pushed to marry at 15. “It took my mother
a month to persuade me to get married,” Aulia says.1” “She kept saying: ‘Don’t
embarrass me’”. They had just started dating and certainly did not have mar-
riage in mind. But “There was all this shaming,” her husband recalls, “I hadn't
actually kissed her, and everybody gossiped about her being pregnant”.

In general, village girls today have more agency than their mothers had in
their choice of a partner. Increased mobility helps, aided by mobile phones
and education outside the village.1® However, parents still have a big say
in the timing of the marriage. When gossip about zinah gets unbearable,
instant marriage is arranged to secure the girl and family’s honour. Aulia
is a good example. Conversely, some adolescents successfully use the same
argument to push unwilling parents into arranging a marriage for them.

The minimum marital age is not counted in years. People refer to the Mus-
lim concept of akil balig (i.e., mental and physical maturity) as a sign of mar-
riageability. For boys “kuat gawe’ (being able to work) is a local benchmark
(Kartikasari 2016: 14). For girls, the onset of puberty means they are ready
for marriage since they are destined to become mothers and (house)wives.

16 See Shepard (2014: 235-46) for an explanation of the different doctrinal orientations. Per-
sis is a doctrine from the 1920s that accepts only teachings from the Quran and Hadith,
opposing ‘un-Islamic” heresy, myth, and superstition.

17 These quotes are from the newspaper article written by Topsfield and Rosa (2017). Grijns
helped these journalists interview the girls in the village, and was present during the
interviews.

18  See also van der Kooy (2016), who did research in the same area.

19 Honour is less of an issue for men, but in principle the impregnator must marry the girl,
except in cases of incest.
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Teenage marriage is widely accepted, although there is a trend towards later
marriages.

What international institutions define as ‘child marriage’ is not necessarily
considered bad in this local context. On the one hand, adolescents appreci-
ate certain outcomes. These include the preservation of their honour, the
right to a sexual relationship, and their increased status as adults, which
gives them a say in community life. On the other hand, there is regret. Most
girls are deprived of further education, they miss their old friends, and
many live in social isolation with heavy domestic work, and are responsible
for their husband and children. In Siti’s case, love evaporated faster than
it took to flourish. They divorced after Wawan lost his job. Girls that have
children will remain responsible for them. If they left their parental home
upon marriage, they often return to live with their parents.20 Sundanese cul-
ture does not place a large taboo on divorce, unlike many other areas of
Indonesia, including Bali (see Chapters 4, 5, and 6).

Grijns” 2014 village survey found that 35% of ever-married women aged
20-24 were first married before the age of 18. However, when analysing
qualitative case studies of early marriages, Grijns discovered that there were
more hidden underage marriages. There appeared to be a whole repertoire
of illegal practices, as the next section will discuss.

3.52 Illegal practices around underage marriage: procedures and reasons

When people in a village need to react to unwanted situations, they look
for local solutions rather than going to court for a marriage dispensation.
They assume a court case would be costly (Van Huis 2015: 154) and scary,
and some associating court with criminal cases.?! The community prefers
the safest, fastest, and most affordable solution, which usually means acting
outside the state’s legal scheme.

Marriage for Muslims consists of a religious ceremony, an ijab kabul.?? This is
sufficient for couples and families to avoid the feeling of dishonour caused
by an unwanted pregnancy or overly intimate dating. But without registra-
tion, such a marriage is not legal under state law. This means that the new
household has no access to state-funded welfare.23 If the couple have chil-
dren, they will only be registered under the mother’s name, which brings

20  See also similar findings in neighbouring Cianjur by Van Huis (2015: 151-2, 169).

21 People’s reluctance to go to courts is related to divorces as well as underage marriages.
According to the amil, he handled two divorce cases that went to the religious court for
the first time in 2014. By the date of my fieldwork, there were no cases from the village
regarding marriage dispensations.

22 See Bedner and Van Huis (2010: 179) on the core religious nature of marriage.

23 Marriage Law 1974 Article 2 (1) (2).
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shame on the child for being considered illegitimate and means they lose
inheritance rights (detailed in Sections 3.6 and 4.2.3).24

A religious marriage must be registered at certain times in specific ways to
avoid those consequences. Depending on the reasons behind an underage
marriage, there are four local procedures:?

1.

Katrol usia (literal translation being ‘pulley of age’): This procedure
involves increasing the bride or groom’s age by changing their birth-
date in the required documents, enabling them to receive their official
marriage certificates right after the religious ceremony. The village head
(or lower staff) and the amil facilitate the change. It is a fast solution for
girls who are already pregnant and want to protect their honour and
that of their unborn child. It is also used to let the bride ‘jump’ to 17, the
minimum age for an identity and family card,?¢ which makes her eligible
for factory work and welfare support. For example, when Nenen was
going to get married at 15, her father went to the amil with Rp. 50,000
(€ 3,50). The amil accepted this and came to their house to marry them.
In her marriage certificate, Nenen was listed as being 17 years old.2”

Isbath nikah (i.e., having a court recognize a marriage retroactively) is
quite a common, pragmatic procedure (Bedner and Van Huis 2010: 188).
However, parents cannot arrange isbath nikah in court for an underage
child, because they should have first applied there for a dispensation. So
they resort to a local version of isbath nikah. This often happens when
adolescents are pressured to get married early for moral reasons. They
will not register their marriage for a while, so they can easily split up if
the relationship does not work out. If a pregnancy follows, the marriage
can still be registered through the local isbath nikah route. Bedner and
Van Huis observe that this “allows adolescents in rural areas more
sexual liberty than they would otherwise be likely to enjoy” (Ibid).

Backdating a wedding date: The amil deals with two backdating vari-
ants, depending on whether he attends the religious ceremony. If he
attends, he does not issue a marriage certificate and notes the marriage
in his register without assigning an official number. When the couple

24

25

26

27

See Van Huis (2015: 232-4) on the registration of polygamy cases and a Constitutional
Court judgment about children born out of wedlock that might give them inheritance
rights.

Interviews with the village head at his home, 26th May 2016; Interviews with the amil at
his home, 27th May and 26th June 2016.

A list of various minimum ages in laws and regulations, ranging from 17-21, was col-
lected by Anggara (2015), p. 43-45. The low minimum age for marriage for girls (16) is a
notable exception.

Interview with Nenen and her mother, 24th May 2016 at their home. This is a poor family,
her mother earning only Rp. 125,000 a month.
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reaches the proper age, they go to KUA, pretending it is a new wedding.
KUA registers their marriage with an official number in the KUA
archives, and they receive their backdated marriage certificate. This is a
cheaper procedure because it only involves the amil, so fewer people
need a “gift’ for their services. The second backdating option is more
complicated. Only a religious leader would have attended the religious
ceremony, so it takes the amil extra effort to register such a marriage
through a backdoor route. Some young girls from orthodox families
marry, divorce, and remarry quickly. They then only apply to register
their second or third marriage, when the relationship seems more stable,
and the couple seriously plans a family.

4. Arranging a ‘secret’ religious marriage (nikah siri) that will remain
unregistered. Only certain conservative religious leaders facilitate this in
a private setting, without the amil or any other authority. Grijns encoun-
tered cases of girls below age 15 who were handpicked by religious
leaders from outside the village, who took them as second or third
wives. This way the husbands avoided asking the first wife for a permis-
sion letter, a legal obligation for polygamy. The girls and their children
do not have inheritance rights; neither do the girls have the right to a
female-petitioned divorce.

The do-it-yourself approach at the village level helps (the parents of) cou-
ples with a pre-marital pregnancy or who are accused of overly intimate
dating. However, the system offers little protection against domestic or sex-
ual violence. Brides in unregistered marriages cannot obtain a legal divorce
since they have not been married under state law. In registered marriages,
women do have access to the legal divorce procedure in court. However, in
unregistered marriages, women are left only with religious procedures for
divorce, in which only husbands can initiate and conclude the divorce. In
general, brides-to-be are not told what marriage entails, and they are usu-
ally ignorant about these consequences of underage marriage.

3.5.3 Illegal practices around underage marriage: The role of marriage
registrars, Amil, and KUA

The amil and the village head (or lower village bureaucrats) are central
actors in underage marriage practices.?8 Besides facilitating underage child
marriage, they are also often involved in arranging the divorces that regu-
larly happen afterwards, handing out divorce papers, arranging ‘custom-
ized’ birth certificates, and smoothing over cases of adultery. The amil can

28 There is a parallel with what Lipsky (1980: 27) called street-level bureaucrats. He men-
tions the relatively high degrees of discretion and regular interaction with citizens as
notable features of jobs at the lowest level of public services.
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help people get married, even when they come to ask him for a next-day
wedding, sidestepping the legally prescribed 10-day waiting period. The
creative solutions for circumventing procedural rules on underage mar-
riages are sometimes used for a forced marriage too. In a recent village case
of rape, the exceptionally young victim was forced by her father to marry
her abuser to prevent her loss of honour. She missed her final elementary
school exam and had to move in with her husband. When her mother, who
worked as a domestic helper in Jakarta, heard about this, she implored the
school teachers and the amil to find another solution. The marriage was
eventually annulled, the girl was declared ‘never-married” and allowed to
sit her final exams,? and her mother could take her to school in Jakarta.

The local community (especially fathers, being the legal guardians of their
daughters) together with the village bureaucracy, the amil, and KUA cre-
ate their own support system to solve legal issues that resonate with local
cultural and religious norms and values. It is at the KUA that marriages
need to be registered. However, in most cases, KUA staff can pretend to
be unaware of village-level manipulation. The government maintains some
distance between KUA and the community by regularly rotating staff. Pen-
ghulus work as marriage registrars, with amils closely assisting them. They
have regular monthly meetings, where penghulus sign the official marriage
registration letters that the amils already prepared in their village, poten-
tially with the village staff. When the penghulus are too busy to officiate all
of the different district village weddings, they ask the local amil to officiate
weddings in his village. In other words, the penghulu, as a KUA official, sim-
ply registers cases prepared by the amil and relies on him to deal with all of
the village-level work. This role division between amil and penghulu allows
villagers to deal with their amil without ever having to go to the KUA. At
the KUA, all documents look ‘clean’, and the employees do not need to fear
sanctions.

As an intermediary between the state institution and the people, the amil
is in a difficult position. He understands why people need underage mar-
riage as a solution for shameful situations and acknowledges societal rules.
State law cannot always meet people’s needs, so he must be flexible. There
is great pressure from the community on the amil to perform according to
their expectations. During one interview, the amil told us, grinning: “The vil-
lage head is aware of this. If the community is not being served, maybe this house
and the village office would be attacked” 30 On top of that, the amil is an unpaid

29 Although there is no official rule, girls who are married or become pregnant cannot con-
tinue their education. Ever-married girls with or without babies, divorced or still mar-
ried, seldom go back to school.

30 Interview with the amil at his home, 27th May 2016.
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official.3! He is not on the KUA'’s or village administration’s payroll. Instead,
he depends on his own land’s proceeds, gifts from people that come for his
help,3? and his informal share of the payments that go to the penghulu for
officiating marriages.

Penghulus are in a similar situation. They may be aware of underage mar-
riage’s negative impacts on girls. However, they feel that they cannot do
much because of strong local norms and potentially serious community
opposition to (attempts at) changing them. According to one of the penghu-
lus, the law in the village is a combination of religious, cultural, and state
values that regulate the community.33 Religious law in villages is inter-
preted and explained by local religious leaders, who each teach their ver-
sion of Islamic theology and laws, including the legal validity of Islam.
Penghulus, as state representatives, are themselves religious authorities.
Many of them are sensitive to local norms because they are part of the com-
munity and share the same values.

36 LEGAL REFORM ON THE MINIMUM AGE FOR MARRIAGE

The local practice of child marriage, its motivations, consequences and pro-
cedures, is illustrated by the case of a village in West Java. Considering such
local practices, this section turns to their implications for legal reform of the
minimum age for marriage. This discussion is especially relevant for today’s
Indonesian society, where the Constitutional Court has decided to increase
the minimum age for marriage after campaigners filed a second petition
(the first petition filed in 2014 has been rejected, see Section 3.3.1). After
the court’s decision, parliament legislated that 19 be the new minimum
marital age for both women and men. There have also been some regional
initiatives for similar changes. In 2015 and 2016, some provincial regula-
tions (e.g., in Yogyakarta, West Nusa Tenggara, and South Sulawesi) were
enacted to prevent child marriage. Some of them set the local marriageable
age above that set by the 1974 Marriage Law. Indicating that changes are
possible, these measures have fuelled activists’ efforts to end child marriage
through legal reforms.

The question is whether legal measures will be sufficiently effective. Even
if the marriageable age is raised, there are at least four ways to get married
outside of the state legal system, as the previous section indicated. These

31  Huis & Wirastri (2012: 15) argue that an assistant marriage registrar should be made into
a civil servant and paid to avoid fraudulent marriage registrations.

32 Itis a common custom to pay people like traditional midwifes, Quran teachers, and reli-
gious leaders for their services in gifts (in cash or in kind). There is no fixed tariff and
people give according to their means, e.g., from Rp. 50,000 to Rp. 200,000.

33  Interview with Penghulu A, 30st May 2016, Sukaraja.
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ways can be costly, with lots of small bribes paid to local actors throughout
the process. Likewise, high costs are incurred in seeking a marriage dispen-
sation from a court, which is another way to legalize an underage marriage.
Applicants seeking such dispensations, usually the parents of the young
bride or groom have to travel to the court at least three times, in some cases
hours away from their village, and then pay for the procedure. Such proce-
dures can cause even more problems for families already facing trouble in
their community, e.g., due to the social stigma attached to pregnancy out of
wedlock, which is the most common reason for early marriages.

Unregistered marriages are especially problematic. They leave wives and
children vulnerable, lacking legal protections such as welfare support for
the new household, inheritance rights, and the right to a legal divorce pro-
cedure. Moreover, children born from unregistered marriages cannot obtain
a normal birth certificate (akta kelahiran), necessary for access to education.
A so-called ‘single birth certificate’ (akta tunggal) can be issued outside of
marriage, but these ‘deviant’ certificates often bring with them a social
stigma and bullying for the child (see Section 4.2.3). Despite the finan-
cial and social costs involved, underage marriage remains prevalent, and
no quick solution is apparent. Increasing the marriageable age is likely to
increase the frequency of those underground marriages, therefore increas-
ing the number of vulnerable children and causing families to become even
more vulnerable.

Another problem with the legislative measures to increase the minimum
age for marriage (i.e., effectively banning child marriage) is that such mea-
sures treat all child marriages alike. Campaigns and legislative measures to
ban child marriage are often motivated by the stereotypical image of child
marriage, which is a forced one driven by poverty, typically with a big age
gap between an unhappy small girl and an abusive older man. In reality,
there is much diversity in the types of child marriage, as the following chap-
ters on Bali will demonstrate.34

These legislative reforms have noble intents: To uphold human rights
norms, to protect children, and to empower women. However, they do not
offer an effective solution to the prevalence of child marriage in Indone-
sia. At worse, they could aggravate the problem. Even if the law bans child
marriage, children will continue to be married outside of the legal system,
as long as motivation remains. A large number of child marriages will go
underground, rendering the married couples legally unprotected and thus
even more vulnerable. Furthermore, by failing to consider the diversity of
child marriages, the proposed one-size-fits-all legal reform fails to address

34 See also Grijns et al. (2019) for different types of child marriage in various regions in
Indonesia.
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the broader underlying issues that spur child marriage in the first place
(e.g., adolescent sexuality). I will further discuss this in Chapter 5.

The Dutch East Indies attempted a similar legal reform to forbid child mar-
riage. Kern, an advisor for the Dutch Office for Native Affairs, concluded
that such legislation was unfeasible and undesirable for several reasons.
First, young marriage was a practice defended by the Indonesians. Second,
legislators could not intervene in the most intimate affairs of the Native
populations, except in the most urgent cases. Third, opposing the practice
would create conflict with Islamic law (Blackburn and Bessell 1997: 116-7).
In his view, the only answer was “to rely on the social evolution already
under way in the Indies” (Ibid). In today’s reform discussion, is there any
other answer? Chapters 5, 6 and 7 include my proposals for alternative
reforms.

3.7 CONCLUSIONS

The findings presented in this chapter indicate that child marriage is sus-
tained through conservative Muslim interpretations of how to deal with
adolescent sexuality, i.e., to control immorality through marriage. Until the
Constitutional Court ruled to increase the marriageable age in 2019, the
conservative Islamic perspective dominated the national discourse on this
issue. The 2014 judicial review was a good example of the strong politi-
cal power of conservative Islamic discourse in Indonesia. This dominance
of Islamic values is understandable, given that the family law rules have a
firmer textual basis in the Koran than other legal topics (Cammack, Young,
and Heaton 1996: 50-51).

The Indonesian government officially agrees with international goals and
policies that aim to eliminate child marriage. The tension between how the
Indonesian government presents itself to the international community and
the influential Islamic discourse was visible in both the law-making process
and existing laws. The initial drafters of Marriage Law 1974 had to com-
promise because of resistance from an Islamist party. Contradictions exist
within existing state laws (e.g., Marriage Law 1974, the Law on Human
Rights of 1999, and the Child Protection Law). Judges, within their discre-
tion under state laws, at times reached judicial decisions to permit underage
marriages. They did so by referring to both state and Islamic laws.

In 2019, the national debate on the marriageable age took a different turn.
The continuous advocacy and lobbying by human rights bodies and civil
society organizations have come to bear fruit, and the Constitutional Court
has accepted their petition for increasing the marriageable age. The court
ruled that Article 7 of the 1974 Marriage Law is a form of gender-based
discrimination, hence unconstitutional (Sapiie 2019). The decision also con-
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cerns the negative impact of child marriage on children’s rights to health
and education.3> Parliament subsequently has agreed to set the age at 19 for
both women and men.3¢ Still, research findings at the local level suggest the
challenges of implementing such state rules.

At the local level, Muslim village bureaucrats create a semi-autonomous
social field, which sustains customs, rules, and symbols internally. It is also
vulnerable to rules and decisions from outside the field (Moore 1973: 720).
They use their unofficial support system to solve legal issues in a way that
accords with local cultural and religious norms and values. Such a system is
created to meet their local community needs. Villagers usually resort to this
unofficial system without any involvement from state institutions. Grijns’
and my findings on these village practices are specific to our research area,
but the main conclusions are relevant for other Indonesian areas as well.
Using marriage to cover the shame of extra-marital sexual relations (Kar-
olus, Dewi, and Partini 2019), manipulating age and wedding dates (see
Chapter 4), marriage dispensations (Fadhli 2019; Eddyono et al. 2016), and
reacting to teenage pregnancies by arranging child marriage (I"anah 2019;
Idrus 2019); these practices also occur elsewhere in Indonesia, including in
non-Muslim areas. The main differences are related to kinship customs (e.g.,
bilineal in Java versus patri- or matrilineal in other areas) and the size of
dower or bride prices (e.g., relatively modest in our research area).

The observations I made with Grijns lead me to conclude that the dilemmas
and compromises seen at each level of society are the results of continuous
struggles with the diversity of values on marriage, family, and adolescent
sexuality. The question is whether the law is effective in supporting the gov-
ernment’s developmental policy that aims to end child marriage. On the
one hand, formal law can create an “enabling environment” (Shell-Duncan
et al. 2013: 804, 812) and strengthen those who seek to eliminate child mar-
riage. On the other hand, it is likely to stimulate underground practices of
child marriage. One-size-fits-all legislative measures, such as banning child
marriage, fail to address the broader underlying issues that spur child mar-
riage in the first place, such as education and adolescent sexuality. To pro-
tect women’s and children’s rights, the government could instead focus
more on supporting laws and policies on gender equality, education, and
sexual and reproductive health rights. Chapters 5, 6, and 7 will partially
discuss alternative reforms.

35  UU Nomor 16 Tahun 2019 Tentang Perubahan Atas UU Nomor 1 Tahun 1974 Tentang
Perkawinan.

36  DEWAN PERWAKILAN RAKYAT REPUBLIK INDONESIA, “Paripurna DPR Sepakat
19 Tahun Jadi Batas Usia Minimal Perkawinan”, http://www.dpr.go.id/berita/detail /
id /25935 /t/Paripurna+DPR+Sepakat+19+Tahun+Jadi+Batas+Usia+Minimal+Perkawi
nan (accessed on February 6, 2020)






4 Laws for "harmony’: teenage pregnancy;,
child marriage, and legal institutions
in Bali

4.1 INTRODUCTION

The previous chapter explained the state laws regarding child marriage
practices. It used studies in West Java to illustrate how local actors navi-
gate these laws to accommodate people’s needs at the grass-roots level. This
chapter turns to legal practices in Bali. To understand the roles that the state
and adat law systems play, I analyse two types of legal cases: marriage dis-
pensation and prosecution for pre-marital sexual intercourse involving a
minor (hereafter ‘sex crime’). I begin with Ratna’s story, which illustrates
how these two types of legal cases relate to each other in the context of teen-
age pregnancy and child marriage.

41.1 Thestory of Ratna

Ratna is an 18-year-old mother, living with her parents and her newborn
baby in downtown Denpasar. When Ratna found out about her pregnancy,
she had already been separated from the baby’s father, Pranata, who is
one year younger than her. Ratna’s family then went to Pranata’s family to
urge him to “take responsibility” (i.e., to marry her), which Pranata’s fam-
ily refused. Ratna’s family then decided to report the case to the police as
a sex crime (i.e., prosecution for pre-marital sexual intercourse involving
a minor), for which Pranata could be imprisoned for years. As the court
hearing was approaching, tension grew between the families. Ratna became
nervous. I was helping her prepare to testify in court. A few days before
the first hearing, I heard from Ratna’s lawyer that Pranata’s family came
to Ratna with a marriage proposal, which Ratna’s family accepted. Around
this time, Ratna also gave birth. I heard that the baby was ill and hospital-
ized, so I went to see them in one of Denpasar’s public hospitals. When
I entered the room, I saw Ratna and Pranata’s families sitting around the
hospital bed where the baby was sleeping. Ratna’s mother, who was pre-
viously telling me how evil-minded Pratana’s family was, approached me
and asked shyly:

Mother: “Did you ... hear? About this?” (pointing at Ratna and Pranata)
Author: “Yes, I heard.”

Mother: “They are back together.”

Author: “Will they marry?”

Mother: “Yes, but after finishing school.”

Author: “Is that so? But when is their adat (customary) wedding?”
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Mother: “Maybe next month, it will just be a small wedding.”

Author: “Will you register their marriage in the registration office?”

Mother: “No...only when they are adults (dewasa). Pranata is still 16 years old.”
Author: “I see ... but you know there is a system of dispensation. You can go to the court
and ask for dispensation to register your marriage under the minimum age.”

Mother: (Not really understanding what it is) “Yes, we will go to the court next Wednes-
day. Continuation of the [sex crime] case.”

Author: “Oh, so the case is still not finished..."1

Remembering this scene still strikes me with confusion. The two families
were about to confront each other in a criminal case but settled their mar-
riage agreement. In that sense, they quickly reconciled and cared for their
baby together. A few days later, they would meet in court to testify about
the crime with which Ratna’s family had charged Pranata. In the hospital,
Ratna and Pranata were sitting side by side, holding hands and teasing each
other, just like young lovers. This episode shows the complexities of extra-
marital pregnancies, of interrelations between the state and adat marriage
system, and of prosecuting pre-marital sexual intercourse involving a minor
in Bali. Like Ratna’s case, extra-marital pregnancy and birth cause a family
two problems, arising from two different legal systems. First, there is no
place for the baby in their adat community. Second, the baby lacks a birth
certificate. In such cases, what international institutions frame as ‘child mar-
riage” becomes a solution to both of these problems. State agents such as
marriage registrars, judges, and prosecutors facilitate the solution by navi-
gating between the state and adat law systems.

412 Discussions over legal pluralism

What exactly is state law, and what is adat law? Debates on legal pluralism
have long tried to answer this question (Tamanaha 2007; Benda-Beckmann
and Benda-Beckmann 2002; Twining 2010). Some argue it is hardly con-
structive to see the legal pluralism concept as a theory, explanation, or claim
of truth, and consider legal pluralism as a starting point for considering
the complexity of multiple legal orders coexisting. From this view, it is use-
ful only as a sensitizing and analytical tool (Benda-Beckmann and Benda-
Beckmann 2002: 40; Macdonald 2013: 35; Tamanaha 2000). This perspective
propels the use of related concepts and associated theories, such as Moore’s
(1973) “semi-autonomous social field” and Santos’ (1987) “inter-legality”,
which many researchers have used as a framework for their studies.

In this chapter, I discuss each legal system as a tool for social engineering,
designed to achieve ideas of justice, rights, and process (Merry 2014, 120).
More specifically, I discuss the state law system as an institution of liberal
legalism and the adat law system as an institution of locality. This approach

1 Personal communication, July 2017.
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allows me to examine the tension between different ideas stemming within
and from these two institutions, and how these ideas interact and transform
in the application of both legal systems. I pay particular attention to judges,
as they are on the front line of the interaction and tension between liberal
legalism and locality.

Dossa (1999: 76, 79) describes liberal legalism as a “rational machine” under
the name of judicial formalism, recognizing only the individual interests
while scanting the ideals of communal harmony and collective good. Nader
(1991) suggests that the “harmony ideology”, the perception that harmo-
nious behaviour is more desirable than disputing behaviour, has roots in
colonialism. In Weber’s view, modern law was driven by logic and rational
calculation (Calavita 2010: 12). By contrast, customary law “is local knowl-
edge; local not just as to place, time, class, and variety of issue, but as to
accent-vernacular characterizations of what happens connected to vernacu-
lar imaginings of what can” (Geertz 1985: 215).

Engle (2016), who studied injury cases in Thailand, argues that state tort
law has liberal legalism at its core. Therefore, it is not compatible with how
a traditional Thai community works, which is based on the “relational self”,
shaped by belonging to traditional kin and community (Merry 2009: 404).
This conceptualization of the relational self explains why individualistic
views of rights and autonomy (rooted in the European tradition of liberal
legalism) often fail to explain the grounded research data from Southeast
Asian societies (Chua and Engel 2015: 213). These studies suggest a possible
blind spot in human rights mechanisms: The protection of individual rights
does not necessarily protect the rights of the relational self. These two kinds
of rights co-exist and occasionally conflict.

The tension between rights-based liberal legalism and community-based
customary law is illuminated by the debate over legal pluralism and human
rights. From one perspective, the existence of legal pluralism is in tension
with the universalism of human rights: a legally pluralistic society, contain-
ing a variety of fragmented sources of legal orders, may conflict with the
universal standards prescribed by human rights norms (Sheppard 2013:
142). International bodies acknowledge such challenges. The Committee on
the Elimination of Discrimination against Women (2004) stated that the co-
existence of legal orders, where customary and religious legal orders prevail
over the state legal order, remains a source of great concern for the defence
of women’s rights. Regarding child marriage, the report by international
human rights organization Equality Now (2014) sees child marriage tol-
erated by governments and permitted in law because they are defined as
cultural norms or traditions, or are viewed as religious practices (ibid: 15).
Therefore, “[s]tates must conduct a full review of customary and religious
laws and traditional practices and evaluate how these laws and practices
affect girls and women and perpetuate child marriage” (ibid: 16). However,
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some scholars argue that human rights standards may spread more effec-
tively and with greater legitimacy;, if they are adapted to local cultural
contexts and customary laws (Sheppard 2010; Abdullahi An-Na’im 1992;
Macdonald 2013; Merry 1997).

How should we address legal pluralism for the realization of human rights?
Unifying multiple legal orders by completely abolishing the informal justice
systems has proven unrealistic and perhaps undesirable: customary law, or
informal justice, is prevalent and resilient (see, e.g., Ubink 2011; Kerrigan et
al. 2012; Bruce et al. 1994). This chapter thus begins by exploring an alterna-
tive, examining what the existence of multiple legal orders means for realiz-
ing human rights. Is legal pluralism an obstacle to achieving this goal? The
analysis of legal cases regarding child marriage practices offers an excellent
opportunity to investigate how a pluralistic legal system affects the process
of human rights law implementation and enforcement.

413 Legal pluralism in Indonesia

An extensive volume of existing literature about the pluralistic nature of
the Indonesian legal system discusses the friction that liberal values cause
amidst other values. Lubis (1999: 171) explains that liberalism in the Indo-
nesian state law system (i.e., the rechtsstaat or the state based on law) is the
government officials” commitment (in principle) in modern Indonesia. The
rechtsstaat guarantees human rights protection, an independent and impar-
tial judiciary, and strict adherence to the principle of legality (Lubis 1999:
172). Fitzpatrick (2008: 502) explains Indonesian criminal law as a West-
ern-style law, which is centralized, inflexible, hierarchical, and of a secular
nature. The 1974 Marriage Law specifically commits to liberal values such
as establishing the legal equality of Indonesian women (Butt 2008: 282),
although these values have also been compromised (see Chapter 3). Lib-
eral ideals of reformasi have also influenced Islamic family law (Cammack,
Bedner, and Huis 2015). The Child Protection Law is a typical example of
aspired liberalism in the state law system, basing its principles of basic
rights on the 1945 Constitution and the Convention on the Rights of the
Child.2

Despite these liberal principles, and influential Islamic values in state law-
making (Grijns and Horii 2018), collectivism is also politically strong and
practically persistent in Indonesian ideology (Reeve 1987; Bourchier 2015).
Such collectivist ideology is often expressed as “harmony”. The importance
of the “spirit of harmony as a prevailing social value” (Lubis 1999: 179) or
the “cultural obsession for harmony” (Fitzpatrick 2008: 503) is at times in
tension with the principle of legality. Community interests outweigh those

2 Elucidation of Law No.23 of 2002 on Child Protection.
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of the individual (Hooker 1978: 55), and the application of the rechtsstaat
principle remains doubtful because of the prevailing notions of asas keke-
luargaan (communal principles) and harmony (Lubis 1999: 183-4). This
ideology is also reflected in Indonesian state law. The 1945 Constitution is
an example of the tension and compromise between different ideologies.
It commits to rechtsstaat principles while granting space for collective ide-
ologies in implementation, e.g., through the loose phrasing of the original
text (Bourchier 2008: 100). This somewhat forced integration of two ideolo-
gies explains Indonesian state law’s minor influence in practice, described
as “law without law” (Katz and Katz 1975) or as only having some norma-
tive influence as a principle (Fitzpatrick 2008: 512). The more recent con-
stitutional amendments from 1999-2002 reflect the transition of Indonesian
legal ideologies from integralism to liberalism, at least in principle (Bedner
2017).

Legal pluralism in Indonesian family law has been explored through vari-
ous issues: divorce (Van Huis 2015; O’Shaughnessy 2009), polygamy and
mixed marriage (Butt 2008), and inheritance (Von Benda-Beckmann 1984;
Bowen 2003). In comparison, child marriage in Indonesia remains an under-
explored area of study in relation to Indonesia’s pluralistic legal system.
While child marriage in Indonesia has attracted social and scholarly atten-
tion, including rich anthropological accounts, few reports mention studies
on marriage dispensations (Eddyono et al. 2016) and scholarly contributions
are still limited. Furthermore, studies have not yet connected sex crimes to
the study of child marriage, although both primarily result from adoles-
cents’ sexual relations outside of marriage. This chapter combines the analy-
sis of the two case types, namely marriage dispensation cases and sex crime
cases, to gain a nuanced and accurate understanding of the different legal
systems around the issue of child marriage and sexual morality.

414 Methodology

In this chapter, I focus on understanding how the state institutions and
authorities try to manage their rules and norms in practice when confronted
with premarital sexual intercourse and teenage pregnancy. While Bali is a
multicultural area with tourists and migrants, I mainly focus on the practice
of Balinese Hindus to identify the role of their adat law. I investigated the
cases and functions at Pengadilan Negeri (hereafter PN, civil court), which
adjudicates marriage-related legal issues among non-Muslims and criminal
cases for all citizens. I collected about 30 court decisions, issued between
2013 and 2016 from three different civil courts (PN Bangli, Semarapura,
and Denpasar). I analysed these court decisions in light of interviews I con-
ducted with judges and clerks who worked at these three courts (Appen-
dixes 2 and 3). Some were ethnic Balinese and others were non-Balinese.
The following sections clarify that the ethnicity of judges has influence on
their views and decision-making process.
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For this chapter’s analysis, I also use other interviews I conducted with var-
ious informants, including judges, Civil Marriage Registration Office (KCS)
marriage registrars, adat law scholars, and families involved in legal cases.
Family members included 1) a couple’s parents applying for marriage dis-
pensations, 2) a couple who had civil marriage registration by manipulating
their age, 3) a girl with an extra-marital pregnancy and her parents who
reported the case to the police as a sex crime. I also relied partly on obser-
vations and remarks at Focus Group Discussions with local activists and
Balinese adolescents.

Section 4.2 discusses the marriage law, including both the 1974 Marriage
Law and the Balinese adat law on marriage. An analysis of the civil marriage
registration practice and marriage dispensation cases demonstrates how
state law is used in court practices to accommodate the demands of adat
law. Section 4.3 investigates sex crime cases, which punish boys for extra-
marital sexual intercourse. These two sections provide an analysis of civil
and criminal cases, focusing on the use of the Child Protection Law, among
others, to examine the roles that state legal agents play in reacting to extra-
marital pregnancies. The conclusion returns to the question of what legal
pluralism means for the realization of human rights.

4.2 MARRIAGE LAWS: THE MINIMUM AGE FOR MARRIAGE, MARRIAGE
REGISTRATION, AND DISPENSATION

421 Social norms and adat law on marriage and pregnancy

In Bali, marrying young is generally not a preferred option. Today’s ideal
age for marriage for both men and women is in the early 20s. Most prefer to
at least finish high school (SMA, until the age of 18) and start working before
they marry. According to a paralegal I interviewed, people should ideally
finish university education before marrying, i.e., after they are 21. In a Focus
Group Discussion with adolescent girls in the Denpasar area, one of the par-
ticipants said, “I want to continue school, rather than to marry because nowadays
it is difficult to find a job. People who only have a bachelor’s degree find it difficult
to become employed” 3 The Niti Sastra text, a summary of ancient wisdom and
a standard of courtesy and good manners (Gonda 1976: 244), writes “semara
ruang puluhing yusa”, that the ideal age for falling in love is 20 years old.4

Concern for reproductive health is also a popular discourse in determining
the general ideal age for marriage. An official from BKKBN (Badan Kepen-
dudukan dan Keluarga Berencana Nasional), the national family planning insti-
tute, stated that the ideal age to marry is 23 for women and 25 for men,

3 FGD with adolescent girls in a banjar in Denpasar, 19th July 2017.
4 Interview with a professor of adat law in Bali, 25th May 2017, Denpasar.
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because “The mortality rate of teenage mothers and their babies is high”.5 In
an FDG with a group of adolescent girls in Denpasar, most girls expressed
that the ideal age for marriage is 25 for girls and 27 for boys. One of the par-
ticipants said that was because “Reproductive organs are not ready below
the age of 20.” These remarks indicate that marriage is closely linked with
pregnancy in Balinese society.

Despite the public perception that the ideal marital age is rising, people
also feel they have to marry before these ideal ages if they become preg-
nant. Girls who become pregnant as well as their boyfriends are expected to
marry. This expectation relates to the Balinese patrilineal kinship system. In
Bali, a marriage regulates the transfer of women from one lineage to another
(Jennaway 2002: 60) and babies ‘belong’ to the father’s lineage. So in extra-
marital pregnancies, marriage under the Balinese adat system is a practical
necessity to identify the father of the babies (Ibid: 69). A child is considered
to ‘belong’ (“darah kami”, our blood) to the family of his biological father,
so there is strong pressure on and motivation from the paternal family to
marry when a woman is pregnant of his child (Van Bemmelen 2015). All of
these lineages and marriages are organized around the Balinese adat com-
munity, i.e., banjar (commonly translated as ‘hamlet’). This organization is
present in both rural and urban parts of Bali. In cases of unwanted teenage
pregnancies, the teenagers’ parents and the local banjar decide on the mar-
riage. In one case, a marriage decision between a pregnant girl and her boy-
friend resulted from a mediation process with the banjar’s leader. Although
these youngsters did not want to marry, their parents and the head decided
otherwise.6

To deviate from adat rules is not easy. For instance, consider Article 80 of
Awig-awig banjar Pekandelan Klod, Lingkungan Pekandelan, Kelurahan Semara-
pura Klod, Kecamatan Klungkung, Kabupatan Klungkung”:

1. Village/Hamlet has an authority to impose sanctions upon residents who commit
wrongdoings

2. The imposition is carried out by the Adat Village Head or Chief of Hamlet according
to the procedures

3. The degree of sanctions is based on the degree of the wrongdoings by considering the
sense of humanity

4. The forms of sanctions are:
a. Fines (money or goods)
b. Asking for an apology
c. Panyangaskaran ceremony

5. The Village/Banjar owns fines or goods derived from sanctions

5 Interview with an officer at BKKBN, 15th June 2017, Denpasar.
6 Interview with the head of a local NGO, May 2019.
7 Translated from Balinese by a local research assistant.
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The family is expected to perform a ceremony in their banjar when a baby is
born outside of wedlock. This performance can combine different ceremo-
nies: mecaru or the simpler prascita (to purify the “polluted” (kotor, cuntake)
environment) and meperas (to adopt the baby born out of wedlock). These
ceremonies can be costly, and sometimes involve several people from the
community, so they function as both economic and social sanctions. The
price of mecaru in a village can be up to 13 million rupiah (€770), according
to an applicant for marriage dispensation I interviewed. He added: “for me
who works as a sculpture artisan, 13 million rupiah is a huge amount of money” .8

The ritual regarding pollution (cuntake) refers to the sense of communality
that is built on genealogy or ancestry. Warren (1993: 4) explains that adat law
in Bali involves tata krama (local practice), sima (rules and norms), and dresta
(adat/custom) as “a field of meanings covering ritual obligation, social insti-
tution, legal regulation and ancestral evocation”. Accordingly, adat law gov-
erns not only the bodily aspect of its adat members but also the territory’s
supernatural aspects. Adat law defines the boundary between the sacred
and the profane and maintains the positive spiritual influences within the
community so that members can live in harmony among each other and
with the environment. For example, when a murder occurs in an adat ter-
ritory, it implies that someone has died and the perpetrator shall be sanc-
tioned. It also has the spiritual implication that the killing has “polluted”
the village’s positive aura. This may bring a bad spirit to the territory and
may influence others to do bad things. Similarly, extra-marital births are
believed to bring negative spirituality to both the family and the commu-
nity as a whole. Present-day human beings are believed to be reincarnated
ancestors in their patrilineal family, so the question of fatherhood is social,
cosmological, and existential.

Heavy sanctions are imposed on families who fail to perform mecaru.
The whole family is denied access to the local cemetery and temples, or is
ostracized by the entire village community (Ramstedt 2013: 121). A lawyer
at KPPAD (Komisi Pemberdayaan Perempuan dan Anak Daerah, Regional Com-
mission for Development of Women and Children) explained that for the
Balinese, adat law is of a greater significance than state law. This is because
adat is part of Balinese life through the banjar (customary hamlet) and
desa adat (customary village), so its sanctions are imposed collectively on
members through sangkepan or paruman (customary assembly of the banjar
members).? In Bali, adat law at the banjar level is also codified as awig-awig,
which includes provisions about adat marriage. For instance, Article 63 of
Awig-awig banjar Pekandelan Klod, Lingkungan Pekandelan, Kelurahan Semara-
pura Klod, Kecamatan Klungkung, Kabupatan Klungkung regulates adat mar-
riage as follows:

8 Interview with parents of children intending to marry in a marriage dispensation case in
a district court, June 2017.
9 Interview with a lawyer at KPPAD, 10th April 2017, Denpasar.
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(1) Marriage is an engagement between a male (purusa) and a female (pradana) based on
an agreement to live together through love to pursue happiness sekala niskala (mate-
rially and spiritually) through a sekala (physical) and niskala (spiritual) witnessing
ceremony.

(2) The two types of marriage ceremony are:

a. Pepadikan: A marriage that begins when the man and woman’s families meet and
consent to the marriage

b. Ngerorod: A marriage without parental consent, for those who already love each
other but for some reasons their families disagree about them getting married

(3) The conditions to get married are:

a. The parties are adults

b. It should be based on love

c. It is conducted based on religious rules

d. In the case of inter-religious marriage, there should be a letter from the non-Hindu
party mentioning that he/she converts to Hinduism and has conducted sudi widani
(a religious conversion ritual)

(4) Marriage should also be conducted following the existing [state] laws and regula-
tions

The case study of Evi demonstrates the difficulties in not adhering to the
adat rules on marriage. In her case, she gave birth outside of wedlock, but
she could obtain an akta tunggal, a state certificate of birth without the
father’s name (see Chapter 3). With it, her child will be able to go to school,
although they may experience certain stigmas. However, her situation was
problematic for her and her family primarily because of the adat system.
Her baby boy could not belong to any family temple, so there was no place
to pray or perform any adat ceremonies for him. In Ratna’s case, these adat
hurdles were also the main motivation for accepting the apology and mar-
riage proposal from Pranata’s family.

Previous research on Bali has recorded diverse adat marriage practices and
rules. Korn (1932, 469-516) documented several types of adat marriage in
Bali, including ontmoetingshuwelijk (an arranged marriage), schenkhuwelijk
(donation marriagel?), vluchthuwelijk (elopement), schaakhuwelijk (marriage
by kidnap), and dienhuwelijk (serving marriagell). Boon (1977) has catego-
rized Balinese adat marriage into three types: marriage by (mock) capture,
arranged marriage for an alliance, and endogamy. Adat law is still diverse
and differs from one customary village to another. Disputes within the adat
domain are resolved through an assembly at the banjar level.12

The philosophy at the foundation of these adat rules, sanctions, and systems
is that every family in a village will need other families in the community, so

10 A marriage where wealthy people let their servants marry their daughters to show appre-
ciation for their work and loyalty (Korn 1932, 476).

11 A marriage where the husband agrees to work for his wife’s father instead of paying the
bride price (Korn 1932, 491).

12 Interview with a lawyer at KPPAD, 10th April 2017, Denpasar.
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they should maintain a good relationship with each other. Adat in Bali has
“always been embodied in what is essentially community praxis” (Warren
1993: 296). Therefore, rituals are conducted to guarantee the continuation of
social order. The infringement of any adat rules is believed to endanger the
well-being of the collective rather than the individual (Ramstedt 2014a: 62).
Furthermore, according to Ramstedt, the Balinese adat law constitutes “feel-
ing rules” that require cognitive bodily emotion work to release what the
social environment deems inappropriate feelings (Ramstedt 2014b). More
specifically, a “calm” feeling in oneself indicates one’s world is in balance
(Wikan 1990: 272).

422 Relationship between adat and state law

Although adat law is central to people’s lives in Bali, it does not exist in
a vacuum, but is closely interwoven with state law. For instance, as part
of a recent decentralizing process, the Indonesian government has enacted
a series of laws on provincial governance, which provided the Balinese
provincial parliament with new legislative autonomy. The provincial par-
liament accordingly codified Balinese adat law, so that it is now the major
source of law at the village level (Ramstedt 2014a: 61). These changes also
indicate an increased tension between state and adat law, since lower-level
legislation challenges state law norms (Ramstedt 2014a: 61).

Today’s civil administration in Bali has two parallel systems. Desa adat deals
with cultural, social, and spiritual affairs. Desa dinas deals with civil reg-
istration, such as issuing identity cards and certificates (Putra and Creese
2016: 106-7). Accordingly, adat and civil marriage registrations have differ-
ent procedures, consequences, motivations, and meanings. While adat mar-
riage is to be accepted by the community,!3 people engage in civil marriage
registrations to have official documentation, mainly marriage and birth cer-
tificates. While adat marriage is a prerequisite to civil marriage registration,
civil marriage registration is a separate step to be completed after adat mar-
riage. In this sense, they are two different systems. The civil marriage regis-
trars emphasize that they do not interfere with the adat marriage rules and
focus on executing state regulation. One civil registrar explained:

Marriage based on religious ceremony alone is not enough and we regard this as not yet
being married in our database. If you want to have religious marriage, well, please go
ahead, but these marriages will be blocked (will not be valid) at the Civil Registration
Office. (Silahkan menikah agama, tapi tutup di KCS).14

13 To be legitimate under adat law, the Balinese marriage requires three witnesses (Tri Upa-
saksi), namely (1) Dewa Saksi, God’s witness through a religious ritual, (2) Manusa Saksi,
the people’s witness by Bendesa or Kelian Adat or other adat officials and families of both
parties, and (3) Bhuta Saksi, the holy spirit’s witness through a religious ritual.

14  Interview with a marriage registrar at the Civil Marriage Registration Office, 34 July
2017, Denpasar.
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Judges also seem to emphasize this clear functional division between the
adat and state law system. One judge explained that he does not use adat
law in court decisions. He only uses adat law to reduce the penalty, using
it for “balancing” (mempertimbangkan). By using adat law, he does not mean
citing written adat law such as awig-awig, which are different in each area,
so are difficult to apply in courts. Instead, he means considering “adat law
process”, i.e., reconciliation or a negotiation process between families, some-
times also with kelian adat (a local leader).15

One judge I interviewed said that in principle, in criminal cases, state law
is above adat law. Still, adat law is important for balancing. In reality, state
law is the solution if adat law cannot solve the dispute among people.16 In
civil cases, judges claim that adat law is as valid as state law, and they “mix
(campur)” the use of these two laws depending on cases.!”

Judges, marriage registrars, and adat law professors all accept adat marriage
as “sah” (valid) in Balinese society. Judges are authorized to use adat law,!8
although not all judges use it.1° A judge who is originally from the other
province told me that when she needs to apply adat law in her judgement,
she asks her Balinese colleagues for advice.20 A good judgement, according
to judges, is one that does not neglect social aspects and adat law while com-
plying with state law and due process.2!

In an interview, an adat law professor in Bali referred to Article 1 (2) of the
Marriage Law that stipulates the validity of a marriage when it is conducted
based on the couple’s religious law and faith. They explained that in Bali,
such religious law is found in adat law that derives its rules and principles
from the hukum asli (living law) and Hindu law. There is no difference
between adat and religious law in Bali: They are deeply intertwined and
indistinguishable. He says that due to marriage’s inherently private nature,
it is difficult for the state to control it in practice, even when state law regu-
lates it. “State law cannot intervene in culture or adat. Laws need to be in harmony
with culture, and social norms and they come from society” 22

15  Interview with a judge (A) at the Denpasar District Court, 16th June 2017.

16  Interview with ajudge (A) at the Denpasar District Court, 16th June 2017.

17 Interview with ajudge at the Semarapura District Court, 13th July 2017.

18  The Second Amendment to the 1945 Constitution is seen to have acknowledged adat law
as a legal source (Priambodo 2018), and Article 27 of Law No.15 of 1970 on the Basic
Principles of Judicial Powers states that a judge must identify, follow, and understand the
values of the living law of the community.

19  Interview with a judge at Bangli District Court, 315t May 2017.

20  Interview with ajudge at Semarapura District Court, 13th July 2017.

21  Interview with ajudge at Semarapura District Court, 13th July 2017.

22 Interview with a professor of adat law in Bali, 25th May 2017, Denpasar.
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423 Civil marriage registration

Interaction between adat law and state law is observed in civil marriage
registration practices. Civil marriage registration is becoming increasingly
important for people’s lives due to increased educational opportunities
because it is required for obtaining a birth certificate, which is needed for
school attendance. There are two types of birth certificates in the Indone-
sian civil system: a ‘normal’ birth certificate (akta kelahiran) with the name of
two parents, and ‘deviant’ single birth certificate (akta tunggal) with only the
mother’s name.?3 What enables a child to obtain the normal birth certificate
is his or her parents’ civil marriage registration before birth.

To obtain the ‘normal’ birth certificate, what matters is the date of the adat
marriage ceremony, as the civil marriage at KCS is registered retrospectively
at the date of the adat marriage ceremony. A civil marriage registrar explains:

To have the father’s name on a birth certificate, a child needs to be born after the adat mar-
riage ceremony. Otherwise, the father can be anybody and we can’t know. Even if the
baby is born only one day before the adat marriage date, the birth certificate cannot be
issued, but only the akta tunggal 24

A child with akta tunggal is considered an ‘illegitimate child’ (anak luar
kawin). One of the difficulties for children with akta tunggal is the absence of
inheritance rights. As Bali is a patrilineal society, those who do not have a
father’s name on their birth certificate have no inheritance rights. Another
difficulty is the social stigma attached to unmarried mothers and akta tung-
gal. Ajudge explained the consequences of having akta tunggal in one of the
hearings:

If the marriage is not recorded in KCS, the baby cannot have a status as an “anak bapak”
(father’s child), he/she will still be an “anak ibu” (single mother’s child). Please do not
give another burden to the baby just because his parents were being irresponsible. This
baby must have a birth certificate with both names of his parents so that in the future he
can o to school without problem or minimize the possibility to be bullied. 25

The mother’s birth certificate and her ID card (KTP) or family card (kartu
keluarga, a document that contains information such as residency and family
members) are required for an akta tunggal. As the KTP is available only for
those who are above 17 years old, if the mother is under 17 years old, she
has to wait until she reaches that age.26

23 UU No.24 2013 tentang Adminitrasi Kependudukan.

24  Interview with a marriage registrar at the Denpasar Civil Marriage Registration Office,
3rd July 2017.

25  Court hearing, July 2017.

26 Interview with a marriage registrar at the Denpasar Civil Marriage Registration Office
Denpasar, 3 July 2017.
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These certificates’ functions and roles explain why people try to obtain civil
marriage registrations even though an adat marriage is sufficient to avoid
sanctions against extra-marital pregnancies. Chapter 3 explained the legal
and illegal methods for registering marriages below the legal marriageable
age. One of my case studies involves age manipulation, which is illegal,
called katrol usia. When Novi and Angga married according to adat, Novi (a
girl) was 17 years old, and Angga (a boy) was 15. A few months after their
adat marriage ceremony, Angga’s father asked the head of his community to
issue Angga’s KTP, listing his age as 19 (4 years older than his actual age).
“If I am not mistaken, we paid 300,000 Rp (€18) to issue the marriage certificate”,
said Novi, but it seemed that this was all arranged by Angga’s father.2”

In their case, they married because Novi’s family from North Bali pressured
them when the family found out that they were living together in Denpasar.
“My family wanted me to get married because their friends and families knew about
our relationship. This was to avoid embarrassment (malu) in the village”, said
Novi. To avoid the feeling of malu, it is enough to marry according to adat.
The young bride and groom did not even know the minimum age for mar-
riage under state law until Angga’s father told them. However, the mar-
riage registration was important to Angga’s father because it allowed them
to obtain a birth certificate, which will allow their children to go to school.
In another case of extra-marital pregnancy and underage marriage in Bangli
(a regency in the east part of Bali), the girl’s family wanted to ensure the
birth certificate was available for the baby. The girl’s uncle, who worked at
the KCS in Bangli, arranged a KCS marriage registration by changing the
boy’s age from 18 to 19.

While such age manipulation operates outside of the state legal system,
marriage dispensation is the only legal way to obtain civil marriage regis-
tration in the case of underage marriages. Although the 1974 Marriage Law
does not specify when judges should grant dispensations, judges do usually
grant them, understanding the importance of the certificates. One of the
judges added:

It is also because people are not comfortable and afraid of the stigma attached to preg-
nancy outside of marriage. There is this idea that if a couple already lives together with-
out being married, the area becomes dirty (cuntake). So as a judge, I consider and balance
all the factors (mempertimbankan)” 28

Another judge explained that people mostly apply for marriage dispensa-
tions because of extra-marital pregnancies and mutual love relationships

27 Interview with a couple that had a civil marriage registration by manipulating their age,
May 2017.
28 Interview with a judge at Bangli District Court, 315t May 2017.
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(suka sama suka). She granted a dispensation to conform to social norms
(norma sosial) and the community’s law (hukum dari masyarakat). She said:

I have to think about the effect on and pressure from society — they will keep thinking,
“who is the husband, who is the father?”, unless the pregnant girl gets married. So, there
is the need to clarify the status. If the father’s status is not clear, it is painful (sakit) for
the baby when he/she grows up. So I feel pity (kasihan) for such situations.2?

424 Marriage Dispensation Cases

To investigate the reasons and justifications for marriage dispensation, I ana-
lysed eight cases of marriage dispensation from two District Courts (PN Ban-
gli and PN Semarapura), judged between 2016 and 2017 (see Appendix 2). The
applicants were all parent(s) of either the candidate wife or husband, some-
times of both of them. The couples were all young adolescents (14-20 years
old). Perhaps surprisingly, in 75% of the cases, the underage party was a boy
(i.e., a husband candidate). In the other two cases, the underage parties were
girls as young as 14 years old. In three out of eight cases (Cases A, B, and
C), the girl was pregnant at the time of the hearing. In the other five cases
(Cases D, E, F, G, and H), the couple already had a child who was born after
their adat marriage, conducted two to five years before the hearings. In these
five cases, the couple conducted the adat marriage following the pregnancy.

In principle, a couple must obtain a marriage dispensation before an adat
wedding,30 but all of the cases were heard after such a wedding. One appli-
cant I interviewed, the father of the wife candidate in a dispensation case,
explained the urgency for an adat wedding: “We needed to hurry because there
are not many ‘good days’ (hari baik) — and we were afraid that the baby would be
born before the adat marriage” 31 In Bali, an adat marriage is to be planned on
auspicious days called ‘hari baik’, which can make the planning of such a
wedding complicated and pressing.

According to a civil marriage registrar, marriage dispensation has been
increasingly difficult to obtain, as judges and courts do not want to be
seen as legalizing underage marriages.3? Indeed, some judges sympathize
with the liberal values and clarify their point that underage marriages are
“strongly discouraged”, as “they risk reproductive health of women who
are unprepared and still psychologically unstable”. They emphasize that “it
should not be too easy to grant dispensations to underage marriages if there
are no logical reasons for the children’s interest” (Cases D, F, and G).

29  Interview with a judge at Semarapura District Court, 13th July 2017.

30  Interview with ajudge at Semarapura District Court, 13th July 2017.

31  Interview with an applicant for marriage dispensation in a district court (parents of the
children who were to marry), June 2017.

32  Interview with a marriage registrar at the Denpasar Civil Marriage Registration Office,
3rd July 2017.
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The court decisions also explicitly denounce certain young sexual relation-
ships. The court decisions often use phrases such as “the relationship over
the limit (hubungan tersebut melewati batas)” (Case C), “such a free relation-
ship (pergaulannya yang begitu bebas)” (Cases D, F, and G), “a relationship
as if between husband and wife (hubungan layaknya suami istri)” (Case E),
to describe the relationship between the couples. They claim such a sexual
relationship is caused by “their social freedom and lack of supervision from
parents” (Cases D, F, and G).

In spite of such moral condemnation of adolescent relationships and liberal
ideals to prevent child marriages, judges granted dispensations in all eight
cases. The judges justify their decisions in several ways. First, they rely on
the Child Protection Law:

Their marriage (pregnancy) was caused by their social freedom and lack of supervision
from parents, so the future of the newborn baby requires a complete family consisting of
father and mother to provide care and devoted love for the baby’s growth. Child protection
aims to guarantee the fulfilment of children’s rights in order to live, grow, develop and
participate optimally in accordance with human dignity and values, and to be protected
from violence and discrimination (Article 3 of the Child Protection Law) (Case D, E, G).

A second justification notes the negative consequences of not granting a
dispensation. “If the marriage dispensation is not granted, there will be an
unfavourable negative impact for both parties, so the judge believes that
the best legal solution is to provide marriage dispensation” (Case B). This
vague use of ‘negative impact’ resonates with the use of the Islamic concept
‘kemaslahatan’ (common good) in the marriage dispensation cases in West
Java (Horii 2015; see also Chapter 3). This comparison also illuminates that
judges in West Java and Bali use different means (religious law, customary
law, and state law) to arrive at the same conclusion (to grant the dispensa-
tion). While Bali judges did use the Child Protection Law, the outcome did
not differ from the West Java court decisions, where judges relied instead on
Islamic and state laws.

Judges also strengthen their reasoning by proving that their decisions do
not conflict with state law. Case B writes: “Granting marriage dispensa-
tion has been reasoned and is not against state law”. Case A emphasizes
that the decision does not contradict with Article 7(1) of the Marriage Law,
as “the minimum age limit in the provision means that married persons
are expected to have maturity, mental maturity, and adequate physical
strength”. Another judge uses Article 2(1) of the Marriage Law, which rec-
ognizes the validity of a marriage that took place in accordance with the
religious laws of the parties. That judge stated: “Their marriage was a law-
ful marriage carried out by a Hindu religion, so it has fulfilled the provi-
sion” (Cases D, F, and G).
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While the judges use various arguments to discourage and justify underage
marriage simultaneously, other judges grant dispensations more straight-
forwardly. For instance, Case E reads, without elaborating: “They were mar-
ried in October 2014, when they were both 17 years old. As they obtained
their parents’ permission for the marriage, and as their marriage was based
on mutual love and no-coercion, the marriage was lawful”. This contrast
shows the difference in judges’ attitudes and opinions towards underage
‘child” marriage.

Three out of eight cases mention adat/religious law. Some cases discuss
the concept of cuntake/leteh: “As the girl is pregnant, if she is not immedi-
ately married, there will be a cuntake/leteh situation according to adat and
religion” (Cases A and B). They also stated that adat law does not prohibit
underage marriage: “Adat law does not set a certain age limitation on per-
forming marriage” (Case A), “The decision also does not conflict with the
rules and legislation in force and adat law in the applicants’ residence”
(Case A), and “There was no barrier to conducting the marriage either in
terms of kinship and adat relationships, no prohibition to conduct marriage
according to Balinese Adat Law and Hinduism” (Case B). Case H lists the
elements that validate a Hindu marriage33 to demonstrate that the underage
marriage was religiously valid.

Judges emphasize the relational aspect of marriage in association with adat
law, to justify the marriage of a child. Case A reads:

Adat law allows the marriage of children to be executed. This is because in adat law, mar-
riage is not merely the union of both individuals, but also the union of two relatives (kel-
uarge kerabat). An underage marriages or a marriage of children is not a problem in adat
law because the wife and husband will be guided by their family, so adat law does not
prohibit a marriage of children.

This communal nature of adat marriage was also explained by an adat law
professor in Bali:

The structure of adat law starts from the family and goes up to the banjar (hamlet) and
the desa (village) levels. Each part of this structure has an equal position. (...) This is
why in Bali, marriage is not only marriage among the couple, but also among their
extended family, banjar and village, as a marriage involves a number of parties represent-
ing these structures and the witnesses at the wedding ceremony.34

33  “Their marriage was conducted according to Hinduism and adat so it is legal (sah).
According to the Decisions (Keputusan-keputusan dan Ketetapan-ketetapan) of the Parisada
Hindu Dharma (PHDi Kabupaten Badung, 1986): the validity of a Hindu marriage is
determined by the presence of panyangaskara with bhuta witnesses and witnesses as well
as penyaksi (witness) from prajuru adat (adat leader) as elements from manusa saksi. This is
what is often referred to as tri upasaksi in a marriage ceremony (samskara wiwaha)”(Case H).

34 Interview with a professor of adat law in Bali, 25th May 2017, Denpasar.
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The analysis of dispensation cases demonstrates that judges use both state
and adat law to justify and strengthen the legal grounds for their decisions
to grant marriage dispensation to underage couples. They emphasize the
importance of marriage in reaction to extra-marital pregnancies. Marriage
practically facilitates participation in the welfare state and education system
through civil marriage registration. Meanwhile, it is also of moral impor-
tance because it preserves the moral equilibrium of the community.

The Child Protection Law is used in a counter-intuitive way to serve both
moral and practical goals. On the one hand, the law is inspired by modern
values and liberal principles, inspired by the UN Convention on the Rights
of the Child. Article 26(1) stipulates the parental obligation to prevent child
marriages. On the other hand, it is used in practice to legalize underage
marriages and thus, to protect babies from societal harm. This reasoning
highlights that babies are also children, so ‘child brides” are not the only
‘children” on which international advocacy should focus.

4.3 CRIMINAL LAW: SEX CRIMES

Another way to understand how judges (as state representatives) deal with
young people’s extra-marital pregnancies is cases of ‘sex crimes’ involving
minors. As discussed, extra-marital pregnancies are the main motivation for
marriage dispensations. This section will demonstrate that sex crimes are
sometimes used in cases where marriage dispensation fails as a solution to
such pregnancies. Therefore, these two types of cases are closely interlinked.
Under the current Indonesian Penal Code and the Child Protection Law, it is
a criminal offence to “play tricks, tell a series of lies, or persuade” children
under age 18 to have sexual intercourse.3> Pompe’s (1994) study on criminal
cases of extra-marital sex in Indonesia is illuminating. He observed that in
the 1990s, “the judiciary was drawing adat more and more into the sphere
of state criminal law” (Ibid: 112). For instance, the Supreme Court based its
judgements in several Balinese cases on an old Balinese code of law, which
specifies that if a man induces a woman to have sexual intercourse with him
by making false promises of marriage, he is liable to punishment (Ibid: 116).
He concluded that “adat is the instrument, the legitimation, and the pretext
in the effectuation” of a kind of moral reform by the judiciary “to fight the
social reality of extra-marital sexual relations, and, more in particular, the
practice of men inducing women by means of a false promise of marriage to
have sexual intercourse with them” (Ibid: 118).

35  Currently, there is a debate about reforming the Penal Code so that extra- and pre-marital
sexual intercourse becomes illegal regardless of age.
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Today, the media report sex crime cases sensationally, and people in Bali are
well aware that premarital sexual intercourse by minors can be a criminal
offence. The fear of prosecution and imprisonment has become an incentive
for the boy and his family to agree on marrying the girl. The girls’” families
also use the state legal system to take revenge, to disagree with their daugh-
ters’ relationship, or to negotiate with the boy’s family.

In Ratna’s case, her family reported the case to the police when her ex-boy-
friend and his family were not willing to marry her. This reporting was her
family’s way of negotiating. In other cases, however, girls’ families report
the case even when the boy is willing to marry. A judge explained:

It is always parents of the girl who bring such cases to the police. Parents who do not
agree to marry their daughters. Even though the boy’s (defendant’s) family often offer to
marry the girl. But the girls’ family members are angry at the situation of their daugh-
ter’s pregnancy, and refuse the offer, as they want their daughters to continue school and
start working (instead of marrying).36

I documented seven cases of sex crimes regarding sexual intercourse
between a boy (16-18 years old) and a girl (13-18 years old), decided between
2013 and 2016 in the District Court Denpasar (see Appendix 3). In six out
of seven cases, the boy (defendant) and the girl (victim) were in a romantic
relationship (pacaran).

The primary source of state law used in these cases is the Child Protection
Law, sometimes accompanied by some provisions from the Penal Code
(KUHP). Article 82 of the Child Protection Law states:

(1) Everyone who deliberately commits violence or threats of violence, forcing a child to
commit sexual intercourse with him or with others, is subject to a maximum penalty of
15 (fifteen) years of imprisonment and 3 (three) years and a fine of Rp. 300,000,000
(three hundred million) at most and Rp. 60,000,000 (sixty million) at least.

(2) The provision of crimes as meant in verse (1) also apply to every man who deliberately
plays tricks, tells a series of lies, or persuades a child to commit sexual intercourse with
him or others.

The law does not specify the gender of the defendants (“Everyone who
deliberately commits ... “). Still, the analysed cases always involved male
defendants, including when the girl was older than the boy, such as in Ratna
and Pranata’s case. A judge explained in an interview:

It is because girls are often younger and manipulated. For instance, they are in pacaran,
but the boy promises the girl that he will marry. This is an act of lying, and this can be the
ground of the charge. [...] Because there is a feeling. At the beginning, they are both

36 Interview with a judge (B) at Denpasar District Court, 16th June 2017.
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happy, but later it is the girl who gets hurt. Girls often say, “I was forced”, or “he said he
would marry me”. This is considered as seduction (bujuk rayu). [...] If the boy reported
to the police for being cheated, the police would ask: what did he lose from the sexual
intercourse? Male virginity (keperjakaan)?37

The first observation is that, as Pompe (1994) also noted, the boys” prom-
ises to marry weigh heavily. Making these promises is considered “play-
ing tricks, telling a series of lies, or persuading a child to commit sexual
intercourse” (Child Protection Law, Article 82(2)). Case D’s court decision
emphasized that when the victim was hesitant to begin sexual intercourse,
the defendant convinced her by promising to ‘take responsibility” (i.e.,
to marry her) and by saying that he wants to have sex as a proof of her
love towards him. In Case G, the court decision wrote: “[W]hen the victim
refused to have sex because of the fear of pregnancy, the defendant insisted
and promised her to take responsibility and marry her if she would become
pregnant”.

Notably, this promise itself falls under ‘tricks, lies, or persuasion’, and the
intention and the outcome did not matter. For instance, in Case A, the defen-
dant was sentenced for imprisonment, although he clearly was willing to
marry the victim after she became pregnant. The court decision notes what
the defendant said: “I came inside. I will marry you.” “If you fail to have
[a] miscarriage3®, we will just marry. I have a house in Buleleng, we [will]
just live there.” In the end, the victim did not want to marry the defendant.
She already had another boyfriend, whom she married by the time of the
hearing.

So why did the judge find him guilty? The judgment writes, “Because of the
pregnancy, the girl had to marry and become a housewife, ... [so] she cannot
enjoy the childhood period with her peers.” This “damage to the future of
the victim” is an important factor in other cases as well. Cases A, D, E, C, F
and G mention this as an aggravating factor.

It should be noted that this ‘damage to the future’ is caused not necessarily
by a pregnancy, but merely by the act of sexual intercourse. Judges place
weight on the ‘tainted’ reputation of the girl and her family. The court deci-
sions emphasize the shame of losing one’s virginity, which causes long-term
damage to the girl’s future. These factors are mentioned in the indictments’
reasons, especially in cases of mutual love (suka-sama-suka), such as Case
E. In these cases, judges justify their decisions with societal factors. Case E
reads:

37  Interview with ajudge (B) at Denpasar District Court, 16th June 2017.
38  Asabortion is illegal in Indonesia, people often use ‘miscarriage” in place of “abortion’
(see also Section 5.3.3).
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Even though intercourse was based on mutual willingness, and there was no compul-
sion, the defendant’s action negatively impacted the victim amid her community. The
victim’s reputation got tainted. The surrounding community scorns her if she is not a
virgin, resulting in prolonged shame for both the victim and her extended family. The
defendant’s act is not a good example for other children. His act has caused the victim
trauma and shame among her community and her school. His act damaged the victim’s
future. His act disturbed society (masyarakat).

In addition to basing the indictment on state laws, in Cases A, B, and E,
judges also relied on the society’s moral code. The court decisions write:
“the religious norm that is not to have sexual intercourse outside of hus-
band/wife relationship is violated”; “according to ‘religious norms” and
‘norms in community’, the act is only for legally (sah) married adults”; and
“sexual intercourse without adat marriage is against ‘norms of decency’ and
‘legal norms’ that damage the reputation of the girl even if it was a case of
mutual love”.

The moral codes are also emphasized in hearings. Judges ask questions
about the nature of the relationship between the girl as a victim and the boy
as a defendant. For example, they ask about the length of their relationship,
and how often and where they had sexual intercourse. When the girl would
answer, the judge would clearly condemn their actions. “So you were already
in a relationship when you were in SMP? What kind of decision is that?” “7 times
(you had sexual intercourse)? What did you say to your parents? [...] You told
your parents you were ‘going out” but in reality you were ‘going in’!”39

The judge also preached adat /religious norms to the youngsters:

How did you score on the religious subject? I learnt this subject when I was in elementa-
ry school, and I still remember it today. It is called “Brahmacari”, meaning the phase to
study for your future when you are entering the next level, “Grehasta” (marriage life).
[...] Have you heard the Balinese word “Luh Luih (perempuan baik-baik, i.e., a good
girl)”? But if you can’t protect yourself, you just become a “Luh Luhu” (Luhu means
rubbish. So Luh Luhu means naughty girl or bitch).40

Such moral and societal elements are fundamental factors for the judges.
According to a judge, “It is a matter for the two families. If there is no conflict,
there is no problem” 4! I asked him why such defendants could be exempted
from the indictment through a settlement since it is technically a fixed
criminal charge once reported. Police also turn a blind eye if no one reports
the case. He explained the answer was “restorative justice”. He said, “That
is because it’s about two families, and about community. If they get married, the
problem is already over. This is because society thinks it’s acceptable. It’s about

39  Court hearing, July 2017.
40  Court hearing, July 2017.
41  Interview with a judge (A) at Denpasar District Court, 16th June 2017.
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the environment and the societal connection (lingkungan), and the community
(masyarakat)” 42 In Ratna and Pranata’s case, after they agreed to marry,
while they could no longer withdraw the case, the judge eventually decided
not to indict Pranata. The judicial outcome would have been different, how-
ever, if they had continued to be hostile to each other without the marriage
plan that reconciled them.

Mediation (diversi) plays an important role in this regard. Judges explained:
“If the boy and the girl are still in love, they can try mediation. She would decide
that the boy does not need to go to jail, and only needs probation (hukuman
percobaan)” 43 “If the boy’s family offers to marry the girl and if the girl’s family
also accepts it at mediation, the boy will not be charged” 44

Judges consider a good judgment to note the environment’s spiritual bal-
ance:

We have to look at children and their environment. [...] Balancing the feelings of both
families is also important. Feelings of justice (rasa keadilaan) for the community should
also be considered, as a judgment needs to set a good example for the society.>

The analysis of the court decisions and interviews indicates that those
judgements aim to calm down familial and communal unrest, rather than
technical judicial decisions. Such decisions, according to judges, are to
“restore harmony and peace in the community”. In this sense, my findings
indicate a slightly different perspective than Pompe’s (1994) account on
how judges handle sex crime cases. While he suggests that judges take a
moral approach in using adat law to condemn extra-marital sexual relations,
my cases show that it is also a pragmatic approach to restoring harmony,
choosing solutions that maximize benefits for all parties.

However, imprisoning boys as a solution for ‘harmony’ can unfairly dam-
age their future, a sacrifice for the community’s moral equilibrium. It is an
undesirable outcome of over-criminalization (Hermawan 2018) that dispro-
portionally affects boys. In both sex crime and dispensation cases, courts
use state laws somewhat differently than how they were designed to be
used. The Child Protection Law is meant to protect children regardless of
gender, and the specific clause about criminalization of sexual intercourse
with a minor is made to protect children from sexual violence (particularly
paedophilia). However, in practice, it specifically penalizes boys who had
sexual relations with their girlfriends.

42  Interview with ajudge (A) at Denpasar District Court, 16th June 2017.
43 Interview with a judge (B) at Denpasar District Court, 16th June 2017.
44  Interview with ajudge (A) at Denpasar District Court, 16th June 2017.
45  Interview with a judge (B) at Denpasar District Court, 16th June 2017.
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4.4 CoNcLUSION

In this chapter, I presented two types of legal cases: marriage dispensations
and sex crimes. These cases illuminated how state agents in Bali navigate
state law through local concerns and adat law when dealing with extra-mar-
ital teenage pregnancies. When the community’s morality is at stake in such
‘emergencies’, families, adat authorities, and state agents collaborate to find
a way to solve the situation through a locally accepted normative system.

Marriage dispensation, as part of the state law system, is a solution facili-
tated by judges, reconciling the state system with local solutions according
to adat. Judges emphasize both the moral and practical importance of grant-
ing dispensations. To be able to grant them, the Child Protection Law is
used in a counter-intuitive way. The law is inspired by modern values and
is liberal in principle. However, when applied with adat law in local courts,
it serves communitarian values, mainly maintaining social equilibrium by
legalizing underage marriages. When marriage does not work as a solu-
tion to the ‘emergency’, parties sometimes begin a sex crime prosecution,
to quell the familial and communal unrest. The possibility of prosecution
is occasionally used to pressure boys to marry. The two types of legal cases
illuminate that state laws, designed to achieve the goals of liberal legalism,
are in practice used by judges to serve the goals of collectivism, to maintain
the community’s harmony and morality.

What does the existence of multiple legal orders mean for the realization of
human rights? In most of the examined cases, judges allowed the legaliza-
tion of child marriages by navigating different kinds of legal systems. Thus,
it might seem that legal pluralism hinders the realization of human rights. In
other words, it did not contribute to the substantive goals of eliminating child
marriage, towards which human rights institutions aspire. However, judges’
decisions to maintain or restore harmony also seem to help children (at least
girls and babies), their families, and their community by saving them from
‘emergency’. If Indonesia indeed shares the “harmony ideology” then “a
bad compromise is better than a good fight” (Nader 1991: 1), whereas we
should also acknowledge that harmony occasionally comes at a cost to indi-
viduals (Ibid: 309). Communitarianism is not inconsistent with the idea of
human rights unless the community begins to “impinge unduly” on the
individual (Henkin 1989: 16).

Even if the compromise for the sake of harmony means hindering the real-
ization of human rights, it seems wrong to blame legal pluralism, since
judges used both adat /religious law and state law to maintain the harmony.
When comparing the marriage dispensation cases in West Java and Bali, it
also becomes apparent that even if means are different (e.g., the types of
laws the judgements are based on), the outcome is the same (i.e., granting
the dispensation). That means allowing the legalization of child marriages
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did not stem from legal pluralism. Could it then be that legal pluralism leads
to the realization of human rights? That depends on how one defines the
nature of human rights.

In light of liberal values, the protection of autonomy and individual rights
is well embedded in principle but is out of reach in practice. This may be
irrelevant. As the analysis has shown, laws in practice in Bali (i.e., judicial
decisions) are in favour of social equilibrium and the protection of rights of
the ‘relational self’. The difficulties Ratna’s family faced with Ratna remain-
ing an unmarried mother indicate that compliance with adat law is essential
to protect relational self rights, both for Ratna and for her baby. This weight
on relational rights also has to do with the communal nature of Indonesian
marriage (see, e.g., Platt 2017). For those convinced that child marriage is
intrinsically harmful, it might be hard to conceive of the practice as serving
a protective function. However, there are clearly local logics of child protec-
tion, focusing on consolidating family interests and securing the social place
(Boyden, Pankhurst, and Tafere 2012).

Considering people’s needs for marriage arise from both adat and state
laws, it is understandable that marriage is the best possible solution to teen-
age pregnancies. This is the conclusion that all local activists agreed on dur-
ing a Focus Group Discussion I organized.4¢ These activists included a local
legal aid association, a government agency for the protection of women and
children, and a women's section of a Hindu organization in Bali. They sug-
gested that the two families make a legal agreement that the children will
marry, but will continue their education and live in separate households.
This is precisely what Ratna and Pranata did. It secures a desirable future
for the children within the existing adat framework. Adat rules are thus
somewhat dynamic and flexible. For instance, the Majelis Utama Desa Pak-
raman Bali (MUDP, Supreme Assembly of the Village Council) has changed
the Balinese adat law on inheritance so that husbands and wives have the
same status and property rights within marriage (Westendorp 2015: 441-2).
Given the possibilities for such changes, another solution to child marriage
is to adapt the adat rules. At the FGD, a female member of the Hindu orga-
nization (Peran Wanita Hindu Dharma Indonesia, WHDI) suggested changing
the Balinese adat law regarding divorce, so that child brides and grooms
have easier legal means of exiting the marriage.*”

As this chapter has shown, marriage’s communal aspects are extremely
important for Balinese people. Marriage impacts their sense of belonging
to the local community and the community’s moral equilibrium. Therefore,
the rights of the relational self should be as protected as modern individual

46 FGD with local activists, 7th August 2017, Denpasar.
47 FGD with local activists, 7th August 2017, Denpasar.
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rights. Depending on how one defines the nature of rights, as Chua and
Engle (2015: 225) write, both state law and customary/traditional law can
be both empowering and disempowering, both liberating and constraining.
In this sense, it would not be helpful to identify legal pluralism or adat /reli-
gious law as an obstacle to the realization of human rights. On the contrary,
if their realization means it occurs from the perspectives of rights-holders
themselves, adat law is an essential tool for both understanding what rights
mean for them and supporting them in claiming their rights.



5 Child marriage as a “solution’ for
modern youth in Bali

The previous chapter demonstrated how pre-marital sexual intercourse
could be risky for boys: They can be sent to jail since judges are concerned
about girls’ now-tainted reputations. This is the judicial argument for
resolving conflicts between families based on the official moral discourse.
However, such discourse can differ from young people’s moral perspec-
tives. This chapter turns to young people’s experiences and views on sex
and marriage. It examines the socio-cultural conditions whereby young
people in Bali are marrying today. Swasti’s story indicates some of the
underlying factors for so-called ‘child marriage” in present-day Bali.

5.1 PROLOGUE

Swasti, aged 29, lives in a rural village in Bali and runs her own beauty salon.
She proudly showed me some photos of Balinese style weddings she had
arranged for her customers. She seemed reluctant to talk to us when her
daughter was present, so we arranged to conduct our interview when she
was alone. She was afraid that her 13-year-old daughter might “do the same
(takut dia ikut)” (i.e., “marrying young (kawin muda)”) if she hears the story of
her mother’s teenage marriage. Swasti does not want her daughter to marry
young since she wants her to continue her education.

Swasti became pregnant when she was 15 years old and had a customary
(adat) marriage before giving birth at the age of 16. She had then been court-
ing (pacaran) her boyfriend for over a year, who was six years older than
her. When her boyfriend asked to have sex as “proof of love”, she agreed,
although she admitted she was scared. She found out that she was pregnant
when she was three months along. “Maybe I was too free at that time (Mungkin
terlalu bebas saat itu)”, she said. Her parents were busy working away from
home, so she was free (“makanya bebas”). She repeated the word “bebas’.

When she told her boyfriend that she was pregnant, he first denied that it was
his child and refused to marry her. After a week, he eventually agreed to get
married since he was “ashamed” (malu) because their relationship was known
in their small village. The news about her pregnancy upset her parents.
Her mother told her to have an abortion, as they were still too young. She
wanted her to continue studying, and that was not possible while pregnant.
However, Swasti decided not to have an abortion because she was “scared”.
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Although she does not regret having a child, she regrets marrying her hus-
band. “If I could go back to the time when I became pregnant, I would choose to
be a single mother.” However, at that time, it was not an option. People in
the village did not accept single mothers. If she gave birth without getting
married, her and her family would have been ostracized from the local com-
munity (banjar).1

5.2 INTRODUCTION
52.1 The danger of the ‘rights discourse’

Swasti’s story is one case of a so-called ‘child marriage’. International devel-
opment organizations tend to frame child marriage as a human rights viola-
tion and an obstacle to global development, perpetuating poverty, inequality,
and insecurity (Girls Not Brides n.d.b). These organizations seem to be
oblivious to the diversity of child marriage practices (Horii and Grijns 2019).

This generalizing definition of child marriage risks encouraging a “rights
discourse” (Grugel 2013: 20), which focuses on individuals who have been
deprived of their “rights”. Grugel argues that the rights discourse risks
detracting attention from underlying structures that shape inequalities and
their reproduction (Ibid). I have argued that aiming to ‘end child marriage’
altogether is not an effective approach (Horii 2018; see also Chapter 3),
because of the diverse types of and motivations for child marriage (Horii
and Grijns, 2019; see also Chapter 3). Boyden et al. (2012: 520) also pointed
out the risk of the abolitionist approach, which could neglect the most criti-
cal social and economic problems. What then are the motivating factors for
child marriage to which we need to redirect our attention? I rely on empiri-
cal data to answer this question, demonstrating real-life cases of child mar-
riage in Bali.

522 Conceptual framework

To analyse the structural reasons why children are marrying, I use the con-
cept of modernity. On the one hand, modernity’s ideals are the basis of the
current international advocacy to end (all) child marriage (i.e., marriage
below the age of 18), as demonstrated in Chapter 2. Human rights advo-
cates consider child marriage as a problem, a harmful traditional practice’,
and tend to view those who practice it as ‘traditional’, i.e., insufficiently
modern. In this chapter, I challenge this viewpoint by discussing data that
shows that these young people use under-age marriage to navigate the
modern world in which they live.

1 Interview, July 2017.
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As a concept, modernity requires careful distinction. Modernity in Bali has
been discussed extensively. Vicker’s (1996) presentation of modernity as
a continuous condition in Bali and his use of plural “modernities” show
the varied meanings of the word. Modernity created “tradition” as a by-
product, sometimes as institutions and attitudes which were left behind
by those who were engaged in “progress”, and sometimes as collective
values that were perceived as “lost” (Schulte Nordholt 2000: 102). In the
Indonesian context, ‘modernity” and ‘globalization” are often used in popu-
lar discourse to denounce any foreign influences. Words such as “terbuka’
(open) and ‘bebas’ (free) are both often used to describe young people’s lives
in Bali. When they are used in association with the perceived image of a
Western liberal lifestyle, primarily liberal sexual morality (in their words,
“promiscuity”2), they carry a negative connotation. Swasti said, “I was too
free” in a regretful tone, referring to her pre-marital sexual intercourse, a
moral transgression.

This is the kind of discourse about ‘modernity” that is often used in con-
trast to ‘tradition’. Distinguishing from modernity as a discourse, here
I use modernity as a changing social condition, borrowing Giddens’ idea
that the modern world is where social life is “open” with multiple lifestyle
choices (Giddens 1991: 6). Consider the educational opportunities that are
increasingly available to young generations in Bali. “Children are already open
(terbuka). They want to continue with school, and they want to continue until uni-
versity”, a lawyer working for social programs told me.3 The wide variety
of life-choices now open to these individuals emancipates them but can
also threaten traditional communities and creates a normative gap between
generations. Parents and children today have different perspectives on the
world, lifestyles, courtship, and marriage. The “relational self”, which is
shaped by ties to traditional kin and community (Merry 2009: 404), becomes
conflicted with one’s desire for the ‘new world".

In this chapter, I use two additional concepts that are relevant to chang-
ing social conditions (‘modernity’). One is the idea of a reference network,
which I use to unpack the ‘openness’ of modern society. The other is the
idea of relational autonomy, which I use to explain the youth’s decision-
making process (see also Section 1.2.5). In the following sections, I will fur-
ther discuss all three concepts, use them to interpret data, and explain how
they are related and support this chapter’s main argument.

2 Interview with a girl from a local community in Denpasar, August 2017.
3 Interview, June 2017, Denpasar.
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5.2.3 Methods

This chapter’s analysis builds on interviews and Focus Group Discussions
I conducted during my fieldwork in 2017. To understand the link between
child marriage and adolescents’ sexuality in Bali, I interviewed legal prac-
titioners, CSO staff members, government officials, health care personnel,
and teachers. I also spoke with 20 adolescents about their practices and
ideas of sexuality and marriage through either FGD or individual conver-
sations. I selected two groups of Balinese Hindu adolescents whose class
and lifestyles differed significantly.# I called one of the groups the ‘Pasar
Community’, as most of them work in the pasar (traditional market) as car-
riers. They were all from a specific remote rural area in East Bali. They live
with limited life resources (housing, food, educational and work opportuni-
ties), and most have never had any formal schooling experience. The sec-
ond adolescents’ group is called the “Teruna Teruni Group’. This is one of
the adat (customary) communities for youth “teruna teruni’ in Denpasar. In
this group, adolescents gather for community adat ceremonies or perform
Balinese dancing for hamlet ceremonies. They are from upper-middle-class
families, tend to be followers of Balinese customs, and are knowledgeable
about local practices.

Child Marriage Pregnancy outside
of Wedlock

B A C
) (1D 4

Figure 1: Case studies

4 While it is difficult to identify ‘representative’ groups of Balinese adolescents, I selected
these two groups whose class and lifestyles differ significantly, in order to examine to
what extent these variables influence their sexual norms and behaviours. As this section
explains, Pasar Community is a very specific community, often isolated from the other
communities in Bali. Therefore Teruna Teruni Group is perhaps more representative than
Pasar Community, but not entirely, as these adolescents probably belong to Balinese fam-
ilies who value their participation in this youth group, while not all Balinese do.



Child marriage as a ‘solution’ for modern youth in Bali 105

I also refer to 20 child marriage cases. The 11 Type A cases first involved
teenage pregnancy and then child marriage. The 5 Type B cases involved
child marriage without pregnancy, while 4 Type C cases involved teenage
pregnancy without marriage. I specifically use these cases to examine the
causality between teenage pregnancy and child marriage and to illustrate
how adolescents decide to marry in pluralized normative systems. To study
these cases, I interviewed the young women and men involved, and their
parents and family members. I interviewed most of these people in Den-
pasar, the capital city of Bali, though some of the informants were only
working there and were originally from other areas of Bali.

5.3 SEXUAL MORALITY FOR ADOLESCENTS IN TODAY’S INDONESIA
5.3.1 Child marriage and sexual morality

From the 16 cases of child marriage that I studied during my fieldwork in
Bali, at least 11 were caused directly by an unplanned teenage pregnancy,
including Swasti’s. Two of the other cases were caused by a fear of preg-
nancy, as this case illustrates:

Krisna and Sri had been in a relationship for two years. They lived together in an
apartment in Denpasar for three months when they decided to marry. Krisna
was fifteen and Sri was seventeen when they married through the adat ceremony.
Their cohabitation was unsettling to Sri’s family, who worried she might become
pregnant. To ensure that Krisna would be responsible for the consequences of a
possible pregnancy, Sri’s family insisted that they marry. Sri also said, “My family
wanted me to marry to avoid shame (malu) in the village as the neighbours and relatives
already knew about our relationship”. Krisna’s father initially disagreed with the
marriage, arguing that Krisna was still too young. However, Sri’s family insisted.

A (fear of) pregnancy outside of marriage significantly motivates child
marriages in both Bali and other areas of Indonesia, including West Java
(see Chapter 3). The stigma of zinah is not limited to the girl involved, but
extends to her family, especially her parents, who are considered to have
failed in raising their daughter properly (Utomo and McDonald 2009). A
2015 study by Rumah Kita Bersama also showed that in 36 out of the 52
studied cases of child marriage, the marriage was motivated by a pregnancy
(Marcoes and Putri 2016).

The link between child marriages and adolescent sexual behaviour becomes
clearer when explained in the broader context of modernity. Factors such
as increased educational opportunities and mobility and an expansion of
choices and social networks for youngsters distinguish today’s young gen-
eration from their elders” generation. In Indonesia, like many other coun-
tries of the Global South, the young generation today is better educated
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than the previous generation (Naafs and White 2012: 10). They also have
wider physical and digital mobility, and this extends to all social classes and
genders (Ibid: 12). These expansions mean increasing freedoms in dating
patterns. ECPAT International, a CSO network, released a report mention-
ing a growing number of children’s “love marriages” as a result of increas-
ing educational opportunity and mobility (Chaudhuri 2015).

Statistics show the recent marriage patterns of young people: The rise of
female (mid- to late-) teenage marriage in urban areas. First, Jones’s research
analysed the difference in 2005 marriage patterns between a 20-24 and 50-54
year old female cohort (Jones and Gubhaju 2008). The younger cohort had
almost half the number of teenage marriages, but more marriages in their
late teenage years (i.e., 18 and 19) (Ibid). UNICEF Indonesia (2016) also
finds that marriages increased among girls aged 16-17 between 2008 and
2012. Second, the 2013 National Household Survey shows a slight increase
in child marriage rates in Indonesia between 2010 and 2012, associated with
an increase in urban child marriage rates since 2008 (Badan Pusat Statis-
tik (BPS) 2016). Between 2008 and 2012, the child marriage rate steadily
decreased in rural areas (33.5% to 29.2%) while increasing in urban areas
(18.8% to 19.0%) (Ibid). A comparison of 2008 and 2012 census data revealed
child marriage rate increases in nine provinces, including DKi Jakarta
(12.8% to 14.9%) and Bali (15.9% to 16.5%) (Ibid).

One of the possible explanations for the puzzling rise in urban female teen-
age marriages is the changing lifestyle and consequent anxiety about moral
decay. A judge at the religious court in West Java stated, “Child marriage is
increasing because of globalization”. Harding (2008) helps us to understand
this remark: Indonesian youth now interact more with the outside world
and ‘Western’ cultures, which are regarded as a threat to traditional Indo-
nesian cultural and religious values. In relation to this, the social anxiety
associated with adolescents’ sexual behaviour pressures girls to marry early.
Some data support the changes underlying the anxiety: Utomo (2001) dem-
onstrated a recent rise in premarital sexual intercourse, particularly in large
cities in Indonesia.

Human rights advocates demanding a rise in the legal marriageable age
adds to the tension between the conservative and progressive groups. This
tension is observed in the divided opinions about the proper marriageable
age, expressed during the 2014 hearings at the Constitutional Court judi-
cial review (see Chapter 3). Moderate Islam and non-Muslim experts sup-
ported the proposal due to the negative consequences of child marriage on
girls. However, representatives from major Islamic organizations in Indo-
nesia argued that maintaining the current marriageable age is a solution
to prevent ‘free sex’, a word commonly used in Indonesia to criticize any
sexual relationship outside of (and particularly before) marriage. According
to Marcoes (2018), child marriage has become part of the political identity
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of Islamic fundamentalists in Indonesia. This controversy around the issue
indicates that, for conservative religious groups, early marriage is a way to
control youth’s sexual behaviour without directly engaging with the discus-
sions on teenage sexuality and safe sex.

532 Anaccepted taboo: sex before marriage in Bali

In Muslim-majority rural West Java, pre-marital sexual intercourse is a sin
and taboo. By contrast, pre-marital sex is somewhat more socially accepted
in Muslim-minority Bali, generally described as the ‘permissiveness’ of sex-
ual behaviours among young people (Van Bemmelen 2006; Lewis and Lewis
2009). It is also not uncommon for a prospective gloom and his family to try
to determine whether the prospective bride is “berisi” (fertile), because it
is important that she can give birth to a son as the successor to the father’s
lineage (Van Bemmelen 2015). Singarimbun’s research (1991) comparing
adolescents’ sexual behaviour in urban/rural Yogyakarta and urban/rural
Bali concluded that Bali respondents had engaged in more sexual experi-
ences than those in Yogyakarta. Utomo (1997) also found that adolescents
who live in Muslim-minority provinces in Indonesia show more permissive
attitudes concerning sexual relationships than those living elsewhere. Nota-
bly, the ‘permissiveness’ discussed in the 1990s and 2000s was referring to
sexual behaviour, not sexual norms, although the two are interlinked.

The ambiguous relation between sexual norms and behaviour is demon-
strated in Jennaway’s (2002) ethnographic fieldwork in a rural village of
North Bali in 1992. It showed general societal disapproval of young girls’
promiscuity: when a girl lost her virginity without a guarantee of marriage,
it implied ‘moral laxity” (Ibid: 163). The girls involved in the study spoke
of being torn between upholding norms of chastity and their romantic and
sexual desires (Jennaway 2001: 93). Jennaway (2002: 144) also suggested the
generalized image of love had a creeping influence, shared via mass media
outlets such as village televisions. Bellow’s study also documented anxiet-
ies among the Balinese about the influences of Western modes of dating and
marriage for love, introduced through tourism, social interaction, television,
or imported pornographic videos (Bellows 2003: 8, 16).

Today, when I asked adults in Bali across classes and from various positions,
“Is it okay to have sex before marriage?” they avoided answering ‘yes’ or ‘no’.
Instead, they said, “It’s already common”. This answer seemingly indicates
that adults generally still consider pre-marital sexual intercourse as a taboo
that is prohibited by their religious/customary norms. Therefore, they do
not explicitly say “Yes, pre-marital sex is okay’, but acknowledge that it is
happening. In the following paragraphs, I will demonstrate the normative
gap regarding pre-marital sexual intercourse that exists between today’s
young people and the older generation.
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In an interview with the head of PHDi (Parisada Hindu Dharma Indonesia)>,
he explained that the concept of zinah exists in Balinese adat as ‘mitra
ngalang’. The idea prohibits sexual intercourse without an adat marriage.t
The court decisions analysed in Section 4.2.4 regarding marriage dispensa-
tions show that pre-marital sexual intercourse is officially condemned. A
marriage registrar at the Civil Marriage Registration Office (KCS) explained
that young people’s marriage is mostly due to “Marriage By Accident”
(marriage because of pregnancy), stating: “We always tell them that it is not
correct. We tell them, if you want to have sex, please wait until marriage.”” This is
the official discourse on pre-marital sexual intercourse.

According to Gajah Mada University researchers (Arida et al. 2005), adat
leaders or old generations still maintain these official adat norms. However,
adolescents” behaviour and their perspectives on pre-marital sexual inter-
course differ from the old adat norms. In one of my FGDs, participants from
both the Pasar Community and Teruna Teruni Group expressed their opin-
ion about pre-marital sexual intercourse as being an “aib” (disgrace) and a
“dosa” (sin). They said, “it is salah (wrong) according to Hindu”. However, a
participant later told me individually, “That’s what our parents say. We are
the generation of millennials, globalization and such. For us, it is ok to have sex
(sex boleh aja). We know about those things.”8 This shows the normative gap
between parents and children. What this girl said around peers and in pri-
vate also emphasizes the moral ambivalence that exists surrounding pre-
marital sex.

53.3 Kehamilan Tak Diinginkan (‘unwanted’ pregnancy)

Kehamilan Tak Diinginkan (‘unwanted” pregnancy), known as KTD, is often
discussed as a problem in Bali. Since pre-marital sex is not permitted in prin-
ciple, in-school sex education is very poor, and any communication about
the topic is difficult. In most cases, teenagers acquire knowledge about
contraception only through the Internet or social media (including porno-
graphic videos), where the shared information is often incorrect. Many of
the teenage informants told me their incorrect understandings about ‘safe
sex’. They sometimes do not know that sex can cause a pregnancy, and often
believe that pregnancies do not happen if sexual intercourse occurs only
once, or if they take a shower after intercourse. Teenagers often express
their difficulties in purchasing contraception. They feel ‘embarrassed” (malu)
buying condoms, although they are available in shops. The practice itself is

5 A major organization involved in rallying for the preservation of Hindu and adat cus-
toms.

6 Interview, June 2017, Denpasar.

7 Interview with a marriage registrar at the Denpasar Civil Marriage Registration Office,
20th March 2017.

8 Interview, August 2017.
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not strictly stigmatized (“permissiveness’), and so teenagers engage in sex-
ual relationships without the proper tools and knowledge. This explains the
frequency of ‘unwanted’ teenage pregnancies.

In Bali, it has been a popular discourse to blame “modernization” or “glo-
balization” for teenage pregnancies, associated with the widespread use
of mobile phones and pornographic content. A government official told
me, “Teenage pregnancy in Bali has been increasing because of technology that
entered into Bali and pornography.”® A medical doctor said to me, “The Inter-
net makes children want to try or practice what they see on it, such as YouTube
or social media.”10 Others blame “parents” lack of control over their children’s
behaviour” for the increase in teenage pregnancy.!! “Normally, parents have
to monitor children’s behaviour, but nowadays, parents are too busy. They do not
have a good relationship and communication with their child”, said a judge.!2 In
an interview, a CSO head expressed how globalization affects youngsters’
ideas of sexuality: “Because of the globalization, Balinese people ‘maju’ — became
progressive. They became more "bebas’ — free, and they use gadgets (holding her
smartphone).”13

People blame the above factors for both teenage pregnancies and child mar-
riage. “Gadgets (mobile phone) are a cause of underage marriage. Both in urban
and rural areas, most of the children use mobile phones from elementary school
(SD). This makes it easier to interact with their boyfriend/girlfriend. Family can-
not control the children.” These were the causes of child marriage according
to a CSO’s legal assistant.1* Many other interviewees also identified mobile
phones as a cause of child marriage, referring to the accessibility of vid-
eos that make children “curious”. In a CSO’s workshop about reproduc-
tive health, when teachers were asked what causes unwanted pregnancies
among teenagers, they named three factors: 1) technology and pornography,
2) non-educative media, and 3) broken homes and lack of parental control.
For them, there is no distinction between the causes of child marriage and
teenage pregnancy since ‘safe sex’ does not officially exist and pregnancy
almost always leads to marriage.

National policies and regulations significantly explain why safe sex is not
a common practice. First, contraceptive tools are only officially available to
married people. BKKBN is in charge of distributing contraceptives. How-
ever, it distributes its supplies exclusively to married people. Perkumpulan
Keluarga Berencana Indonesia (PKBI), a CSO for family planning in Indone-

9 Interview, April 2017.

10 Interview, April 2017.

11 Interview, April 2017. Interview, March 2017. Interview, June 2017.
12 Interview, June 2017.

13 Interview, May 2017.

14 Interview, June 2017.



110 Chapter 5

sia, is slightly more liberal with its distribution of contraception and with
abortion practices. Still, it must handle these sensitive issues very carefully.
Second, according to Article 75 of Law No.36 of 2009, abortion is illegal
except, e.g., when rape has occurred or where pregnancy could cause health
problems to the mother or the baby. Even legal abortions that meet these
conditions carry negative connotations, so PKBi call them “medical abor-
tions” or “menstrual regulations”.1> The director said, “We call this abortion a
‘menstrual requlation” or to make menstruation flow. This term is chosen to make
abortion not too vulgar because in the society the term ‘abortion” has a very nega-
tive connotation” .16 The general inaccessibility of abortions obviously affects
the rate of teenage pregnancies. Young pregnant girls perceive they must
choose between having the baby and protecting themselves from ‘shame’
by marrying young or having an illegal abortion.

PKBi has to refuse most teenage requests for abortions since they do not
meet the conditions established in Article 75. The high refusal rate of PKBi
is dangerous since young girls or women might then look elsewhere for
an abortion. Unofficial forms of abortion are available, such as a medicine
(cytotec) available at jamu (traditional medicine) sellers or private medical
practitioners. According to the head of PKBI, many midwives and doctors
practice abortion illegally.

In 4 out of 15 cases of extra-marital pregnancies I studied, the girls had an
abortion or miscarriage. One of the informants told me that she intention-
ally had an abortion by taking medicine. For the rest, it remained unclear
whether they intended to have an abortion. The informants told me that
they had a ‘miscarriage’, but they did not prevent it and some even pro-
moted it to occur. One kept working as a carrier, carrying heavy bags every
day. Another kept eating young pineapples, a method the couple found
when they searched online for ‘how to have a miscarriage’. The other 11
cases of pregnancy led to marriage. When I asked the couples if they con-
sidered having an abortion, one of them told me that she and her boyfriend
married because they had failed to have an abortion with the unofficial
medicine. Many others replied that they did not consider this because
they were ‘ashamed’ (malu) or ‘afraid’ (takut) "of the risks’ or ‘of karma’. These
remarks show that abortion is not a safe or legal option for adolescents in
Bali.

While dating and premarital sexual intercourse are somewhat accepted in
Bali, strong stigmas and severe consequences are attached to birth outside
of wedlock. Krisna discussed his school friends who married because of
pregnancy and said, “If you get pregnant, the only way is to get married (jalan

15 Interview with staff at PKBI, May 2017, Denpasar.
16 Ibid.
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satu-satu nya kawin)”.17 In the Balinese patrilineal kinship system, babies are
supposed to belong to the father’s lineage, and the only way to identify
the father is through marriage, according to the Balinese adat system. When
an unmarried woman gives birth, adat sanctions are imposed on the family
involved, as Chapter 4 explained.

Thus, when teenagers become pregnant, their options are limited. They can
have a legal abortion if they fulfil the requirements or attempt an illegal
abortion. They can give birth without marrying and face the consequences,
or marry young. It is understandable why many choose to marry, consid-
ering the difficulties associated with having an abortion or giving birth
outside of marriage. When I discussed these options at the workshop I orga-
nized with LBH Apik Bali (a legal aid association), all of the participants
agreed that the best possible reaction to a teenage pregnancy was marriage.
A participant from Wanita Hindu Dharma Indonesia (WHDI, the female
division of PHDI) also suggested making divorces easier for women under
Balinese adat law (see Section 4.4). This would add another dimension to
the options available to pregnant teenagers, an option to end a marriage if it
does not work out. However, in Bali, divorce is extremely difficult and has
been disadvantageous for women (Jennaway 2002: 87-88). Swasti, having
divorced her husband, legally does not have custody over her children or
the right to their shared property (e.g., their house). Additionally, divorce
carries such a negative stigma that Swasti still wears a ring on her finger to
pretend that she is married. “I just bought it myself. (Pause) Well ... if I wear
this, people think I am married.”18

5.4 CURRENT PLURALIZED NORMATIVE SYSTEMS FOR ADOLESCENTS
5.4.1 Opportunities and restrictions in modern social conditions

Modernity in Bali affects adolescents’ lives in various ways. Both boys and
girls are now seeking higher educational opportunities and engage in career
planning. These adolescents find it increasingly difficult to spend time and
money participating in communal village rituals. They are being pulled
between traditional temporality and the tempo of modern life (Ramstedt
2014: 74). Adolescents also have more mobility, with both girls and boys
having more opportunities and locations to meet and mingle with the oppo-
site gender. An increased prevalence of mobile-phone usage gives young-
sters access to people outside of their communities and provides chances to
text their love interests. As Naafs and White (2012: 16) highlighted, young
people who have access to cell phones and the internet can connect them-
selves to a wider world. Since this new lifestyle is often incomprehensible to

17 Interview, May 2017.
18 Interview, July 2017.
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parents, it regularly becomes subject to moral panic and is criticized by the
older generation for embodying excessive materialism, individualism, and
a loss of important cultural and religious values (Ibid: 13-14).

Such emancipation and increasing individual autonomy are at modernity’s
core, which implies individual detachment from the traditional identity,
which is externally shaped by custom, religion, and family. Giddens (1991:
6) describes this as the “openness” of social life in modernity, which conse-
quently forces individuals to navigate a diversity of options and contexts
of actions. Interestingly, such changes are also dangerous, in that feelings
associated with sexual and marital life become more mobile, unsettled, and
open (Ibid: 13). In a modernizing world where the power of the traditional
structures is arguably undermined, individuals have to guide themselves
across fragile ground.

To unpack this phenomenon, I use the socio-psychological concept of ‘refer-
ence network’. A reference network is defined as a set of individuals whose
actions and opinions we care about when we make our choices (Bicchieri
2016: xiii). We constantly observe what others do, and from these observa-
tions, we get clues about appropriate behaviour, other’s preferences, beliefs,
and so forth. Accordingly, individuals prefer to conform to the socials norms
of their reference network. They prefer this on the condition that (1) they
believe that most people in their reference network conform to it (empirical
expectation) or (2) that most people in their reference network believe they
ought to conform to it (normative expectation) (Bicchieri 2016: 41-51). What
Giddens (1991: 6) calls the “diversity of authorities” can be explained as the
multiplication of an individual’s reference networks.

Utomo and McDonald (2009) have described the conflicting moral values
among young Indonesians. Liberal values are promoted through Western-
ized education, media marketing propaganda, and peer pressure. Mean-
while, traditional Indonesian Islamic teachings are promoted through
religious schools and groups, families, and the state. Although Bali has a
majority Hindu population, they also have a similar structure of conflicting
values. Novi, a girl from the Pasar Community, said at the FGD that “I have
three boyfriends!” but when we asked about what she does with her boy-
friends, she said, “it’s private, it's not your business!” She stated that “sex before
marriage is sin”, but was eager to know the functions of condoms when we
explained them to her while remarking, “but we are ashamed to buy condoms,
they are only for adults.” These conflicting remarks and behaviours reflect
the different reference networks with which she lived. Novi wanted to look
‘cool” in front of her peers. However, she also disliked appearing immoral
or promiscuous in front of older people, such as those interviewing her. In
other words, these young people have several reference networks, which
sometimes have conflicting social norms.
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The multiplication of an individual’s reference networks is consistent with
Gidden’s theory of modernity. However, this also shows that there is a cer-
tain illusion in the modern idea of freedom and openness. Children or ado-
lescents specifically are not as ‘free” and ‘open’ as they might think because
they are always constrained by different normative frameworks. A remark
by one of the girls from Teruna Teruni Community clearly illustrates what
it is like to live in this gap: “This friend of mine who got pregnant used to go
home early morning, drunk, and in open clothes. Even more open than people in
the West. [...] In the West they can be open about relationships between boys and
girls, but here rumour can spread and taint a good name of the family”.1° Bellow
(2003: 8-9, 442) has also pointed out the continuous implication for Bali-
nese cosmologies in sexual norms (i.e., sex is intended for procreation rather
than pleasure), albeit on the surface, sexual practices appear to have gone
“global”.

54.2  The exercise of agency in pluralized normative system

How then do adolescents make choices in co-existing and often conflicting
reference networks? Gidden’s notion of agency considers persons as reflex-
ive beings and agency as a capacity to observe one’s experience and give
reasons for one’s actions (Tucker 1999: 80). Individuals can then both resist
‘structures’ (i.e., rules and patterns of social relationships) and consciously
follow the rules of different reference networks. This is consistent with Mah-
mood’s (2004: 15) concept of “agentival capacity” that is entailed not only
in acts that resist norms but also in the multiple ways one inhabits norms.
Some adolescents are in between modern and customary ideas of sexual
morality and marriage. Such adolescents” marital decisions should be con-
sidered in light of “relational autonomy” and how much their autonomy
is limited by corrosive disadvantage (e.g., social, political, economic, and
educational) or coercive, abusive, or violent social relationships (Mackenzie
2013: 43).

In the pluralized normative system in which modern youth in Bali live,
their decision to marry is not only about their autonomy, choice, and bodily
integrity, but also about a sense of community, religious faith, and fam-
ily. Swasti’s case is one of the many cases I studied that demonstrates the
customary and communitarian normative system that affects autonomous
decisions. Particularly in rural areas where the community is so central and
strict in their rule enforcement, pregnant teenagers are left with no choice
but to marry (at least from Swasti’s perspective). In Evi’s case, when she
became pregnant at the age of 17, her mother expressed her concern:

19 Interview, August 2017.
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I am afraid if we don’t accept the apology and marriage proposal from the family of the
boy (Evi’s boyfriend), Evi’s baby will have problems in the future. As an adult he must
have his ancestral temple and at any kinds of life events (e.g., when he wants to marry) he
must ask permission from his father’s family. And the baby cannot enter our family’s
temple according to religion and adat.

The examples of Evi and Swasti indicate the significance of the ‘relational
self’. Belonging to their community is crucial for them. Within this frame-
work of their life, marriage was the only ‘solution’ to the more urgent prob-
lem of an extra-marital pregnancy.

Despite the fear and social pressure, Krisna and Sri’s case also illustrates
the exercise of relational autonomy. Although it was Sri’s parents who initi-
ated and insisted on the marriage plan, Krisna said that they were ‘very keen
to get married” as they did not want to be separated. The thin line between
their motivations (to marry) and the underlying social factors (e.g., custom-
ary rules, shame, peer norms, and parental pressure) accurately shows the
conflicting normative systems that adolescents deal with when making both
daily and momentous decisions.

Wikan (1990: xvii, 137, 139) suggests a seemingly peculiar aspect of Bali-
nese decision-making: From a Balinese point of view, there is no difference
between feeling and thought, and “keneh” (“feeling-thoughts”) is the per-
son’s choice and responsibility. Therefore, “Ngabe keneh” (“bringing the feel-
ing-thought”) and “managing the hearts” is at the root of a Balinese design
for living (Ibid: xvii, 95). Today in Bali, adolescents manage ‘their heart’ (the
feeling-thoughts in their romantic and sexual relationship) by balancing the
demands of the modern era within the customary and communitarian nor-
mative system.

Swasti wants her daughter to marry after 20: “She should finish school and work
first’. When I asked her if she had spoken with her daughter about how to
prevent unwanted pregnancies, she said, ‘I falk about sex and such a little bit, but
not much, because I do not want to confuse her. It's hard to communicate about it’.
While Swasti’s parents forbid her from dating a boy and engaging in sexual
activity before marriage, she allows her daughter to have pacaran, but ‘with
limits’ (‘dengan batas’). Swasti herself ‘managed her heart’ by secretly dating
a man with whom she was in love. She agreed to have sexual intercourse
with him before marriage and married him when she became pregnant. So
how will her daughter manage her heart ‘with limits” when she is in love?

54.3 Paradox of modernity
I now have elaborated on the three concepts that are central to this chap-

ter’s arguments. So how do these three concepts (modernity, reference net-
works, and relational autonomy) relate to one another, and what do they
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tell us about the socio-cultural conditions in which Balinese adolescents
marry? The framework of reference networks illuminates the multiple nor-
mative frameworks and social connections in which Balinese youth live. In
the modern social conditions with increased mobility and education, indi-
vidual choices have diversified and expanded, and so norms have plural-
ized. Krisna and Sri, for instance, moved to the city from North Bali. Their
marriage was a compromise between their living situation and the rural
village’s customary rules and sentiments. Consequently, modern Balinese
youth’s reference networks are rather fragile and erodible since their gen-
eration is in an ambiguous relationship with their elders” generation. Navi-
gating their modern world thus means trying to make the best of their lives
within their context of family and community relations. This process of
decision-making in multiplied normative frameworks is the essence of rela-
tional autonomy, the way such autonomy can be maximized.

By this logic, what international institutions call ‘child marriage’ is a way
that teenagers can manage their romantic and sexual relationships within
the pluralized normative framework. It is a way to fill the normative gap
between generations. International actors advocate eliminating child mar-
riage, aiming to achieve modernity’s ideals of emancipation and self-deter-
mination. However, child marriage is actually a response or solution to
modern social conditions. This paradox of modernity and child marriage
can be explained in two ways. First, child marriage is a way for youngsters
to manage their romantic relationships within the modern structure. Sec-
ond, child marriage becomes a ‘problem’ through the demands of modern
times.20 Let me emphasize this point by quoting a local activist:

You know, I was thinking about the early marriage problem. I said earlier that you need
to be 30 to be ready to marry. But actually, if girls get menstruation at age 12 or 13, it
means the God created us to be reproductively ready at that age. There is nothing wrong
with having a child or marrying at that age. People used to marry immediately after
starting menstruation. When I said people should be 30 to marry, it is because of the
modern system. In the modern system, before 30 women have lots of learning opportuni-
ties. So, it is because of the changing world 21

So, in a sense, child marriage is simultaneously a problem created by moder-
nity and a solution to modernity’s problems in a “changing world”.

20  Chapter 2 has extensively discussed this process of child marriage becoming a problem
in the course of modernization.
21 Interview, June 2017.
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5.5 CoNcLUSION

Love or romance is a notion that has been developed throughout history
and “it is an ethnocentric error to expect Balinese ideals of love and sexu-
ality to conform with Western constructions of romantic love” (Jennaway
2002: 143). The cases I presented in this chapter have shown that for modern
youth in Bali, ‘child marriage’ is a way to manage their romantic and sexual
relationships within the customary normative system. In the modern era,
increased educational opportunities provide them with more possibilities
and spaces to mingle with the other gender. Mobile phones give them access
to people outside their community and provide chances to communicate
with their love interests via text. Such emancipation is at modernity’s core,
resulting in an individual’s detachment from traditional identity, which is
shaped by custom, religion, and family. Individuals’ normative systems
become pluralized, and feelings associated with romantic life become more
open and unsettled.

For adolescents who are in between different ideas of sexuality and mar-
riage, the decision to marry should be understood in light of relational
autonomy. International advocacy surrounding child marriage is based on
modernity’s ideals of libertarian agency and the normative principle that
we all (especially women) should be able to decide how to live our lives
instead of submitting to the traditional order. Relational autonomy suggests
that such a conceptualization of agency is an illusion, as our ‘selves” are all
embedded in social interactions and relationships.

This understanding of autonomy or agency is useful towards overcoming
the well-known challenge of development: Not to dismiss the agency of
women in the Third World (Mohanty 1984). Alongside respecting non-west-
ern women'’s agency, there is also an increasing need to respect children’s
agency (Bourdillon 2004). The common protectionist approach of ‘sav-
ing’ children is increasingly considered unproductive, as it deprives those
under 18 of agency and choice (Grugel 2013: 23; Hart 2006). In this sense,
the agency of girls in the Third World is the most precarious in international
development discourse. Recognizing the relational aspects of agency is a
way to ‘open up space for the agency of non-western peoples’ in develop-
ment discourse (McEwan 2001: 95) and to challenge the paternalistic notions
of development that rely on ‘assumptions of superiority, linear progress and
Western women's freedom’ (MacDonald 2016: 6).

In the case of child marriage, by acknowledging that some children can
exercise their agency to marry, the hidden core problem comes to the sur-
face. Although the frequency of KTD (‘unwanted’ pregnancies) is a problem
in Bali, the problem is not sexual relationships before marriage itself. In a
society where teenage pre-marital sexual activity is allowed and accepted,
they can safely participate in these activities by being well informed about
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sex and contraception, resulting in lower rates of unwanted pregnancies.
However, this is not the case in Bali, and in Indonesia more broadly. Teen-
age pregnancy is caused by a gap between reality and morality. Child mar-
riage is not per se a problem. On the contrary, it is the present solution to a
core developmental problem: Lack of access to reproductive health tools.

In fact, in Indonesia, it currently seems that early marriage is a way to con-
trol youth sexual behaviour without directly discussing it and safe sex.
Thus, policies and programs for reducing child marriage will be more effec-
tive if they address this core problem directly. Swasti wants to prevent her
13-year-old daughter from following the same path as her but feels it is too
early to teach her about pregnancy. The head of PKBi stated: “Parents become
anxious when children want to go out and do their own stuff. It is like children rid-
ing motorbikes. It is parents who are afraid, not the children themselves. Children
are ‘setengat sadar’, not completely aware of their behaviour.” If a child wants to
ride a motorbike, one can teach them how to ride it safely instead of forbid-
ding it out of fear of injuries. If it is “too early’ to teach them, when will the
time come?






6 Walking a thin line: Taking children’s
decision to marry seriously

6.1 INTRODUCTION

For me, 15 years old is good enough to marry, because girls do not go to school, and I was
bored of being a child (bosan menjadi anak-anak). [...] I am more free when I am married
— I do not have to work and raise money so I can be lazy at home.1

This is what Ayu, who lives in a poor Denpasar community told during
one of our several interviews. When I first met Ayu, she was 14 years old,
married, and holding her two-week-old newborn daughter. Her marriage
to a boy from the same community had occurred only recently, despite her
mother’s disagreement. She went through a kawin lari (runaway marriage).
She ran away from home with her boyfriend and stayed in his family’s
place outside of Denpasar for a few months. When the couple returned to
Ayu’s parents, they were already married under customary law. Engaged
in household chores, holding her baby in her arms, she looked like a young
mother in her late teens. Yet when she was explaining that she was happy
she had had a baby and that she wanted another child, her shy and innocent
smile reminded me that she was still only 14.

Readers will probably respond differently to this story. People might feel
moral condemnation for marrying at such a young age. Others might feel
empathy for her poor living conditions. Some may regard it as the happy
story of young lovers. If we take her word literally, she wanted to marry; it
was her choice to do so at the age of 14. Though if we look at her situation
through the international human rights framework, such a marriage is a
human rights violation. On the other hand, scholars and policymakers rec-
ognize the growing demand for children’s rights policies and frameworks
to consider children’s perspectives. If we consider this changing paradigm,
there is an increasing need to take Ayu’s decision seriously.

As this chapter will demonstrate, the child marriage framework still relies
on a traditional protective approach. Most human rights advocates argue
that child marriages are by definition ‘forced marriages’, even when the
child appears to have given his or her consent (see, e.g., Equality Now 2014:
53; United Nations Children’s Fund Innocenti Research Centre 2001; UN
Committee on the Elimination of Discrimination against Women 1994: para

1 Interview, May 2017.
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36; Irdiana 2015). Campaigns against child marriage never suggest accom-
modating children’s decisions to marry, even though Articles 5 and 12 of the
CRC recognize children’s evolving capacities and their right to be heard.
These campaigns discuss girls” agency, but only their agency not to marry
(see for instance United Nations Population Fund 2018; Reiss 2018; Child
Helpline International n.d.).

Like Ayu, children decide to marry in many cases, especially those in
their mid to late teens. The question is whether such a decision is really
the child’s decision, considering the surrounding social pressures, power
dynamics, extended family, and local leaders. Even when it is the child’s
autonomous decision, to what extent should policymakers take their voices
seriously? This chapter provides empirical evidence about children’s agency
and capacity in deciding to marry. It thus establishes that the current binary
child marriage framework overlooks agency’s complexity.

The next section will explain the changing paradigm in children’s rights
through the literature on the diversity of childhood and children’s agency.
I then examine the influence of the new paradigm on the CRC principles
and provide a legal analysis of the extent to which the child marriage frame-
work is in line with the principles. Later, I try to understand to what extent,
and how, children exercise agency, based on my empirical findings. For my
analysis, I rely on 16 cases of ‘child marriage’ among the Balinese Hindu
populations across different social classes. These case studies involved
interviewing girls, boys, and their parents and family members. In the anal-
ysis, I pay particular attention to two aspects:

1) Relational: The power dynamics among children, their parents, their
extended family and local leaders.

2) Situational: The options the children had at the time of the decision-
making.

The conclusion builds on the findings to discuss an alternative approach to
the current binary framework of child marriage.

6.2 A PARADIGM SHIFT?

Since the 1990s, the sociology of childhood has discussed a paradigm shift,
moving from the protective approach to one that regards children as active
agents (James and Prout 1997; Leonard 2015). In his book, “The Invention of
Childhood”, Cunningham (2006: 45) argues that the modern outlook on chil-
dren overlooks their capabilities and that the protective approach “down-
plays their abilities and resilience”. When it comes to children’s rights, the
protective approach is reflected in what Tobin (2015) calls the “vulnerability
approach”, which leads to the objectification and silencing of children. He
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thus calls for a broader conceptualization of children as being both vulner-
able and resilient, to recognize their evolving capacities and right to partici-
pation in decision-making processes that involve them (Ibid). Tisdall (2017:
64) also problematizes vulnerability as a “controlling and stigmatizing label”
that can be used to constrain people’s rights to make decisions. One alter-
native to the vulnerability approach would be a “capabilities approach”,
which takes into account what children need from their perspectives
(Dominguez-Serrano, del Moral-Espin, and Galvez Mufioz 2019; Peleg 2013).

This shift away from the protective approach closely relates to the decon-
struction of the dominant view on childhood. Over a decade, childhood
scholarship has tried to incorporate the diversity of childhood at the theo-
retical level. James, Jenks, and Prout (1998: 9) have tried to “explain and
deconstruct those very discourses that have established taken-for-granted
‘truths” about childhood”, fuelled by child developmental psychology
from the early twentieth century (James and Prout 1997: 9-10). According
to Liebel (2012: 206), the long-standing western concept of childhood has
perished and “children’s protagonism” is on the rise, with an increasing
awareness of young people’s capabilities and their influential role in society.
The concept of protagonism is an alternative to “paternalists” and “devel-
opmentalists”, who see the poor and ethnic minorities as underdeveloped
people who are uncivilized and culturally backward (Ibid). Bunting (2005)
criticizes the assumed uniformity of concepts such as childhood and mar-
riage and calls for wider and more careful recognition of their diversity.
Jenks (2004: 5-6) proposes discussing “the proliferation of childhoods”, say-
ing that “the idea of childhood as a universal category does not meet the
real experiences of children across the globe”.

These changing views have prompted children’s rights and childhood
scholarship to take an increasing interest in the voices of children. The
“living rights” concept considers children’s rights as a “’living practice’
shaped by children’s everyday concerns” (Hanson and Nieuwenhuys 2012:
8). Some scholars have designed research with children as co-researchers
(Spyrou 2016; Warming 2016). Others use photographs to capture a sense of
children’s perspectives on their everyday environment (Mizen and Ofosu-
Kusi 2012).

Despite the shift in childhood studies, a protectionist view continues to
influence policies concerning children. A good example is child labour.
Nieuwenhuys (1996: 237) demonstrates that children are denied their
agency in the creation and negotiation of value by the modern idea of
removing children from their economic activities. Saadi (2012: 160) has
documented the continuous tension between the movements of working
children and core international actors committed to the eradication of child
labour. While international organizations present former child labourers
whose life stories fit well into their human rights agenda, they tend to mute
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the voice of the working children’s group who advocate for their rights to
work (Ibid: 158, 161). Van Daalen and Mabillard (2018) have documented
the unequal power relation where global actors in Geneva ignore working
children’s voices. Boyden (1997: 205) points out the danger of such global
power relations: West-centric measures that intend to resolve children’s
problems can be harmful in the South. As child labour studies show, docu-
menting and verifying the effects of children’s rights’ policies in real-life
contexts is one way to incorporate childhood diversity into policies that are
based on a homogenous protectionist view of childhood (Reynolds, Nieu-
wenhuys, and Hanson 2006). This emphasizes anthropology’s role in the
study of children’s rights (Hart 2006).

6.3 CHILD MARRTAGE FRAMEWORK WITHIN THE CRC
6.3.1  Evolving capacity and rights to be heard

The Committee on the Rights of the Child (2007: para 5) encourages the
above-mentioned paradigm shift, stating that “a shift away from traditional
beliefs that regard early childhood mainly as a period for the socialization
of the immature human being towards mature adult status is required”.
Article 5 of the CRC incorporates the concept of “evolving capacity”: The
more the child knows, experiences, and understands, the more direction
and guidance should be transformed into advice, and finally should even-
tuate an exchange on equal footing (Committee on the Rights of the Child
2009: para 84). This concept seems to have been accorded an increasingly
important role by the Committee on the Rights of the Child since the CRC’s
adoption in 1989 (Varadan 2019). Article 12 of the CRC stipulates the “right
to be heard”, requiring that State Parties ensure that children have the right
to express their views freely and that due weight is given to those views in
accordance with the age and maturity of the child.

Despite these principles, when it comes to child marriage, international
institutions are still reluctant to recognize children’s capacities and seem
to fall back on the protective approach. A joint general recommendation by
the CEDAW and CRC committees suggests “respecting the child’s evolving
capacities and autonomy in making decisions that affect her or his life” and
allows “a marriage of a mature, capable child below 18 years of age”. How-
ever, the committees stipulate that this type of marriage may only occur
when the following two conditions are met:

1) The child is at least 16 years old, and

2) “Such decisions are made by a judge based on legitimate exceptional
ground defined by law and on the evidence of maturity, without defer-
ence to culture and tradition” (Committee on the Elimination of Discrim-
ination against Women & Committee on the Rights of the Child 2014).
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The conditions are strict, and it is unrealistic to expect the majority of child
marriage cases to meet them. For instance, in most child marriage cases in
Indonesia, people have limited access and motivation to go to court (Grijns
and Horii 2018; see also Chapter 3). Consequently, in practice, these condi-
tions still make it difficult for children to exercise their marital agency in
an internationally accepted manner. Thus, even this committee recommen-
dation seems tokenistic rather than an actual effort to recognize children’s
capacities.

6.3.2 The best interest of the child

This joint recommendation, as stated above, indicates the committees’
strong position against any ‘deference to culture and tradition’. This inflex-
ibility seems hard to reconcile with the CRC’s ‘best interest of the child’
principle, which is supposed to accommodate socio-cultural considerations.
The principle may vary depending on each context’s socio-cultural condi-
tions. For instance, in highly industrialized countries, the best interests of
the child are served by policies that emphasize autonomy, but in more tra-
ditional societies, the links to family and the local community might be of
paramount importance (Alston 1994: 5). The principle is stipulated as “a
primary consideration” (A3 of the CRC), meaning that the child’s interests
have high priority and are not just one of several considerations (Committee
on the Rights of the Child 2013).

The Committee on the Rights of the Child (Ibid: para 32) considers that Arti-
cle 3 (the best interest of the child) and Article 12 (the right to be heard) have
complementary roles, in that the latter provides the methodology for hear-
ing the child’s view on matters affecting them. The child’s voice is one of the
elements that can be used to determine the child’s best interests. However,
it must be weighed against other factors, such as the preservation of fam-
ily relations, the child’s identity, and the protection of the child (Ibid: para
52-84). The best-interests assessment requires balancing various elements,
often walking a thin line between the child’s protection and empowerment.

Compared to the CRC Committee’s careful considerations, the child mar-
riage framework is rather single-minded. The CRC Committee (2017)
embraces the “child rights approach” where children participate in the
decision-making process. However, the “welfare approach” involving the
“rescue” of children seems to overrule it in the global child marriage frame-
work, resulting in the current abolitionist approach towards the practice.
The reason for this gap can be attributed to a normative standpoint: When
children don’t do “the right thing”, the emphasis tends to be put on the pro-
tection of children, rather than looking at their capacities (Hanson 2016). In
other words, children’s views are only heard when adults consider them as
“rational, consistent, and on their own” (Tisdall 2016: 374). When children
work, marry, or get involved in violent political struggles, the children’s
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actions are considered ‘wrong’, and the concept of agency loses its signifi-
cance (Ibid: 474).

This liberal paternalism partially derives from policymakers’ or activists’
specific assumptions. When children’s behaviour does not fit the adult
actors’ conception of childhood, the adult tends to overlook the child’s
agency. As a result, the child marriage framework and international policies
on children still rely on the protective approach and tend to view children,
especially the ones in the Global South, as passive victims.

64 CHILDREN’S AGENCY AND PARTICIPATION

The previous sections have shown that children’s agency plays a significant
role in recent discussions about children’s rights. To understand how and
to what degree children exercise their agency, children’s rights scholarship
has introduced ‘children’s participation” into the process of decision-mak-
ing. Hart’s (1992: 9) “Ladder of Participation” has served as a basic typol-
ogy for thinking about children’s participation. He classifies the first three
steps of the ladder (i.e., 1. manipulation, 2. decoration, and 3. tokenism) as
“non-participation” and the next five steps (i.e., 4. assigned but informed,
5. consulted and informed, 6. adult-initiated shared decisions with children,
7. child-initiated and directed, and 8. child-initiated shared decisions with
adults) as “degrees of participation” (Ibid).

This model, however, is not a definitive tool. It is a “beginning typology”
and should not be used as “a simple measuring stick” (Ibid: 7,11). Lundy
(2007) proposes a “new model” by conceptualizing Article 12 of the CRC
with four key elements: Space (children must be given the opportunity to
express a view), Voice (children must be facilitated to express their views),
Audience (the view must be listened to), and Influence (the view must be
appropriately acted upon, as appropriate). Tisdall (2016: 374) critically eval-
uates Article 12, noting it involves adults” discretionary decisions regarding
children’s capacity and maturity.

While children’s participation is theoretically supported, understanding
of children’s capacities is still limited (Collins 2017: 34). Both Hart’s and
Lundy’s models are useful in examining participation or the ‘output’ of chil-
dren’s voices. However, understanding agency must include exploring the
nature of voice. For instance, Komulainen (2007) points out that those who
aim at ‘listening to a child’s voice” have to also consider social dynamics.
Anthropological and sociological scholarship has long tried to understand
what constitutes ‘agency’ and how the surrounding relationships, struc-
tures, and norms influence one’s agency (e.g., Giddens; Mahmood; see also
Section 1.2.5). According to these understandings of agency, it is an ability
to choose by internally reconciling structure, i.e., patterned arrangements
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that influence or limit available choices. Children’s acts of marrying (follow-
ing the structure) and their act of not marrying (resisting the structure) can
then equally be an outcome of exercising agency.

When it comes to children’s agency, their inevitable dependence on others is
particularly important. Legally, socially, and materially, parents have power
and influence over their children (Fineman 2017: 145), and this shall not
be neglected when ‘listening to children’s voices’. But it is also possible to
see parental influence from another perspective. If children want to act for
their parents, given the particular significance of family relationships, it is
difficult to consider their action as forced. Children in Thailand working as
prostitutes are an extreme example. Their jobs allow them to support their
parents and fulfil their duties, and accordingly, they view themselves as
good children (Montgomery 2007: 419). Of course, one can argue that such
behaviour is situated in a fundamentally oppressive societal structure, but
this does not reduce that there is a degree of agency within the structure.

This signifies a relational aspect of their agency. Some working children, for
instance, regard their economic activities as an important element in their
social life (Saadi 2012: 152). This social connection creates the “relational
self” shaped by obligations to traditional kin and community (Merry 2009:
404). The “right of the relational self” (Engel 2018) occasionally conflicts
with the liberal understanding of an “individual right’. The case of a Thai
child prostitute also demonstrates the significance of relationality: “in Baan
Nua, ensuring a child’s rights to be free from sexual exploitation would
mean violating their rights to live with their families and in their commu-
nities. Enforcing one right would mean infringing others that the children
claim to value more” (Montgomery 2001: 94). According to Hanson (2016:
474), in the discourse about children’s rights advocacy, the denial of chil-
dren’s right to marry, work, or participate politically ignores both children’s
relational selves and their agentic selves.

In evaluating children’s capacity to exercise agency, the situational aspect
of their capacity is important. Ansell (2009: 204) discusses children’s limited
“capacity to effect deliberate change” when they are in highly constrained
contexts. Intense relationships with people and places, for instance, create
difficulty for children to exercise agency. Hart (1992: 24) also distinguishes
“children in especially difficult circumstances”, describing children with no
family, or who are affected by a disaster, poverty, or armed conflict as a
group with a greater challenge to participation.

In sum, assessing children’s participation is not enough to examine their
agency in decision-making processes. In examining to what extent children
are exercising agency, the relational aspect (power relationship, dependency)
and the situational aspect (options, environment) are factors to be consid-
ered carefully. To discuss the boundary between “consent” and “coercion”,
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social, economic, gendered, and cultural constraints should be considered,
and possibilities for the refusal of consent is a necessary condition for “real
autonomy and meaningful consent” (Bunting et al. 2016). Children may be
participating in the decision-making process and be meeting the participa-
tion model criteria. However, even then, they might not be exercising their
agency in the strict sense if their ‘voices’ stem from the particular power
relationships they are in or from highly constraining contexts. Only with
this ‘strict’ understanding of agency that considers relational and situa-
tional aspects can we explore if we are taking their voices seriously, walking
the thin line between empowerment and protection. The next section will
explore this through case studies.

6.5 FINDINGS & D1scussions

This section presents an analysis of the process of children’s (in particular
mid- to late-teenagers’) involvement in decision-making about their own
marriage by using a ‘strict’ understanding of agency. Considering the situ-
ational and relational aspects of the decisions, each case demonstrates how
and to what extent these teenagers exercise agency.

6.5.1  Case of Risky: exercising agency that inhabits norms

When Risky married his wife Widi, he was 18 and Widi was 16 or 17 years
old. They had been in a courtship (pacaran) since junior high school, and after
four years of pacaran, Widi became pregnant. Widi did not tell Risky about
the pregnancy at first, but he eventually found out through her parents, who
came to tell him to take ‘responsibility’. He said he was “a little scared” at that
time, but his father told him that he would ‘just have to accept it’.

Risky and Widi began having sex when Risky was in his first year of high
school. They used a condom the first time, but afterwards, they continued
without it; ‘just trying” as Risky said. When I asked Risky if he was ready to
marry Widi, he said yes. He was not only ready, but he wanted to marry her.
I then asked if they were trying to become pregnant so they could marry, to
which he answered, “‘maybe not... but just trying’.

For him, the ideal age of marriage is 23. He thinks it is better to first gradu-
ate from university. When I asked him if he thought about not marrying
Widi after finding out about the pregnancy, he said ‘no, [ have to marry
(harus nikah)’. 1 further asked who said ‘harus nikah’ and he said ‘myself’.
When I asked him if he has ever regretted that Widi became pregnant at that
time, he said no. They want another baby next year.

It was Widi’s parents who initiated the discussion about marriage, and
Risky’s father who pushed for it. It seems that the marriage decision



Walking a thin line: Taking children’s decision to marry seriously 127

was imposed on him at that time as something that he would ‘just have
to accept’. However, it is also evident that he understood why he had to
accept it, as he understood and agreed with the norm that one has to marry
when one’s girlfriend becomes pregnant. He also described that it was he
(‘'myself’) who considered it necessary to marry when his girlfriend became
pregnant. This is internalization, i.e., inhabitation of the norms.2 Therefore,
although his parents initiated this marriage decision, it can also be consid-
ered Risky’s act of agency.

6.5.2  Case of Agus and Mawar: parental involvement and different
types of decisions

For the first interview with Agus and Mawar, I was invited to their house,
where Agus’ mother was present. I explained my research and clarified that
I came to talk about the marriage of Agus and Mawar. On that day, Agus’
mother dominated the conversation, even when I directed my questions to
Agus and Mawar. She repeated several times during the interview that they
married because of mutual love (“sama cinta” and “suka-sama-suka”). If chil-
dren like somebody, marriage is “up to the children”, she said. I felt that
Agus’ mother wanted to take control of their story. I also wanted to hear the
story from Agus and Mawar, so for the second and the third interview, I met
them outside of their house, without Agus” mother. They then expressed the
motivations behind their marriage in more detail and somewhat more freely.

Mawar married at the age of 16. Since she was young, she has lived in Den-
pasar with her parents, who were vendors and were often away from home,
working on other islands. After finishing junior high school (SMP), she
started working at the age of 15 at a tailor store. She met Agus at the store,
and they started dating. Mawar first wanted to hide this from her parents, as
she was afraid that her father would get angry with her for dating at such a
young age. However, when they went to see her father after one year of dat-
ing, he was just startled (kaget). And at the second meeting, he told them to
get married. Agus jokingly said that they married because Mawar’s family
was afraid of a ‘hit-and-run’, that he was dating without commitment and
would run away before marriage. If Mawar’s father had not asked them to
marry, they would not have considered marrying at that point. In fact, they
never planned to have a baby or to marry, and just wanted to ‘follow the
flow’. For Agus, it did not matter whether they married sooner or later.

In Bali, parents are heavily involved in marital decisions, including deci-
sions about the partner, the type of marriage ceremony, post-marital
arrangements, and so on. Parents sometimes even decide whether their chil-
dren should marry and when, especially when an extra-marital pregnancy

2 See Section 1.2.5. In this dissertation, ‘agency’ is defined not only as acts that resist norms,
but also the multiple ways in which one inhabits norms.
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occurs. This type of decision-making sometimes also involves a banjar head
(see Section 4.2.1). In Agus and Mawar’s case, the trigger for their marriage
was the pressure from Mawar’s father, but it did not seem to have disrupted
their lives or plans. Both Mawar and Agus were already working, and
according to Agus, they would have still married sooner or later. Thus her
father influenced the timing of their marriage, but not her choice of partner
and other arrangements. This case shows parental involvement in marriage
decisions and the different types of decisions in which agency was exercised.
Although Agus and Mawar exercised little agency in deciding when to
marry, they decided who to marry and about their life after marriage.

6.5.3  Case of Ayu: genuine agency of her own and limited life options

Let me now detail the case of Ayu, whom I introduced at the beginning of
this chapter. Ayu lives in the poorest community in Denpasar (i.e., the Pasar
Community, as explained in Section 5.2.3). This community has lived in
Denpasar for two or three generations, with women and children working
as carriers (fukang suun) at a traditional market or men working as park-
ing guards or construction workers. They are all from a village from one
of Bali’s most remote and poorest areas, living in a small residential com-
plex (kost). They seem to have little interaction with the rest of the world.
They also only marry within their circle. Most of them have never had any
schooling experience and are illiterate. For generations, it has been normal
for girls in this community to marry before 18, and some people consider
marrying early as evidence of attractiveness.

I visited Ayu in her community several times, and I would often find her
peeling a bucket of garlic or onions while holding her baby girl in a sling.
She would sell a bucket of peeled garlic for Rp. 40,000 (€2.5) and 10kg of
peeled onions for Rp. 20,000 (€1.2). Ayu started working as a market car-
rier as soon as she could, earning around Rp. 50,000 (€3.1) per day. She has
never been through formal education. She said that she did not like going
to school because ‘the teachers were very strange” and because she had a
slight speech impediment; she could not pronounce the ‘R’ sound clearly (in
Balinese, this is called the badil).

I talked with Ayu’s mother, who herself married at the age of 16. She did not
want Ayu to get married so early because to her ‘she was still a baby, not a
teenager’. She said:

When she marries, she is not my child anymore. She belongs to her husband. Now she
will work for his family and not for me.3

3 Interview, May 2017.
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This remark shows the expected duties and roles of children in the com-
munity. When girls marry in the Balinese kinship system, they ‘marry out’,
so poor families are not content when their daughters marry at a young
age. As explained, she had a run-away marriage, which did not involve her
mother’s opinion.

Despite the limited life options Ayu seems to have, she was surprisingly pro-
active, and her marriage decision displayed genuine agency: she set up the
plans for marriage and only later informed the adults of the decision. Ayu
seemed to be aware of the limited options available to her and chose what
she felt was her best option. However, proactive decisions do not neces-
sarily lead to expected outcomes. Her expectation of married life (‘I do not
have to work and can be lazy at home’) was wrong, and she realized that
she still has to work to earn a living in her new household. It is likely that in
her situation, she was not fully aware of the consequences of her decision.

6.5.4  Case of Swasti: social pressure

Swasti, which I introduced in the previous chapter (Chapter 5), is also rele-
vant for the analysis here. She lived in a rural village in East Bali and became
pregnant when she was 15 years old, in her last year of junior high school.
She and her boyfriend have lived in the same village, met in one of the
neighbour’s ceremonies (upacara), and have been in pacaran for over a year.
When I asked her what she liked about him, she just said ‘I was still young
and unstable’. At the time of the interview, they had already divorced.

Swasti’s boyfriend first denied that she was pregnant with his child and
refused to marry her. However, after a week, he eventually agreed, since he
was ‘ashamed’ (malu) because their relationship was known in their small
village. Although her mother told her to have an abortion since they were
so young, Swasti decided not to have one because she was ‘scared’. Instead,
she stopped going to school. After giving birth, while being married, she
managed to return to education and finished kejar paket B (the junior high
school equivalent).

Although she does not regret having a child, she regrets marrying her hus-
band. Looking back, she said:

IfI could return to the time when I became pregnant, I would choose to be a single mother.*
However, at that time, it was not an option. People in the village did not

accept single mothers. If she gave birth out of wedlock, she and her fam-
ily would have been ostracized from the local community (banjar). She

4 Interview, July 2017.
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mentioned that her parents eventually let her marry because Swasti and
her boyfriend loved each other (suka-sama-suka). I asked her if she wanted to
marry him at that time, to which she replied:

How can I say ... (pause) I guess, yes.5

Like Ayu, Swasti pushed her way through marriage because of ‘mutual
love’. She was highly involved in the marriage decision. However, this case
also demonstrates the social pressure that strongly affected her decision.
Especially in rural areas, community is so central to their lives that pregnant
teenagers are left with no choice but to marry. The social structure Swasti
lived with severely limited her capacity to exercise agency. Although retro-
spectively, she would rather have been a single mother, she also acknowl-
edged that not marrying was not an option at that time.

Notably, this social pressure also exists in urban areas. My research assis-
tants, educated and urban Balinese young adults, explained the difficulties
with the norms:

A: People in Bali run around in circles of adat, and it is very difficult to break them.

B: And if you are different, while everyone believes in all those adat ceremonies and rules,
you can’t do anything. You just have no choice but to follow the others in those rules. It's
very difficult to be different.

A: Exactly. If you don’t do upacara, your identity will be questioned. People say to you,
“Are you Balinese?’®

In Denpasar, Riska’s case and her remarks also suggest the strong influence
of social norms. She became pregnant while still in school and outside of
marriage, and she eventually had a miscarriage:

After I had this miscarriage, everybody said ‘it’s going to be okay’. Everybody took care of
me, but I wanted them to leave me alone. They looked at me as if I was sick. They said “it’s
going to be okay’, but I knew that it was not okay for them. I blamed myself for not being a
perfect daughter. My mother always told me what she wanted me to do. To meet her expec-
tation, I studied hard to be at the top. But I failed when I got pregnant before marriage.”

These stories of expectations are not unique to Indonesia. Social pressure
is omnipresent and influences our behaviour everywhere: in rural and
urban areas, in the ‘Global South” and ‘Global North’. The reference net-
work framework, which I explained and used in Chapter 5, indicates the
inevitable correlation between social norms and individual behaviour and
decision-making.

5 Interview, July 2017.
6 Personal Communication, August 2017.
7 Personal Communication, May 2017.
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6.5.5  Overall Analysis

I chose these four cases because they are especially rich in information, and
therefore valuable for a qualitative analysis of the ‘strict’ understanding of
agency. These four cases represent all 16 cases in the children’s” degrees of
participation. The overall analysis of the 16 cases shows that none of those
who married young expressed themselves as having been forced to marry.
In Hart’s Ladder diagram, the 16 cases are also mostly categorized as high-
level participation. Half of the cases are in Step 8 (Child-initiated, shared
decisions with adults), while the other half ranges from Step 4 (Assigned
but informed) to Step 7 (Child-initiated and directed).

However, as | have argued earlier, assessing children’s participation is not
enough to examine their agency in decision-making processes. Are those
decisions an outcome of children’s acts of agency, even under the strict’
understanding of agency? Power imbalances are also evident in child-
parent relationships, which influence children’s voices. According to UNI-
CEF Indonesia, “child marriage is an outcome of prevailing social norms”
(Irdiana 2015). The case studies have proved that strong social pressure
does exist, especially in the context of pre-marital pregnancy. For example,
Swasti’s choice to marry seems to have been out of necessity. In fact, 90%
of the studied cases of child marriage were caused by unplanned pregnan-
cies, to which child marriage is a “solution” (see Chapter 5). In other words,
a lack of access to reproductive health tools and the existing social struc-
tures severely limit the pregnant teen’s possibilities. Various social networks
build the structure: the parents and peers (see Chapter 5), their extended
family members, and the larger community in which they live.

However, considering all child marriage as an outcome of prevailing social
norms denies the possibility of exercising relational autonomy. Swasti’s
case presents a kind of ‘submission” since she chose marriage because she
did not see any other options. By contrast, Risky’s case shows the possibil-
ity of exercising agency in a way that inhabits norms. Agency is not only
about resisting social norms (i.e., the norm that ‘one has to marry in cases
of pregnancy’) but also about following them. Ayu’s case also illustrates the
possibility of exercising agency in a situation with limited possibilities. She
lives in a “difficult situation’, in poverty and without education. This eco-
nomic condition is relevant when examining whether she really exercised
her agency. Was refusing marriage a possibility for her? While advocates
against child marriage describe poverty as a factor driving children into
marriage (see, e.g., Vogelstein 2013), Ayu was very proactive in her decision
to marry. While a ‘difficult situation’ requires special attention, it does not
mean that people cannot exercise agency in such situations. In fact, Ayu was
aware of her life choices and exercised her agency within the limited pos-
sibilities that she had. She was, in Maithreyi’s (2019) words, a “strategically
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opportunising actor” who sought to make her life more meaningful despite
the structural constraints placed on her.

The next question is ‘to what extent should policymakers take children’s
voices seriously?” To what extent should policymakers decide what is and is
not good for children? For instance, although Ayu did exercise her agency
to marry, it became clear that she was either unaware of the consequences
of such a decision or had wrong assumptions about it. Does it mean that she
was ‘too young’ or ‘not mature enough’ to make decisions? Theoretically,
children’s views must be given due weight when they are capable of form-
ing them (Article 12 of the CRC), namely when they have “sufficient under-
standing to be capable of appropriately forming his or her views on the
matter” (Committee on the Rights of the Child 2009). However as Lundy
et al. (2019: 403-6) have indicated, ‘appropriately’ risks adults imposing
subjective assessments on the quality of the children’s views and “the best
interests principle cannot be automatically invoked by an adult to trump
the views of a child”.

It is tempting to intervene in children’s seemingly ‘wrong’ decisions. How-
ever, there is a need to step back and reconsider our assumptions. In doing
so, the key question should not be whether the decision is wrong. Instead, it
should be whether policymakers should attempt to withdraw the decision
from the child (e.g., by imposing a general ban on child marriage), keeping
in mind the problems children are experiencing. These problems may differ
greatly depending on the society in which the children live. As explained in
Section 6.2, childhood varies in its forms and meanings, in each society and
time. This diversity of childhoods (Jenks 2004: 5-6; see Section 1.1.2) makes
it extremely difficult, if not impossible, to make a moral standard univer-
sally applicable.

Chapter 2 has demonstrated that child marriage is currently described as ‘a
harmful tradition” (The Fourth World Conference on Women 1995; United
Nations Children’s Fund 2005). However, this framing is problematic as
“the notion that non-Western people are governed by culture suggests they
have a limited capacity for agency, will, or rational thought” (Volpp 2000:
96). Hopgood (2016), with an example of female genital mutilation (FGM) of
girls, describes such intervention as “international paternalism”. In the case
of FGM (as well as child marriage), parental paternalism (parental author-
ity to decide what is right and wrong for their children) competes with
international paternalism (international human rights activism). Children
are almost absent from the discourse (Ibid). The international paternalism
“overrules” parental paternalism, presuming that cutting one’s daughter is
wrong (Ibid: 257). Hopgood (Ibid: 290) also raises an important point about
responsibilities: while the international anti-FGM movement’s gaze moves
on and activists eventually get back on the plane, parents remain responsi-
ble for the long-term life prospects of their daughters. While child marriage
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and FGM are two considerably different issues, the types of paternalism
and the responsibilities of interventions are also relevant for the discussions
on agency in the child marriage framework.

The discussions about agency in ‘harmful traditional practices” are highly
racialized. Human rights activists tend to assume that girls in the Global
South need liberation through induction into the metropolitan West’s pro-
gressive social norms. Consequently, they describe ‘other’ girls as ‘always
or already victims’, to be rescued from cultural norms. It is a legal fiction
that children are incapable of making decisions. They are capable of both
self-agency and active collaboration with adults (Tobin 2015: 178). However,
taking a child who wants to marry seriously requires liberating ourselves
from such discriminative notions.

Taking children’s voices seriously should occur alongside saturating their
world with accurate and realistic information and creating an enabling
environment. That 90% of the child marriage cases in Bali arise from
unplanned teenage pregnancies indicates the urgency and necessity of
providing reproductive health information. Another important task is cor-
rectly informing children about the possible consequences of marriage. This
knowledge, alongside better access to reproductive health tools, a way out
of poverty, and equal access to basic education, can prevent adolescents
from unwillingly limiting their own choices and opportunities. Children are
also resilient. The case studies demonstrate that they can craft their life after
marriage in the most desirable way, given the possibilities. For example,
Swasti found a way to continue her education after marriage. By focusing
on stimulating their resilience, policies should be designed to help already-
married children continue their education and build the life they wish to
lead. For the child marriage framework to be truly emancipatory, it needs to
provide increasing and differentiated options instead of a general ban.

6.6 CONCLUSION

This chapter demonstrated that despite the changing paradigm in the chil-
dren’s rights discussions and policies, the child marriage framework still
relies on a traditional protective approach. It first established that the child
marriage framework is inconsistent with the CRC in two ways:

1) It fails to consider children’s evolving capacity and the right to be
heard.

2) It fails to ensure that a margin of appreciation is incorporated into
the ‘best interests of the child” principle.

By not considering these two principles, the rigid child marriage framework
limits itself in its capacity to meet the CRC’s goal.
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The practice of ‘listening to children’s voices’ is more challenging than the
theories may suggest. Both academics and practitioners in the children’s
rights field have tried to apply the theories by assessing and enhancing chil-
dren’s participation in the decision-making process. However, the known
participation models are not sufficient to fully explore children’s ‘voices’
or to examine their agency in the decision-making process. In examining
the extent to which children are exercising agency, both relational and situ-
ational aspects should be carefully considered.

The case studies from Bali were analysed based on the “strict’ understand-
ing of agency and enable us to explore whether or not we should take their
voices seriously. None of those who married young expressed themselves as
having been forced to marry, nor did they describe their marriage as a child
marriage or an arranged marriage. Although the social pressure and paren-
tal influence were evident, some children were able to reason their marriage
decisions based on the norms that they inhabit. Some demonstrated their
agency within the limited possibilities they had. When listening to chil-
dren’s perspectives, it becomes clear that they decide to marry out of love,
to belong to the community, and for new opportunities.

Based on these points, I maintain that the current measures against child
marriage fail to walk the thin line between children’s empowerment and
protection. Setting the marriageable age at 18 essentially bans child mar-
riages, which takes this decision away from teenagers who have proved
themselves autonomous enough to act with agency. The shift from protec-
tion towards empowerment requires a more holistic and inclusive approach
(see Chapter 2), since taking any married children’s voice seriously requires
our own liberation from a fixated image of children being passive victims,
especially in the Global South.

The danger of an incomplete or inaccurate framework is that it deviates
reform efforts away from problems experienced by local communities. As
demonstrated in Chapter 5, the problem that Balinese adolescents face is
not marriage itself, but unplanned teenage pregnancy. A lack of knowledge
about adolescent reproductive health limits their choices and opportunities,
so actors should invest in an enabling environment, including better access
to reproductive health tools, poverty reduction, and equal access to a basic
education system. For the international child marriage framework to focus
on empowerment rather than bans, policy priorities should be designed to
encourage children’s participation in and collaboration with adults in deci-
sion-making, where they are informed of the consequences of marriage and
their love relationships. Government policies and CSO programmes could
also be improved to stimulate children’s resilience, improve their life after
marriage (e.g., supporting married children in continuing their education),
and enable them to live the life they wish to lead.
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7.1 Di1sCUSSIONS ON CHOICE IN CHILD MARRIAGE

When discussing child marriage, choice is an important yet uncomfortable
topic. At Girls Advocacy Alliance’s event in Amsterdam, they introduced
their projects as aiming to support girls in Africa in “having their own voice
to be heard”. This suggests that the ultimate goal is to support their choices.
Their representative was a girl from Ethiopia, selected to be heard in Geneva.
The girl was chosen because she could tell “vibrant stories” of why she
opposes child marriage practice with “capacity and confidence”. Discussion
about children’s choice and agency to marry was simply absent. I tried to
raise the issue by asking what their approach is to children who themselves
want to marry. They replied to me that they were in “constant dialogue with
local communities to change customs and traditions”. “It is difficult to fight
with that kind of perception”, they said. In their eyes, children cannot pos-
sibly want to marry, so they blame such scenarios on bad customs and tradi-
tions that they need to combat.

Who, then, are these activists fighting? While they intend to support girls’
choices, well-being, and rights, it seems that they could end up fighting
against these very goals. The logic behind their approach is that all child
marriages (regardless of the presence of ‘consent’) are wrong since mar-
riage means the end of formal education. However, this is not necessarily
the case. Some of my informants in Bali did continue their education while
being married. However, the Girls Advocacy Alliance seemed unwilling to
explore the varied meanings and possibilities of “‘marriages” while being
determined to undertake the massive task of changing the ‘customs and
traditions’ of local communities on the African continent.

As this dissertation has demonstrated, the international child marriage
framework influences both transnational and national policies and pro-
grams. Human rights advocates, such as the Girls Advocacy Alliance,
work within this established framework. In this sense, human rights law
and discourse produce particular practices. They provide specific rules and
directions that CSOs and policymakers follow. However, these laws and
discourses are a product of specific ways of thinking about development,
progress, and freedom. This dissertation explored the puzzle of ‘agency’
within this framework and tried to understand what choice means for inter-
national organizations, and children themselves. It offers a perspective and
creates space for discussions about this uncomfortable topic.



136 Chapter 7

7.2 MULTIPLE NORMATIVE FRAMEWORKS THAT RELATE TO THE PRACTICE
OF CHILD MARRIAGE

To understand the meaning of choice, one must understand the influences
of structures, since children’s agency is intimately entangled in social and
cultural institutions and norms at different levels of society. To do so, I ana-
lysed multiple normative frameworks that child marriage practices inform
and within which they are treated.

The first questions concerned the global discourse on child marriage and
the influences of the international normative framework. By studying child
marriage as a discursive practice, the analysis revealed that the framework
had been constructed based on two assumptions: 1) what it means to be
a ‘child” and 2) the modern ideals of marriage (see Chapter 2). By build-
ing on these modern assumptions, the framework tends to traditionalize the
problems. It dismisses what international institutions consider ‘traditions’
of ‘the South” without seriously trying to investigate them. Such a process of
international standard making, ignoring the diverse meanings of ‘child” and
‘marriage’, seems to stem from a lack of dialogue, becoming ‘monological’.

The influential international framework informs the state legal system since
states need to adjust their legal framework once they subscribe to the inter-
national agenda. This dissertation considered law-making and implemen-
tation in Indonesia and revealed the dilemmas and compromises in legal
practice around child marriage. Law-making in family law involves con-
flicts between liberal and conservative ideas on marriage, family, and sexu-
ality. The tension between these ideas was at the heart of a series of recent
judicial reviews of the 1974 Marriage Law at the Constitutional Court. Fol-
lowing the court’s decision in 2019, the Indonesian parliament has set 19 as
the new minimum marital age for both women and men. While marital age
laws will change, the local and religious concerns will challenge their imple-
mentation. To give an indication about the scope of such challenges, about
one million marriages a year that have been legally concluded in Indonesia,
would be illegal once the new law comes into force.l

Local state legal agents, charged with implementation, deal with a complex
set of normative frameworks (i.e., religious, adat, and state law). Our study
in West Java showed that (1) judges use their discretion to achieve compro-
mises between state laws and local norms and (2) village bureaucrats use
their unofficial support system to solve legal issues following their custom-
ary and religious norms (see Chapter 3). Both in West Java and Bali, courts
almost always grant marriage dispensations, and the decisions are simi-
larly reasoned and justified, although using different (state) laws and terms

1 The number is an estimate, calculated based on the total number of annual female adoles-
cent marriages (15-19 years old) (Badan Pusat Statistik (BPS) 2016: 42).
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tailored to each religious background. For instance, while in West Java judges
use the Islamic concept of ‘kemaslahatan’ (common good) to explain the neg-
ative consequences of not granting dispensations, in Bali judges similarly
justify their decisions by using the words ‘negative impact’.

The comparison between West Java and Bali indicates that religion and kin-
ship custom are the main explanatory factors for different motivations and
impacts of child marriage. For instance, in West Java with mainly Muslim
populations, the most urgent reason to marry is to avoid zinah (premarital
sexual intercourse), while in Bali, premarital sexual intercourse is somewhat
accepted and considered ‘common’. And in the Balinese patrilineal kinship
system, it is crucial to marry before prospective brides give birth, as new-
borns join their fathers’ lineage. But such motivation and narratives are
absent in West Java. What both areas see in common is that, in cases deal-
ing with teenage sexuality in Indonesia, families, adat authorities, and state
agents collaborate to find a way to maintain a moral and social order. The
pressure to do so is especially strong when unmarried teenagers are preg-
nant. This way of dealing with sexuality results in mid-teenagers’ marriage,
which international institutions call ‘child marriage’.

In Bali specifically, when marriage dispensation cannot provide a solution
to extra-marital pregnancies, girls’ families sometimes prosecute the boy for
sexual intercourse. These cases indicated that the families and judges use
laws to re-establish the moral order that they feel has been disturbed, often
by punishing boys for premarital sexual intercourse. The overall analysis of
both marriage dispensation cases and sex crimes suggests that judges take
a pragmatic moral approach to using law to ‘restore harmony and peace in
the community’.

Both at the national and local levels, the process of law-making and imple-
mentation is the outcome of continuous struggles with diverse norms on
marriage, family, and adolescent sexuality, in a rapidly modernizing Indo-
nesian society. At another level, individuals also deal with the increasingly
diverse normative frameworks, stemming from their various social relation-
ships (i.e., ‘reference networks’; see Chapter 5). In the analysis of individual
cases of children who marry under the age of 18 in Bali, I explored the social
and societal contexts in which they decide to marry. The findings showed
that while international human rights institutions consider child marriage
a problem and tend to view those who practice it as ‘traditional’ (i.e., insuf-
ficiently modern), for these young people ‘child marriage” is actually a solu-
tion to navigating the modern world.

With increased mobility and educational opportunities, lifestyle norms
and choices have generally diversified. Adolescents now live with different
simultaneous normative frameworks, more so than their parents did. While
adolescents today tend to marry later and have “permissive” attitudes and
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behaviour towards sexual relationships before marriage, they are also con-
strained by their religious norms of piety. For example, a remark by one of
the teenage girls in Bali illustrates this tension:

“This friend of mine who ot pregnant used to go home early morning, drunk, and in
open clothes. Even more open than people in the West. [...] In the West they can be open
about relationships between boys and girls, but here rumour can spread and taint a good
name of the family”.

For adolescents caught in between ideas of sexual morality and marriage,
they manage their romantic and sexual relationships by balancing modern
demands within customary normative systems. ‘Child marriage’ is often a
way to bridge the normative gap. This highlights the discourse’s paradox of
modernity. While international human rights actors advocate eliminating
child marriage to achieve modernity’s ideals, ‘child marriage” is a response
to modern social conditions (see Chapter 5).

Finally, case studies of ‘child marriage’ from my fieldwork in Bali explain
how some children (particularly in their mid- to late-teens) exercise their
agency and capacity in deciding to marry. The case studies contrast the
common image of child marriage as forced with many cases where teenag-
ers decide to marry. The careful examination of their decision-making pro-
cess shows that these teenagers can and do decide to marry, at times under
relational and situational constraints.

Relational constraints are the power dynamics among children, their par-
ents, their extended family, and local leaders. Swasti, who became pregnant
at 15, felt she had to marry because of the strong social norms in her rural
village. She and her family would have lost the crucial part of their rela-
tional and social life in the village if she had given birth outside of wedlock.
Situational constraints are the options children had at the time of decision-
making. For instance, Ayu, who married through run-away marriage, lived
in a “difficult situation” with poverty and no education. However, while
the ‘difficult situation’ requires special attention, it is also important to
acknowledge the possibility of exercising agency under such conditions.
Ayu, despite the situational constraints, was proactive in deciding to marry
young. “I am more free when I am married — I do not have to work and raise money
so I can be lazy at home”. She seemed to be aware of her life options and chose
what she felt was her best option, even though her expectations of married
life were later proven wrong.

The analysis of the general international children’s rights framework
showed that the current child marriage framework does not necessarily
reflect children’s rights as laid down in international instruments such as
children’s rights conventions (CRC and ACRWC). If one asks when policies
and laws should intervene in children’s decisions, the process of decision-
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making needs to be carefully assessed. This assessment should consider
both how much children participate in the decision-making process and on
how they make the decisions (i.e., the relational and situational constraints).

It is illuminating to see how these normative frameworks at international,
national, provincial, local, and individual levels relate to each other. Rel-
evant theories include the socialization of human rights norms (Ropp and
Sikkink 1999) and the vernacularization of human rights (Merry 2006b).
These are what Engel (2012) calls the “vertical model” of studying rights
consciousness. He points out some potential problems with the vertical
model. He proposes combining it with the “horizontal perspective”, “to
ascertain what norms, practices, and beliefs prevail within carious social
fields where ordinary people engage in everyday interactions” (Ibid). He
argues that only with that combination can researchers gain some under-
standing of human rights projects’ successes and failures in broader social
contexts (Ibid).

My analysis of the multiple normative frameworks provided both the ‘verti-
cal’ and ‘horizontal” perspectives. The vertical perspective involved “tracing
the flow of legal forms and practices from prestigious and authoritative cen-
ters of cultural production to local settings” (Ibid). It revealed the influences
of international human rights institutions (i.e., law and discourse) and how
these transnational norms may be adopted at the national level. The hori-
zontal perspective provided perhaps the most significant findings of this
study, revealing the gap between the rights that liberal legalism endorses
(i.e., what international human rights aim to achieve) and the rights of the
relational self (i.e., relating to other people). I will come back to this issue in
Section 7.4.

7-3 MULTI-LAYERED REASONS WHY CHILDREN MARRY

Overall, the analysis and discussions throughout the chapters reveal the
multi-layered reasons why children marry. Structural explanations (e.g.,
lack of opportunities and oppressive social structures) are important but not
exhaustive explanations. Organizations that work within the international
child marriage framework tend to focus exclusively on these structural rea-
sons and are inattentive to the other subjective reasons why children marry.
In contrast to structural constraints that individuals cannot control, subjec-
tive reasons are those an individual feels and describes.

By exploring the subjective reasons by listening to children’s perspectives,
this dissertation showed that many of them decide to marry for love, desire,
to belong to the community, and for new opportunities and hopes. These
subjective reasons for why children marry have been largely absent from
the human rights discourse because the structural reasons silence them.
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Acknowledging children’s agency to marry highlights that the current child
marriage framework is constructed on a partial understanding of why they
marry. For instance, adolescents” sexuality is missing, which is at the heart
of child marriage. Social (un)acceptance of pre-marital sexual intercourse
and (in)availability of tools for reproductive health are the core factors for
why teenagers marry in Indonesia. Given that many adolescents worldwide
live in societies where pre-marital sexual and romantic relationships are a
taboo and even a crime, marriage is sometimes a way to have ‘legitimate’
sex, to gain sexual autonomy and moral legitimacy. In this sense, the new
minimum age for marriage in Indonesia raises a serious question concern-
ing adolescents’ sexuality and age of consent (i.e., to have sexual inter-
course), which was completely absent in the debates about the new law.

The control (or lack thereof) of teenagers’ sexual behaviour is a common
concern across countries. Even within the Western world, parents deal dif-
ferently with their children’s sexuality. Schalet (2011) demonstrates how
American parents struggle controlling their children’s sexual behaviour,
while Dutch parents manage it by often permitting young couples to sleep
together and providing them with contraceptives. Desiring bodies and
mind is universal and hard to rationalize. Conceptualizing agency as mak-
ing rational decisions thus seems to leave little space for children’s sexual
autonomy. The question about children’s sexual autonomy leads further to
discussing children’s consent to sexual intercourse and state regulations on
this issue, which needs further exploration.

Just as norms around sexuality differ, the meanings and norms around mar-
riage also differ in each country and society, and for each individual. While
marriage tends to be seen as a vehicle for individual fulfilment, the previous
chapters showed that marriage in Indonesia often involves much more col-
lective processes and meanings. These divergences in marriage and sexual-
ity illuminate that when the human rights framework constructs an overall
framework of ‘child marriage’, the consequences of this framework differ in
each society.

This point about marriage’s diverse meanings and consequences means that
the strict and rigid child marriage framework to ban all marriages under
the age of 18 is not an effective approach. In other words, legislation on
minimum age of marriage is not the most appropriate way to decrease the
incidence of child marriage, neither to fully realize children’s rights. It is
understandable why this abolitionist approach is appealing for advocates
since they focus on the negative consequences of child marriage for girls,
as presented in their reports and campaigns. These consequences include
reduced educational opportunities, reproductive health hazards (e.g., dif-
ficult deliveries, a higher risk of HIV/AIDS, and premature babies with
disabilities), and intergenerational poverty. However, these consequences
are mainly a discourse at the international agenda for women’s rights and
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cannot be taken for granted. These discussions are limited because the con-
sequences are not always well supported by evidence, and the causal rela-
tionship between child marriage and these consequences is often reversed.
For example, child marriage can be a consequence of a lack of educational
opportunities.

Overall, the monolithic framework based on a partial understanding of
why children marry further hinders understanding the core problem. It
does so by traditionalizing the problem: turning a global social challenge
(teenage pregnancy) into a cultural phenomenon (‘harmful traditional prac-
tice’) that is alien to the West or to the upper-middle-class in the South. The
label ‘harmful traditional practice” obscures the social reality and prevents
policy efforts from being effective. The focus on ‘banning’ or ‘eradicating
child marriage’” will not solve the underlying social problems, such as lack
of tools and knowledge about reproductive health. The data has proved
that child marriage is often a symptom of unplanned pregnancies outside
of wedlock, and therefore policies and programs should be redirected to
address this root cause.

7-4 RETHINKING AGENCY IN INTERNATIONAL HUMAN RIGHTS

How do these answers to questions about child marriage relate to critical
and anthropological studies on human rights? They clarify the position of
agency, structure, tradition, and modernity in international human rights.
International institutions such as the CEDAW committee typically talk
about culture as a barrier to progress, based on their understanding of cul-
ture as a static tradition (Merry 2003). Under the label of “harmful tradi-
tional practice”, child marriage is paired with female genital mutilation, sati
in India (the immolation of a widow), female abortion and infanticide due
to son preferences, polygamy, seclusion and veiling, and food taboos for
women (Ibid: 63).

However, this label is misleading. Under a relational understanding, agency
is an ability to choose by making internal reconciliations with structure (i.e.,
patterned arrangements that influence or limit available choices). This is the
difficult and significant boundary between consent and coercion. Impor-
tantly, the structure that actors interact with is not the essentialized ‘culture’
or ‘tradition’, but persons with whom they are in relationships. Structures
do not disappear but are replaced by self-chosen ones (Bauman 2000: 8).
Structures are essentially various relationships and social connections that
an individual forms, which exist in any society regardless of it being ‘tradi-
tional” or ‘modern’. Child marriage occasionally occurs in ‘modern’ social
conditions (i.e., increased educational opportunities and mobility) to accom-
modate modern needs within the children’s structure.
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In light of this understanding of structure, what can be labelled as ‘culture’,
‘tradition’, or ‘custom’ is an essential part of people’s lives. Therefore, it is
not an obstacle to realizing human rights. On the contrary, it is an essen-
tial tool for realizing them. In legally pluralistic contexts, customary and
religious laws can help external supporters of human rights understand
what rights mean for their beneficiaries, and support these rights-holders in
acquiring their rights. Such an approach also enables redirecting the current
human rights framework to pay more attention to the rights of the ‘rela-
tional self’ (see previous chapters), which sometimes are in conflict with
the liberal understanding of ‘individual rights’. The protection of individual
rights does not necessarily lead to the protection of the rights of the rela-
tional self (i.e., belonging to a community), and the latter often stay unno-
ticed within the current approach to protecting human rights.

Why do relational self rights stay unnoticed alongside modern indi-
vidual rights? The reason is that the child marriage framework (and the
human rights framework in general) is constructed on too narrow a vision
of human agency. As human rights are premised on the idea that human
nature is individual and self-sustaining (Santos 2015: 7), they tend to focus
on ‘full-autonomy’ (i.e., decision-making completely independent from
social relationships and structures) in ‘non-traditional” societies. This nar-
row interpretation of agency consequently produces a blind spot: failing to
respect and promote the agency of all, regardless of gender, race, religion,
and age.

Just as a homogeneous and static image of the “Third World Woman” is
useful for Western feminists to motivate Western support (MacDonald 2016;
Mohanty 1984; Mustonen 2017), the stereotypical image of the ‘child bride’
in ‘the Third World” is appealing. The problem is that these images turn
subjective beings into an ‘object’, producing the “third world difference”
(Ibid). As the sex trafficking analysis suggests, when international institu-
tions do not fully accommodate agency and consent, their interventions
become “paternalistic control in the name of humanitarianism” (Merry and
Ramachandran 2017: 255).

The increasing paternalistic control links to a “determining silence” (White
2002). White refers to the silence on the topic of race in development poli-
cies, demonstrating a neoliberal understanding of development reliant on
ideas of modernity (MacDonald 2016: 6). The international human rights
framework is similarly ‘silent” on certain topics, informed by implicit
assumptions about gender, race, and “progress’.

International children’s rights are also based on implicit assumptions about
childhood and developmental psychology (see Chapters 2 and 6). While
the CRC increasingly acknowledges the need to respect children’s agency
and stimulate their participation in decision-making, policies concerning
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children still tend to rely on a protectionist approach. As studies on child
labour and child soldiers also indicate,2 some of the international policies
concerning children’s rights currently fail to walk the thin line between
the empowerment and protection of children. The international children’s
rights scheme tends to overshadow a child’s agency when their decision
seems wrong, from the perspective of a specific socio-economical and socio-
cultural background typical in the West. One difficult question is when the
law should intervene in individuals’ (particularly children’s) autonomous
decisions, which the following section will partially explore.

7.5 EPISTEMOLOGIES OF ‘HUMAN RIGHTS” AND FUNCTIONS OF
"HUMAN RIGHTS’

Considering the blind spot on agency, the universality of international
human rights is in a precarious position. While I do not reject the funda-
mental normative principle that all human beings should enjoy basic
human rights, the assumed universality of human rights can be a double-
edged sword. Focusing too much on the means (a strict and narrow framing
of human agency) fails to achieve the ends (protecting the human agency of
all human beings).

Macdonald (2013: 26) argues that the human rights idea is flawed not
because of its inherent characteristics, but because of how proponents have
used it. This dissertation has shown that advocates interpret and use human
rights regarding child marriage in a dogmatic, unilateral, and simplistic
vision of how things should change. However, this does not mean that the
ideas and goals themselves should change. Human rights can focus on the
ultimate goal without being interventionist (Ignatieff 2003; the “minimal-
ist” approach to human rights) by critically assessing how they function in
practice and allowing for differentiation.

Overcoming the human rights framework’s blind spot then requires a two-
fold shift: first, an epistemological shift to deconstruct the dominant narra-
tive and engage with ‘other” forms of knowledge; second, a procedural shift
to include multi-cultural dialogues. For human rights to be truly universal,
it needs a relativistic twist, not as tolerance without limits (‘anything goes’)
but as an invitation to sufficiently respect differences and carefully access
the need for tolerance and differentiation. This assessment cannot be done
without considering how human rights operate in practice, in contrast to
human rights on paper or as “idolatry” (Ignatieff 2003). Hopgood (2017:
259) usefully distinguishes between “Human Rights” as “universal, global
and monotheistic in voice” and “human rights” as “bottom-up, interpretive

2 See Bodineau (2014); Hanson, Volonakis, and Al-Rozzi (2015); Nieuwenhuys (1996);
Saadi (2012); Van Daalen and Mabillard (2018).
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and flexible in the hands of local people”. In this sense, the debates on uni-
versalism and relativism in Human Rights are in serious need of the anthro-
pology of human rights.

The anthropology of human rights enables an understanding of human
rights” functions in practice, critical to understanding when laws should
intervene. When does a behaviour become so detrimental to individuals
and societies that laws (including human rights laws) need to regulate it?
The rationale behind child marriage bans is that this behaviour is so harm-
ful that it needs to be eradicated by all means, including laws.

Such strict rules and rights frames can have several functions. First, they can
have a symbolic value by setting a normative standard for citizens. They
can also have an external value by signalling a state’s compliance and com-
mitment to international goals, such as the Sustainable Development Goals.
Second, laws can create an “enabling environment” (Shell-Duncan et al.
2013) for those who have fought or wish to fight against specific behaviour.
Shell-Duncan et al. (Ibid) demonstrate that where FGM is being contested,
legislation gave CSOs and individuals greater leverage in favouring aban-
donment. State legislation can also be invasive. For instance, in the fight
against gender violence, state courts and legal processes can reinforce spe-
cific cultural images of femininity and masculinity (Merry 1997). On some
occasions, resorting to trials in state courts can result in the loss of commu-
nal support (Strathern 2004).

One important question is whether laws act as a resource or constraint.
While Merry (1997: 270) suggests that rights generally act as a resource, in
the case of child marriage, the international framework is currently is more
constraining rather than liberating. Such a framework limits its full effec-
tiveness and emancipatory power. Other human rights issues also require
a serious inquiry into and critical reflection on the functions of the propa-
gated rights from the viewpoint of the rights-holders.

76 TOWARDS AN EMPOWERMENT APPROACH: POLICY RECOMMENDATIONS

If the child marriage framework remains monological and categorical,
it also fails to incorporate the diverse views on what a child means. This
lapse results in a protectionist approach of liberal paternalism that misdi-
rects policy designs. Moving away from such a protectionist approach is
not a straightforward journey. The child marriage framework faces a dev-
ilish dilemma between the protection and empowerment of children. The
current framework focuses too much on protection, banning all child mar-
riage regardless of the child’s consent. We should also recognize that this
approach unwillingly sacrifices empowerment by limiting children’s free-
dom to marry that they could be exercising.
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This dilemma goes beyond child marriage. For instance, imagine you have
a teenage daughter who goes out frequently with her new boyfriend. One
day, she is invited to his house for dinner, and his parent calls you and asks
if you agree with her staying overnight. On the one hand, you want to give
her freedom and to trust her, and do not want to be seen as paternalistic or
conservative. On the other hand, you worry about her. Will she be alright,
does she know enough, is he the right kind of boy for her, and isn’t she too
young? When you want to protect her, sometimes you limit the freedom she
could enjoy.

Balancing this dilemma is difficult and uncomfortable. Life is easier when
things are binary, but the reality is often non-binary. Like the parent who
wanders the thin line between giving and limiting their daughter’s free-
dom, the discussions and policies on child marriage should also strive to
balance protection and empowerment. The current protection-focused
approach should focus more on empowerment to achieve human rights and
development goals. Towards this end, it is crucial to know when rights act
as a resource and a constraint. Both human rights scholars and practitio-
ners should acknowledge that the child marriage framework could func-
tion in both ways. Therefore, they should continue to ask whether the child
marriage framework and programmes function as a resource or constraint
towards local rights-holders.

That concludes my theoretical considerations, which illuminate points of
practical relevance. For instance, what does the empowerment-focused
approach mean in a more concrete sense? First, it involves more collabora-
tive and informed decision-making. Policies for child marriage should be
designed to encourage children’s participation in and collaboration with
adults in decision-making, where they are informed of their decision’s con-
sequences. CSO programmes can better educate children to allow them to
make more informed life decisions. That education includes focusing on
what marriage would mean in their life, and how to manage their romantic
and sexual lives in a way that does not unintentionally limit their choices
and opportunities.

Second, empowerment means providing resilience-based support for mar-
ried children. Advocacy for child marriage should invest in stimulating chil-
dren’s resilience towards improving their life after marriage. For instance,
most schools in Indonesia do not accept married or pregnant students. One
of the main reasons for campaigns against child marriage is that it deprives
children of educational opportunities. Changes could occur so that married
children can continue their education. Post-marital support includes voca-
tional training, reproductive health support, and whatever else helps them
lead the kind of lives they want.
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On the last note, the empowerment-focused approach should go hand in
hand with the community-based approach, which focuses on dialogues
and awareness interventions with community leaders, parents, and peer
groups.3 In a society where children are actually ‘forced’ to marry, structural
changes are necessary to foster children’s choices. Therefore, I propose the
empowerment-focused approach not as the sole approach to go forward,
but as a very important additional one. Only with such an approach can
children, both married and not married, lead the lives they wish to live.

3 For community-based approach, see for instance: (Freccero and Whiting 2018; Jones et al.
2015; Karolus, Dewi, and Partini 2019).
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Over the past decade, child marriage has become an increasingly important
topic in the international human rights and development agenda. Unified
under the slogan “End Child Marriage”, non-governmental, governmental
and transnational organizations have intensified their efforts and invest-
ments into this issue. There is currently an increasing amount of investment,
human resources, time, and passions spent on ending child marriage. Thus,
it is a crucial time to reinvestigate and reconstruct the current approach to
child marriage, to ensure that it is effective. To do so, this dissertation offers
empirical evidence and multi-layered analysis of child marriage at different
levels of society, based on findings from my fieldwork in Indonesia.

At the heart of this dissertation, there is a puzzle it tries to solve: while inter-
national human rights institutions celebrate when girls exercise their agency
not to marry, they do not recognize their agency to marry. This contradictory
view on agency is embedded in the international child marriage framework
— the basic structure upon which international organizations deal with child
marriage practice, including its definitions, discourses, and the legal rules.
The title of this dissertation, “Child Marriage as a Choice”, therefore, is in
a sense contradictory, since the international human rights institutions that
constructed the term do not recognize the possibility of children choosing
to marry.

However, ‘child marriage’, defined as “any formal marriage or informal
union where one or both of the parties are under 18 years of age”, has
always occurred independently from how international institutions frame it.
While the campaigns against child marriage tend to present child marriage
as a forced marriage between an early-teenage girl and a much older man,
the reality of child marriage is much more diverse. For instance, my research
in Indonesia shows that many cases of so-called “child marriage” are in fact
love-marriages between adolescents aged around 17. Furthermore, the inter-
national human rights framework identifies child marriage as always forced,
assuming that children are not capable of consenting to marriages. This cate-
gorical approach is problematic, as it risks ignoring the possibility of agency
exercised by a “child’, especially in so-called ‘traditional” settings.

To explore these contradictory views, this dissertation examines two central
questions: (1) why do children marry, and (2) how does this practice both inform
and is treated within the multiple competing normative frameworks that are in
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place. Starting from analysing child marriage discourse at the international
level, I then move to discuss the political contestation over child marriage
at the national level. There, I use a case study on Indonesia, where the ten-
sion over the issue arises between conservative Muslim organizations and
liberal groups of human rights advocates. To zoom in further, I investigate
child marriage as a social practice on the Indonesian island of Bali, where
I conducted fieldwork over six months.

Chapter 2 investigates the dominant international discourse of child mar-
riage and how the concept has been developed, by analyzing major inter-
national reports and rules about child marriage. Under the international
discourse, since when and how did people under 18 become too young
to marry, and why did the age limit become 18? The analysis shows that
the current international framework of child marriage has been developed
through a monological process of international standard making, which
lacks consideration for diverse views on what ‘child” and ‘marriage’ mean.

Chapter 3 examines the way the Indonesian government regulates a social
reality whereby children continue to marry under its law while at the same
time setting goals to comply with the international standards to end child
marriage. In Indonesia, law-making in family law involves conflict between
progressive and conservative ideas, and consequently there is friction
within current family law and laws regarding human rights. Court deci-
sions and interviews show that judges make compromises within their dis-
cretion, and state law is creatively interpreted and applied at the village
level. The resistance both in the law-making and implementation process,
arising from religious concerns of conservative Muslims in a rapidly mod-
ernizing Indonesian society, is an obstacle for the government’s interna-
tional commitment to end child marriage.

Chapter 4 explores how states’ legal agents in Bali navigate state law
through local concerns and customary law, dealing with child marriage
arising from teenage pregnancy. Although Bali is a Muslim-minority area
of Indonesia and knows relative leniency towards premarital sexual inter-
course, teenage pregnancy outside of wedlock in Bali is considered an
‘emergency’, where the morality of the community is at stake. Families, cus-
tomary authorities and state agents collaborate to find a way to fit the emer-
gency situations into locally accepted normative structures. In particular,
judges take a moral pragmatic approach of using law to restore harmony
and peace in the community.

Chapter 5 tries to understand why some children marry under the age of
18 in Bali, and the contexts in which they themselves make the decision to
marry. Interviews with various actors in Bali, including youth themselves,
healthcare personals, teachers and legal practitioners, explain that child
marriage for young people is a socially accepted solution to unplanned
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teenage pregnancy. In a society where abortion is illegal and birth outside
of wedlock is practically difficult, child marriage can be a way for adoles-
cents to manage their romantic and sexual relationships by accommodating
modern social conditions within the customary and more communitarian
normative structure.

Chapter 6, based on interviews in Bali with those who married below the
age of 18, investigates to what extent and how these interlocutors exercised
their ‘agency” when the decision for their marriage was being made. The
analysis proves that children themselves do and are able to make the deci-
sion to marry, albeit under relational and situational constrains at times. The
current international human rights framework therefore oversimplifies the
realities of child marriage and fails to walk the thin line between empower-
ment and protection of children.

The analysis and discussions throughout the chapters reveal the multi-
layered reasons why children marry. Structural explanations (e.g., lack
of opportunities and oppressive social structures) are important but not
exhaustive. By exploring the subjective reasons (i.e., what for them are the
reasons to get married) by listening to children’s perspectives, this disserta-
tion shows that many of them decide to marry for love, desire, to belong to
the community, and for new opportunities and hopes. This understanding
of reasons for child marriage rests on relational understandings of agency.
While a libertarian conceptualization of agency propagates to enhance one’s
capacity to decide on one’s own life independently from ‘the traditional
order’ - in other words, structure — a relational understanding of agency
recognizes a capacity not only to resist the structure but also to inhabit it.
In this logic, children’s acts of marrying (following the structure) and their
act of not marrying (resisting the structure) can equally be an outcome of
exercising agency.

Acknowledging children’s agency to marry highlights that the current
child marriage framework is constructed on a partial understanding of why
they marry. For instance, adolescents’ sexuality is missing from the debate,
while it is at the heart of child marriage. Social (un)acceptance of pre-mar-
ital sexual intercourse and (in)availability of tools for reproductive health
are the core factors for why teenagers marry in Indonesia. Nonetheless, the
framework tends to traditionalize the problem: turning a global social chal-
lenge (teenage pregnancy) into a cultural phenomenon (‘harmful traditional
practice’) that is alien to the West or to the upper-middle-class in the South.
The label ‘harmful traditional practice” obscures the social reality and pre-
vents policy efforts from being effective. The focus on ‘banning” or ‘eradi-
cating child marriage” will not solve the underlying social problems, such
as lack of tools and knowledge about reproductive health. Consequently,
the framework is currently more constraining rather than liberating, and
limited in its effectiveness and emancipatory power.
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I conclude that overcoming the ‘blind spot” of the human rights frame-
work needs a twofold shift: first, an epistemological shift to deconstruct
the dominant narrative; second, a procedural shift to include multi-cultural
dialogues. If the child marriage framework remains monological and cat-
egorical, it fails to incorporate the diverse views on what a child means,
therefore, resulting in a protectionist approach of liberal paternalism that
misdirects policy designs. As the dissertation shows, the current framework
leans too much towards protection and unwillingly sacrifices the empow-
erment. Seeking a balance in this dilemma, I argue that a more empower-
ment-focused approach to child marriage is better suited to achieve the
human rights and development goals. Policies for child marriage should
be designed to encourage children’s participation in and collaboration with
adults in decision-making, where they are informed of their decision’s
consequences. Government policies and NGO programs can also be better
crafted to provide resilience-based support for married children. Only then,
can children, both married and not married, lead the lives they wish to live.
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Kindhuwelijk als keuze: Een heroverweging van
handelingsvermogen in relatie tot mensenrechten

De afgelopen tien jaar is het onderwerp ‘kindhuwelijken” steeds hoger op
de agenda gekomen van internationale mensenrechten- en ontwikkelings-
organisaties. Ngo’s, overheden en internationale organisaties hebben met
de gezamenlijke slogan ‘Stop kindhuwelijken” hun inspanningen vergroot
om een einde te maken aan kindhuwelijken. Daarom is het van groot belang
de huidige benadering van kindhuwelijken opnieuw te onderzoeken en te
‘herconstrueren’, en zo bij te dragen aan de effectiviteit van deze inspan-
ningen. Dit proefschrift biedt een diepgaande analyse van kindhuwelijken
op basis van empirisch onderzoek in Indonesié in verschillende maatschap-
pelijke lagen van de samenleving.

De kern van dit proefschrift betreft een puzzel die ik probeer op te lossen:
terwijl internationale mensenrechtenorganisaties het toejuichen als puber-
meisjes ervoor kiezen om niet te trouwen, weigeren ze te erkennen dat
deze meisjes er welbewust voor kunnen kiezen om wel te trouwen. Deze
tegenstelde visie op handelingsvermogen (‘agency’) is onderdeel van het
internationale kader rond kindhuwelijken — de basisstructuur waarbinnen
internationale organisaties zich bezighouden met de praktijk van kindhu-
welijken, waaronder hun definities, vertogen en de wettelijke regels. De titel
van dit proefschrift ‘Child Marriage as a Choice” (Kindhuwelijk als keuze) is
daarom in zekere zin tegenstrijdig, aangezien de internationale mensenrech-
tenorganisaties die de term kindhuwelijk hebben geformuleerd de moge-
lijkheid niet erkennen dat kinderen er zelf voor kiezen om jong te trouwen.

Desalniettemin zijn kindhuwelijken, gedefinieerd als ‘een formeel huwelijk
of informele verbintenis waarbij één of beide partners minderjarig is’, van
alle tijden — onafhankelijk van hoe internationale organisaties aankijken
tegen een dergelijk huwelijk. Terwijl campagnes tegen kindhuwelijken het
kindhuwelijk bij voorkeur weergeven als een gedwongen huwelijk tussen
een jong pubermeisje en een veel oudere man, is de realiteit van kindhuwe-
lijken veel gedifferentieerder. Zo laat mijn onderzoek in Indonesié bijvoor-
beeld zien dat in veel gevallen het zogenaamde ‘kindhuwelijk” een huwelijk
is dat gebaseerd is op liefde tussen twee adolescenten van rond de 17. Daar
komt bij dat internationale mensenrechtenorganisaties ervan uitgaan dat
een kindhuwelijk altijd gedwongen is, waarbij wordt aangenomen dat kin-
deren niet in staat zijn om vrijwillig in te stemmen met een huwelijk. Deze
categorische benadering is problematisch omdat zij het risico met zich mee-
brengt dat wordt miskend dat een ‘kind” zelf kiest te willen trouwen. Dit
speelt in het bijzonder in ‘traditionele” samenlevingen.
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Dit proefschrift onderzoekt deze tegenstrijdige opvattingen aan de hand
van twee centrale vragen: 1. Waarom trouwen kinderen? 2. Hoe bein-
vloedt deze praktijk de huidige meervoudige concurrerende normatieve
kaders t.a.v. kindhuwelijken en hoe gaat men binnen die kaders om met
deze huwelijken? Als startpunt analyseer ik het internationale vertoog over
kindhuwelijken, waarna ik de politieke strijd over kindhuwelijken op nati-
onaal niveau bespreek. Hierbij gebruik ik als case study Indonesié, waar
conservatieve moslimorganisaties en liberale mensenrechtenorganisaties
tegengestelde opvattingen over kindhuwelijken verdedigen. Om dit verder
uit te werken, heb ik verder tijdens zes maanden veldwerk de sociale prak-
tijk van kindhuwelijken bij niet-moslims onderzocht op het Indonesische
eiland Bali.

In hoofdstuk 2 wordt de ontwikkeling van het dominante internationale
vertoog over kindhuwelijken onderzocht. Hiertoe heb ik internationale rap-
porten en regelgeving over kindhuwelijken geanalyseerd. Aan de hand van
het internationale debat heb ik gekeken sinds wanneer mensen onder 18
worden beschouwd als te jong om te trouwen, hoe deze gedachte tot stand
is gekomen en waarom de leeftijdsgrens om te trouwen op 18 jaar is gesteld.
Mijn analyse laat zien dat het huidige internationale kader met betrekking
tot kindhuwelijken is ontwikkeld middels een monologisch proces van
internationale standaardisering, dat geen rekening houdt met uiteenlopende
opvattingen over de betekenis van ‘kind” en “huwelijk’.

Hoofdstuk 3 onderzoekt de wijze waarop de Indonesische regering de
sociale realiteit reguleert waarbij kinderen wettelijk kunnen blijven trou-
wen terwijl de regering tegelijkertijd doelen stelt om te voldoen aan de
internationale standaard die beoogt een einde te maken aan kindhuwelij-
ken. In Indonesié is er bij het ontwerpen van wetgeving met betrekking tot
familierecht sprake van een botsing tussen conservatieve en progressieve
opvattingen, en als gevolg daarvan bestaat er spanning tussen het huidige
familierecht en wetten met betrekking tot mensenrechten. Uitspraken van
rechtbanken en interviews met rechters laten zien dat rechters hun beslis-
singsruimte gebruiken om compromissen sluiten. Bovendien wordt het
statelijk recht op dorpsniveau creatief geinterpreteerd en toegepast. De
weerstand tegen het verbieden van kindhuwelijken in zowel het wetge-
vings- als uitvoeringsproces, als gevolg van religieuze opvattingen van con-
servatieve moslims in een snel moderniserende Indonesische samenleving,
is een hindernis voor de internationale verplichting van de overheid om een
einde te maken aan kindhuwelijken.

In hoofdstuk 4 wordt onderzocht hoe ambtenaren en rechters op Bali schip-
peren tussen het statelijk recht aan de ene kant en lokale belangen en het
gewoonterecht aan de andere, wanneer ze worden geconfronteerd met
kindhuwelijken als gevolg van tienerzwangerschappen. Hoewel er op Bali
sprake is van een moslimminderheid, in tegenstelling tot de meeste regio’s
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in Indonesié, en er een relatieve tolerantie bestaat ten aanzien van voor-
huwelijkse geslachtsgemeenschap, wordt een tienerzwangerschap buiten
het huwelijk op Bali beschouwd als een ‘noodsituatie’, waarbij de morele
zedelijkheid van de gemeenschap op het spel staat. Families, adatsrechtin-
stituties en overheidsinstanties werken samen om een oplossing te vinden
teneinde deze ‘noodsituaties’ in te passen in de lokale normatieve structu-
ren. Met name rechters hanteren een moreel pragmatische benadering van
de toepassing van de wet om de harmonie en rust in de gemeenschap te
herstellen.

In hoofdstuk 5 probeer ik inzicht te krijgen in de redenen waarom sommige
kinderen onder de 18 op Bali trouwen, en in de verschillende contexten
waarin ze deze beslissing nemen. Interviews met verschillende responden-
ten op Bali — waaronder jongeren zelf, medewerkers in de gezondheidszorg,
leraren en juristen — tonen aan dat het kindhuwelijk een sociaal geaccep-
teerde oplossing is voor een ongeplande tienerzwangerschap. In een samen-
leving waarin abortus illegaal is en geboorte buiten het huwelijk praktisch
gezien bezwaarlijk, kan een kindhuwelijk een manier zijn voor adolescen-
ten om romantische en seksuele relaties te hebben door de moderne sociale
omstandigheden in te passen binnen de traditionele en meer op de gemeen-
schap gerichte normatieve structuur.

In hoofdstuk 6 wordt op basis van interviews op Bali met respondenten
die trouwden toen zij jonger waren dan 18, onderzocht in hoeverre en hoe
zij hun handelingsvermogen hebben uitgeoefend toen de beslissing om te
trouwen werd genomen. De analyse bewijst dat kinderen zelf het besluit
nemen om te trouwen en dat zij ook in staat gesteld worden deze beslissing
te nemen, zij het met inachtneming van eventuele relationele en situatio-
nele beperkingen. Het huidige internationale mensenrechtenkader stelt de
realiteit van kindhuwelijken daarom te simpel voor en slaagt er niet in om
een goede balans te vinden tussen zelfverwezenlijking en bescherming van
kinderen.

De analyse en discussies in de hoofdstukken van dit proefschrift laten zien
dat er meerdere redenen op verschillende niveaus zijn voor kinderen om
te trouwen. Structurele verklaringen (bijvoorbeeld gebrek aan kansen en
onderdrukkende sociale structuren) zijn belangrijk, maar niet allesomvat-
tend. Door de subjectieve redenen te onderzoeken (d.w.z. wat voor kinderen
de redenen zijn om te trouwen) middels het luisteren naar het perspectief
van kinderen, wordt in dit proefschrift aangetoond dat veel kinderen trou-
wen uit liefde, uit verlangen, om onderdeel te zijn van de samenleving en
omdat zij hopen op nieuwe mogelijkheden en kansen. Deze opvatting van
de oorzaken van kindhuwelijken berust op relationele opvattingen over
handelingsvermogen. Waar een liberale conceptualisering van handelings-
vermogen ertoe bijdraagt dat iemands vermogen om beslissingen te nemen
over het eigen leven groter wordt — onafhankelijk van de ‘traditionele orde’
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(dus van structuur) — erkent een relationeel begrip van handelingsvermo-
gen niet alleen het vermogen om weerstand te bieden aan de structuur maar
ook om deze te gebruiken. Op basis van deze redenering kan de handeling
van kinderen om te trouwen (en daarbij de structuur te volgen) en om niet
te trouwen (en daarbij weerstand te bieden aan de structuur) in beide geval-
len een gevolg zijn van het uitoefenen van handelingsvermogen.

Erkenning van het handelingsvermogen van kinderen om te trouwen bena-
drukt dat het huidige frame voor het kindhuwelijk is geconstrueerd op een
onvolledig begrip van de redenen waarom ze trouwen. Zo ontbreekt bij-
voorbeeld de seksualiteit van adolescenten in het debat, terwijl deze de kern
van het kindhuwelijk vormt. Sociale (non-)acceptatie van voorhuwelijkse
geslachtsgemeenschap en (on)beschikbaarheid van voorbehoedsmiddelen
zijn de centrale factoren in kindhuwelijken in Indonesié. Het thans domi-
nante frame heeft daarentegen de neiging om het probleem te ‘traditionali-
seren’: van een wereldwijde sociale uitdaging (tienerzwangerschap) wordt
een cultureel fenomeen (‘schadelijke traditionele praktijk’) gemaakt, iets dat
het “Westen’ en de hogere middenklasse in het “Zuiden’ vreemd is. Het label
‘schadelijke traditionele praktijk’ vertroebelt het zicht op de sociale realiteit
en verhindert effectieve beleidsinspanningen. De focus op het ‘verbieden’
of “uitroeien” van kindhuwelijken zal de onderliggende sociale proble-
men, zoals het gebrek aan middelen en kennis van reproductieve gezond-
heid, niet oplossen. Hierdoor is het frame momenteel eerder beperkend
dan bevrijdend en is het begrensd in zijn effectiviteit en emancipatorische
kracht.

Mijn conclusie is dat er een tweeledige verandering nodig is om de ‘blinde
vlek’ in het mensenrechtenkader weg te nemen: ten eerste een epistemologi-
sche verschuiving om het dominante vertoog te ontmantelen en ten tweede
een procedurele verandering om ook multiculturele dialogen erin te betrek-
ken. Als het frame zo rigide en absoluut blijft als nu, zal het er niet in slagen
om de uiteenlopende visies op wat een kind is te incorporeren. Het gevolg
is een door liberaal paternalisme geinformeerde protectionistische benade-
ring, die het beleid in een verkeerde richting zal sturen. Zoals in dit proef-
schrift naar voren komt, neigt het huidige frame te veel naar bescherming
van kinderen, waardoor het ten koste gaat van hun mondigheid. Om een
uitweg te zoeken uit dit dilemma, stel ik dat een meer op eigen verantwoor-
delijkheid gerichte benadering van kindhuwelijken geschikter is om doelen
op het gebied van ontwikkeling en mensenrechten te bereiken. Beleid met
betrekking tot kindhuwelijken zou gericht moeten zijn op het stimuleren
van de participatie van kinderen en samenwerking met volwassenen bij
de besluitvorming, waarbij zij op zo'n wijze worden geinformeerd dat ze
de gevolgen van hun besluiten kunnen overzien. Overheidsbeleid en ngo-
programma’s zouden ook verbeterd kunnen worden door ondersteuning te
bieden aan gehuwde kinderen en zo hun weerbaarheid te vergroten. Alleen
dan kunnen kinderen, zowel gehuwde als niet-gehuwde, het leven leiden
dat zij wensen.
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Appendices

APPENDIX 1. LIST OF SOURCES FROM THE FIELDWORK IN BALI

In-Depth Interviews with women ever-married before 18: 10
In-Depth Interviews with ever-pregnant teenage girls (not married): 7
In-Depth Interviews with men ever-married before 18: 3

In-Depth Interviews with boys whose actions resulted in pregnancies
(not married): 3

In-Depth Interviews with young wives’ (husbands’) parents: 6
In-Depth Interviews with ever-pregnant teenage girls’ (and the
boyfriend’s) parents: 3

Interviews with judges and court staff: 9

Interviews with legal practitioners: 5

Interviews with marriage registration officers: 1

Interviews with government officers (from various governmental
institutions): 5

Interviews with people from (reproductive) health care (including
doctors): 4

Interviews with CSO members: 8 (along with the workshop, the
WhatsApp chat, etc.)

Interviews with customary authorities (local/provincial leaders,
professors): 5

Interviews with teachers: 2

Chats with adolescent boys: 6

Chats with adolescent girls: 20

Chats with neighbours, friends: 25

Participant observation with a local legal aid organization: 4 trips to the
field, a half-day workshop, and 15 observation sessions at their office.
Participant observation with a CSO working in adolescent reproductive
health: 1 day

Workshop with a local legal aid organization on child marriage in Bali
(details explained in Section 1.3.2)

Hearing on a marriage dispensation case: 1 (2 sessions)

Hearing on a sex crime case: 1 (3 sessions)

Minutes of the drafting process of the 1974 Marriage Law

Minutes of the judicial review on a minimum age for marriage

Court decisions on marriage dispensations: 20

Court decisions on sex crimes: 10
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gon, Myanmar, to work at Mulodo Inc., for their project on local business
development.

On 18 April 2013, she gave birth to her daughter, Michi. She continued to fol-
low her academic passion by enrolling in a Master’s program “Cross-Border
Legal Institution Design” at Nagoya University, funded by the Japanese gov-
ernment’s program for Leading Graduate Schools. During the study, she was
a research assistant at the Center for Asian Legal Exchange. She also worked
at Dreamrunway Salon and Spa, in Cebu, Philippine, for a local develop-
ment project. For her master thesis, she conducted fieldwork in West Java,
Indonesia, in 2014 and 2015. In 2015, she obtained a Master of Laws (LL.M.)
from Nagoya University.

In March 2016, she returned to Leiden University, to work as a PhD
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M.P. Sombroek-van Doorm, Medisch beroepsgeheim en de zorgplicht van de arts bij kinder-
mishandeling in de rechtsverhouding tussen arts, kind en ouders, (diss. Leiden), Den Haag: Boom
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