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8 Trends and analysis in light
of the promises

The three previous chapters of this book explored the role of guidance
documents in three policy areas. This chapter brings the findings in the
three policy areas together, and derives from these findings general trends
or patterns in the issuing and use of guidance documents at the EU level
and the use of guidance documents at the national level. It finds that at
the EU level the issuing and use of guidance documents is governed by
various dynamics (section 8.1), and that at the national level various roles of
guidance as an implementation aid can be discerned (section 8.2). National
courts act in a number of ways as facilitating or counterbalancing actors,
reinforcing or downplaying the role of guidance documents in implementa-
tion processes (section 8.4).

The second part of this chapter analyses the findings on the use of guid-
ance documents in implementing and judicial decision-making practices in
light of the four promises outlined in the section 2.5 of this book. These four
promises are the ‘ideal effects’ that the use of guidance documents should
bring about in order to positively interact with legal principles governing
the implementation of EU law.

Like the results of the research of the role of guidance documents, the
analysis in light of the four promises reveals a differentiated picture. It iden-
tifies implementing practices that enable guidance documents to fulfill their
promises in practice, but also reveals implementing practices that do not
serve, or even actually detract from, the promises of guidance (section 8.5).
Similarly, Dutch courts use guidance documents in ways that positively
interact with the four promises. However, the analysis also finds situations
where the use of guidance documents in judicial decision-making practices
hampers the promises to be fulfilled in practice, giving rise to problems in
light of the legal principles (section 8.5). The chapter concludes that a mixed
picture arises, in relation to the roles of guidance as well as its legal implica-
tions in practice (section 8.6).

8.1 GUIDANCE AS AN INFORMAL REGULATORY TOOL: UNITED IN DIVERSITY

The first, ‘EU part’ of the three case studies, provides insights into the
issuing and use of guidance documents at the EU level, with the aim of
outlining the context in which the use of guidance documents at the
national level is studied. What insights does this first part of the case studies
provide on the issuing of guidance as an informal regulatory tool of the
European Commission?
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8.1.1 The frequency, form, issuing process and types of guidance

The analysis reveals differences as regards the frequency with which
guidance documents are issued and revised, the form of guidance docu-
ments, the ‘bottom-up’ or ‘top-down’ issuing process, as well as the types
of guidance included in these documents. This section outlines the main
differences observed in relation to these four aspects.

Frequency

In the area of direct payments, the guidance documents are issued with
high frequency. Particularly since the last reform in 2013, the issuing of
direct payments guidance documents has become one of the core activities
of the Commission services; their issuing, revision and amendment being
a continuous process. In the area of the Habitats Directive, the issuing of
guidance documents has also become common practice, although the
core Habitat guidance documents are changed less often. For instance, the
Managing Natura 2000 guidance document that was issued in 2000 was not
updated until 2019. A different picture arises in the analysis on the guidance
documents issued in relation to the Citizenship Directive. At the time of
writing, this Directive has been complemented by only two guidance docu-
ments: the COM(2009)313 guidelines and the Handbook addressing the
fight against marriages of convenience.

Form of guidance

The three case studies also reveal that the form of guidance documents
varies in the different policy areas. The widest range of guidance documents
was identified in the area of direct payments. The Commission’s guidelines
vary from letters, notes and working documents on specific questions, to
more general guidance documents. In the area of the Habitats Directive,
the two core guidance documents take the form of ‘guidance documents’
but are complemented by various other documents and good practices that
do not follow the same format. The two guidance documents related to
the Citizenship Directive are more formalised. The guidelines adopted in
2009 take the form of a Communication (COM(2009)313) which has been
translated into 22 different languages. The Handbook addressing marriages
of convenience is a Staff Working Document,! but is also accompanied by a
Communication.?

1 SWD(2014)284 final.
2 SWD(2014)284 final.
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Issuing process

Thirdly, from the case studies a picture arises that the issuing of guidance
documents is often governed by a ‘bottom-up’ process where Member
States ask for guidance documents to be issued by the European Commis-
sion. The Member States requesting guidance has led to the two FMP
guidance documents and is also common practice in the area of direct
payments guidance documents. In relation to the Habitat guidance docu-
ments similar bottom-up trends have been identified. For instance, in the
context of the Fitness check Member States, among which the Netherlands,
have requested more and updated guidance documents. On the other hand,
the issuing of guidance documents can also follow a ‘top-down logic’. The
Commission then issues guidance documents even when this has not been
requested by the Member States. This “proactive’ issuing of guidance docu-
ments has been observed most clearly in the area of direct payments. The
issuing of guidance documents on the initiative of the Commission seems
to be part of a broader trend in which the Commission concentrates on
assisting the Member States on ‘good implementation” of Union law.3

Types of guidance

Differences have also been observed when it comes to the types of guidance
that feature in Commission guidance documents. The greatest variety in
types of guidance has — again — been found in the area of direct payments.
Direct payments guidance documents include interpretative and explana-
tory guidance, provide an abundance of implementing and technical guid-
ance and disseminate ‘good implementing practices’. Some variety as to the
types of guidance can also be found in relation to the Habitats Directive.
The Natura 2000 guidance documents, in particular, also include other
types than interpretative guidelines. The FMP guidelines that accompany
the Citizenship Directive mostly have the character of interpretative guid-
ance, but also provide implementing guidance where they spell out the
appropriate methodology to detect alleged marriages of convenience. The
more recently issued Handbook elaborates on the COM(2009)313 guidelines
and disseminates good practices that have been developed in the Member
States.

8.1.2  Driving forces and pressures to act guidance-proof
Once guidance documents have been issued, expectations are formulated

in different ways at the EU level as to the use of guidance documents at the
national level. These expectations are shaped by the driving forces behind

3 SWD(2017)350 final, p. 33 and Better Regulation Toolbox accompanying SWD(2017)350,
p. 281,282
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the issuing of guidance documents and result in various forms of pressures
to act ‘guidance-proof’.

In the area of direct payments, the main rationale behind the issuing of
guidance documents is the prevention of financial corrections. By issuing
direct payments guidelines the DG AGRI services make clear how they
expect direct payments regulations to be implemented at the national level.
For the Commission, the guidelines are a means to prevent and reduce
irregularities in implementation practices. By applying the Commission
guidelines, Member States run less risk of corrective measures from the
European Commission. What is more, direct payments guidelines often
have a detailed and instructive wording: the guidelines give clear instruc-
tions to the Member States. This detailed character allows the Commis-
sion auditors to use the guidelines as a tool to supervise and monitor
implementing practices of the Member States. As a result, direct payments
guidelines exert strong steering pressures on the Member States to act
guidance-proof.

In contrast, in the area of free movement of persons the issuing of
guidance documents is governed by the rationale of enabling or enhancing
a dialogue between the European Commission and the Member States —
which is expected to be favourable to a smooth and correct implementation
of the Citizenship Directive. This dialogic function of the FMP guidelines is
also reflected in the wording of the guidelines, which is less compelling and
instructive than the direct payments guidelines. This approach leads to soft
pressures on the Member States to act guidance-proof.

Finally, the issuing of Habitat guidelines is governed by yet another
rationale which is to address and respect heterogeneity in the implemen-
tation of the Habitats Directive at the level of the Member States. The
guidelines are drafted with the aim of providing clarity and promoting a
common understanding of Habitat provisions, whilst also respecting the
discretionary powers of the Member States. In this area, the Commission
guidelines explicitly leave room for manoeuvre to the Member States and
emphasise that the guidelines should be used in a way that suits the envi-
ronmental and geographical circumstances at the national level. Due to the
‘active’ role of the Commission as guardian of the Treaties in these areas,
pressures are still exerted to act in conformity with the guidelines.

8.2 ROLES OF GUIDANCE AS IMPLEMENTATION AID

The previous section shows how, at the EU level, the issuing and use of
guidance documents is governed by various dynamics. What happens
at the next stage of the process of governance through guidance, when
guidance is received in the national legal order? The analysis of the use
of guidance in Dutch implementing practices reveals different roles of
guidance. These roles become visible when studying guidance practices in
light of two analytical lenses: the perspectives on their binding character
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and different types of guidance. This section presents the roles of guidance
that have been identified along both lines of the analytical framework, and
shows how these roles are shaped by contextual factors rather than by a
clear and common perspective on the role or status of guidance documents
in implementing practices.

8.2.1 Perspectives on bindingness

The analysis of the use of Commission guidelines in the implementation
process shows that the use of guidance documents is guided by different
perspectives on their binding force. These perspectives range from the
use of guidance as a ‘binding rule’ to the use of guidance as a ‘voluntary
implementation aid’. Interestingly, the perspectives on bindingness not
only differ between different policy areas but can also differ between the
different stages of the implementation process.

Commission guidelines exert the strongest ‘binding effect” in the
implementation of EU direct payments regulations. The findings of this
research indicate that the guidelines are perceived and used as a binding
rule throughout all stages of the implementation process. Moreover, this
perspective of de facto bindingness encompasses nearly all types of guid-
ance. Only the dissemination of good practices of other Member States does
not exert the same binding, and thus steering, effect as the other types of
guidance. Dutch officials noted repeatedly that the role of direct payments
guidelines as a binding implementation aid is guided by the aim of
preventing financial corrections. It is a response to the strong steering pres-
sures exerted at the EU level. Nonetheless, it has been found that ‘Dutch
implementing objectives’, such as promoting legal certainty, consistency,
and feasibility also promote strict adherence to the Commission’s direct
payments guidelines.

In the area of free movement of persons, the use of the FMP Commis-
sion guidelines is characterised by a cherry picking approach. This use of
guidance documents as an authoritative, but voluntary implementation
aid has been detected at different stages of the implementation process. It
encompasses, in particular, the interpretative and implementing guidelines
laid down in the first FMP guidance document, COM(2009)313. The good
practices that are disseminated in the Handbook addressing marriages of
convenience seem to be considered less relevant as an implementation aid.
The cherry picking approach observed in this policy area can be explained
in light of the dialogic approach that governs the issuing of guidance docu-
ments as well as the ‘soft” steering pressures to act in accordance with guid-
ance documents exerted at the EU level. On the other hand, it also reflects
the tendency to search for the limits of the EU free movement rules that is
guided by the restrictive approach in Dutch immigration policies.

The Habitats Directive is a more difficult case when it comes to defining
the perspective that guides the use of Habitat guidance documents. Here it
seems — as follows from the various interviews conducted in this area — that
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the interpretative guidelines are mostly perceived as an authoritative aid
that in principle needs to be followed and that can only be deviated from in
exceptional cases. Interestingly, this role of Habitat guidance as an authori-
tative and mandatory aid applies to interpretative guidance in particular.
The interviews conducted with Dutch officials involved in the implementa-
tion of the Habitats Directive, indicate that the use of other types of Habitat
guidance, such as implementing guidance and good practices, is guided
by a more voluntary approach. To make the findings even more ‘puzzling’,
the survey of the use of Habitat guidelines reveals little traces of the use of
guidance at the provincial level, despite the ‘perspective of authoritative-
ness’ of the Dutch provincial officials.

The various perspectives on the binding character of Commission
guidelines have implications for the normative, steering effect of guidance
provisions. The following sections describe how, driven by the perspectives
outlined above, guidance documents take different roles in practice, and
how these roles affect Dutch implementing practices at different stages of
the implementation process.

8.2.2  Guidance as an aid to interpret provisions of EU law

The first role of guidance documents that has been observed in implementa-
tion practices is that of an aid to interpret the provisions of EU law. This role
of guidance as an ‘“interpretation aid’ manifests itself at different stages of
the implementation process.

Traces of interpretative guidelines can, firstly, be found in implementing
legislation. In the area of direct payments, the role of guidelines ‘as binding
interpretation aid” leads to a strong regulatory effect on the provisions of the
Ministerial Regulation that transposes the EU direct payments regulations.
The provisions sometimes literally transpose the Commission’s guidelines,
without however explicitly referring to these guidelines.

Secondly, interpretative guidelines could also be used to draft Dutch
policy rules. For instance, the Aliens Circular copies the FMP Commission’s
guidelines on persistent petty criminality that accompany the Citizenship
Directive — without however referring to the guidelines in the text of the
policy rules. An even more ‘silent” influence can be found in the area of
direct payments. Article 5 of the Dutch policy rules that provides further
rules on the young farmers payment scheme has been brought in line with
guidelines given in unpublished Jetters sent by the DG AGRI services to the
Dutch paying agency.

Thirdly, even when guidelines do not feature in the text of imple-
menting legislation nor in policy rules, the guidelines may still be used
to draft the explanatory notes or memoranda to these rules. The explanatory
memorandum to the Nature Protection Act that transposes provisions of
the Habitats Directive, uses the Commission’s interpretative and imple-
menting guidelines to give further guidance to the Dutch provinces on the
implementation of the Nature Protection Act. In the text of the explanatory
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memorandum, Commission guidelines play a visible role: references to the
Species guidance document and the Managing Natura 2000 guidance docu-
ment feature in different parts of the memorandum.

Finally, interpretative guidelines are often used as an aid to apply
provisions in implementing legislation and policy rules in individual cases.
When used as a decision-making aid, interpretative guidelines may affect the
outcome of individualised decisions. This is the case for guidelines that
have a highly detailed character, in combination with strict adherence to
these guidelines. For instance, the strict adherence by the Dutch paying
agency to the Commission’s fifty trees rule in the on-the-spot check working
document, leads to the refusal of aid for parcels with more than fifty trees.
On the other hand, interpretative guidelines that ‘only” spell out decision-
making criteria and factors, could more indirectly influence decision-
making processes. The FMP guidelines on petty criminality, for instance,
provide that account must be taken of the ‘the nature of the offences; their
frequency; damage or harm caused’. The rulings on persistent petty crimi-
nality show that these guidelines influence the decision-making process
rather than the outcome of individualised decisions.

8.2.3  Guidance as an aid to understand and explain EU law provisions

The second role that guidance documents could take in implementing prac-
tices is that of an “explanatory aid’. Commission guidelines with a highly
explanatory character are used as an aid to understand and explain EU
legislative provisions.

Sometimes, the use of explanatory guidance leaves traces in imple-
menting practices. For instance, parts of the Managing Natura 2000 guid-
ance document seem to be reflected in the explanatory memorandum to the
Nature Protection Act. Traces of explanatory guidance have also been found
in explanatory notes to the policy rules that implement the young farmer
provisions in EU direct payments regulations. And, some FMP explanatory
guidelines on ‘arranged marriages’ are referred to in the (internal) working
instructions of the Dutch Immigration and Naturalisation Service. Most
often, though, explanatory guidance is used as a silent, invisible aid to
understand EU legislative provisions. This is not surprising in light of the
fact that explanatory guidance does not give concrete, hands-on guidance
that could be used to draft implementing regulations, policy rules or indi-
vidual decisions. Thus, explanatory guidelines could, visibly or invisibly,
shape the understanding of EU law by the actors involved in the implemen-
tation process.

During interviews, Dutch officials indicated that they often consider
Commission guidelines to be a useful explanatory aid to understand
complex regulations, such as in the area of direct payments, or to explain

4 COM(2009)313 final, p. 12.
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and interpret openly formulated provisions. However, the analysis also
shows that explanatory guidelines risk being considered superfluous or
unnecessary where the guidelines only repeat what is stated in legislation.
What is more, explanatory guidance risks ‘mystify” the line between “guid-
ance’ on the one hand and ‘legislative provisions’ on the other hand.>

8.24  Guidance as an aid to take decisions on implementing measures

The third role that guidance documents can take is that of an aid to decide
on the appropriate form of implementing measures. Traces of the use of
guidance as an ‘implementing aid” have been identified in the three policy
areas. The analysis has shown that this role is shaped by the different
perspectives on the binding character of implementing guidance.

In the area of direct payments implementing guidance, the various
implementing guidance documents are given a de facto binding role as
implementation standard. The Commission’s implementing guidelines
are used as a template to design the integrated administration and control
system that needs to be set up by the Member States. In these areas, imple-
menting and technical guidelines are ‘translated’ into internal framework
documents of the Dutch paying agency. The Habitat and FMP guidance
documents, on the other hand, are not used as a blueprint to make choices
on implementing measures. In these policy areas the implementing guide-
lines are used as a voluntary implementation aid. Implementing guidelines
are used to pursue the preferred implementing practices and policies. For
instance, the guidelines on detecting marriages of convenience have been
used by the Immigration and Naturalisation Service to develop the method-
ology for conducting “pilots’ to effective and lawful identification of alleged
marriages of convenience. It is another example of the cherry picking role
Commission guidelines play in this policy area.

Nonetheless, implementing guidelines may remain unapplied if good
implementing practices or methods have already been developed at the
national level. Officials involved in the management of Natura 2000 sites
indicated for instance that the implementing guidance related to the
elaboration of management plans has had little consequence for Dutch
implementing practices. The Netherlands had already developed its own
— similar — methodology for these plans before the Commission guidelines
were issued.

8.2.5 Guidance as an aid to take decisions on the form of technical
measures

Commission guidelines not only provide recommendations on the form
of implementing measures, but also issue guidelines that have a highly

5 See for instance the discussion of the sufficient resources rulings in section 7.6.2.
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technical character. The issuing of technical guidance documents is common
practice in the area of direct payments. Technical guidelines are issued
by the DG AGRI Commission services as well as by the Joint Research
Centre. The various technical guidance documents form an entire ‘guid-
ance species’ that is adopted after discussions with technical experts in the
Member States. In Dutch implementing practices the numerous technical
direct payments guidelines play an important role. Dutch officials use and
perceive technical guidelines as being a binding standard: by following
technical guidelines, they will be on the safe side during audits carried out
by the Commission services. The role of technical guidelines has become
particularly important after the ‘LPIS experience’ in 2009 where, according
to Dutch officials, the non-use of Commission technical guidelines resulted
in financial corrections. After that, the technical guidelines were strictly
followed and led to substantial changes in the design of the land parcel
identification system. In brief, the Dutch paying agency uses the guidelines
as instructions or templates to take decisions on the design and form of
technical implementing measures.

Technical guidance documents have not (yet) been issued in relation
to the Habitats Directive or Citizenship Directive. In these policy areas, no
traces have been found of the use of technical guidelines as implementing
aid.

8.2.6  Guidance as an aid to develop good implementing practices

The dissemination of good implementing practices is the most recently
developed type of guidance. Good practices for instance are shared at
workshops with experts from the Member States on the implementation of
direct payments regulation, can be found in the form of a ‘“toolkit of hands-
on guidance’ in the Handbook addressing marriages of convenience, and
are manifold in relation to the management of Natura 2000 areas.

However, the empirical analysis reveals few traces of the use of ‘good
practices” in implementing practices. From interviews with Dutch officials,
it transpired that good practices are generally considered not to have the
same binding or authoritative status as the other types of guidance. The
good practices of other Member States do not have the same ‘normative’
force as this only concerns ‘good practices’. These good practices do not
reflect the Commission’s normative view on how to best implement and
interpret provisions in EU regulations and directives.

The finding that good practices disseminated by the Commission
play little role in implementing processes, might need be seen in a ‘Dutch
context’. The Netherlands is one of the founding EU Member States and has
much experience in implementing EU legislation. For the ‘newer’ Member
States, the dissemination of the good practices of other Member States
might be more useful and relevant. In these Member States, this type of
guidance might play a more important role as a source of inspiration for
developing good implementing practices.
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83 NATIONAL COURTS AS FACILITATING OR COUNTERBALANCING ACTORS

Having outlined the roles of guidance in the implementation process, this

section outlines what trends can be discerned as regards the use of guidance

documents in judicial decision-making practices. In what ways do national

courts use the Commission’s guidelines and how does this use ‘shape’ the

role of guidance documents in the implementation process? The three case

studies show that — at least in the three policy areas included in this research

— Dutch courts fulfil the role of a facilitating and counterbalancing actor,

reinforcing or downplaying the role of guidance documents as an imple-

mentation aid. What role the courts play depends on:

— whether, and in what way, the courts use guidance documents in order
to interpret or apply EU law provisions;

— whether the courts provide guidance to national authorities on how
they should deal with guidance documents;

— the type of guidance concerned.

8.3.1 National courts as a counterbalancing actor

National courts could have a counterbalancing role when they mitigate
the binding effect of guidance documents for national authorities. In this
research, the following three situations have been identified.

No use as a binding rule

The case study on the role of direct payments guidelines most clearly
reveals a role for a national court as a counterbalancing actor. In several
groups of rulings, the Trade and Industry Appeals Tribunal makes clear that
the Dutch minister cannot use Commission guidance documents as binding
rules or instructions. This follows not only from the fifty trees rulings in
which the Tribunal considers that by using Commission guidelines as
if they were ‘a binding instruction’, the Dutch paying agency disregards
the guidelines’ non-binding character. A similar picture emerges from the
early obvious error rulings as well as the interpretative note rulings of the
Tribunal. In those rulings, the Tribunal emphasises that the Commission
guidelines do not have legally binding force. It is the responsibility of the
paying agency to take account of the facts and circumstances of the case and
to apply the guidelines within the limits of the EU legal framework.¢
However, the fact that the Tribunal does not allow the paying agency to
use Commission guidelines as binding rules, does not mean that the guide-
lines cannot play a role as an implementation aid. The Tribunal clarifies that
it accepts the use of Commission guidelines as ‘policy reference points’.”

6 See section 5.6.1.
7 See section 5.6.1.
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In the numerous obvious error rulings, it has become settled case law that
the Tribunal considers it acceptable that the minister develops a policy line
in light of the Commission guidelines.

Thus, the Tribunal counterbalances the general trend of the Dutch
minister and paying agency to use Commission guidelines as binding rules,
yet allows the use of Commission guidelines as an implementation aid. A
similar, explicit counterbalancing role of the Dutch courts was not found in
the two other policy areas studied for this research. This is not surprising as
in these policy areas there is less indication that the Commission guidelines
are used as de facto binding interpretative rules or standard. In these policy
areas, as will be discussed below, the courts instead primarily play a role as
facilitating actor.

Ignorance or irrelevance of Commission guidelines

National courts also have a counterbalancing role in the situation where
they consider Commission guidelines irrelevant or where they ignore
Commission guidelines when interpreting or applying EU legislative rules.
In that case, the courts do not promote or reinforce the role of guidelines as
an implementation aid.

Although not manifold, some rulings were found in which the courts
are explicit about the irrelevance of Commission guidelines as a judicial
interpretation aid. Illustrative is the Overflying Natura 2000 ruling. In this
ruling, the Council of State takes the view that the question on the scope
and definition of the term “project’® can be solved on the basis of the case
law of the Court of Justice. The Council of State explicitly notes that the
Managing Natura guidelines were issued prior to the relevant case law,
from which it follows that the guidelines have become ‘outdated’.® Another
example is given by the rulings on breeding sites and resting places of birds.
In these rulings, the Council of State and District Courts do not use the
Species guidelines of the Commission as a reference point for the interpreta-
tion of the scope of gruttos’ breeding sites, despite several attempts by the
appellants who argue that on the basis of these guidelines, a broad interpre-
tation of the term ‘breeding sites” should be applied.!? The Courts, instead,
infer a more narrow interpretation of the term ‘breeding sites’ from the logic
of the Species protection regime.

It is also possible that the text of a ruling ignores the mere existence
of Commission guidelines on a specific question. An example is the
Briels ruling of the Council of State which elaborates on the possibility of
including mitigation measures in the appropriate assessment. The Briels
ruling does not refer to the Managing Natura 2000 guidance documents,

8 Article 6(3) of the Habitats Directive.
9 See section 6.6.1.
10 Section 6.6.2.



240 Chapter 8

despite the fact that the concept of ‘mitigation measures’ is introduced in
and elaborated on in the Commission guidelines.!! Of course, it may still be
possible that the Commission guidelines have played a ‘silent role” in the
reasoning of the court. But, when this does not transpire from the text of
the ruling, no indication is given that the court attaches importance to the
guidelines or that the guidelines are to be taken into account by national
authorities when implementing EU law. The findings in this research do not
reveal many rulings in which a Dutch court ignores Commission guidelines.
Yet, the practice of ignoring Commission guidance might occur more often
than the findings in this research suggest. Indeed, it is likely that these
rulings will not be found by searching for explicit references to guidance
documents in national courts’ rulings.

Commission guidelines overruled

The third way in which courts act as a counterbalancing actor is by explicitly
overruling or deviating from guidance documents. The most explicit and
critical approach is reflected in rulings of the Trade and Industry Appeals
Tribunal. For instance, in the permanent grassland rulings, the Tribunal
takes the view that grassland on airports is not per se to be excluded from
being eligible for aid.!? The observation that the Commission takes a
different view — which it also made clear during audit missions in the Neth-
erlands — does not lead the Tribunal to a different conclusion. The fifty trees
case provides another example. The Trade and Industry Appeals Tribunal
deviates from the Commission guidelines by not using the fifty trees rule
as an assessment standard. Nonetheless, the results of this research only
reveal a small number of rulings where Dutch courts explicitly overrule or
deviate from Commission’s guidance documents. The rulings where courts
explicitly deviate from Commission guidelines thus seem to be the excep-
tion rather than the rule. It is however possible that rulings have not been
included in the analysis where courts do deviate from guidelines without
explicitly mentioning it.

8.3.2  National courts as a facilitating actor

The analysis of the use of guidance documents by national courts also
shows that national courts can play a role as a facilitating actor. National
courts then interact with Commission guidelines in a way that reinforces
their role in implementing practices. This section outlines how national
courts play a facilitating role by using guidelines as an interpretation or
explanatory aid to assess the lawfulness of (technical) implementing prac-
tices, and by recognising a self-binding effect for national authorities.

11 Section 6.6.1.
12 Section 5.6.4.
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Guidance as an interpretation aid

The use of guidance as an interpretation aid was observed in all three policy
areas. The Habitat guidelines — and in particular the Species guidelines —
serve as an interpretation aid in rulings of the Council of State as well as
in rulings of several District Courts. The Council of State and the District
Court of The Hague refer to the Commission’s FMP guidelines to interpret
concepts such as a ‘durable relationship’, ‘a sufficient serious threat’ or the
notion of ‘abuse’. Most of the rulings that refer to Commission guidelines
as an interpretation aid were handed down by The Trade and Industry
Appeals Tribunal, of which the large majority refers to the obvious error
working document. The Tribunal takes account of Commission direct
payments guidelines to interpret EU direct payments provisions and
assesses the minister’s practice in light of these.

Where national courts use Commission guidelines as an interpretation
aid, the guidelines to a larger or lesser degree influence the interpretation
of EU legislative provisions in light of which the implementing practices
will be assessed. The question, however, is whether the courts also consider
the interpretative guidelines as having an authoritative, or even binding
effect on the national courts in general (not only in the specific cases where
guidelines are used as an interpretation aid).13

In most of the rulings, the courts do not motivate why they take account
of Commission guidelines. This is the case in particular for the rulings that
refer to guidance documents related to the Habitats Directive and the EU
direct payments regulations. A more explicit approach is taken by the Dutch
Council of State in the rulings that refer to the COM(2009)313 guidelines to
the Citizenship Directive. In the ‘2011 rulings’ the Dutch Council of State
considers that these guidelines ‘serve as an aid for the interpretation of the
Directive” and that the guidelines ‘cannot be regarded as not having any
significance’.14 The analysis in section 7.6.2 has shown that this has become
settled case law.

Other types of guidance as a decision-making aid

From the above it follows that Dutch courts, in all three policy areas, mostly
refer to guidelines having an interpretative character. Although other types
than interpretative guidance feature less frequently in the rulings of the
courts, the analysis has shown that these types of guidance may also come
to play a role as a decision-making aid.

13 The question whether and to what extent national courts clarify the legal status of
Commission guidelines is discussed below in section 8.5.1.
14 Seesection7.6.1.
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Some rulings have been found that refer to guidelines with a highly
explanatory character. The sufficient resources rulings of the District Court
of The Haguel® and the active farmer rulings of the Trade and Industry
Appeals Tribunall6 both refer to explanatory guidance documents in order
to define the purpose and context of legislative provisions. These rulings
show that even explanatory guidelines might ‘steer’ the interpretation
adopted by the courts.

Traces of the use of implementing guidance documents as a decision-
making aid feature most clearly in rulings that assess the method that is
followed when investigating the marriages of convenience. In these rulings,
the method proposed in the guidelines is considered an appropriate inves-
tigation method and used by the courts to assess whether the minister’s
decision can be upheld.1” It is remarkable, though, that these types of
implementing and technical guidance leave no traces in the rulings in the
area of direct payments. Indeed, in this area these types of guidance play
an important role in implementation processes. Only the JRC rulings reveal
some glimpses of technical guidance as well as of good practices. These
rulings show that good practices of other Member States can be used by the
Tribunal as an additional argument in favour of the ‘appropriateness’ of the
measurement method used by the Dutch paying agency.18

Aself-binding’ effect for national authorities?

From the analysis, a picture emerges that Dutch courts acknowledge and
accept that national authorities use Commission guidelines as an interpreta-
tion aid or as a decision-making aid. This is made explicitly clear in several
groups of rulings by the Trade and Industry Appeals Tribunal. The Tribunal
considers it acceptable that a Dutch paying agency develops a policy line on
the basis of the Commission’s obvious error guidelines and that it uses the
on-the-spot check working document as an interpretation aid.1® The Council
of State takes a similar view. For instance, in the rulings on marriages of
convenience the Council acknowledges the fact that the minister has
followed the method of investigation as spelled out in the Commission
guidelines.?0 And in the incidental killing ruling, the Council considers that
the minister is allowed to attach importance to the Species guidelines.?! Yet,
it should be remarked that in this ruling the Council also refers to the fact
that in the ‘wolf hunting case’ the Court of Justice also uses these guidelines
as an interpretation aid.

15 Section 7.6.2.
16 Section 5.6.3.
17 Section 7.6.3.
18 Section 5.6.3.
19 Section and 5.6.1.
20 Section 7.6.3.
21 Section 6.6.2.
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What is more, the rulings of Dutch courts also indicate that the use of
the guidelines as a decision-making aid at the implementation stage can
generate a self-binding effect of the guidelines on the minister. This self-
binding effect becomes visible in the rulings of the Council of State related
to the Citizenship Directive. In the 2011 rulings, for instance, the Council
of State states that it will take account of the guidelines ‘all the more since
the ministe