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7. Laws in Practise and Perceptions of Justice

The chapter focuses on how legislation is applied
to Galle Fort, based on the legislation analyzed in
chapter 4, in order to identify why it is challenging
for heritage institutions to manage the drastic
landscape changes. While the first part deals with
the general legislative application, the second part
focuses on how the country copes with UNESCO's
guidelines and local heritage laws in making
critical decisions that affect the cultural landscape
of Galle Fort.

Part1

7.1 HERITAGE LAWS AND CONFLICTING
INTERESTS

This sub-chapter analyses the community awareness
and perceptions of the prevailing heritage laws,
while identifying how the laws have created
conflicting interests among stakeholders.

7.1.1 DO THE RESIDENTS KNOW THE LAW?

It was identified that the majority of the interviewed
residents (72%, 24 out of 33) were not familiar with
the heritage laws by name. Some identified the laws
as the “Archaeology Law” (Antiquities Ordinance
of the Department of Archaeology) or “UDA
law” (Special Regulations, 2009 or the building
regulations of Urban Development Authority) by
their respective implementing institution. In fact,
only one had a proper idea of both these laws, as
he had explored them when he was accused of
“illegal” development.*”® Further, only one of them
had an idea about the 400-yard law (365.76-metre)
implemented by the Department of Archaeology

649 Interview with Mr Rodrigo, 9 September 2015.
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(hereafter also referred to as “DOA”), discussed in
sub-chapter 4.2.2.

Twenty of the 33 (60%) interviewed residents
stated that they did not receive sufficient information
on the Special Regulations (Planning and Building),
2009. However, five of them stated there was an
awareness programme some years back, which was
also confirmed by the Regional Assistant Director
(South) of the Regional Archaeology Office, Fort.5
Interestingly, 27 out of 33 (81%) of the interviewed
residents mentioned that it is useful to know about
heritage laws, especially the Special Regulations,
2009. In fact, two of them requested copies of the
Special Regulations, 2009 during the interview.*!
However, informal conversations with a number
of residents proved that some of them are well
aware of heritage laws, including lawyers and some
regarded as community leaders.*>

Despite their responses asserting a lack of
awareness, it was revealed that nearly half of the
interviewed residents had a general idea about
the building regulations of the fort. When they
were asked what kinds of developments are
allowed without the permission of the heritage
authorities, half of them correctly answered that
none are permitted. However, a substantial number
mistakenly thought that some exterior changes are
allowed without permission. Day-to-day informal
conversations with residents proved that almost
all knew it was necessary to obtain a development
permit for a development.

650 Interview with the Regional Assistant Director (South),
Regional Archaeology Office, Galle Fort, 2 February 2016.

651 The two residents were later provided with these copies.
652 L.e., residents who have a voice in the community;

generally, these are the ones who represent different groups
within the community, such as the Muslim community, Sinhalese
community and local business community.
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Heritage Laws: Ideas of Residents
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Fig. 262 Ideas of residents on heritage laws.

7.1.2 PERCEPTION OF HERITAGE LAWS:
“THE LAW IS NOT EQUAL TO ALL”

Informal conversations with the community (both
residents and the business community) revealed
that they show a strong dislike of the heritage laws
(especially on building regulations, the Special
Regulations, 2009) and the officers who implement
the law, as well as heritage institutions. However,
only half of the interviewed residents (16 out of
33) mentioned they were dissatisfied with the
heritage laws, while 11 were neutral. Interestingly,
there were six who expressed satisfaction with the
law (Fig. 262). Although a larger majority of them
(27 out of 33) think that heritage laws are useful
in preserving the fort’s heritage, only 19 of them
think it has succeeded in practice so far.

The reason for this lies in the practical issues of
implementing the law. The majority of residents
stated that “although the law is good, it is not
equal to all” (Fig. 263). This idea is mainly related
to the building development procedures, and thus
this matter is elaborated separately in sub-chapter
7.5.

Moreover, there are a number of residents
who believe that the laws, especially the Special
Regulations (Planning and Building), 2009, are too
strict regarding private properties. According to Mr
Rodrigo, “a monumental law has been enforced for
privately owned residential properties in the fort.”¢%
In addition, some are disappointed with the inability
of heritage laws to fulfil the modern living and
business requirements of the community. Mr Marikar,
a young businessman who runs an exquisite tea and
spice shop, states, “The Archaeology Law is 100%
a colonial law.” According to him, the requirements
of the heritage institutions, as manifested in the
heritage laws, and the aspirations of the community
goes in two different directions, which he expressed
with the Sinhala saying ela harakai, mi harakai
wagé (“like the mismatch between a dairy cow and
the buffalo™).®* The idea is better expressed by Mr
Miguel, who states, “the heritage authorities expect
to maintain the old conditions [of the buildings]
rather than the comforts of the people.”® Thus, a
conflict of interests can be identified between the
development needs of the community and those
of the heritage institutions, as further elaborated in
sub-chapters 7.1.4 and 7.1.5.

7.1.3 THE HERITAGE INSTITUTIONS,
OFFICIALS AND COMMUNITY
EXPECTATIONS

In general, the majority of the interviewed residents
expressed their satisfaction with Galle Heritage
Foundation (43%), were neutral towards the
Department of Archaeology (43%) and had no
specific idea about either the Urban Development
Authority or Galle Municipal Council (46% and
37%, respectively). The interviews revealed
that the popularity of Galle Heritage Foundation

653 Interview, 9 September 2015.

654 Ibid. This expression also illustrates how the Moor
community of the fort uses the Sinhala language almost like native
Sinhala speakers, which I noticed often. These Moors, who live
within a Sinhalese community (unlike the Moors of the eastern
part of the country), have mostly studied in prestigious Sinhala-
medium schools in Galle. In general, the upper and middle class
are trilingual, fluent in Tamil, Sinhala and English. As one of them
mentioned one morning, showing me his newspaper: “We read
either the English or Sinhala newspaper; this is the difference with
the Moors of the fort.”

655 Interview, 1 March 2016.
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Fig. 263 Ideas of residents on heritage laws.

(hereafter also referred to as “GHF”) is mainly
due to the Preservation of Private Houses Project,
funded by the Dutch government and carried out
by GHF (2006-2009).9%¢ In contrast, there were
also residents who demonstrated a certain level of
suspicion towards the finances of GHF. This was
highlighted by a resident at the Village Security
Council meeting, held at the fort’s Buddhist temple
in February 2016: “We have to request a percentage
of the money earned by GHF from the fort for the
benefit of the community.”®” At this juncture, a
community member negatively mentioned that
a higher official affiliated with the GHF recently
received a large pay raise, indicating that heritage
officers benefit from their resources.®® One heritage
officer agrees with these views of the community
members, insofar as “the foundation has large sums
of money that it could have utilized for the benefit

656 Also mentioned in chapter 5. The project was
administered by GHF in collaboration with the Faculty of
Architecture, University of Moratuwa. It gave a colonial appearance
to or enhanced the colonial appearance of nearly 60 private houses.
Introducing or enhancing the verandahs was the major aim of the

project.

657 A resident at the Village Security Council meeting, held
at the fort’s Buddhist Temple on 17 February 2016.

658 Discussion at the Village Security Council meeting, held

at the fort’s Buddhist Temple on 17 February 2016.
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of the community.”®® However, GHF has legal
provisions to invest and save money.®®

Similarly, the Urban Development Authority
(hereafter also referred to as “UDA”) and the
DOA were also criticized for being partial to
certain developments handled by the Planning
Sub-Committee, in which they are key members
(as discussed separately in sub-chapter 7.5).56!
In general, the behaviour of these institutions in
the heritage city is not much appreciated by the
community, although they expressed different ideas
during a formal interview.

The respective middle-level officers of these
institutions who handle development procedures
were either criticized heavily or appreciated,
depending on the personal experiences of the
community members with their developments.
When one of these officers was transferred from

659 Personal conversation with a Galle-based heritage
officer, June 2018.
660 “...to invest any moneys belonging to the Foundation

including any unapplied income, in any security in which, under
the provisions of section 20 of the Trusts Ordinance (Chapter 87)
or of any other written law, it is lawful to invest trust moneys or to
invest any such moneys in the purchase of immovable property in
Sri Lanka or vary such investments or to place in fixed deposit in
any bank any portion of such moneys not required for immediate
expenditure” (Sec 4 k, Galle Heritage Foundation Act, No 7 of
1994).

661 This is the general idea of community as expressed
during informal conversations; however, this changed totally during
the formal interviews, where the residents were more polite.
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Galle to another location in 2017, several residents
expressed their happiness, as the officer was “too
strict and had no cordial relationship with the
community.”?

Some of these officers were criticized vehemently
for being partial to and having a bias towards
certain investors and residents. In 2017, a foreign
investor complained to the Director General of
Archaeology about the “unjustified attitudes and
biased decisions” of an officer.®® However, the
DOA’s Regional Assistant Director of the Regional
Archaeology Office (south), Fort claimed that the
officer was impartial.** The long-term work of one
officer at the fort, who had never been transferred,
was also criticized by a community member, as it
led to his building relationships with some residents
and forming a bias in favour of them.* In addition,
heritage officers were also alleged to have taken
bribes regarding building developments, although
there is no satisfactory evidence to prove this so far. In
contrast to these negative criticisms, there are also a
number of cases where these officers have supported
the local community in their developments, as
elaborated in sub-chapter 7.6.

In general, the residents expected the heritage
institutions to support their developments (33%, 11
out of 33). This included the expectation that the
institutions would “approve our plans,” “allow us
to change our houses as we wish,” “give priority to
long-term residents with respect to developments,”
“consider our development needs” and “allow us to
live peacefully by processing our plans.”*® One of
them stated, “The fort is almost completely changed;
why we are not allowed to change our houses as
we wish?”” Furthermore, the residents expected
the heritage officers “to be fair to everyone,” “to
cooperate with the community [on developments]”

662 Personal conversations with four residents, 2017.

663 Letter from a foreign businessman to the Director
General of Archaeology on “Complaint Against [name not
mentioned],” Divisional Archaeology Office Fort, Galle, 28 June
2017.

664 Letter from the Regional Assistant Director (South),
Regional Archaeology Office, Galle Fort to the Director General

of Archaeology on “Complaint Against [name not mentioned],”
Divisional Archaeology Office Fort, Galle, 4 August 2017.

665 A criticism expressed during an interview with a resident
on 14 February 2016.

666 Interviews with residents, during January, February and
March in 2016.

667 Interview with a resident, January 29, 2016.

and “not to be corrupt.” There was also one who
expected financial support for house repairs.®®
The cleanliness of the fort and maintenance of the
underground drainage system were also expected,
which are the responsibilities of Galle Municipal
Council (hereafter also referred to as “GMC”);
however, residents were generally not happy about
their work.

7.1.4 CONFLICTING INTERESTS:
DEVELOPMENT VS. PRESERVATION

“We can keep our fagcades as they are, but we should
be allowed to make interior changes as we wish.
These are our houses and we are the owners. But
heritage officers talk about our houses as if they own
them!” — Ms Azeez, a resident®®
The main conflict between the community

and heritage institutions could be identified as
reconciling development needs with the preservation
of privately owned properties. Not only the residents
and the business community, but also several other
institutions (including the public) have similar
needs, as discussed in sub-chapter 7.1.5. These
development needs are due chiefly to the reasons
below, according my reasoned observations,
interviews and conversations with the community:

e the age of residential buildings and the

requirements of modern living standards;

¢ the limited space in the majority of houses

and requirement of more space with family

expansion;

* requirements of space for the purposes of

lucrative tourism businesses;

* houses/buildings not being compatible with

the required business purpose;

* institutional requirements and institutional

expansion (especially for schools);*” and

* typical Sri Lankan desires of building a new

house.
Repairs due to the age of the houses are very common
in the fort. Many residents request permission from
the Regional Archaeology Office for minor repairs,
especially the repair of deteriorated or dilapidated

668 Interviews with residents, during January, February and
March in 2016.

669 Personal conversation, 13 January 2016.

670 A short case will be discussed under the next sub
chapter.
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old walls. In February 2016, a resident requested the
DOA’s permission to repair his collapsed kitchen.®”!
In the Sri Lankan context, it is very common that
people prefer to build their own new, houses, as living
in old houses is not much appreciated. Although this
way of thinking and the age of the houses have had
an impact on the increasing developments, it is the
fort’s flourishing tourism that has most remarkably
increased the developments.

Although building developments is one of the
primary interests of the institutions, sometimes they
have different requirements that are not directly
related to the larger category of developments. One
of the regiments of the Sri Lanka Army located in the
fort requested the permission of the DOA to build a
cricket pitch on the regiment’s grounds in 2015.67

The Conflicting Building Development Needs
and the Special Regulations (2009)
Against this background, the Special Regulations,
2009 have become the main obstacle to the much-
needed developments, the latter being the priority of
the community. Firstly, any development requires a
permit, which is expensive in addition to requiring
a long bureaucratic process, as elaborated in sub-
chapter 4.3.2. An applicant has to deal with two
main institutions, representing the Planning Sub-
Committee—Urban Development Authority (Galle)
and Galle Municipal Council, in clearing their plans.
The situation has changed as of February 2017, with
the UDA handling the clearance process without the
involvement of GMC.®” The high cost of the process
is discussed separately in sub-chapter 7.2.1.
Secondly, one cannot build a house according to
their wishes, due to the legal restrictions discussed
in sub-chapter 4.3.2. The most critical issue is the
difficulty of increasing the floor area, a much-needed
desideratum for both residential and commercial

671 Letter from a resident to the Assistant Commissioner,
Department of Archaeology, Fort, Galle, “Regarding the Collapsed
Kitchen,” 23 February 2016.

672 Letter from the Acting Commanding Officer of the 2™
Gemunu Watch Regiment, Fort, Galle to the Assistant Director
(South), Department of Archaeology, Fort, Galle, “Requesting
Permission to Construct a Cricket Pitch,” 15 December 2015.

673 Until February 2017, the UDA was only responsible
for granting Preliminary Planning Clearance, while the rest was
the responsibility of the Planning Committee of Galle Municipal
Council, since these powers of the UDA were delegated to local
government authorities back then.
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purposes, due to height restrictions. It was discussed
in sub-chapter 6.3.4 that the majority of the fort’s
houses are less than 3 perches (75.88 sqm), and the
only possible way to increase the floor area is by
vertical expansion, which is restricted to two floors
depending on the streetscape. This means that a
resident can only add another floor if the neighbouring
house had two floors at the time of the fort’s World
Heritage recognition. The DOA usually cross-checks
the information provided by the applicants with its
building documentation from 1992.

Mr Rahman, who required another floor, went to
Planning Sub-Committee more than 15 times with
his building plan.®” He was allowed a hidden floor,
as the neighbouring houses were single-storeyed. Mr
Rahman was not happy with the decision, as the floor
was small and did not have enough ventilation.®”
Thus, it is common that the recommendations
of Planning Sub-Committee conflict with the
requirements of the residents. However, in practice,
three floors within the space of 10 metres are allowed
(depending on the streetscape): two floors and a
hidden attic. In contrast, in some cases, the third floor
is not hidden, as discussed in sub-chapter 5.4.3.

These development restrictions directly lead to
social issues in the fort. The majority of the fort’s
residents are Muslims with extended families, who
desperately need to increase the floor area, especially
for dowry purposes upon a daughter’s marriage.
According to one architect, whose client’s daughter
was set to marry, he tried for nearly nine months to
get the approval for the second floor; the architect
stated, “I fear that my client will have a heart attack
at any moment.” This, together with the high land
prices, has led the Moors to sell properties and move
out of the fort, as in the short example provided in
sub-chapter 6.6.2.

The addition of a verandah, which is usually
mandatory (as a colonial feature), has also become a
burden to the smaller property owners, as it requires
a certain amount of space. Yet, controversially, some
developers are allowed not to have a verandah.®
Parking, another restriction, has created another
serious issue for the present-day community, since
garages are not allowed by the Special Regulations,

674 Personal conversation, 20 January 2018.
675 Ibid.
676 Examples will not be provided due to privacy concerns.
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2009, and a majority of the fort’s houses did not
originally have garages. However, vehicle ownership
has increased considerably due to the tourism
economy of the fort. While some households have
more than two vehicles, the vehicles of the employees
of growing businesses have contributed substantially
to the issue. As yet, there has been no satisfactory
solution to this issue.

Although it is not mentioned in the law, air-
conditioned rooms are not allowed for residential
purposes (but they are allowed for commercial
purposes).’’” A large number of families provide
homestay accommodation nowadays, and thus this
is a must for them in the tropical climate of Galle.
Similarly, the business community also has similar
conflicts of interests over developments. Having
swimming pools, which is not allowed by the law, is
discussed separately under sub-chapter 7.5.4.

As the decisions of Planning Sub-Committee
mostly conflict with the expectations of the
community, the community requested the ministry
responsible to allow them to have a community
representative in the Planning Sub-Committee
(2017) in order to ensure their voices are heard.®”®
When this was requested of a heritage authority in
2018, the response was that the matter has to be
addressed within the prevailing law, which, however,
does not make such provisions.*”

Conservation Priorities and the Community
Needs

When compared to the conflicts of interest over
developments, the rest seems minor. One such
contradiction is the conservation priorities of the
heritage institutions versus the community; the
following is an example. **°

677 Interview with architect Mahesh Arunadeva, 14
February 2016.
678 A letter from Additional Secretary (Development

and Planning), Ministry of Education to the Director General of
Archaeology and Director General of the Central Cultural Fund,
“Facts Discussed at the Meeting to Obtain Community Ideas on the
Proposed Action Plan Formulated According to the Management
Plan of the World Heritage City of Galle Fort,” 8 March 2017.

679 Personal conservations with a Galle-based heritage
officer, June 2018.
680 Observations from the meeting held at the Information

Centre of GHF on community’s awareness of the “Galle Fort
Rampart: Sky Walk Way Improvement” project proposed by the
UDA and the line ministry, Ministry of Megapolis and Western
Development, 26 November 2015.

The Sky Walkway Project, 2015

On 26 November 2015, the UDA, together with
the DOA and GHF, called a meeting to apprise
community representatives of the World Bank-
funded rampart improvement project (“Sky
Walkway Improved Project,” by SCDP, the
Strategic Cities Development Project). Some
of the community representatives strongly
indicated that the conservation priority should
be the Dutch-period sewage system, whose ill
repair contributed to the risk of dengue, and
thus mentioned that the project only addressed
the needs of tourists while neglecting the
requirements of the residential community.
Another criticism of the project by the local
community was not including residents as
stakeholders in the project’s introductory
leaflet. Some community representatives were
unhappy that their ideas were not surveyed in
the planning process; Mr Fowzie indicated this
has also negatively affected the community in
previous projects.

Strengths: As the community pointed out
impractical features of certain proposals of the
project, the UDA agreed to make amendments
accordingly.

Pitfalls: While a community representative later
mentioned he was happy with the project, he was
silent amid the strong voices of the powerful
representatives, an indication that neither
the voices of the powerless nor the overall
community were represented.

Challenges: Practically, reaching a solution that
makes everyone happy is also difficult.
Lessons: Try to survey the overall views of the
community prior to decision-making, which is
expensive, and thus a challenge!
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However, making decisions based on the
community will so as to avoid conflict is also risky,
as pointed out by the Project Planning Officer of
GHF.%®! The officer identified one such unsuccessful
project as the paving of the fort’s roads with
interlocking cement bricks (to replace the former
tar roads), carried out by Galle Heritage Foundation
in response to the strong community request
(2011).%%2 It made a substantial visual difference,
yet conflicted with the fort’s earlier appearance.®®
Despite the appreciation of some of the community,
a number of community members are now unhappy
about the project.®®* The interlocking cement paving
blocks substantially increased the warmth of the
environment, while it led to floods in certain places
where the road level is higher than the ground
level 5%

Promoting tourism also creates conflicts over
the social life of the residents, despite its economic
benefits. Some feel that the rampart—their former
playground—has been taken away from them, as
one resident complained during the Village Security
Council meeting in February 2016.%% Pointing out
one incident, another resident mentioned, “The
rampart is part of apé gama (“our village”). Our
children cannot play in the rampart now; the police
chase them away.”®®” In 2017, a devout Catholic

681 Personal conversations with the Project Planning Officer
(GHF), June 2018.

682 Ibid.

683 Ibid.

684 Interviews and personal conversations with nearly ten
residents in 2016.

685 Personal conversations with at least five residents in
2016.

686 Statement of a resident at the Village Security Council

meeting, held at Sri Sudharmalaya Buddhist Temple on 17 February
2016. It was mentioned in sub-chapter 6.2.1 that the rampart and the
current Court’s Square served as children’s playgrounds.

687 According to the resident, the children used play football
by the lighthouse in the ramparts, until a policemen asked them to
not to play there, indicating that they might disturb the tourists. The
children were urged to play at the shore, which was not safe. The
disappointed parents went to complain at the Archaeology Office,
but the “boss” was not there. So they went to the “Galle Heritage”
[Foundation’s information centre]. The person who was there

told the parents that the children cannot play. As they felt that the
person was not the responsible officer, the parents went to the “big
office” [of GHF]. The officer there told them that the children can
play in the ramparts. The resident further mentioned, “This is how
things are happening now. If the children throw a ball at a tourist

by mistake, they won’t mind it. Sometimes they even play with our
children” (personal conversation with a resident, December 2015).
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lamented, “I wonder how they built big hotels close
by the church.”¢88

Outcomes of Conflicts

Conflicts over developments are the most significant
disagreements at the fort, and result in negative
outcomes for both parties. The most common
reaction of heritage officers to conflicts is taking
legal action, which is discussed separately in sub-
chapter 7.4. The reactions of the community include
“illegal” development, verbal insults, “bribes”
(although not proven), complaints against heritage
officers, attempts to influence officers, threats to
heritage officers and legal actions. Most of these
are discussed in the following sections, while
“illegal” development, the most common outcome,
is discussed separately in sub-chapter 7.3.1. In
June 2015, a resident complained to the President
of Sri Lanka about the heritage officers granting
permission to demolish her common wall with a
foreign neighbour.%? Although verbal insults are not
very common, DOA officers were severely insulted
by a professional over an “illegal” development in
his house at the end of 2014; he later apologized
to the officers for the inconvenience caused.® In a
few cases, the officers responsible for developments
have been threatened by developers.®®! Recently, in
a few cases, conflicts over developments have led
to disciplinary action against heritage officers.**?
Against this background, officers are not happy
to handle developments in the heritage city; they
follow the law strictly so that they cannot be
charged.®?

688 A Catholic and a native resident, referring to the two
newly constructed high-end boutique hotels close to All Saints’
Church; personal conversation, January 2018.

689 Letter from a resident to the President on “Opposing the
Decision to Grant Permission to Demolish the Common Wall,” 22
July 2015 (copy of the letter received to the DOA by the President’s
Office on 5 August 2015).

690 Personal conversation with the Site Manager of Galle
Fort (DOA), 23 January 2018.

691 Personal conversations with officers of the UDA, GHF
and DOA in 2016 and 2018; interview with an officer responsible
for developments, 9 March 2016.

692 Personal conversations with heritage officers and
observations in 2017, 2018 and early 2019.
693 Ibid.
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7.1.5 CONFLICTING INTERESTS: THE
BOUNDARY WALL OF A PRESTIGIOUS
SCHOOL

Although the conflicts between heritage authorities
and the community over developments are very
common at Galle Fort, (powerful) public institutions
are no exception. One such significant institution is
one of the most prestigious schools in Galle, located
in the historic centre since the British occupation. The
school authorities have been subjected to more than
five police investigations on behalf of the Department
of Archaeology for “illegal” developments.®**

The most controversial of these cases was that of
the school’s boundary wall, constructed in January
2011. In 2010, the principal of the school submitted
a proposal to the Planning Sub-Committee to build a
wall at its boundary, facing one of the fort’s outermost
streets.® Boundary walls are a common requirement
for schools, public institutions and residential
properties in the local context. However, they are not
permitted in the fort as per Special Regulations, 2009,
although walls not exceeding one metre are permitted
by the law in certain cases.®® Thus, the school was
recommended to build a one-metre-high wall, similar
in shape to the wall of the neighbouring property,*’
which had the typical shape for the boundary walls
in Galle (Fig. 264). The decision was conveyed to
the principal, indicating that a development permit
should be obtained from the municipality prior to the
development.®® Apparently, the school’s demands
were not fulfilled by the decision. The school
authority started constructing a wall higher than two
metres without obtaining the development permit;**

694 Documents related to illegal developments, Regional
Archaeology Office (South), Galle Fort.
695 Interview with architect Prof. Samitha Manawadu,

who was a member of the Planning Sub-Committee and a former
President of ICOMOS Sri Lanka, 1 March 2016.

696 “No boundary walls are permitted in front of the
buildings facing the roads; only boundary walls, fence or live fence
are permitted (on either sides of the buildin