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4. Anti-Terror Legislation in France
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PART Il - France

Il appartient au Iégislateur d’assurer la concilian entre, d’une part,
la prévention des atteintes a 'ordre public etrecherche des auteurs
d’infractions, toutes deux nécessaires a la sauvelgade droits et de
principes de valeur constitutionnelle, et d’autrap, I'exercice des
libertés constitutionnellement garantie's.

(It is the legislator’s task to assure the conciligon between, on the
one hand, the prevention of attacks against publiorder and the
prosecution of offenders, both necessary for the feguard of rights
and principles of constitutional value, and, on thether, the
exercise of constitutionally guaranteed freedoms.)

! French Constitutional Cour€pnseil Constitutionngl Decision no. 2003-467 of 13 March 2003 on the
Law on Internal Security.
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4.1. Introduction

In comparison to the UK, Spain, and Germany, Frama@&rent anti-terror laws are not
as deeply embedded, dating back to 1986. However, fo that, France already had
applied far-reaching laws relating to preventiorcoimes against state security during
the French-Algerian war (1954-1962). These lawsstituied emergency legislation
that significantly reduced the basic human rigiiger alia by creating the so-called
State Security CourtCour de Sdreté de I'Etat This was not abolished until 1982.
Until 1986 no special anti-terror legislation wasiace.

France's current anti-terror legislation has be@avelbped in three phases:
Following the terror attacks of 1986 a first amtiror law was adopted, which did not
create any new crimes, but put certain crimes cdtadhin a terrorist context under a
special regime, to which certain special proceduuigs applied. Moreover, the combat
of terrorism was centralised in Paris. The nextarngnt counter-terrorist measures
were adopted in the 1990s: Two waves of (mainlyefilgn) Islamic terrorism in 1993-
4 and 1995-6 led to legislative and policy changdsrance. Thelan vigipirate, a tool
of the government to enhance security and vigilanceensitive areas like railway
stations and airporfswas implemented, and further legislative changek place (e.g.
introduction of video surveillance on public placestroduction of new offences
including participation to a terrorist associatiangd night searches), in addition to mass
detentions and prolonged detentions on remandynresases amounting to a violation
of Article 5(3), ECHR. A third turning point beings in most other countries, the year
of 2001: after September "I1several new laws were adopted, with the aim of
increasing internal security. The new legislationludes the creation of new terrorist
offences, as well as many amendments in the laeriofinal procedure, in particular
that governing the police investigations. The lawstend coercive and covert
investigation tools of the police, and they maka@ased use of new technologies, such
as video surveillance, DNA storage, and the autedh@hotographing of cars. This
generally resulted in police, prosecution, and eteservices being equipped with more
powers, whilst the powers of the judiciary are st

4.2. Relevant legal sources

Like Germany and Spain, France has a continergal kystem. The primacy of written
law (loi) is therefore the rul2.The most important legal instruments for the pmese
study are

(a) the European Convention of Human Rights (ECHR)

(b) the French Constitutional texts

(c) the Criminal CodeGode Pénal, CR and

(d) the Code of Criminal Procedut@dde de Procédure Pénale, CFP

% See below, at 4.3.1.

% Bell (2001), at v, vi (preface).

4 Most French legislation is available online hétp://www.legifrance.gouv.friwith the particularity, that
several statutes, such as the Criminal Code ancCtiiee of Criminal Procedure, are even available in
English and Spanish language.
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Ad (a):

The ECHR was ratified by France on 31 December 1B ce has a monist tradition;
pursuant to Art. 55 of the French Constitution, 8@HR is directly applicable in
French law. It has an intermediary position betwé¢e® French Constitution and
ordinary law®> While Art. 55 of the French Constitution estabdistthat international
treaties have a superiour position than laws, aicgrto recent case-law of ti@onseil
d'Etat® in case of conflict between an international tyeptovision and French
constitutional law, the latter prevails. This aprb has been confirmed by tGeur de
Cassation. The relationship between international treaties mational (ordinary) law
which was previously adopted was problematic udder55 of the Constitution during
a long time. However, since théicolo decision, theConseil d'Etathas declared its
competence to check the compliance of a natiomalith a posterior treaty Thus, if

a litigant considers that a French law is conttargn international treaty, he or she can
contest the exception of ‘unconventionalitgxteption d’inconventionnalitéthat is,
request the court not to apply the respective e law.

Ad (b):

Like in Spain and Germany, basic individual rightsd freedoms are guaranteed in
France by virtue of constitutional law, mainly pided byla Constitution de 1958&he
1958 Constitution). However, there are several tmional texts that form the
“constitutionality block” ploc de constitutionnali}¢ consisting mainly of four sources:
First, the 1958 Constitution; second, the Declaratf 1789 (because the Preamble of
the Constitution of 1958 makes allusion to the Erenommitment to the Rights of
Man and principles of national sovereignty enshtiie this declaration); third, these
rights are supplemented by the Preamble of the ISaitstitution. This latter source
also refers to the “fundamental principles recogmiby the laws of the Republicieé
principes fondamentaux reconnus par les lois d&République Thus, as a fourth
source of constitutional law, there are certairdamental principles which underlie the
law of the Republic.

Ad (c):

®> Hamon and Troper (2005), at 749.

® CE, Sarran et autres30 October 1998. The Decisions of tBenseil d’Etatcan be retrieved at
http://www.conseil-etat.fr/ce/jurisp/index_ju.shtml

" C. Cass.Fraisse,2 June 2000. However, it seems that the Constitati€ouncil has a more nuanced
view on this: InReseddDecision no. 98-399 DC of 5 May 1998), the Couheild that it was possible to
derogate from a principle of constitutional value the necessary extent in order to implement an
international engagement, and subject to the ratiervthat it is not contrary to the essential ¢bos

to exercise national sovereignty’déns la mesure nécessaire a la mise en cediure engagement
international et sous reserve qu'il ne soit pastpatteinte aux conditions essentielles d’exercieda
souveraineté nationalp’ Hamon/Troper interpret this as meaning that @enstitutional Council
actually considers that there is another hieramtihiin the ensemble of constitutional norms (Hamon
and Troper (2005), at 749, note 3).

8 CE Ass., decision of 20 October 1989. The Cou@aésationGour de Cassatiorhad already adopted
this position in its decision of 24 May 19&ortmann and Thomas (2004), at 295).

° Rudden (1991), at 23.
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Like the Spanish and the German Criminal Code, Rrench Code Pénal(CP) is
divided into a general and a special part. Temoiisregulated in Book 1V (on felonies
and misdemeanours against the nation, the statepabtic peace), Title 2 (on
terrorism), Arts. 421-1 to 422QP.

Ad (d):

The French Code of Criminal Proceduf@ofle de Procédure Pénale, CPB)very
detailed and not only regulates the Criminal Pracedbut also what in Germany
would be calledGerichtsverfassungi.e. the constitution and competencies of the
courts. Moreover, like in the SpanisiECrim (but unlike in the GermastPQ, the
execution of sentences is also partially regulatetthis Code. The criminal procedure
is thus understood in a wider sense than in GermBmy structure of the Code shows
the hierarchical concept of the French state, rdtien a participatory concept: there is
no section provided to regulate the position ofdb&ence, while the intervention of the
partie civileis already provided for in the preliminary titlart. 2).*° Several provisions
of theCPPrefer to terrorism (e.g. Arts. 706-16 to 706-196-23 to 706-2CPP).

4.3. Anti-terror legislation prior to September 11™

4.3.1. Early anti-terror laws

In the case of France it may be instructive totstéh a rather ancient law, thew of

29 July 1881 on the freedom of the préSas it is still in force today, albeit in an
amended form. The Law is of particular interest tbe present study since the
application of its Art. 14 was subject to proceesifefore the Strasbourg CotfriArt.

14 provides that "the circulation, distribution sale in France of newspapers or texts
written in a foreign language, whether periodicatsnot, may be prohibited by a
decision of the Minister of the Interior. Newspapand texts of foreign origin written
in French and printed abroad or in France may laésprohibited.” In the first case in
question Association Ekin v Frang& the Basque association Ekin published a book
entitled "Euskadi at war" in 1987, which it distited in French, Spanish, English and
Basque in France. Subsequently, the French Minstrihe Interior issued an order
under Art. 14 of the Law of 29 July 1881, bannihg tirculation, distribution and sale
of the book in France on the ground that "the ¢aton in France of this book, which
promotes separatism and vindicates recourse tenael is likely to constitute a threat
to public order.” The applicant association lodgesbmplaint with the European Court

9 Kiihne (2006), at 660.

1 oi du 29 Juillet 1881 modifiée sur la liberté depresse

12 Also Art. 23bis of the Act, which was introducetid the Law in 1993, was discussed in Strasbourg,
but in the context of a case not related to tesroriThis case concerned the publication of a baok i
which the existence of th@olocaustwas denied. Following the publication, criminal peedings were
instituted against the author, on the charges afidg and aiding and abetting the denial of a crime
against humanity respectively. In this case, theHECdismissed the application that Art. 23bis of th
Act infringed the right under Art. 10 ECHR. S&maraudy v France Judgment of 24 June 2003
(application no. 65831/01).

13 Judgment of 17 July 2001 (application no. 39288/98
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of Human Rights. It contended that Art. 14 of thenlviolated Arts. 6(1), 10 and 14 of
the ECHR. The Ekin association argued the procgsdiad taken too long, meaning
that Ekin had not been granted a hearing in reddenene, as guaranteed under Art.
6(1) ECHR. Further, they held that the formulatiminArt. 14 lacked the necessary
clarity for a legal rule and did not meet the reguient of being accessible and
foreseeable in its effect. Nor was the interfereneeessary in a democratic society,
pursuant to the applicant association. The Stragh@ourt agreed that the provision
was very wide and left considerable margin of dison to the Minister of the Interior.
It also agreed with the applicants in that therfetence arising from Art. 14 of the
Law could not be considered as 'necessary in a datio society’, so that Art. 10 was
indeed breached. In addition, the Court establighatlArt. 6(1) ECHR had also been
violated as the proceedings lasting more than pess exceeded the threshold of a
reasonable time, within the meaning of the lan2004, Art. 14 of the Law of 1881 on
the freedom of the press was eventually abolisfied.

As already mentioned earligt,during the Algerian war of independence (1954-63)
special laws were adopted concerning ‘offencesnagatate security’. In response to
the military putsch in Algeria the French Presidentoked Art. 16 of the French
Constitution (extraordinary powers of the presidiena state of emergency) from 23
April to 30 September 1961. It has been arguedtki®atontinued application of Art. 16
until 30 September was unconstitutional, considetirat the putsch had already been
suppressed on 25 Apfi.

The provisions adopted during the Algerian crigislude, inter alia, the
extension of police custodgdrde & vupto 96 hours’ The Ordonnances0-5290f 4
June 196t led to the creation of the Court of State Secutigaded by a specialised
judge exclusively competent in the whole natiomatitory for offences against state
security and "other acts aiming at replacing théhanty of the state by an illegal
authority"®® The court was partially composed of military offiis, its proceedings
were secret and no right to appeal was granteds,Tihgtood completely outside the
normal system of French justice and was often cegghias an instrument of political
oppressiorf° The Court was in existence for eighteen yearsrbefieing eventually
abolished by the Law 81-737 of 4 August 198Besides these legislative acts, it is
now known that torture and rape were practiced &widrated by the French
government during the Algerian crisis. Innumeratyienes committed during this time
were never subject to any criminal prosecutionratte independence of Algeria; a

14 By Decree no. 2004-1044 of 4 October 2004 — Afv/JlJournal Officiel de la République Francaise
(Official Bulletin of the French Republic, in thelfowing: JORF) of 5 October 2004.

!> See above, 4.1.

' Kortmann and Thomas (2004), at 253.

7 See theDrdonnances0-121 of 13 February 196@donnance 60-121 de 13 février de 1968rt. 1
JORF of 14 February 1960, Bulletin Legislatif, @all 1960, at 188.

18 Art. 2 JORF of 8 June 1960, Bulletin Legislatifalz, 1960, 433.

¥ The Court was regulated by the Laws 63-22 and3®8%2L5 January 1963L¢is 63-22 et 63-23 du 15
janvier 1963 JORF of 3 February 1981, Bulletin Legislatif, @al 1963, 48).

%0 Shapiro and Suzan (2003), at 77.

2L Loi n°81-737 du 4 ao(t 1981 portant suppressioradeour de sireté de I'étaflORF of 5 August
1981, at 2142.
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general amnesty for all crimes committed in thetexinof the Algerian war was
grantec?? Only many years later after the conclusion of ¢baflict (in 2002) was the
subject put on the agenda of the National Asserfibly.

Besides the legal measures, fhan vigipiratehas been repeatedly applied in security
sensitive times: This plan consists in a preventigilance action taken by the
government to increase security in sensitive arttasomprises the mobilisation of
civilian and, on a secondary level, also militargsaurces, and leads to the
multiplication of controls in the border areas, tgprirports, and schools. It was first
applied in 1978, and subsequently re-applied witidifircations in 1985, 1986, 1991,
1995, 1996, and 1998.Since 12 September 2001, it has been in forcenagai was
further reinforced on 19 March 2003. Not only ddles plan affect large parts of the
French population, it is also an extremely expensieasuré® After the attacks of 11
March 2004, the plan has reached level orange gmala from white — suspension — to
red — urgency) and level red at train stationse@Afite London bombings in July 2005 it
has been elevated to level fédThe legal basis for the adoption of this plan is
apparently no more than a ministerial orderdpnnance n°59-147 du 7 janvier
1959)%’

4.3.2. Combat of terrorism in the 1980s

The legislation of the 1980s was marked by lawsptatb in response to attacks by
Corsican, and later, Islamic terrorism. Yet, it st be forgotten that with respect to
Basque terrorism, France still followed the sanctubctrine, which aimed at keeping
terrorism outside of France (see above at Pa@Hgpter 2 (Spain), 2.3.5.). Under this
doctrine, France did not extradite to Spain ETAvésts, whom they considered as
political refugees. However, from 1986 France albaed this policy and French-
Spanish relations improved. France ratified the oRean Convention on the
Suppression of Terrorism in 1987. This obliged tweintry to accept to extradite
ETArras to Spain. In the same year, France suffeex@ral Algerian Islamic terrorist
attacks. As a consequence, the French legislatmimalised terrorisnf®

2| 0i n°68-697 du 31 juillet 1968 portant amnistidg@rie), JORF of 2 August 1968, at 7521.

% Die Zeit online (12/2002):Untergang einer Staatslige. Vierzig Jahre nach dEmde des
Algerienkriegs: Ein Gesprach mit dem franzosischéstoriker Pierre Nora Uber die Wunden der
Geschichte

4 In Corsica, it was also applied in the year of 00

5 In 2002 the costs amounted to 5,64 M€ for vigiigiran the ground, plus 2,8 M€ for vigipirate ontear
(official web site of the French senate, detp://www.senat.fr/rap/I02-068-342/102-068-342 1k last
visited on 23 September 2008).

% See official site of the French Prime Minister cfdves), at: http://www.archives.premier-
ministre.gouv.fr/villepin/information/actualites /2@tentats londres_53499.htmAn overview of the
different levels of threat is also available on tkeench Prime Minister's site (archives) at
http://www.archives.premier-

ministre.gouv.fr/raffarin_version2/information/fies 52/plan_vigipirate50932.htm(both sites last
visited on 23 September 2008).

%" See the site of Frederic Rolin (professor for titutional law) who has started a blog initiatiettace
the legal basis with the help of other readers: http://frederic-
rolin.blogspirit.com/archive/2007/06/06/grand-jeeHdiste-a-la-recherche-du-statut-juridique-du-
pla.html(last visited on 23 September 2008).

8 See below at 4.3.2.3.
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4.3.2.1. Law no. 81-82 of 2 February 1981 on Security and berty

On 16 April 1981, shortly after the arrival of thbken-president Valéry Giscard
d’Estaing at Ajaccio, Corsica, an explosion tockge! at the Ajaccio airport, killing one
person and injuring eight others. In response te #ttack,Law No. 81-82 of 2
February 1981was adopted, the denominated Law on Security dmerty*® This Law
prolonged the duration of police custodjafde a vugfor certain serious crimes to a
period of up to three daySMoreover, the police were empowered to carry deniity
controls which allowed retaining a person in a @lcar or at the police statidh.
Furthermore, criminal proceedings were accelerbteduppressing the intervention of
the investigating judgejuge d'instruction®® whenever his intervention was not
indispensable. This was criticised by the doctramejt posed a danger of arbitrariness
and the absence of contfdIThe Law also introduced a new crime, the denoraihat
crime of 'audience’, which allowed the tribunaptoscribe a lawyer for disturbing the
'serenity of the debate¥'.

The most restrictive aspects of the Law were exathiby the Conselil
Constitutionne(CC) on 20 December 19800n 19 and 20 January 1981, thenseil
adopted a resolution rejecting most remedies, witly a few exceptions (e.g. Art. 66
referring to the crime of audienc®).

4.3.2.2. Special courts and extension of police powers in ¢hearly
1980s

Only a year after the special Court for State Sgchiad been abolished in 1981, the
Law n°82-6210of 21 July 1983 installed a new special court for crimes agaitestes
security: the 'army tribunal in peace timasb(nal aux armées en temps de paix

2 Loi de Sécurité et Libert¢Loi n°81-82 du 2 février 1981JORF of 3 February 1981, Bulletin
Legislatif, Dalloz, 1981, at 85.

%0 Art. 63-1CPP.

3L Arts. 76 to 78 of the Law.

%2 Thejuge d'instructionis the central organ during criminal investigatiorle exercises two functions:
the investigatory function (acting as an investigatand the judiciary function (acting as a judge)e
juge d'instruction on request of the public prosecutor, opens jatimie-trial investigationgr{fformation
judiciaire) for cases of a certain complexity. The judiciedrial investigations are then limited to those
criminal acts to which the prosecutor referredntdis request; if the judge discovers other crimatas,

he has to ask the prosecutor to extend its redoiegtdiciary pre-trial investigation to includesal these
crimes. Once thguge d'instructionhas been called to open pre-trial investigatidmes,is guiding the
investigations. He gives ordergofnmissions rogatoirgsto the police to carry out the necessary
investigations. E.g. it is thege d'instructionivho orders telephone tapping and other coercivesurea
(Verrest (2001), at 39). With respect to the lipast the suspectnfise en examénthe juge's powers
were limited by the Law of 15 June 2000: Since tlika juge d'instructiorhas to request thjage des
libertés et de la détentioi place the suspect under judicial control oedgbon on remand (Guinchard
and Buisson (2008), at 828).

% Morange, Jean: Les Contréles d'identité, I'Actéaluridique-Droit Administratif, 20 décember 1986,
at 640-644, cited after Diego Lopez Garrido (19&778.

% Art. 66 of the Law.

% Decision of the Constitutional Council n° 80-12726 January 1980.

% The Council held that thereby, the principle of going beyond the punishment strictly and evidentl
necessary, was violated, which is, in fact, a ot of the principle of proportionality.

37 Loi n°82-621 du 21 juillet 1982 relative & l'insttion et au jugement des infractions en matiére
militaire et de s(reté de I'étddORF of 22 July 1982, 2318).
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was composed only of professional judges (one geesiand between two and six
assessors, depending on the gravity of the criwi#),no jury.

On 13 September 1983, the General Secretary oD#martment of Haute-Corse,
Pierre-Jean Massimi, was assassinated by the dlimeld=LNC. In response to this
event,Law no. 83-866 of 10 June of 1988as adopted® It modified and tightened the
Law of Security and Liberty, by extending identdgntrols: Digital fingerprints and
photographs could now be taken from any persoheein the grounds that the person
was under the suspicion of having committed orngtted to commit an offence, or
because they had been the object of investigaticlered by a judicial authority.

4.3.2.3. Law no. 86-1020 of 9 September 1986

In 1986, France was one of the first countries Xpeeience a new form of Islamic
terrorism (earlier forms, which related to Lebanan, and Algeria, were not yet ‘de-
territorialised’), with several attacks taking ptaenainly in Paris?

The proliferation of Islamic terrorist attacks imaRce led to the adoption aw no.
86-1020 of 9 September 1986 the combat against terrorism and against theaait

to state safety’ The law has been described as the "cornerstontheofcurrent
legislation on the subject™. Its purpose was to repress acts of terrorism awetldp

aid mechanisms for the victims of terror acts. Hnench legislator was reluctant to
create a legal definition of terrorism and limitggelf to establish a list of crimes,
which, under certain conditions, were subjected tmore severe special regime (also
on the level of punishmentj. The law consisted of a part creating new special

% Loi no. 83-866 de 10 juin de 1983, portant abrogatou révision de certaines dispositions dde la loi
no. 81-82 du 2 fév. 1981 et complétant certainepaistions du code pénal et du code de la procédure
pénale(JORF 11 June, 1755), Bulletin Legislatif, Dalld883 at 282.

9 The main non-national terrorist attacks on thenéhemainland (and specifically in Paris) in 198869
were :

07/12/85 Galeries Lafayette (37 wounded)
Printemps (5 wounded)
03/02/86 Eiffel Tower (no victims)
Galerie du Claridge (8 wounded)
04/02/86 Librairie Joseph Gibert (7 wounded)
05/02/86 Fnac Sport (32 wounded)
17/03/86 TGV Paris-Lyon (5 wounded)
20/03/86 Galerie Elysée-Point Show (2 killed andctinded)
RER Chételet (no victims)
04/09/86 RER Gare de Lyon (no victims)
08/09/86 Bureau de poste de I'Hétel de Ville (lediand 22 wounded)
12/09/86 Cafétéria La Défense (54 wounded)
14/09/86 Pub Renault (2 killed and 1 wounded)
15/09/86 Préfecture de police (1 killed and 60 mdrd)
17/09/86 Magasin Tati (7 killed and 54 wounded)

Source Projet de loi relatif a la lutte contre le terronse et portant dispositions diverses relatives a la
sécurité et aux contrbles frontalierttp://www.senat.fr/rap/l05-117/105-1171.htmVisited on 23
September 2008.

4% JORF, 10 September 1986, 10956 (modified by lan86e1322 and law no. 96-647).

“! Dagron (2004), at 271; Bigos and Camus (2006), at

2 The Law systematically increased the punishmentHe listed offences (for details, cf. Art. 421-3
CP). Also, it introduced a so-called safety periodt(A32-23CP), thus ensuring that the detainee would
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centralised competences with respect to terroresma, of a part establishing special
rules of criminal procedure which applied to treedil ‘terrorist’ offence®

The most noteworthy characteristic of the new Hneguati-terrorism legislation
initiated by this Law has been the vast centrabsatof the investigation and
prosecution as well as of the trial itself. Trigioceed before a group of specialised
judges whose jurisdiction extends to the entirentgu According to the newly
introduced Art. 706-25CPP, the Court for terrorist cases shall be an AsSipeirt
(Cour d'assises constituted of seven professional judges (onesigemt and six
assessors), without any lay juddésThis court has so-called concurring jurisdiction
over provincial courts which would be competenttlie affair did not involve
terrorism*® Not only terrorist jurisdiction, but prosecutioashalso been centralised in
Paris by the 1986 Law: the 4'anti-terrorism" Division of the Paris prosecution
service parquet de Paris*® also known as the Anti-Terrorism Fight Central Ve
(service central de lutte anti-terroriste - SCLATexclusively deals with terrorism
cases, cf. Art.706-1TPP* Thejuge d'instructionis authorised to carry out a wide
range of acts (e.g. the right to interrogate, to ymder investigation and to indict).
These acts may be delegated to the police autt®mithere appropriate. These powers
aim to provide the judge with a growing knowleddeesrorist networks. The system
of specialised investigating judges was also sugghds help to de-politicise the issue
of anti-terrorisni*® The idea to concentrate the competence in tetraffairs in the
hands of a few specialised investigating judges based on the previous experience
whereby four judges investigated the terroristckidagperpetrated by Georges Ibrahim
Abdallah. It was at the request of these judges e French legislator decided to
centralise all terrorist cases in PdfsSpecialisation also reflected the need to have
access concentrated in one place to all relevémtnmation on the matter and to permit
the judges to exercise competence over the whoieotg of France® The lay persons
were replaced by professional judges due to pgstreence in terrorist cases, which

not benefit from the provisions concerning the suson or splitting of the penalty during a certain
period. Moreover, the law allowed repentance: a@eicould avoid being found guilty or could reduce
his or her sentence (Art. 422AP provides: "that any person who has attempted toneiv an act of
terrorism is not liable to punishment if he or $henotifying the judicial or administrative authties
was able to avoid the commission of the offence Hrthe case arises to identify the other guilty
persons"). The purpose of this provision was toimige the consequences of acts of terror. Howeter,
has been considered as "absolutely contrary toFteach culture and has raised some concern because
of this change of legal culture (Garapon (2005%)at

43 Koering-Joulin (1987 )at 622.

“ This is contrary to the usual French criminal mare which requires the participation of a jury fo
serious cases tried by the ordinary Assize Couwtl (R001), at 139). It is interesting to note thdile in
France, the participation of laymen is limited e tmost serious offences, in Germany laymen ang onl
allowed to participate in the judgments concerniigor offences. This reflects the different weight
attributed to laymen in both countries: While inr@any, society trusts more in the opinion of a
professional judge than in that of a layman, imEeathe symbolic value of the layman as represgatat
of the democratic society, representing ‘the pepéigher, and requires public participatioriesst in
cases that deal with serious crimes.

** See Art. 706-1TPP.

*® Arts. 706-17 to 706-22PP.

4" Garapon (2005), at 5.

“8 Bigos and Camus (2006), at 11 et seq.

9 Garapon (2005), at 5.

*Y Dagron (2004), at 293.
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had taught that lay judges were exposed to thifeas terrorist groups; hence they
frequently applied to be excused from their jurgvaee, thus making it difficult for the

court to reach a verdict. The replacement of lagppe did not encounter large
criticism. Garapon attributes this to the politicantext: it was Robert Badinter,
famous and popular for having abolished the deattalpy in 1981, who introduced the
Bill to establish a special Assize Couft.

French scholars have praised the establishmeritiosiall, specialised corps
of judges and prosecutors as over time it has etledad competency that almost
amounted to an intelligence service in and of fitS8| Two investigating judges from
Paris, Jean-Francois Ricard and Marie-Antoinetteuydet, pointed to various
advantages of this high degree of specialisatioich sas the specific accumulated
knowledge, the more global overview on the subjaotl the fact that the small number
of competent judges facilitated international dofletion®® However, the
concentration of powers in this small group of jeslgalso provoked severe criticism
from human rights organisations. It was argued ti@investigating judge, empowered
to order the detention of a suspect, could acbial tautarchy. In order to guarantee
justice, the International Federation of Human RgRédération Internationale des
Ligues des Droits de I'Homme - FIDKbund that the decision on granting or denying
liberty to a person could not be taken by one simgtlividual, but had to be taken by
an independent investigating tribunal, before wheelsh party could present his or her
arguments. Moreover, many defence counsels hadrierped that the evidence
brought against their arrested clients often lackelstance, so that it did not justify
either the arrest or the detenti®n.

The composition of the Assize Court has been chgdld in court, on the
grounds that Art. 6(1), 6(3) and 14 of the ECHR avbreached as those accused of
terrorist crimes were, unlike other accused, degriof a trial by jury. In its decision of
24 November 2004, the Cassation Court held thahereof the named provisions was
violated. It argued that the rights of the defemoelld be exercised without any
discrimination®>

As far as criminal procedure is concerned, the Lawl986 increased the
maximum time periods of police custodgatde a vue)oy an additional 48 hours,
bringing the total time of detention in cases ofdgsm to four days. As Touchot notes,
to increase the maximum duration of police custadg actually no new invention in
France. In delinquency related to drugs, the potiostody time had already been
doubled, for the same reasons, but under diffeneodalities. Likewise, for crimes
against state security special laws had allowedc@atustody of up to six days in
normal times and up to twelve days in states ofrgarey>® It is important to note that
this additional prolongation of police custody émrbrist cases could only be ordered by

*1 Garapon (2005), at 6.

2 Shapiro and Suzan (2003), at 78.

°3 Charbonnier (2004).

> Mc Colgan and Attanasio (1999), at 14.

%5 Cass. Crim. 24 nov. 2004, Bull. Crim. No. 296ediin: Commaret (2005), at 332. The court actually
repeated the formulation of an earlier judgmeng (segment of 7 May 1987, Bull. Crim. No. 186).

* Touchot (2004), at 240, citirigoi 70-643 du 17 juilllet 1970 modifiant la loi dib janvier 1963 Cf
Pradel, Dalloz-Sirez 1972, Chronique XXI, at 30.
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a judge (either an investigating judge, or the i of the Tribunal of First Instance,
or a judge delegated by the latter), while thermady extension of police custody could
be ordered by thBrocureur(which has the role of the public prosecutor, Wwhb, as a
magistrat also enjoys judicial stattf$.>® The legislative decision to restrict the
exceptional prolongation of the detention to thenpetency of gudge was taken in
view of the ECtHR caséchiesser v Switzerlandf 4 December 1979. In this
decision, the ECtHR stressed that, for the purpo$est. 5(3) of the Convention, "a
judge or other officer authorised by law to exezcisidicial power" had to be
independent of the executive and of the partiesnwbrelering the prolongation of
detention on remant. Apparently, the French legislator did not deemdtessary to
also amend the competency with respect to ordipaojongation ofgarde a vue
probably because the ordinary prolongation comdny case, not exceed two days.

The 1986 Law also extended police powers concgrhiouse searches. By
virtue of the newly introduced Art. 706-ZZPP (exception to the ordinary rule in Art.
76 CPP), in the course of preliminary investigations dig® officer could, when
authorised by a judge, carry out a house seardimouitthe consent of the concerned
person. This rule was extended by the Law of 15addser 2001 to other similar
crimes. Thus, the constitutionally guaranteed ilabdity of the home was further
undermined.

In addition, the Law extended the administrativesgibilities to dissolve
associations or groups engaged in the organisafiterrorist acts in France or abroad.
In 2002, the groupnité radicalewas dissolved in this way.

The Law of 1986 was submitted to tBenseil constitutionnebefore its enactmefit.
The Conseilaccepted it as being precise enough to comply thighlegality principle
enshrined in Art. 8 of the Declaration of Human &@idic Rights of 26 August 178%.
The Conseilaccepted the justification for the special regoheentralised competences
in the case of terrorism as a justified exceptiorthe general rul® However, it
rejected the extension of the application of tHegwenshrined in Arts. 706-17 to 706-
25 of theCPP (which establish a special procedural regime apple in the case of
terrorism) to other offences against state seciwityseen in Arts. 70 to 103 of tkxP.
In the Council's view, this extension was contraxythe principle of equality before
justice enshrined in the 1789 Declaratfon.

The decision of theConseil Constitutionnelwas criticised by Jean-Pierre
Marguénaud who contested that the subjective elewfetihe crime of terrorism was

" Hodgson (2004), at 164 (note 2).

%8 Cf. Arts. 63 and 7CPP.

%9 Touchot (2004), at 240.

%0 ECtHR,SchieRer v Switzerlanfidgment of 4 December 1979 (application no. 778)) at para. 31.

®1 Dagron (2004), at 290.

62 |t should be noted that the submission to the €@adt obligatory and the decision to allow its
intervention may only be taken by political autties, see Art. 61 para. 2 of the Constitution) An
English of the French Constitution is availablehdtp://www.oefre.unibe.ch/law/icl/fr00000 _.htr(last
visited on 1 October 2008).

%3 See Conseil Constitutionnel (CCPecision DC 86-213, 3 September 1986, Receuil 122

% As defined by Art. 43, 52, 382 and 663-3 of @RP attributing the competence to the local judge.

% CC, 3 September 1986, Decision DC 86-213, Rec. 122
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sufficiently precise to fulfil the requirements tHgality and certainty. Marguénaud
reproached th&€onseilthat the latter had only stated that the norm w§iciently
precise, without giving further reasons for thisessment’

4.3.2.4. European Convention on the Suppression of Terrorism

One year later, Law No. 87-542 of 16 July 1987 an$ing the ratification of the
European Convention on the Suppression of Terrow$n27 January 1977 was
adopted. The Convention sets out which crimes eaconsidered as acts of terror and
trigger extraditiorf® As a consequence, France was now obliged to éereatrorists
without being permitted to impede extradition besmof the political character of the
crime or the political goal behind it. At the satimae, the Convention allowed France
to disregard as a political crime or politically tivated crime 'an offence involving
kidnapping, the taking of a hostage or seriouswiadetention; an offence involving
the use of a bomb, grenade, rocket, automaticrfivea letter or parcel bomb if this use
endangers persorfs'The ratification forced France to abandon theinédrio practiced
sanctuarydoctrine.

4.3.3. Developments in the 1990s

As in other countries, France also started in 19@0% to legalise telephone tapping;
hitherto this had been applied in practice withany legal basis, like in other countries.
Furthermore, the 1990s were marked by waves ofridgeerrorism. This led to the
reinforcement of thelan vigipirate to several mass detentions by police, and to the
adoption of new legislation. Moreover, two decreessling solitary confinement were
adopted in those years.

4.3.3.1. Privacy issues

In 1991 a Law reinforcing the right to privacy wadoptedLaw no. 91-646 of 10 July
1991, concerning the interception of private commaations issued, transmitted or
received by way of telecommunicatiéh.The law defined the procedures and
conditions under which public authorities couldawthorised to infringe upon the right
to privacy. The necessity of legal regulation aftsissues had emerged after two cases
were heard by the ECtHR(vig v Francé' andKruslin v Francé?, in which France
had been condemned for intercepting telecommunitatiinHuvig French authorities
had carried out various interceptions of telecomications during the 1980s for
national security reasons. In the second case liKsiselephone had been tapped for
investigations concerning a particular murder caséthe data was subsequently used

% Marguénaud (1990), at 11.

" Loi n° 87-542 du 16 juillet 1987 autorisant la fidation de la convention européenne pour la
répression du terrorismdORF of 18 July 1987.

% On the qualifying criteria with respect to tersircrimes adopted by this law, see also Marguénaud
(1990), at 14 -17. He criticises the penal quadiiizn of terrorism under French law, for being
disturbingly imprecise.

%9 Cartier (1995), at 227.

O Loi no. 91-646, du 10 Juillet de 1991, relative secret des correspondances émises par voie de
telecommunication§]lORF, 13 July 1991, 9167).

" Judgment of 24 April 1990 (application no. 111@§/8

2 Judgment of 24 April 1990 (application no. 118@)/8
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as evidence in a different case against Kruslinbdth cases, the Strasbourg Court
established that the interference had not beeac@ordance with the law', as French
legislation did not provide a legal basis that digal as 'law”

The Law of 1991 provided specific sanctions in sashere an interception was
considered to be an infringement upon private [féoreover, so-called security
interceptions were allowed in exceptional casees&€hwere authorised by the Prime
Minister, in accordance with a proposal given bg Binisters of the Interior, Defence
and Economy, or Financé.This interception enjoyed no judicial control, bostead
was subject to the control of the National Comnoissof Control for Security
Interceptions dommission nationale de contrble des interceptidassécuritg The

ECtHR considered the new provision as compatibta #it. 8 ECHR"

However, in the very same year Decree no. 91-1032 @ctober was adopted, which
concerned a computerised terrorism database crdatethe general intelligence

services of the Ministry of the Interié?.Its purpose was to collect information in order
to fulfil the intelligence services' mission foh# fight against individual or collective

undertakings that pursue the goal to seriously demaublic order by means of

intimidation or terror" (Art. 1 of the Decree). Tois end, information on persons who
might threaten state security or public order cdatdcollected and centralised. This
database was going to be significantly further reatéel in 2008 (see above, at 4.5.).

4.3.3.2. Developments in 1993-4

In 1993 the Code of Criminal Procedure was amenydcaw No. 93-2 of 4 January
1993/” which was further modified bjzaw 93-1013 of 24 August 1998.The laws
restricted defence rights in terrorist cases. TimesBill of the modifying Law of 24
August 1993 originally provided that, while undeetnormal regulations a person in
police custody could see his lawyer after 20 hadirdetention, this right could not be
exercised at allif the custody was subject to the particular pnglation rules that
applied to cases of terrorism and drug-relatednoffe. The constitutionality of this
provision was examined by tl&onseil Constitutionnelwhich ruled in its decision of
11 August 199% that the right to see his lawyer during tyerde & vuecould be
modified according to the different areas it coneel; but that it could not be abolished

3 The Court stated that both written and unwritteengh law did notindicate with reasonable clarity
the scope and manner of exercise of the relevastretion conferred on the public authoritigén
Kruslin v France(see above, note 72), at 36 Hovig v France(see above, note 71), at 35).

™ See Art. 226-15 and 432©P which were introduced by this law. For furtheraiks; see Dagron
(2004), at 286, with further references.

S ECtHR, case ofambert v FranceJudgment of 24 August 1998 (application no. 88/1987/1084).

® Décret n° 91-1052 du 14 octobre 1991 (Décret rélati fichier informatisé du terrorisme mis en
oeuvre par les services des renseignements géndraministere de l'intérieur)

" Loi n°93-2 du 4 janvier 1993 portant réforme depiecédure pénal¢Art. 231 J. O. of 5 January
1993, in force since 1 March 1993).

8 Loi no 93-1013 du 24 ao(t 1993 modifiant la loi 982 du 4 janvier 1993 portant réforme de la
procédure pénaleJORF of 25 August 1993, 11997.

9 JORF of 15 August 1993.
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entirely®® Therefore, the bills were changed, no longer abalg the right to see a
defence lawyer as such, but postponing it to thed®ur®* The constitutionality of
the new provision has been confirmed by t@enseil Constitutionnelin two
decisiong?

Besides these legal measures, the years of 1993%4dwere marked by mass
detentions carried out by the French authoritiepubd an end to Algerian Islamic
terrorism, which was sweeping over French terrifdiy response to the kidnapping of
three French consular agents on 24 October 199Rlgier, the French authorities
lodged the Operation chrysanthemunon 9 and 10 November 1993, arresting 87
people. After French police had started to disneattie Chalabi network (the most
important support group for Algerian rebels) byeating 93 people, the GIASfoupes
Islamique Arméesirmed Islamic Groups) hijacked an Air France fligiam Algiers
to Paris. Subsequently, French authorities incoeabe pressure on the Islamist
networks in France and throughout Europe. Theystadeat least a further 93 people in
June 1998 The arrests were again answered by a seriesawkatbetween July and
October of the same year, killing 10 and woundingrd.50 peoplé’®

In spite of the attacks, the reactions of the tertierism judges were often
fiercely criticised by the media and public opinidrhe centralisation of the judiciary
and the close relationship between the judges haddbmestic intelligence service
DST® have been criticised in the media and by humanmsigrganisationy. The
indiscriminate detentions were also harshly condsimmas well as the broad powers
given to the judges to conduct these ‘sweeps’ atentions with very little oversigfit.

In the Judgment of 9 November 1999, the EuropeanrtCaf Human Rights had
occasion to rule on one case of prolonged detentimmcerningDebboub alias
Husseini Ali*® Ali had been arrested in November 1994, in thersmwf one of the
raids mentioned previously, under suspicion of ession with wrongdoers with the
aim to prepare acts of terrorismtér alia). The detentions were aimed at dismantling a
vast logistic network of the GIA. Debboub was helddetention on remand from 12
November 1994 until 22 January 1999, thus for mbn four years. The orders
issuing detention on remand (and subsequently pgotg it) were based on Arts. 144,

8 Bouloc, Stefani and Levasseur (2006), at 93.

8 Touchot (2004), at 241.

82 Decision n° 93-334 DC of 20 January 1994, at paéato 19, and Decision n° 2004-492 of 2 March
2004, at para. 28 to 34.

8 France was the main target of Algerian Islamicatésts, not only as representative of the Westamsd
destructor of Algeria by its colonialism but alsechuse it was (unofficially) supporting the rulijugta

in Algeria (Mc Colgan and Attanasio (1999), at 12.

8 The numbers of arrests cited were contradictogcofding to Shapiro, 93 were arrested, while Mc
Colgan and Attanasio speak of 169 (ibid.; Shapird Suzan (2003), at 80).

% |bid. at 80.

% Direction de la surveillance du territoirg, French intelligence service of thelice nationalewhich
originally was created to counter spy activity, lisittasks were extended after the cold war to anti
terrorist actions.

87 See e.g. Jean Pierre Versini-Campinchi: La i des sources d’informations exploitée par
I'institution judiciaire, le figaro, 6 february 2@((cited by Ibid. (note 46)).

8 |bid. at 84 et seq.

8 Application no. 37786/97.
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145, 145-1 and 145-€PP (as amended by the Law 93-2 of 4 January). Bediues
gravity of the alleged crime, the orders were basethe risk of flight of the applicant,
the maintenance of public order, the necessity¢éwgnt recurrence of the offence, and
the risk of collusion between the co-accused. TtrasBourg Court held that these
reasons justified the initial detention on remanuat, not its duration of over four years.
The Court judged that the French Courts had fadecbnduct the proceedings with the
necessary promptness, so that the excessive durdtietention on remand amounted
to a breach of Art. 5(3) ECHR.

With respect to anti-terrorist legislation, tteform of the French Penal Code in 1994
also deserves mention. In the course of this refeemorist offences were organised
under a separate, independent chapter in the nemal PEode. Besides this
organisational amendment, no substantial changaels ptace with respect to anti-
terrorist legislatior??

4.3.3.3. Terrorist and legislative activity in 1995 and 1996

In the course of 1995 and 1996, France faced anatlae of Islamist (mainly
Algerian/GIA) terrorist attack®' France reacted to the attacks on different lewsy
legislation was introduced, thean vigipirate reinforced, and French police carried out
several mass detentions in Islamic circles.

As to the legislative changes, the following measware worth mentioning:

The Law no. 95-73 of 21 January 1995, on guidance anthrming with
security®® was adopted, introducing video surveillance ineordo ensure ‘the
protection of public buildings and installationdaheir surroundings, the protection of
installations for national defence, or the prevamtof attacks against the security of
persons or goods in places that are particularlyosed to risks of aggression or
theft’.”

% For further details, see Cartier (1995) who take'globally positive stock” of the amendments; see
also Mayaud ( 1997).
°L The following attacks took place during this perio

11/07/95 Double assassination in the rue MyrhaigPa/l1lle)

25/07/95 Station RER St-Michel (7 killed et 85 wmded)

17/08/95 Avenue de Friedland (17 wounded)

26/08/95 TGV Lyon-Paris (no victims)

03/09/95 Marché Richard Lenoir (3 wounded)

04/09/95 Sanisette place Charles Vallin (no mis)i

07/09/95 Voiture piégée devant une école israalN@leurbanne (30 wounded)
06/10/95 Station de métro Maison Blanche (10 vaeak)

17/10/95 RER station Musée d'Orsay (4 killed, 2imded)

3/12/96 RER station Port-Royal (4 killed, 170 woedy

Shapiro and Suzan (200Projet de loi relatif a la lutte contre le terronse et portant dispositions
diverses relatives a la sécurité et aux contrélesnthliers http://www.senat.fr/rap/I05-117/105-
1171.htm] visited on 3 October 2008).

92 Loi no. 95-73 de 21 janvier 1995, d'orientatiordetprogrammation relative & la sécuritf®ORF of 24
January 1995, 1249), Bulletin legislative, Dall®95, at 90.

% Art. 10(2) of the Law.
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In addition,Law no. 95-125 of 8 February 1995 concerning theganisation
of jurisdiction and civil, penal and administrativproceduré* was adopted, increasing
prescription periods for terrorist crimes by 20 aB@ years (for felonies and
misdemeanours, respectively). In this context,hibuldd be taken into account that
French law differentiates between two sorts of gnipon: the prescription of public
action prescription de I'action publiqy€” to be distinguished from the prescription of
the punishmentpfescription de la peine® While the first time period starts running at
the moment when the investigations are opened,séwend only begins once the
convicted person has started to serve his or hetesee. This differentiation is
necessary due to the fact that under French laals tn absentiaare permitted under
certain condition§/ meaning that a person may be convicted in his releseeven
though he may not be caught by the police for maays.

Another anti-terror law of this time was thaw no. 96-647 of 22 July 1996,
concerning the repression of terrorisfi. This law emphasised the subjective element
of terrorist crimes by adding that the acts hadd¢o'intentionally’ connected to an
individual or collective undertaking. The purpodetiis amendment was to stress the
existence of adol aggravé; a special form of interit, for which the motives of the act
were taken into account and which had to be corethitith premeditation (malice
aforethought)}®°

With respect to criminal procedure, initially, tiBll of this law foresaw the
possibility of night searches during police preliamy inquiries €¢nquéte préliminaing
flagrancy inquiries énquéte de flagrangeas well as during the preliminary judicial
investigation instruction préparatoirg'®* However, when the law was submitted to
the Conseil Constitutionnelthe Conseil censured the dispositions which authorised
night searches in the case of preliminary policguines and preliminary judicial

% Loi no. 95-125, de 8 février 1995, relative & I'amisation des juridictions et & la procédure ciyile
pénale et administrativelORF of 9 February 1995).

% For felonies, the prescription of public actionswaised from ten to thirty years, for misdemeaspitr
was increased from three to twenty years, cf. 206-25-1CPP.

% For felonies, the prescription of the punishmeraswaised from twenty to thirty years, for
misdemeanours from five to twenty years, cf. AB6-25-1CPP.

7 Cf. Arts. 410, 41CPP, see also Art. 379-2PP.

% 0i no 96-647 du 22 juillet 1996 tendant & renfartse répression du terrorisme et des atteintes aux
personnes dépositaires de l'autorité publique oargées d'une mission de service public et compbrtan
des dispositions relatives a la police judicia{(tBFORF of 23 July 1996, 11104). For further detaiishe
Law, see also Mayaud ( 1997).

% However, to be distinguished from ttiel special.See, for details, Mayaud (1997), at 37 et seq.

19 This qualified intention was already planned by pinevious version of 1986, so that the Law of 1996
did not actually change the positive law in substarbut served the rather declaratory purpose of
reiterating the existence of this ‘aggravated ititdbesportes and Le Gunehec (1998), at 385). Sare m
on the element of intentionality at Mayaud (19%#%)37-41.

191 police preliminary inquiries and flagrancy ingegiare the first preliminary investigations carried

by the police. A main difference between them & fior preliminary inquiries, in principle, no ceare
measures are authorised, except for the detentiarperson for a maximum of 48 hougafde a vug
The flagrancy inquiries were originally destinedagaply only to cases where the person was caudht re
handed. However, today, flagrancy inquiries cao &ls triggered in other cases, such as public tinres
(clameur publiqugor when arms are found, cf. Art. &3PP. It cannot last longer than eight days (Art.
53(2)CPP). In both cases, the judiciary poligeo(ice judiciaire,see below, note 107) is competent. The
public prosecution applies for a preliminary judianvestigation at the investigating judge in tase of

a felony, Art. 79, 8CCPP. While formally, this investigation is still prefinary, it is actually the main
procedural stage for the taking of evidence. (K(2@96), at 660 et seq.).
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investigations, allowing night searches only in tbase of flagrance, under the
condition that procedural guarantees were f#fefhe Council found that also allowing
for such a possibility in the case of preliminapfipe inquiries and preliminary judicial
investigations affected the individual liberty to axcessive extent, for two reasons:
first, the operations would not have been limitehporarily in the case of preliminary
police inquiry or preparatory judicial investigai® (flagrancy police inquiries, on the
other hand, could in any case last no longer thgimt €lays), and second, because the
intervening authorities had too much autondfffhowever, following the attack on the
metro Port-Royal in December 1996, the governmenmtoduced an emergency
amendment to the Bill concerning remand detentaétention provisoire Through
this new amendment, under Art. 706-24PP a rule was reintroduced that allowed
night searches, in the context of a preliminarygiad investigation, taking into account
the rulings of the Constitutional Council, i.e. limg drastically the possible cases in
which this regulation could be appli&¥.

The Law also introduced a new crime (Art. 421-ZR); the "participation in
any group formed or association established wifew to the preparation, marked by
one or more material actions, of any of the actseaforism provided for under the
previous articles®® The crime has some similarities to that of cormpir as it
criminalises the association of people who are gmiag a terrorist act, but who have
not yet started to commit it. The underlying pumspas this new crime was to give
police the instrument to dismantle terrorist netegoon the basis of such an offence.
Based on this offence, a suspect could be brougbtdustody for four days. During
this period the necessary checks could be maddhendecessary confrontations and
hearings held. According to Cettiffathis has proven to be an invaluable tool for the
services of theolice judiciaire’®” and has become the fundamental legal justification
for their activity. Without it, the combat of Islash terrorism since 1994 would not
have been as effective. On the other hand, foFtB#'% the introduction of the new
crime opened the door to arbitrary enforcement isea number of acts which were in
essence not illegal became so when a judge dedigdoccurred in the context of
intent to commit terrorism. It was argued that thread definition of the offence
contravened the principle of legal certainty. THBHF pointed out that the law was all

192 hecision no. 96-377 of th@onseil Constitutionnelf 16 July 1996.
193 Touchot (2004), at 236, citing Mayaud (1997), &t 9
1% Since then, the night searches are authorisethéncaise of emergency if the necessities of the
investigations require it, and provided that tastoacts punished with at least 10 years of praxanat
stake, and provided that the following conditions met:

o flagrant crime

o immediate risk that evidence could disappear

0 presumption that one or more persons who are ipldees to be searched are prepared

to commit new acts of terrorism

(Touchot (2004), at 237, 238).
195 harticiper & un groupement formé ou & une enteteblié en vue de la préparation, caractérisée par
un ou plusieurs faits matériels, d'un des acteted®risme mentionnés aux articles précédents.
196 Cettina (2003), at 87.
97 The police judiciareis the organ in charge of establishing violatiofiscominal law, collecting
evidence and searching for the perpetrators (A4rCRP). Its agents are those of thelice nationaleand
of thegendarmerie nationaldor further details, see Guinchard and Buiss0082, at 463 et seqq.
198 Fedération Internationale des Ligues des Droitd'ldemme see above, 4.3.2.3.
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the more destructive to liberty because it failedréquire the judge to attach the
allegation of participation to any specific terstract:®® The crime of participation in a
group established with the view to the preparatibterrorist acts allowed police to act
pre-emptively, instead of reactively, focussing prevention rather than on the
traditional repression. Retrospectively, the Frenelgislation can therefore be
considered as the ‘ancestor’ of the reasoning asetywhere else after 206%.

By the end of 1996, another Law regarding terrongas enacted,aw no. 96-
1235 of 30 December 1996, concerning detention emand and searches at night in
cases of terrorisnt*! It specified the conditions of detention on remaghphasising
its exceptional character, and limiting the dunatiof detention to a "reasonable
duration, in view of the gravity of the alleged tsacand the complexity of the
investigations necessary for the truth-finding psx*'? In spite of this precision,
which had been drafted in clear consideration daf A(3) ECHR (but which, as it
turned out, was not precise enough, the word ‘re@sie’ being open to multiple
interpretations), since 1 January 2000, Francéban criticised in no fewer than seven
cases by the Strasbourg Court, for violating Af8) ECHR

Further, the law introduced the amendment to niglarches referred to
previously, and hence allowed seizures of evideseaiches and house searches to be
conducted at night (i.e. between 10 pm and 6 am)edisas during the day. This is both
within the framework of an investigation and in thase of an emergent¥ and
without the consent of the searched person (Ar6-Z41 CPP), provided that the
investigations concerned acts of terrorism punighdlly at least ten years of
imprisonment. Thereby, the Law departed from theinary law which authorised
property searches only during the time (cf. Art. G@P).**> In addition, it derogated
from the general principle enshrined in Art. CBP, to respect the constitutional right
to property, also protected by virtue of Arts. 21d7 of the Declaration of 1789.

Besides these legislative measures, France alstedeto the attacks by reinforcing the
plan vigipirate by increasing police and even military presericpudblic places, and,
again, by mass detentions. In fact, between 1936 ¥399, wide-ranging police
operations and the investigation and further praec of the Chalabi case caused a
general outcry from lawyers associations, which wpeead by the FIDH and the
media. In particular, the establishment of a d&dententre in Folebray by the French

199 Mc Colgan and Attanasio (1999), at 9 et seq.

110 Bjgos and Camus (2006), at 23.

111 0i no 96-1235 du 30 décembre 1996 relative & kemiéon provisoire et aux perquisitions de nuit en
matiére de terrorism@JORF, 1 January 1997, 9).

12 gee, in particular, Arts. 3 and 4 of the Law.

113 For the period 1/1/2000 — 23/9/2008, in the follegvcases a violation of Article 5(3) ECHR was
establishedP.B. v France1 August 2000 (application no. 38781/@ombert et Gochgarian v France,
13 February 2001 (application nos. 39779/98 and8B®B); Richet v France 13 February 2001
(application no. 34947/97¢annouti v France 31 July 2001 (application no. 42211/98londet v
France 5 October 2004 (application no. 4945)/9®umont-Maliverg v France 31 May 2005
(application nos. 57547/00 and 68591/0Gwsselin v Francel3 September 2005 (application no.
66224/01) (also noted by Marguénaud and Roets (j26060).

114 Cettina (2003), at 87.

15 see above.
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Minister of the Interior for foreign Islamists irr&nce likely to support or take part in
terrorist activities (before their exile) encoumigrcriticism, as well as the mass
detentions from Islamist circles throughout Framedween 1995 and 1998. Also
criminal proceedings against the Chalabi networkrewéhe subject of much
controversy, with regards to the duration of pratiany investigations, irregularities in
the course of the interrogations, excessive usiheicharge for "participation in any
group formed or association established with a viewhe preparation (...) of any of
the acts of terrorism”, the inadequacy of the awige and the lack of sufficient
distance between the judges and the public prosesutffice, the bench judgegiges
de siég and the police officerS® In addition, the French justice authorities were
criticised for being too slow, for keeping sevesalspects for almost four years in
detention on remand (1994-8), while most eviderask dready been collected after 24
June 1995. According to the FIDH, these delaystdéed violation of Art. 5(3) of the
ECHR. In most cases examined by the FIDH, the ty&tsons had already been
practically terminated at the moment of arrestirsd the length of pre-trial detention
seemed unjustifie:” Moreover, it was claimed that during the processtof the
witnesses who had already been previously hearé wet heard again in trial. This
seems particularly worrying as the credibility oamy of the witnesses, among them
police officers, secret agents or co-perpetratmald be doubtfut’® Moreover, the fact
that withesses were not heard any more duringrihlewtas contrary to a fundamental
principle of the criminal procedure, under commamw lknown as the rule against
hearsay, or, in a softer form, which is known un@srman law as the so-called
principle of immediacy or directnesBrfmittelbarkeitsprinzipcf., for instance, § 250
of the GermarsStPQ which establishes the rule that witnesses slealidard directly in
court, a rule from which the judge may only departcertain explicitly enumerated
cases. While this principle is not known under shene denomination in French law,
the term ‘contradiction’ is similar, as it requirgiscussing the evidence in the presence
of all parties, Art. 427(2LPP.*°

4.3.3.4. Solitary confinement

Art. D. 283-1 and D. 283-ZCP, regulating solitary confinement, were amended by
two Decrees: Decree no. 96-287 of 2 April 1996,cepning the disciplinary regime of
detainees, and Decree no. 98-1099 of 8 Decemb& d®@nding the Code of Criminal
Proceduré?® In addition, on 8 December 1998 a circular wasdssto implement the
decree amending the Code of Criminal ProcedtirArt. 283-1CPP allows the prison
governor to order solitary confinement at the prests request or as a precautionary or

116 Cettina (2003), at 89, with further references.

7 Mc Colgan and Attanasio (1999)at 12.

8 |bid at 21

19K {ihne (2006), at 672.

120 Décret no 96-287 du 2 avril 1996 relatif au régimlisciplinaire des détenus et modifiant certaines
dispositions du code de procédure pénale (troisigraie : Décrets) and Décret no 98-1099 du 8
décembre 1998 modifiant le code de procédure péfiatésieme partie : Décrets) et relatif a
I'organisation et au fonctionnement des établissgmpénitentiaires.

121 See ECtHRRamirez-Sanchez v Franciudgment of 27 January 2005 (application no. B, at
63.
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security measure. The decision has to be founded specific reasons; the nature of
the offence committed by the concerned prisoness do® suffice as a reason. The
person subjected to solitary confinement is chedkethe prison’s medical team on a
regular basi$® Solitary confinement can last for up to three rherin the basis of a
new report and as a result of a decision of thenag director; it may exceed one year
if the Minister of Justice so decides on the bas$ia reasoned report by the regional
director (see Art. 283-CPP).*?* The circular specified that solitary confinementico
not be ordered for disciplinary reasons. It furtetted that no judicial review of the
decision to order solitary confinement was necgssacause “the courts consider on
the basis of Art. D. 283-2 that 'solitary confinetheloes not make conditions of
detention worse and is not liable to affect thealeggosition of the person so held
(Conseil d'Etat 28 February 1996Fauqueux judgment; andConseil d'Etat 22
September 1997 rébutienjudgment).*?* The situation changed substantially in 2003,
when theConseil d'Etatfinally recognised that a person who has been glact®
solitary confinement against his own will can atljuappeal against this decision at the
administrative court?®

Solitary confinement was challenged in the cRsenirez-Sanchez v France
The applicant, who had been prosecuted in conmeetith investigations into several
terrorist attacks carried out in France, was cdedicto life imprisonment for the
murder of three police officers. He spent eightrgesnd two months in French prisons
in solitary confinement. The Strasbourg Court coesed that this form of solitary
confinement, which allowed the prisoner to recdreguent visits by his lawyer and his
cleric, did not reach the threshold of gravity reed by Art. 3 of the ECHR (torture
and inhuman or degrading treatment), as the prisos@ not been subjected to sensory
isolation or total social isolation, but ‘only’ t@lative social isolation (the applicant
had indeed received visits by his lawyer, who wlae his fiancée, and by his doctors,
on a very regular basis). Notwithstanding, the sbtoairg Court found that the French
Government had violated Art. 13 of the Conventias,French law did not provide a
remedy for the applicant to contest the decisiomprimong his detention in solitary
confinement:?®

4.3.4.The Football World Cup and reinforcement of the
presumption of innocence

In 1998, on occasion of the Football World Cup halérance, thelan vigipiratewas
again applied. Moreover, French police carried metventative round-ups on 26 May

122 At least twice a week, cf. Art. D. 283-1 (4) innjonction with Art. D. 381CPP,

128 The regime on solitary confinement has been récanmended again, see below at 4.4.6.

124 ECtHR Ramirez-Sanchez v Fran@ec. cit.), at para. 81.

125 Conseil d'Etat30 July 2003Remli The case (together with the ECtHR's judgment amRez
Sanchez) is discussed by Poncela (2005).

126 When the case was referred to the Grand ChambtreoECtHR under Art. 43 ECHR, the Grand
Chamber confirmed the former Decision, recognidimg possible long-term effects of the applicant’s
isolation, but having regard in particular to th@acter of the prisoner and the danger he posedelh
as the fact that since 5 January 2006 he had dnuhder the ordinary prison regime (ECtHRmirez
Sanchez v Franc&rand Chamber Judgment of 4 July 2006 (applicatmrb9450/00)).
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1998, detaining fifty-three people, of which fortyere released within forty-eight
hours. This was done to prevent planned attackbe®tade de Franc&’

While not particularly related to terrorisnhbaw No. 2000-516o0f 15 June 2000
reinforcing the presumption of innocenc¢& needs brief mention. It strengthened the
rights of the accused, particularly his right téeefive defence, adapting them to the
requirements set out by the ECtHR. An importaningeaintroduced by this Law was
the creation of guge des libertés et de la detenti@liberty and custody judge, who
can be appointed by motivated decision of the ingasng judge, and whose task is to
order, prolong or withdraw detention on remadéténtion provisoire*?® Also, the
remedies against decisions in first instance at Aksize Court were extended to
appeals on points of fact® Further, it was finally regulated that arrestedgie had to
be informed of the charges against them and trenefor their arrest’ The Law was
modified again in 2005*

4.4. Post September 11™ anti-terror legislation

Like in many countries around the world, Franceted promptly to the events in New
York in September 2001, by adopting the Law of 1&véimber 2001, the Law on
“daily security”. This was not however the only igtive reaction to September1
other special anti-terror Acts were adopted in 202804, and 2006. Moreover,
terrorism was also considered in the legislatioB@32.

4.4.1.Law no. 2001-1062 of 15 November 2001 on Daily Seity

The first immediate reaction to Septembel” Illaw No. 2001-1062 of 15 November
2001, concerning daily security®® presented, similar to both the English Anti-
Terrorism, Crime and Security Act 2001 and Gernfa@curity-Package’, a bundle of
new provisions covering multiple areas of law. Téme was actually submitted to the
National Assembly in March 2001. Subsequently,asvamended thirteen times. This
permitted the inclusion of counter terrorism legfin in response to the events of
September 11 2001'** Human rights defenders contested the legislatioegss of

this Law, notably the fact that the Bill, after vy been amended in view of the new
threat of terrorism, was not again submitted toGoastitutional Council. This is even
more worrisome considering that the decision nosubmit the Bill to theConseil

Constitutionnelwas the result of @olitical agreemenbetween the parliamentarians,

127 Shapiro and Suzan (2003), at 86.

128 5ee Lazerges (2001).

129 K{ihne (2008), at 678.

130 Before, there was no appeal on the point of fposssible before the Assize Court. By the Law of 15
June 2000, this situation has changed (cf. Art.-B8OPP), which can be considered as nearly
‘revolutionary’, for breaking with a tradition ofvb hundred years.(lbid. at 665.)

31 |bid. at 677 (with further references).

132 0i no. 2002-307, du 4 mars 200K)RF of 5 March 20024169. For details, see Bouloc (2004), at
138.

133 La loi no. 2001-1062, du 15 novembre 2001, relativda sécurité quotidiennéJORF of 16
November 2001, 18215).

134 Gleizal (2002), at 901.
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who considered that the urgency and exceptionafitye situation had to prevail over
any other consideratiofi®

The Law not only related to terrorism, but alsouded amendments to the law
governing route traffic, the powers of the Mayor &ecurity matters, and the
organisation of open-air parties, amongst othersfod¢uses on the prevention of
terrorism by eradicating the financial means ofTherefore, related offences such as
weapon trade and drug trafficking were particulatygeted, the possibilities to
confiscate money were extended, and the powersstfutions in charge of monitoring
financial transactions were also strengthened.h&tdame time, in view of the new
technologies of communication at the disposal obtests, new possibilities for police
to make use of these technologies were also credtes objective was to combat a
new form of ‘hybrid’ terrorism, adding a dimensiasf technical and financial
organisation ‘of such high calibre that moderndgsm is sometimes considered a
substitute to war>® Chapter V of the Law was dedicated to the combggroorism. In
this context, in particular, the following measuvesre adopted:

- Art. 23 of the Law introduced Art. 78-2 into the Code of Criminal Procedure,
which authorises police, on order of the publicggautor, to search moving or
parked cars (in principle, in the presence of the @wner or driver), for the
purpose of investigating or prosecuting terrorrémnes, or crimes related to arms
and explosives. Until then, car searches had oegnlpossible in the case of an
offence to the Highway Code, a flagrancy inquiry arpreliminary judicial
investigation-®

- Art. 24 extended the police’s powers to search ésuand to secure pieces of
evidence without the concerned person’s consenerfvadrdered so by the liberty
and custody judge, on request of the prosecutdg. gossibilities to carry out
house searches at night were extended, also aljowinnow during the
preliminary police inquiry (but restricting it tdgzes others than living places —
locaux d’habitation. This provision is in fact contrary to the Deoisiof the
Conseil Constitutionneadf 1996 which explicitly held that night searchesrgvnot
constitutional during this phase of investigatiead above at 4.3.3.3y

- The security at airports and maritime harbours \isher enhanced, by
authorising police officers to search people, tHeggage, freights, packages,
airships and vehicles present in zones that wetrérely accessible to the public
(Arts. 25, 26 of the Law).

- Under Art. 27 private security agents were alsof@wad inspection and search
powers with respect to hand luggdg®.

%% pid. at 903.

13 Dagron (2004), at 274.

137 Amended by Act n° 2003-239 of 18 March 2003.

138 Bijgos and Camus (2006), at 33.

139 Touchot reaches the same conclusion, i.e. thatriheiples established by the CC were only paytial
respected when drafting this Law. (Touchot (20@4238).

190 The search is only permitted if the proprietorsmmts to it, cf Art. 27, second paragraph.
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- Moreover, telecommunication operators were obligedkeep personal data
connexions allowing users’ identification, for a xmum time period of one
year, and to put them at the judicial authorityispdsal (Art. 29 of the Law).

- Art. 33 introduced new terrorist offences relatedihances: thus, insider trading
and money-laundering were included in the list fiErmces possibly connected
with terrorism (Art. 421-1-6 and 421-1GP), and the financing of terrorism was
incriminated (Art. 421-2-ZP). The latter provision was introduced as a resilt
European influence, notably the Common Positiorthef Council J.A.l. of the
European Union, no. 2001-154, of 26 February 26bMoreover, Arts. 422-6
and 422-7CP were introduced, which provide for the confiscatiof assets of
convicted terrorists as a complementary penaltwhoth the result shall be given
to the victims guarantee fund for terrorist victims

- In addition, the number of offences for which genaformation of the offender
shall be registered in a national automated datafmasDNA profiles, previously
restricted to sexual offences, was largely extenwednany different sorts of
crimes, including theft, extortion, destructiondaacts of terrorismi*? As the law
does not establish any minimum age for registrattbis leads to the perverse
situation that the national database may even catoyenetic information of

children of eight years or younger, who take a gamthe supermarket without

payingX*®

- A sunset clause under Art. 22 of the Law provideat the special provisions
directed at the fight against terrorism were onpplecable until 31 December
2003. However, Art. 31 of the Law of 18 March malif this provision (see
below at 4.4.3.5*

Some provisions of the Law of 2001 have been ifledtinotably by the National
Consultative Commission of Human Rights as a thteahe fundamental rights of
individuals. In its advisory opinion given in Oc&h2001 the Commission, in the first
place, denounced the procedure followed by the mowvent to impose these provisions
on terrorism:* In fact, the provisions have been introduced by whamendments

141 pradel and Danti-Juan (2004), at 805.

142 Art. 56 of the Law, introducing a new Art. 706-84theCPP.

13 This indeed happened. Two children of 8 and 1tsyeere caught in a supermarket stealing games.
Subsequently, the police wanted to take their aidibger prints. The father refused to give the Ddf

his sons, and thereby occasioned a nation-widete@vathe matter, discussed broadly in the media, ¢
Liberation (www.liberation.fr), QUOTIDIEN : 8 Marg007 (2007).La justice recule, aprés la menace
de prélevement d'empreintes sur deux enfants. @learg de joujoux évitent de peu le fichage ADNe
Articile was originally posted at:
http://www.liberation.fr//actualite/societe/2523B&.php?utk=0005b10§visited on 21-02-08] and can
now still be retrieved ahttp://refusadn.free.fr/spip.php?article[f&sited on 1-12-08]).

144 According to this provision, only Arts. 24, 25,ca86 shall be temporary duration (before, also .Arts
22, 23, 27-30 were included in the sunset claws®], this duration will not end in December 2003, as
foreseen in 2001, but on 31 December 2088t 2. - Les dispositions du présent chapitreorigent a

la nécessité de disposer des moyens impérieuserdeassaires a la lutte contre le terrorisme alingent
notamment par le trafic de stupéfiants et les ¢iafil'armes et qui peut s'appuyer sur l'utilisatibes
nouvelles technologies de l'information et de lmpwnication. Toutefois, les articles 24, 25 et @6ts
adoptés pour une durée allant jusqu'au 31 décerdbeés.)

145 See www.commission-droits-homme.(visited on 1 October 2008).
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into a draft that had already been discussed bgiffexent commissions in Parliament.
This way, it avoided being subject to the scrutifiyeither theConseil Constituionnel
or theConseil d’Etat™*®

Besides, the grouping of diverse provisions togetheone law concerning
terrorism, but also juvenile delinquency, the pavef the Mayor in security matters,
the organisation of open-air parties and the regaheveapon trade, could lead to
serious confusion as to the government's purposiitidnally, the Commission
criticised the content of the law. In particulat, denounced the duration of the
application of these special provisions, as welltles powers given to individuals
belonging to private companies to perform body-c®as and other forms of control,
under certain conditions, in ports and airportsialy, it also criticised the extensive
powers given to the police in order to search Jebi¢’ Other criticism targeted the
new offences: They were perceived as a restrictigrersonal freedom that would have
no effect on terrorists, but instead strike at\ukey heart of democracy. The extended
checks carried out on people and their cars haga denounced as attacks on people's
privacy and their freedom of movement. It was atkghat the sole effect of the law
would be an exponential increase in the numbehetks directed at those who looked
like foreigners, and in the number of people withpapers sent to detention centt&s.

4.4.2.Laws adopted in 2002

In 2002, three more laws were adopted in Franceirye ofLaw no. 2002-1062 of 6
August 2002, on amnestya rule was adopted, stating that individuals ocied for
acts of terrorism can never benefit from amnestythe framework of.aw no. 2002-
1094 of 29 August 2002, on the Orientation and Ptang for Internal Security**
the fight against terrorism was included in thé diEpriorities for police services until
2007. The law further enhanced co-operation anatrimétion flows on a European and
international level, involving the participation wérious services (police, customs, and
intelligence services, and, more recently, finanicigelligence services). Additionally,
the Law no. 2002-1138 of 9 September 2002, on Orienatand Programming for
Justice (also known as 'Lawerben, in remembrance to the then Minister of Justice,
Dominique Perben) was adopted, which was not dyrexiented towards terrorism,
but rather concerned the criminal justice systengémeral, thereby also affecting
terrorism legislation igter alia the law regarding minor offenders, the penitegtiar
system, the detention on remand — including its imasn duration — and criminal
procedure in general were amended, with the objedt reach more efficiency)°
The Conseil Constitutionnedonsidered the latter law as constitutiolal.

16 Dagron (2004), at 274.

147 Commission nationale consultative des droitsteEnime (2001).

148 Cettina (2003), at 89.

149 JORF of 30 August 2002, 14398.

%0 | oi no. 2002-1138, de 9 Septembre 2002 d'oriematib de programmation de la justicAn
overview on the Law is provided by Bouloc (2004)129 et seqq.

131 See Decision 2002-461 DC of 29 August 2002. S thle comment by Luchaire (2002).
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4.4.3. Law no. 2003-239 of 18 March 2003 on Internal Secily

The year 2003 was marked with another special ggdaw, Law no. 2003-239 of 18
March 2003 which concerned internal security (also knowri@sSarkozy; in allusion
to the then Minister of the Interiot}> The law again presented an accumulation of
diverse provisions not exclusively concerning tesm, but also prostitution, illegal
occupation of property belonging to other persgnatection of persons holding public
authority, alien law ett>® The Law reinforced the tendency to give more psvterthe
police and judiciary. Thus, it extended the validif Arts. 24 to 26 of the Law of 2001,
relating to house searches and airport and seapogs’ controls, until the end of 2005,
and perpetuated the rest of the legislative buafig001'** Pursuant to its Arts. 11-13,
the previously introduced provision of Art. 78-Z=PP, concerning the police power to
search moving or parked vehicles, was further elddnto investigations other than
terrorism, such as theft> and receipt of stolen goods offen¢&spursuant to the new
Art. 78-2-4CPP, car searches are also authorised for merely pteeepurposes, i.e. to
prevent a severe attack against the security abperor goods. As Dagrbfinotes, the
Conseil Constitutionnehad already decided on similar provisions in 19Ffen, it
considered that preventive car searches, in thenabsof any concrete committed
crime, were contrary to individual liberties becausf the broadness of the powers
given to the judicial police and the indirect coatren with a real threat to the public
order’®® Nonetheless, when the Law of 2003 was submittedth® Conseil
Constitutionnel this time the C@onsidered that human rights like the right to aciy,
the inviolability of the home, the freedom of mowamhand individual liberty were not
threatened. Th€onseilmerely placed certain restrictionsupon its application® It
found that it was up to the legislator to find tyepropriate balance between public
order and detection of the offenders, on the onedhand the constitutionally
guaranteed rights and freedoms, on the dfter.

Art. 18 of the Law introduces a norm to furthertnes privacy: pursuant to the
new Art. 60-1CPP, a judicial police officer may order any persostablishment or
organisation, whether public or private, or any ljubkervices likely to possess any
documents relevant to the inquiry in progressuta tn these documents.

Moreover, through the simple deletion of one secgert. 19 of the Law in
fact abolishes the ‘miranda rule’, which concerhe bbligation of police officers to

inform an arrested person about his right to reraéémt*

132 For details on the Law, see Bouloc (2004), at 245eqq.

133 This is noted by Dagron (2004), at 275.

134 Cf. Art. 31 of the Law.

%5 Cf, 311-3 to 311-1CP.

%8 Art, 321-1 and ZP.

37 Dagron (2004), at 285.

138 cC, 12 January 1977, Decision DC 76-75, Rec.,r3BXRF of 13 January 1977, 344.

139 For example, that the controls could not last &nipan strictly necessary, and that they should be
conducted in the presence of the driver or ownahefvehicle, or, if these were not available, biied
party appointed to this end by the police officer.

180 cc, Décision no. 2003-467 DC, of 13 March 2008i (pour la sécurité intérieuje JORF of 19
March 2003, 4789.

%1 bid, at para. 8.

182 Kiihne (2006), at 677.
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Under Arts. 21 et seq, the police are authorisedsuovey personal files
contained in police data-processing systéiighese provisions were criticised by the
National Commission on Information and Libet®y. The CNIL in particular criticised
that access to personal files could also be grahtederson had already been acquitted
but the files had not yet been destroyed. It arghatithe management of the databases
was not as transparent as in the case of crimeabrds, and that the age of the
concerned person was irrelevant in order to be fitesuch a data systelft. However,
again the Constitutional Council ruled that in viefwthe existing guarantees, it could
be assured that the conciliation between the ré$peprivate life and the maintenance
of public order was not ‘manifestly unbalancé®.

Another provision of the law allows in certain higbk areas the computerised
checking of vehicle registration data, as wellresghotographing of occupants (Art. 26
of the Law)*®’

In addition, the provisions introduced in 2001 cenming the storage of DNA
data of offender$?® were further extended to about a hundred offefcedrt. 29 of
the Law). Since the adoption of this law, the numifeDNA entries has exponentially
increased: from 2807 entries in 2003 to more tfBM@O in 2006%°

Finally, the Law also created a new crime: the atv 421-2-3CP provides
punishment for up to seven years imprisonment fnsgns "unable to account for
resources corresponding to one's lifestyle whentimgly in close contact with a
person or persons who engage in one or more ddctieties provided for by articles
421-1 to 421-2-2". By this formulation, the burdeiproof is reversed. It is now the
accused who has to account for his resources. Tovspn is therefore dubiously
compatible with the presumption of innocence.

4.4.4.Law no. 2004-204 of 9 March 2004 to Adapt Justicentthe
Evolutions of Criminality

In 2004, two days before the devastating 11 Maraimbings of Madrid took place,
Law no. 2004-204 of 9 March 2004 to adapt justicethe evolutions of criminality/°
was enacted, also known as Law Perben II. In theesspirit of Law Perbenti' Law
Perben Il is also mainly directed at criminal jost{in particular: organised crime), and
not restricted to terrorism. It introduces new offes, extends existing powers of the
police during preliminary investigations, and cesatdditional special investigative
tools. Thus, the specific offence of criminal origation or organised crime was

183 This data processings may not be confused witfctineinal record (cf. Dagron (2004), at 287 (note
71).

164 Commission nationale de l'informatique et des liégr CNIL This is a commission in charge of the
protection of personal data stored in data prongssystems.

185 Dagron (2004), with further references, at 288.

186 Decision no. 2003-467 of 13 March 2003, at para. 2

167 amended by art. 8 of Act. No. 2006-64 of 23 Janao6.

1%8 Art. 706-55CPP.

1891 e Monde online (article paru dans I'édition dui®06) (18 December 20083&curité le Fichage
génétique contesté, les refus de prélévementsigéegtpour des petits délits se multiplient

170 oi portant sur l'adaptation de la justice auxlétions de la criminalité (art.47 5° JORF of 10 Nfar
2004). An overview on the Law is provided by Bou(@605).

1" see above at 4.4.2.
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introduced. However, the offence is not defined, inatead, in the Code of Criminal
Procedure a new Title is introduckd, concerning the “procedure applicable to
organised crime and delinquency”, in which thet fiticle’”® lists a number of crimes
that are henceforth considered as organised crifimetuding, inter alia, acts of
terrorism). The French legislator thus applies slaene legislative technique it had
already used in 1986: in order to avoid a legainitedn of a debatable crime it makes a
list of crimes qualifying as terrorist / organisedimes. This has two advantages: first,
the principle of certainty is followed, as the ceisnlisted are concrete, and second, a
certain level of flexibility is also assured — ffences other than those listed turn out to
be preferably committed by ‘terrorists' or ‘crimineganisations’, the list can simply be
updated by adding these offences. The second jlags#ntails certain risks, since the
list of offences also implies extended proceduravgrs. Due to the technique of
referral, one is not immediately aware of the fsaeahing consequences the listing has
on a procedural level. For the listed offences ofaaised crime, new special
procedural tools apply. For instance, the police equipped with new surveillance
powers; they are allowed to observe people suspectebe involved in organised
crimes throughout the national territd. The secret observation via infiltration is put
on legal grounds, by the adoption of Art. 706@RP. Many other covert surveillance
measures have been regulated by the new Law, anto@m interceptions of
telecommunications (new Art. 706-@FP), (audio and visual) bugging operations in
private or public places, including cars (new At06-96), and the freezing of assets
(new Art. 706-103CPP). Before, surveillance was already provided fortly Law of

19 December 1991, but this only applied to drugndelency (former Art. 706-32PP,
which was abolished by the Law of 9 March 2002%).

Furthermore, the Law extended the prolongatiorgotite custody for the listed
offences: "if the necessities of an inquiry or istigation concerning crimes enlisted
under Art. 706-73CPP [i.e.: organised crimes] require it, police custarf a person
can be subject to two prolongations, each of thérB4ohours”, thus amounting to a
total time in police custody of 96 hours. We shautbde that this prolongation brings us
back to 1960: during the Algerian crisis, a simlar had been in placé® In general,
the detainee may request to talk to his lawyer @8ehours, then again after 72 hours
of police custody. However, in terrorist and dridfgies, he or she can only talk to his
lawyer after 72 hour5.” Contrary to the previous norm, this provision releo applies
to minors between sixteen and eighteen years oltljsano longer restricted to terrorist
offences, but applies to any form of organised eras enumerated under Art. 706-73
CPP. Similarly, the police’s abilities to carry outghit searches were extended under
certain circumstances (and only in cases of emeygéea places where people live.

172 Title XXV in Book IV, CPP.

173 Art. 706-73CPP.

174 Art. 706-80CPP.

17 Bouloc, Stefani and Levasseur (2006), at 378.
178 See above at 4.3.1.

Y7 Art. 706-88CPP.
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In addition, the 2004 Law introduced a number of meimes'’® among them a

new terrorist offence: the directing or organisofa terrorist group, which is punished

by 20 years imprisonment and a fine of 500,000 érddver, sentence reductions or
remissions of sentences are now provided for foperpetrators who attempted to

commit a crime, but refrained from finalising ihcasubsequently helped the authorities
preventing the planned crime and prosecuting therato-perpetrators?’

The Law also regulates infiltration by police iretbase of organised crime. The
infiltration must be authorised by the prosecutothe investigating judge. The under-
cover agent is allowed to pretend to be a co-peafmet accomplice or receiver of
stolen goods. He may take a new identity, and hg eman commit certain determined
crimes (transport, keeping of products or documesmisl other conducts enumerated
under Art. 706-82CPP). However, he is not allowed to incite these ceiii8 It is
rather disturbing that the French law legitimates commission of crimes at the hands
of the state. This is not permitted under German Ethough some argue that at least
the commission of crimetypical for the respective environmentMllieu-Straftatert)
should be possible, in order to strengthen theiloitdy of the infiltrator within the
criminal gang. However, this view must be rejectdte cannot allow police to break
the law and thereby harm the legal interests @fesis who may have no criminal link
whatsoever. Moreover, the efficiency of such a l&gon must be doubted. If
infiltrators are only allowed to commit harmlesdeoices, the perpetrators, if doubting
the credibility of the infiltrator, are unlikely tcequire the infiltrator to commit those
crimes that are permitted by the law, but ratheséhthat are ndf*

The Law of 2004 further introduced a special plesghining procedurt&?
Finally, it should be mentioned that the flagramoyuiry, which before could only last
for eight days, can now be prolonged for a fursight days® This means that special
police measures (such as night searches, for irestaii which were originally only
allowed during flagrancy inquiry because of thecsgebrevity of this procedure, can
now be also applied for the double duration.

Chapter Il of the 2004 Law regulates European atetmational cooperation in
the fight against organised crime, such as thetioreaf joint investigation teams, or
the European Arrest Warrdfit the collaboration with Eurojust, and extradition
matters.

1’8 See Art. 6 of the Law.

179 Cf. Art. 12 of the Law, introducing Art. 132-T8P.

180 Art, 706-81, 706-8ZPP.

181 Kiihne (2006), at margin no. 536.

182 5ee Arts. 69 et seqq and 137 et seqq of the Law.

'8 This means, in fact, that the flagrancy inquiry tast up to two weeks (not 16 days, as the texinse

to suggest), see Pradel (2004), at 499, note 2.

18 See above at 4.3.3.3.

18 n this context, the earlier constitutional Law. @®03-267 concerning the European Arrest Warrant
(Loi constitutionnelle n° 2003-267 relative au mandarrét européen adoptée par le Parlement réuni
en Congreés le 17 mars 200BORF n° 72http://www.senat.fr/dossierleg/pjl02-102.htnshould also be
mentioned, as it created the constitutional coodgito implement the European Arrest Warrant in
France. For case-law on this new measure, cf. Caatr(2005)
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The Law was submitted to tl&onseil Constitutionnewhich declared some of
its provisions unconstitutional: The Bill had foees a new Art. 706-108PP**® which
provided that in the case of organised crime ingsjrit did not present a ground for
voidability if after the application of the speciateasures it turned out that the
requirements for the application of these measuresthe existence of an organised
crime, were not met. Th€onseil Constitutionnelound that such a provision unduly
endangered personal freedoms, and that the legishes deprived of a means to
control these far-reaching powers if they couldm®nullified in the case of abu¥¥g.

The Law Perben Il was criticised for many reasoHsnri Leclerc, honourable

president of the League of Human Rights, called"iegislation of exception that risks
becoming common rule"® Different lawyers associatiolfs denounced the dangers of
the new investigative tools. The new plea-barg@inprocedure was attacked for
reducing the judge’s role to that of a marioneftéhe prosecutor. The former minister
of Justice, Robert Badinter, considered the lava aggression’, jeopardising equality
of arms and fair trial, by only enhancing powersame side: that of the prosecution.
Moreover, Badinter criticised that this extensidnpowers had not been sufficiently
justified by the government, so that it seemed opgrtional to the related human right
restriction, notably the restriction of the humaght of security against arbitrary and
excessive state powér’

4.45.London Bombings of 2005 and urban riots in Paris'
Banlieues

The London bombings triggered yet another specidtarror law in France,.aw no.
2006-64, of 23 Januarypertaining to the fight against terrorism and corntang
various provisions concerning security and bordemtrols.*** The Law was drafted at
a tense time in France: October and November ob 208re shadowed by riots in
several places in France, in particular in the dobuBanlieues)of Paris. The riots
were occasioned by the deaths of two French yooitidalian and Tunisian descent
who were electrocuted when they fled the policthenParisian suburb of Clichy-sous-
Bois. The deaths of the teenagers led to an owatitrgng young immigrants from the
poorer regions in many cities of France, who rehetith vandalism’®? The torching
of cars was followed by mass detentions which ledatdeclaration of a state of

18 The drafted Art. 706-10€PP read as follows:l"e fait qu'a I'issue de I'enquéte ou de I'informati

ou devant la jurisdiction de jugement la circonstaraggravante de bande organisée ne sois pas metenu
ne constitue pas une cause de nullité des actedi@éégment accomplish en application des dispos#io
du present titre."

187 CC, Decision no. 2004-492 DC of 2 March 2004, paé¥-71. A comment on the Decision is given
by Biick (2005).

189 a Libération (online edition) (14 January 200@rniére plaidoirie contre une dérive liberticide

'8 The Conseil national des barreaux, Conférence desrimiers, Ordre des avocats de Paris and
Unions des jeunes avocats.

1901 e Monde (online edition) (28 January 2004ds cing points inquiétants pour les libertés puindis

191 | oi n° 2006-64 du 23 janvier 2006 relative & latéutontre le terrorisme et portant dispositions
diverses relatives a la sécurité et aux contréteataliers JORF of 24 January 2006. An overview on the
new regulations adopted by this law is given byvB8e(R006), and by Bouloc (2006a).

192 For background information (in English language)tbe events from a social scientists' perspective,
seehttp://riotsfrance.ssrc.ordlast visited on 23 September 2008).
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emergenc}’® on 8 November 2005 for the metropolitan territoAs the state of
emergency could only last for twelve days, unlessonged by lawlLaw no. 2005-
1425 of 18 November 2008as adopted, which prolonged the state of emeygkma
maximum of three more months. Ti@onseil d'Etatconfirmed the legality of the
prolongation:®* However, as the suburbs calmed down by the en®@8 2he state of
emergency was suspended on 3 January #806was thus in this atmosphere of civil
unrest that the Law no. 2006-64 was drafted. Themale was to follow the UK
strategy and therefore homogenize anti-terrorismatexjy between the UK and
France'® Bigos and Camus describe the Law as follows: "Efehis law has been
evocated just after the London events on July 2@D8, is presented as proceeding
from immediate reaction and consideration of thesent threat (which justify the
"emergency proceedings"), [it] has been prepardéorée¢he events. This law inscribes
itself in the continuity as it comes to complete thxisting arsenal, deepening the
preventive and proactive side by an intensive u$enew information and
communication technologie$® The main goals of the Law were to develop video
surveillance, based on the UK's experience, tmmgthen the control of movement as
well as phone and electronic exchanges of peopestied of taking part in terrorist
action, to enhance personal data processing, asileiogthen substantive criminal law
with respect to terrorisrit®

In particular, the 2006 Law led to the followingatiges:

- The powers of the authorities to control the movetad persons (in particular to
"risky" countries like Pakistan, for instance), tmonitor exchanges of
telecommunication and electronic communication haween considerably
strengthened®® For example, Art. 8 allows an automated controVelficles by
photographing their occupants; this data will beomatically linked to the police
records of stolen cars (this possibility had alyedden created by the Law of
2003%°° however, the modalities have been considerablgméd in 2006). Cyber
cafes, internet and telecommunication providergeineral are obliged to keep all
their connection data for one year and to givermfation to the authorities when
requested. Moreover, anti-terrorist investigatord police will gain easier access
to various files (registrations, passports, residepermits, etc.) and to specific

information such as train, plane or ship passehdata®**

19 The legal basis to declare the state of emergesasythe Law no. 55-385, of 3 April 1955, institgfin
a state of emergency and declaring the applicatigdgeria (oi n° 55-385 du 3 avril 1955nstituant un
état d'urgence et en déclarant I'application enéklg). See also decrees no. 2005-1386 and 2005-1387
of 8 November 2005, in application of the Law nb6-3B5 of 3 April 1955¢écret n° 2005-1386 / 2005-
1387 du 8 novembre 2005 portant / relatif a I' aggtion de la loi n° 55-385 du 3 avril 1955jee Hyest
(2005/2006).

194 Conseil d'Etat, ord. réf., 9 décembre 200287777 -Demandeur. Allouache (Recueil Dalloz 2006
no. 1 at 12).

195 By Decree of the council of ministerdécret en conseil des ministyg®. 2006-2 of 3 January 2006
(JORF of 4 January, 122).

1% Bigos and Camus (2006), at 54.

T |pid. at 52.

198 For an overview and positive comment on the Lae, Ghrestia (2006b).

199 Chapter Il of the Law, Arts. 3-6.

20 gee above at 4.4.3.

21 Bigos and Camus (2006), at 55.
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- Like in the UK, video surveillance has been furtegpanded. Legal entities are
now allowed to film around their buildings, on pigbthighways, and investigators
are entitled to view these imag@s.

- Once more, the duration of police custody has hmelonged and can now last
for up to six days (instead of the previous fouygjaln addition, the moment
when the arrested person has the right to meet mglor her lawyer has been
further delayed, to the 86or, in the given case, to the 128our?®® The denial
of access to a defence attorney during the fing¢ filays of police custody
constitutes a severe limitation of the fundamemight to effective defence
enshrined in Art. 6(1), 6(3)(b), ECHR. It is diffit to imagine cases in which
such a far-reaching limitation might be justified.

- Concerning substantive criminal law, sentences wereased; for instance, the
punishment was doubled (from ten to twenty yeass)te crime of participation
in a terrorist entit$?* if this group aimed at preparing certain actetisuinder the
new Art. 421-6CP.?°® Terrorist leaders can now expect thirty insteadwainty
years of punishment, and aidors and abettors twarsead of ten years for
helping in a terrorist enterpri$&®

- In addition, the execution of sentences has beematised in Pari§®’

The circumstances of the adoption of this Law pkexbsevere criticism. Democratic
debate was a 'farce’, in view of the emergencyipi@vs, which raised concerns even
among those who supported the conservative UMB.pHEne exceptional nature of the
new laws as well as the type and scope of the mem®ncountered harsh criticism,
and, above all, the supremacy granted to policeirstetligence services over judicial
authorities was criticised. Bigos and Camus eved finat "subjected to strong tensions
since anti-terrorism measures existed, the libgegurity balance has never been
challenged to such a point and security has nexem balued to the detriment of liberty
to such extent®®

Furthermore, the CNIL criticised the Bill, whenvitas submitted to it prior
adoption?®® Some of its comments were taken into account veafiing the final law,
others were ndt'® The CNIL generally criticised the ‘multiform, imgrise and large’
character of the preventive goal of the law, whisked to threaten the freedom of too
many people and also the overlap with other goath sas the fight against illegal
immigration or organised crime. The CNIL also ciged the systematic photographing
of people in cars, the lack of a definition of mars offering access to the internet, and
the creation of a central file for controlling thevements from or to countries outside
of the European Union, as CNIL considered thatlithés of these provisions as well

292 Chapter | of the 2006 Law = Arts. 1-2.

293 See new Art. 706-88.

204 Art, 421-2-1CP.

295 Chapter IV of the Law, Art. 11; cf. the new ArR %6 CP.

2% Bigos and Camus (2006), at 53 et seq.

27 See new Art. 706-22-CPP (Art. 14 of the Law).

298 Bijgos and Camus (2006), at 56.

209 seewww.cnil.fr/index.php?id=195Tlast visited on 1 October 2008).
20 For details, see Chrestia (2006a), at 6.
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as the guarantees of individual rights lacked greni Moreover, CNIL desired a
limited application of Arts. 1 and 2 regarding vedgurveillance. The legislator ignored
all of these recommendations. With regard to otmeas CNIL's recommendations
were followed; for instance, CNIL demanded furthegcision for the access for police
officers to data when combating terrorism, ane@guested to observe the requirements
of the Law on Information Technology and Liberties the context of bugging
operationg™

When the Law was submitted to t@enseil Constitutionnethe latter declared
some of its provisions as unconstitutiofi&lThus, it rejected the repressive objective
for administrative data requests by police and gemérie officials regarding
communication data, on the grounds that the saparaf powers demanded that this
purely administrative procedure could only be uded preventive, but not for
repressive purposés’® As to the rest of the provisions governing thisgaedure on
communication data requests, tGenseil estimated that the legislator had provided
suitable limitations and safeguards ensuring theesgary reconciliation between the
right to privacy, on the one hand, and the prewentf terrorism, on the other. With
respect to the possibility to automatically photggr occupants of vehicles and use the
obtained data, the CC found that such a providognits nature, did not violate the
freedom of movement, ndrabeas corpusThe Constitutional Council only specified
that, if this method was used by the judicial poli@s opposed to the administrative
police), it needed to be subjected to judicial omntin order to comply with the
separation of powers.

4.4.6. Solitary confinement decrees

On 21 March 2006, two Decrees were adopted to mefprison sentencés? The
Decrees were adopted in response to administratege-law constraining the
application of solitary confinement, as well addwling the demands of the European
Committee on the Prevention of Tortdlé We should recall that solitary confinement
under French law does not preclude the prisonen freceiving visit$*° It can be
ordered for security or precautionary reasons,itaocan even be adopted at the request
of the detainee himselt’ Decree no. 2006-338 regulates the modalities tifasp
confinement as to its duration (up to six monthgvmusly, it was limited to three
months; however, after the six months have elagbedneasure can be re-adopted for

! Ipid. at 6.

22 cC, Décision n° 2005-532 DC du 19 janvier 2006, linen at http://www.conseil-
constitutionnel.fr/decision/2006/2005532/200553Rt0.

213 Cf. Art. 6 of the Law. For further details, seer&ftia (2006a).

24 The simple Decree no. 2006-338, concerning ismiatietention, and a Decree adopted byGbaeseil
d'Etat,the Decree no. 2006-337 concerning decisions thggrenitentiary administration.

15 See reports on its visit to France of 27 Octobe® November 1991, at 53, and on its visit of 14/Ma
to 26 May 2000, at 52, no. 114 (cited after HerEogns (2006), at 1196).

#1°gee above at 4.3.3.4.

2" Herzog-Evans (2006).
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another duration not specified by the law, butpimciple, limited to six months; the
minister of justice can order isolation for oneryealonger) and regim&?®

4.4.7.Criticism by the ECtHR for extensive detention and
violations of the fair trial principle

France has been criticised by the ECtHR repeatémtiytoo prolonged periods of
detention on remand (Art. 5(3) and 6(1) ECHR),etation to terrorist investigations.
Detention on remand amounted in one case to twosyeéeven months and thirteen
days??in another one to three years, nine months arftesig day$?° and in one case
to even over four yeaf8® Further, inMouesca v Francethe Strasbourg Court stated
that a criminal procedure against a terrorist thated longer than two years and two
months constituted a breach of Art. 6(1) ECHRIn another case concerning a
member ofaction directe the Strasbourg Court established that the adtratiige
complaint procedure against treatment in prison takeén too long to be compatible

with the requirements of Art. 6(1) ECHR In two other cases concerning alleged

218 For details on the Decrees, see Ibid. With resfpeBlecree no. 2006-338, see also Bouloc (2006b), a
650 et seqq.

219 Gérard Bernard v FrangeJudgment of 26 September 2006 (application n678/02). The applicant
was suspected to be a member of the Breton Reopnary Army Armée Révolutionnaire Bretonne,
ARB) and of having lodged ETA members who had stolgriosives in Plévin. Bernard was arrested on
the grounds of being associated to wrong-doers wigh objective to commit acts of terrorism and
storage of explosives, and he was put in detemioremand. During his detention Bernard lodged 179
requests for release. He was held in detentioreorand for two years, eleven months and thirtees.day
The Strasbourg Court noted that the competent pidgad invoked the following reasons for the
detention (besides the gravity of the charges agé#ire applicant): preservation of evidence, tbk of
intimidation of witnesses and victims, risk of atibration with the accomplices, prevention of thms
crime being committed again, termination of themerj the guarantee to keep the applicant at the
disposition of justice, and the exceptional andsiséent trouble to public order. The Court conséder
that the initial existence of these motives did patify the length of the detention on remand. In
consequence, it found that Art. 5(3) had been tédla

220 Morgani v France EComHR, Report of 30 November 1994 (application1v831/91). The applicant
was a presumed member of the paramilitary orgaais&@AL (Grupos Antiterroristasde Liberacion

the "Anti-Terrorist Liberation Group", which wasSpanish paramilitary organisation, see above, IPart
Chapter 2, 2.3.5.1.), engaged in criminal actisiigainst presumed members of ETA. In this context,
is interesting that the European Commission usesténm ‘terrorist activities’, which the Spanish
Supreme Court refused to use in application to GAémbers. Morgani was charged with attempted
assassination, participation in an association reihg-doers, possession of arms and munitions withou
authorisation and transporting them without a legte motive, and subsequently held in detention on
remand for three years, nine months and eightegs. dde Commission noted that the French courts
had rejected the applications for release on thargts that the alleged acts were of a very senatige,
that public order needed to be preserved, in pdatian the Basque region, and that there was h hig
probability that the applicant would evade justithe Commission reiterated that the seriousne#iseof
alleged crimes, by itself, did not suffice to jiigtkeeping a person in detention on remand, becantk

the conviction, the accused was to be presumedé@moThe Commission held that some of the grounds
for detention were pertinent, but insufficient istjfy the detention. Moreover, the French couad hot
acted with the necessary promptness. The Commissiociuded that Art. 5(3) ECHR was violated.

21 Debboub alias Husseini Ali v Francéydgment of 9 November 1999 (application no. 37986/See
above, at 4.3.3.2.

222 Judgment of 3 June 2003 (application no. 52189/99)

22 Frerot v France Judgment of 12 June 2007 (application no. 70204frerot was a former member
of the left-wing terrorist organisation ‘action éate’, serving a life sentence. In 1994, he lodged
administrative remedy againstc@rculair issued by the Ministry of Justice in 1986, conaggrbody
searches and interception of written and telegrapbimmunications. The remedy was rejected for being
inadmissible by the Council of State in 2000. la tourse of the searches, the applicant had retosed
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terrorists, the Strasbourg Court also criticisedniee for violations of the fair trial
principle. InKaratas v Franc&* the applicants had been convictedbsentia without
their lawyers being heard (although they were ditenthe trial). The Strasbourg Court
found that the restriction of their right of accaesa tribunal (Art. 6(1) ECHR) was
justified since the applicants had provoked thésemce purposefully. However, the
Court found that this situation did not justify dieng them of their right to legal
assistance, so that it recognised a violation df A(3) ECHR. In another case, a
French court convictedariani in absentiato twenty years in prison, while the
applicant had already been convicted by an Itatiaunt to twelve years in prison for
acts of terrorisn?*> The ECtHR considered that Arts. 6(1), (3)(c), (B) of the
Convention, as well as Art. 2 of Protocol no. 7 eveiolated.

4.5. Current developments

The recent creation of two new databases (callelitfe” and "Cristina™) has fuelled
public discussion on privacy issues. 'Edvige' sethe collection of data of criminals
and criminal suspects, 'Cristina’ the collection dafta to combat terrorism. Both
databases were introduced by governmental decreemprove state security and
public order in general, the Decree of 27 June 2G8@8 adopted, concerning the
creation of an automated treatment of personal damaed "EDVIGE" Exploitation

documentaire et valorisation de l'information géalk&).??® This Decree, which was
adopted on the basis of Art. 26 of the law 78-17600anuary 1978 relating to

open his mouth and to bend down and cough, as h&idered both degrading, within the meaning of
Art. 3 ECHR. Further, he argued that his right éspect his correspondence (Art. 8 ECHR) had been
violated. Moreover, he found that his right to effee remedy under Art. 13 ECHR was violated.
Finally, the applicant alleged that the administeaprocedure had taken too long to present a nedide
delay, for the purposes of Art. 6(1) ECHR. The Gastated that these corporal inspections were
admissible when they were done in the search abhilgited object that could jeopardise the prison’s
security and order. However, the Court noted thatdpplicant had been subjected to anal inspections
only in one prison (Fresnes), where the presumptixisted that every detainee was hiding objects or
substances in the most intimate parts of their bdaythese conditions the Court understood that the
detainees felt degraded and subjected to arbitregsures. He concluded that Art. 3 ECHR had been
violated. The fact that the prison director had passed a letter from the applicant to a detairfee o
another prison amounted to a violation of Art. 8tlid ECHR, according to the Court. Finally, it also
found that Art. 13 ECHR had also been breached tlaidthe length of the administrative procedure of
more than six years had been excessive, amountiagiblation of Art. 6(1) ECHR.

224 Judgment of 16 May 2002 (application no. 38396/97)

225 Mariani v France,Judgment of 31 March 2005 (application no. 43640/88 1988 Mariani was
arrested at the border to Italy and subsequentlgigd in Italy, where he was searched for acts of
terrorism. Eventually he was convicted to twelvargeof prison for these acts. At the same time, the
applicant was also searched in France for presumplication in two armed robberies in Paris in 1987
and 1988, during which several persons had beereihj In 1995, the Paris court held that Marians wa
detained for a different cause in Turin, and thethhd to appear before the Assize Court on charjes
armed robbery and attempted armed robbery, anchptidel murder. By judgment of 1 October 1997, the
applicant was declared culpable of the allegedamiscondemned to twenty years of prison, afteirgav
stated that he was ‘on the runéf fuite). The applicant alleged that his right to faiaknvere violated,
notably Art. 6(1),(3)(c), (d),(e) ECHR, as well Ast. 2 of Protocol no. 7 (right of appeal in crirain
matters). The Court reiterated the major importasicthe presence of the accused during the criminal
trial and the accused'’s right to be defended duttigtrial, and concluded that the invoked provisio
were violated.

226 Décret n° 2008-632 du 27 juin 2008 portant créatidnn traitement automatisé de données a
caractére personnel dénommé « EDVIGEORF n°0152 of 1 July 2008).
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informatics, files and liberties, created a polidatabase to gather information on
suspects as young as thirteen and on politicafjioels and trade union activists. The
database is actually a prolongation of anotherbdesta created in 1991 of the secret
services (see above, at 4.3.3.1). However, the paige database holds much more
sensitive personal information of the concernedpfedncluding intimate information
such as sexual orientation or sicknesses of theetnad persons. Its adoption was
followed by a public outcrf?® Twelve trade unions have lodged remedies agdiest t
Decree before th€onseil d'Etat?® The French socialist party requested that the
database be put under judicial conff8lEven conservative newspapers such_as
Figaro criticised the decree as going too far; it was abtvious why the sexual
orientation or health of a political leader, a gadionist or a pop star was relevant for
police services. Moreover, it was astonishing fhailic debate about the decree arose
only in September, thus three months after its idinpand only due to a disagreement
between the Minister of the Interior and the Miaisof the Defence, on the topit.
Following the debate and criticism on the dataliema all sides, on 9 September 2008
the French President, Nicolas Sarkozy, requestaidttie Decree be reconsidered and
reformulated

The database is seen as the continuation of aajetevelopment of gathering
more and more private information on citizens (thieerticide" society), towards a
surveillance state following Orwell's model of "BByother" in 198433 A sympathetic
girl's name for the database (Edvige = "Hedwig"German) reminds us of the
Orwellian tendency to give lovely names to thinggt tactually restrict our liberty.

The other database, named "CRISTINA"Cé€htralisation du renseignement
intérieur pour la sécurité du territoire et les éméts nationauy, is run by the state's
counter-terrorism agency and classified top sedretias created by annpublished
Decree in June 200% This database specifically aims at the preventicemorism?*°
Eleven associations have issued a complaint aEtimseil d'Etatimed at annulling the
Decree, on the grounds that the purposes of tha&bds¢, as well as the nature or

227 The targeted groups are "physical persons or leggiies that have requested, exercised or tfeat ar
still exercising a political, trade union or ecorioah mandate or which play an important instituéibn
economical, social or religious role, provided ttie information is necessary for the governmeritsor
representatives for the exercise of their respditab” (Art. 1(1) of the Decree).

2% See e.g. the press review of radio france int@male (www.rfi.fr) (10 September 2008¥DVIGE
unter Beschuss (Presseschau 10. September ;2008)ibération (online edition) (4 September 2008)
La vigilance autour d’Edvige_e Figaro (10 September 2008gs maladresses du fichier Edvige

29| a Libération (online edition) (4 September 2008):vigilance autour d’Edvige

230 The Times (online edition) (9 September 200®8ench revolt over Edvige: Nicolas Sarkozy's Big
Brother spy computer

31| e Figaro (10 September 2008ps maladresses du fichier Edvige

232 France-Soir (online edition) (19 September 20E8)zige - Le gouvernement recule

23 |a Libération (online edition) (4 September 2008):vigilance autour d’EdvigeThe Times (online
edition) (9 September 200&jrench revolt over Edvige: Nicolas Sarkozy's BigtBer spy computer

234 Only the related Decree no. 2008-631 of 27 Jur@82énodifying the Decree no. 91-1051 of 14
October (see above, at 4.3.3.1.) is published énJtBRF Décret n° 2008-631 du 27 juin 2008 portant
modification du décret n° 91-1051 du 14 octobre 1198latif aux fichiers gérés par les services des
renseignements généraux et du décret n° 2007-9145dmai 2007 pris pour l'application du | de
I'article 30 de la loi n° 78-17 du 6 janvier 19780RF n°0152 of 1 July 2008).

235 Neue Ziircher Zeitung (Online edition) (11 Septem®@08): Sarkozy lenkt ein im Streit um den
Datenschutz

296



PART Il - France

categories of data that could be retrieved, calicand registered in this database were
not disclosed®

Besides these new databases, the French Ministhedhterior has several plans with
the aim of improving the fight against terrorismdamterior security in general:
currently a bill is pending to authorise the raafion of the Council of Europe's
Convention for the Prevention of Terroriéi.In addition, the Ministry of the Interior
plans to triple the number of video cameras in jpytibces in 2008-9, so that by 2009,
it will amount to one million cameras. Moreovergtlereation of a "large modern
ministry of interior security” is envisaged. Funtn®re, the two French intelligence
services renseignements généraux (R&)d DST=® shall in the future be mergeld.
addition, there are plans that the Gendarmerid bleaattached to the Ministry of the
Interior.?* All these projects lean towards a concentratiopafers and accumulation
of information regarding personal data of largetgaf the population within the
Ministry of the Interior, a development that israténgly similar to the organisation of
a totalitarian state.

4.6. Summary
4.6.1. Main developments

The main characteristic of the combat against tsmoin France is the centralisation
and specialisation of the judiciary and the proteou Moreover, theplan vigipirate
was a main counter-terror measure, thus the inerefmilitary and police presence in
public places, and the extension of their comp&en&Vhen tracing the historical
development of counter-terrorism in France, we ttloé this country had, besides the
exceptional laws adopted during the crisis withekig (1954-63), four main phases of
terrorism combat:

* In the early 1980s France adopted special legisiat response to Corsican
terrorism. These laws were characterised by thensikin of police custody to
up to three days, extension of identity controls] #he creation of a special
tribunal (the 'army tribunal in peace times'). Widspect to Basque terrorism,

2% The complaint is published on the website of thenEh NGOLigue des Droits de I'Homma:
http://www.ldh-france.org/media/actualites/Recou§i@ristina.pdflast visited on 28 September 2008).
%7 projet du loi adopté par le sénat, autorisant latifimation d’'une convention du Conseil
de I'Europe pour la prévention du terrorisme (Doamh mis en distribution le 14 janvier 2608
enregistré a la Présidence de I'Assemblée national@0 décembre 2007, n° 516 de I'Assemblée
Nationale, 18m législature online retrievable at  http://www.assemblee-
nationale.fr/13/projets/pl0516.aspttp://www.assemblee-nationale.fr/13/dossiers/tésnoe_ce.as{last
visited on 23 September 2008).

238 See above, note 86.

239 gee information provided by the official site dfet French government, online available at:
http://www.premier-

ministre.gouv.fr/chantiers/securite_854/un_millicameras_videosurveillance 59200.html
http://www.premier-

ministre.gouv.fr/chantiers/securite_854/nouvealaggs services renseignement 59191:html  and
http://www.premier-ministre.gouv.fr/chantiers/sateir854/securite_interieure vers_une_58440.html
(all last visited on 23 September 2008).
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until 1986 France followed the sanctuary doctrin@der which terrorists

(especially from ETA) mostly encountered impunityHrance. However, when
French-Spanish relations improved and terrorisicht were committed also on
French territory, France ratified the European Guion on the Suppression of
Terrorism, and thereby accepted to change its @iktva policy.

The Law of 1986 introduced new counter-terrorismidiation in the area of
criminal law and criminal procedure. A charactécistlement of this Law

(besides the already mentioned centralisation amdentration of the judges
and prosecutors) was that terrorism was not definetlinstead, a list of certain
offences was created which, in combination with additional subjective

element, were subjected to different procedural sedtencing rules. These
special rules include prolonged police custogigrde a vuepf up to four days

and house searches without needing the conseheavwner. Similarly to the

UK's policy, the French legislator also removed jlagges from courts dealing
with terrorist offences, and attributed the compegeof trying terrorist cases to
a special Assize Court.

In the 1990s France, like Germany and the UK, estiatb legalise telephone
tapping, which had been hitherto applied in practidgthout any legal basis.
This development was triggered by Strasbourg'scismit in the casesiuvig
and Kruslin, in which Strasbourg had considered the challentgégbhone
tapping as illegal. The Law of 1991 introduced atled security interceptions,
which were authorised not by a judge, but by th@n®rMinister. The
Strasbourg Court found that the new Law was corbjeatvith Article 8 of the
ECHR. Two laws in 1993 were adopted, which postdoaealetained terrorist
suspect's righo see his lawyer to the P2hour of his detention (duringarde a
vue) In 1993-4, new waves of Algerian Islamic terroriswept over France,
and were responded to from French police by masntiens. Besides the great
number of detentions that took place during thosarg, the long duration of
detention on remand of the suspected terrorisatss conspicuous. The ECtHR
held that in the case @febboub alias Husseini Athe detention on remand of
over four years was excessive, and hence breactimte/5(3) of the ECHR. In
1994 the French Penal Code was reformed, includow a specific chapter
dedicated to terrorism. More Algerian/GIA terroratacks in 1995-6 led to
further legislative changes. Thus video surveillan@s introduced, prescription
periods for terrorist offences were increased, #red police competences for
night searches were extended. The Constitutionah€bdeclared parts of the
law as unconstitutional; it only allowed night sdaes for flagrance police
inquiries (which then were limited to eight dayisjit not for preliminary police
inquires and for preliminary judicial investigatenNotwithstanding, the bill
was subsequently amended (following an attack emibtro Port-Royal), also
allowing night searches in the case of preliminadicial investigations, albeit
under very narrow circumstances. With respect tostsuntive law, a specific
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intent was now required for terrorist offences.akhdition, a new crime was
introduced (Art. 421-2-1CPP), by which the participation to a terrorist
association was criminalised. Besides these ldpislaneasures, again mass
detentions took place to dismantle terrorist neksofThe investigations and
trial proceedings in relation to the Chalabi networet particular criticism for
several procedural irregularities. In these ancemwotierrorist proceedings the
French justice system was criticised by the ECtHR being too slow. In
addition to these developments, in 1996 and 1998 decrees were adopted
regulating solitary confinement at a prisoner'suesq or as a precautionary or
security measure. It was problematic that undesetdecrees, prisoners had no
judicial remedies to challenge the decision of rtheblitary confinement.
However, in 2003 th€onseil d'Etatclarified that prisoners were in fact entitled
to appeal against this decision. The StrasbourgrtCoeid that the solitary
confinement ofRamirez Sanchezyhich had lasted over eight years, did not
constitute a breach of Art. 3 ECHR, as he had beey 'relatively’, not
absolutely, socially isolated.

The legislation adopted after Septembef” Mas characterised by further
extensions of police powers and thereby furthetriot®ns of human rights. It
should be recalled that the immediate responsepteshber 11, the Law of 15
November 2001, was adopted without the speciattaror provisions being
subjected to the scrutiny of th@onseil ConstitutionnelThis raises serious
doubts as to its constitutionality, especially whene considers that a
constitutional reviewex postis not possible under French law. Further, it is
notable that the law also covered other areas, latetp unrelated to terrorism.
This suggests that terrorism served in a certayagaa pretext to push through
other laws which otherwise would not have foundligparentary consensus.
Other specific features of French anti-terror legisn after September 11
include the introduction of private security offisewho were conferred with
far-reaching search and control powers in certegass new powers to search
vehicles and to photograph their occupants; legalipions allowing for police
infiltration, and many others. Moreover, new offeachave been introduced,
including an offence that implies a reversed burofgoroof*°

4.6.2. General observations

France has increasingly departed from the humdntsrifpe country so proudly declared
120 years ago. Some criminal proceedings in textroeses were extremely long (up to
nine years), amounting to violations of Arts. 5@d 6(1) ECHR*' During the
Algerian conflict, human rights were significanthgstricted in special anti-terror
legislation; some fundamental procedural rightghsas the right to effective remedy,

249 Cf. Art. 421-2-3CP.
241 Cf. e.g. the caskkin v France see also above at 4.3.1. and 4.4.7.
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were abolished completely in these days. Plan vigipirate which has emerged in
1986 and since then been applied repetitively iaahsituations, has extended general
police control of ordinary citizens and therebyeatt the daily life not only of criminal
suspects, but of everybody. Further, the overvieans that France — like Spain — has
had a certain "tradition” of special counter-teisor courts. After the abolition of the
"Cour de Sdreté de I'Etatthis court was replaced by th&iBunal aux armées en
temps de paix"and, eventually, jurisdiction for terrorist caseaswconferred to a
special Assize Court in Paris.

The French anti-terror legislation is further dwerised by centralisation in
different areas: Jurisdiction, prosecution, andcei2006, also execution of sentences is
thus centralised in Paris for terrorist affairs.old with this centralisation goes an
enhanced specialisation of the competent judges mmodecutors. Although this
specialisation provides enhanced knowledge andres@dor terrorist affairs, at the
same time it leads to a dangerous concentrationenf far-reaching powers in the
hands of a few.

The rulings of theConseil Constitutionndtave put certain restrictions on the legislator
as to possible limitations of fundamental rightsiever, particularly in recent days the
legislator has not always followed these rulififfsAt the same time, the CC has stated
that it is not within its competence to balanceusiég against individual rights, but that
this task is conferred to the legislafét Considering this, it is doubtful in how far the
CC will critically check the compatibility of futer anti-terror legislation with
individual rights.

Moreover, it is notable that the French anti-tetemislation follows in several aspects
the example of the UK counter-terrorism approacly.(@ideo surveillance, DNA
storage, infiltration, introduction of plea-bargaig procedure, control of movements,
telephone and electronic conversations, etc.).

However, more worrying than the past legislatioa @&r fact the plans for the future.
The planned creation of a "large modern ministryndérior security”, as well as the
attachment of the Gendarmerie to the Ministry oé timterior, will considerably

strengthen this institution. This development, corat with the systematic collection
of information on citizens that have no relationtéororism, but are only suspicious
because of their involvement in trade unions, palitor religion, are the typical

preconditions for the installation of state teriamgd are therefore extremely concerning.

242 For instance, th€onseil'srestrictions on night searches, which were ignosen the law of 15
November 2001 was adopted, see above at 4.4.lhefmbre, in the 1970s the Constitutional Council
had prohibited preventive car searches. It chamgénion after September T1n this point, see above
at4.4.3.

243 Conseil ConstitutionneDecision no. 2003-467 of 13 March 2003 on the loaminternal Security.
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