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2. Anti-Terror Legislation in Spain
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(...) desde la legitimidad de la sociedad a defeaddalel terror, esta
defensa solo puede llevarse a cabo desde el reslechos valores que
definen el Estado de Derecho, y por tanto sin vidlaque se afirma

defender!

(From the perspective of the legitimacy of societip defend itself
against terror, this defence can only take place wiin the respect of
values that define a State governed by the rule tdw, and thus
without violating those which they claim to defend.

! Spanish Supreme Couifribunal Supremqg)Judgment of 20 July 2001, Criminal Chamt®alé de lo
Penal), STS 1179/2001.
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2.1. Introduction

Of all examined countries, Spain stands out asythumgest democracy, and, for this
reason, disposes also of the youngest — and coaisiygunost modern — Constitution
(Constitucion Espariola, CE However, the history of legislation against ¢eism is
much older in Spain; it dates back to the end ef tineteenth century, when the
European-wide ‘Anarchist wave’ of terrorism arrivéd Spain® Under General

2 An exhaustive overview on Spanish anti-terrorsksgion is provided by Lamarca Perez (1985). Here a
short summary of the most important developmerits po Franco’s regime: In the end of the ninethent
century, like practically everywhere in Europe latttime, anarchist movements posed a main thoeat t
the Spanish rulers. In 1893 Pallas tried to assatsiGeneral Martinez Campos, but the attemptdfaite
the same year, Santiago Salvador installed two lsdmkhe Opera housé&iteo de Barceloriaduring a
performance. The attack led to the suspension o$titational guarantees in Barcelona. Subsequently,
the first anti-terrorism law was adopted: teew of 10 of July of 1894 on "attacks against persoor
harm to property by means of explosive substancesl@vices" It specifically criminalised the use of
explosives, and sanctioned it with either life-longprisonment or death penalty (in the case ofaeth
consequences). Also, conspiracy and propositiotedfin criminal acts became criminal (Art. 4), and
for the first time, glorification dpologig became a crime (Art. 7). Only two years latemther terror
wave started: The assassinatiorCatle de Cambios Nuevosf 7 June 1896, led to the death of twelve
persons and left forty-four injured. This incideénggered the adoption of theaw of 2 September 1896
The authors of the attacks were tried in tiRroteso de Montjuich during which torture and mass
detentions (of 400 persons) were vastly applied, the five suspects were convicted and executedl on
May 1897. In revenge to this procegsgiolillo assassinated on 8 August 1897 the then President
Canovas Del CastilloThe new law of 1896 mainly modified and tightertled existing legislation, in a
more repressive manner (e.g. by suppressing asarehivspapers and closing anarchist establishments)
In the following period, many attempts were madeattopt new anti-terror laws, but only slight
amendments took place extending the competenceslitdry jurisdiction. Military tribunals obtained
more power than ever under the dictatorship of Gdirimo de Riverg1923-1930). ByReal Decree

of 25 December 1925var and marine tribunals were attributed juriidit for all crimes comprised in
the law of 1895, i.e. those committed by meanscpfasives. In the following Second Republic of 1930
the Criminal Code of 1928together with other laws adopted during the dicthip of Primo de Rivera,
were annulled. Thus, the Criminal Code of 1870 thed_aw of 10 July 1894 governing crimes related to
explosives were reintroduced. Time was again cleriged by social and political conflicts. Many
strikes took place, either a state of emergencw state of war was declared frequently, and in this
climate, aLaw for the Defence of the Republivas adopted. It was an exceptional Law, triggénethe
special situation of emergency. The Law criminalisgcts of aggression against the Republic’, which
were defined in an extremely broad way, includihg tglorification of the monarchist regime’ (Art.
1(6)), the ‘unjustified alteration of prices of tigis’ (Art. 1(10)), ‘incitement to resist or disobthe law

or legitimate orders by the authorities’ (Art. )(I0he Law was in force until 1933, when it waslagpd

by theLaw of 28 July of 1933 of Public OrdeBy Act of 9 November 1932, the Criminal Code was
reformed. Its most innovative reformation was theliion of the death penalty. After November 1933,
when the Radical PartyPéartido Radical)and the Spanish Confederation of the AutonomoughtRi
(Confederacion Espafiola de Derechas Autonq@&DA) gained elections, Spain was constantly ruled
by emergency legislation; the two following yeaesther a state of prevention, alarm, or war was
declared. The most important anti-terror law addmtering the Second Republic is probably ttagv of

11 October 1934 on crimes committed by means oflasipes and armed theftdt was enacted in
response to a country-wide strike that led to vabellion, especially in Catalonia and AsturiaseTh
rebellion resulted in 2,000 deaths and more tha@0f0people detained, including the principal leade
of the political left. By the Law of 11 October 33death penalty was reintroduced in the Criminal
Code. Moreover, for the first time in Spanish lé&gisn, the special subjective element of a specifi
purpose was required for terrorist offences (thgpse to disturb public order, terrorise the inteits

of a population, or to perform any kind of socievenge, see Art. 1 of the Law). During the Civil Wa
the Law of 9 February of 193%stablished political responsibility of both juddl and natural persons
who had supported the republic and who had beeasgubto the Nationalist Movement. With this Law,
any political opposition was repressed on a laages The legislation was characterised by the
insecurity and ambiguity of the norms, the excessigor of the sentences, and by the reiterateatiore

of special jurisdictions, such as military juristita.

167



PART Il - Spain

Francisco Franco’s dictatorship, the suppressiopotifical opposition was crucial for
the maintenance of power. The respective antittefaovs of these days were
correspondingly draconian. During and after theditzon to democracy, the Spanish
legislator was torn between two contrary urgentdseen the one hand, the need for
democratic values and freedoms was stronger tham e drafters of the Constitution
of 1978 paid carefully attention to the protectminfundamental freedoms, including
many very concrete rights that, in this detailedrfocannot be found easily in other
constitutions (for example, Art. 17(2) of ti&E establishing a maximum length of
seventy-two hours for pre-trial detentioh$imilarly, a Constitutional CourfT¢ibunal
Constituciona),* equipped with procedures to protect individual Bamights (similar
to the GermamBundesverfassungsgerichtas established. On the other hand, terrorist
activity did not cease when the country became deatic, but, quite the contrary,
increased dramatically. Therefore, the need famsfrcounter-terrorism legislation was
very present as well. It is against this backgrotimat Art. 55(2)CE was adopted,
which allows the suspension of certain fundamerteédoms in the course of
investigations related to terrorist activities. Niher of the compared countries has a
similar constitutional provision.

Besides the role of the Constitution and of the sfitutional Courf it is
important to be aware of the sources of law, whithSpain are ordered strictly
hierarchically (cf. Art. 9(3) of th€E).

2.2. Relevant legal sources

The Spanish law follows a hierarchical order estdleld in Art. 1 of the Civil Code
(Cadigo Civi) which states that the sources of the legal sysiemthe lawla ley),
customs la costumbrgand general legal principlepr{ncipios generales del derecho
Thus if a legal norm exists it has to be appliedtHe absence of any legal norm,
customary law applies, and only in the absenceo [a legal norm and customs,
general legal principles apply. The law itself gmin categorised in different classes of
different hierarchical value:*1Constitutiofi, 2" Organic Laws l(eyes Organicgs 3¢
Ordinary Laws (eyes ordinarias, leyg& and 4" Decrees Decretos Leyds Besides

® The strong impact of the Constitution on all lowank laws is also evident in the — among law stisle

— popular edition of the Penal and Civil Code (Araahi Editorial) which contains, besides the relévan
criminal/civil laws, a copy of the Constitution.

4 Seewww.tribunalconstitucional.esThe judgments of the Constitutional Court sin680 are available

at: http://www.boe.es/g/es/bases_datos/tc.php

®> See above, Introduction, 1.2.2.2.

® The Constitution is of the highest legal rank wa. If any conflict of laws arises, an interptizta
conform to the Constitution must be adopted.

" See Art. 81CE. Organic Laws are laws that regulate subjects ajomimportance, for instance
limitations of fundamental rights and freedoms, $ietutes of the Autonomous Communities, and the
general electoral regime. They need to be adoptatiebtwo ChamberLrtes Generalgsand require
absolute majority of the Congres3angresd.

® These laws are of lower rank than the Organic Laméregulate subjects which do not require organic
legislation. For their entering into force, onlgianple majority of both chamber€g¢ngrescand Senadp

is necessary.

° See Art. 86 CE. ThBecretos Leyebave the same legal rank as ordinary laws, byt ahe adopted by
the executivgpower (Council of Minsters€Consejo de Ministrgs They concern areas which in principle
would require ordinary legislation, but are urggntieeded and can therefore be adopted by the
government. It is important to note that the matescope of application of these decrees is limiteey
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these main sources, there are also the standirgrsoaf the different parliaments,
unwritten constitutional law, case-law (especidhgt of theTribunal Constitucional
whose importance is underlined by the fact thahutst be published in the Official
State Bulletin Boletin Oficial del Estado, BOE$ee Art. 164CE, but also the case-law
of the Supreme Court, thEribunal Supremt), and international treatiéS.The case-
law of the European Court of Human Rights is notntiomed. However, in its
judgment of 15 June 1981 the Constitutional Costaldished that the "fundamental
rights respond to a universal system of valuespaimtiples that underlie the Universal
Declaration and the different international humaghts treaties ratified by Spain,
which, accepted as a basic constitutional decidiave to orient our whole judicial
order"!? It follows that the European Convention of HumagHg does not form part
of the core constitutional law, but that Spanishstibutional law is to be interpreted in
accordance with the Conventioh.

Criminal law is regulated mainly by the Criminal d&Cddigo Penal CP) and by the
Code of Criminal Prosecutioihy de Enjuiciamiento Criminal LECrim). In addition,
some general principles of criminal law are engirin the Constitutioii* Since
criminal law restricts and limits fundamental freets> it needs to be regulated by an
organic law. The present Spanish Criminal Code @5lis such an organic law.
Terrorism offences are regulated in BooR®IBpecial anti terror provisions concerning
the criminal procedure can be found under Arts.b&2@nd 527ECrim (regulating
incommunicado detention), Arts. 553 (house seajchdés79(4) (control of
communications) and 384bisECrim (automatic suspension of public charges for
suspects of terrorism in detention on remand).

may not affect the order of the basic State instits, or the rights, duties and liberties of titezen as
regulated under Title 1 of the Constitution, neitimay they affect the regime of the Autonomous
Communities or the general election regime (see &€1) CE). After these laws have been adopted by
the government, they are immediately submittechéo@hambers where they can be either confirmed or
derogated, within a time limit of thirty days. @Sk importance for the present study, but, fosstie of
completeness, it cannot be left unmentioned thatetrare more types of legislation than the ones
mentioned up to now. There are Legislative Dec(Bexretos Legislativgs which have the same rank
as ordinary laws, and emanate from the governnidmy also concern the same areas as ordinary laws,
but are adopted by the executive because theyeaetechnical and regulate the details, so that it
advisable for the Chambers to delegate the powkregulating these affairs. Finally, there are othe
administrative laws and regulations of lower rardedretos, Ordenes, resoluciones, circulares,
instruccioney

191ts judgments can be retrieved onlinettp://www.poderjudicial.es/jurisprudencia/

! prakke (2004), at 738.

'25ala Primera del Tribunal Constitucional, Fundanedtrridico10°.

13 Carrillo Salcedo (1994), at 190.

14 E.g. the prohibition of torture and of the deatmalty (Art. 15CE), the temporary limitation of pre-
trial custody for up to seventy-two hours (Art. 2Y CE), the detained person’s right to be informed
immediately of his rights and of the reasons far diétention, as well as the right to effective deée
(Art. 17(2) CE) andhabeas corpugArt. 17(3) CE). See also Art. 2€E, which grants the right to an
ordinary judge established by law and other procadights, and Art. 25CE establishing the principle

of nulla poena sine legas well as the principle that prison sentencesrited towards reeducation
and social reinsertion of the prisoner.

!> See above, note 7.

'8 Title XXII, Chapter V (Arts. 563-80).
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The European Convention of Human Right€ECHR) has been ratified by Spain on 4
October 1979. It is directly applicable under theassh monist system since its
publication in the Official BulletinBOE), cf. Art. 96 CE " Rules of these treaties that
have a constitutional nature are also a sourcepahiSh constitutional la#? Under
Art. 10(2) CE, (the opening Article of the First Title of the @titution relating to
fundamental rights) the rules governing fundamemggits and freedoms recognised by
the Constitution shall be interpreted in conformitith the Universal Declaration of
Human Rights and international treaties and agra&smn the same subjects, ratified
by Spain (thus also including the European Conwentbn Human Rights). The
importance of the universal system of values amucjes has been further reiterated
by the Spanish Constitutional CodttFrom Art. 10(2)CE, read in conjunction with
Art. 45 ECHR, Garcia de Enterria deduces that @@&HR’s case-law must be taken
into account when interpreting the constitutionebyisions relating to fundamental
rights and freedont. This also derives from Art. 53(2)E, which clearly restricts the
scope of protection of the Constitutional Courts the rights conferred by the
Constitution itself* However, the Constitutional Court has manifesteat Art. 10(2)
CE does not mean that the rights conferred under @idHE have constitutional value
by themselves; it only means that when interpretimgnstitutionalright or freedom,
the ECHR must be taken into accotmas all national legal remedies must have been
exhausted before a case can be brought to Stragkamd as the Constitutional Court is
a last national remedy, relatively few cases agaspain were brought before the
Strasbourg Court (another reason being, of coubhse, Spain has ratified the ECHR
comparatively late3?

2.3. Anti-terror legislation prior to September 11"

2.3.1. Early anti-terror laws: Era Franco

Although the present study concentrates democraticlegislation adopted against
terrorism, in Spain the legislation adopted undex tegime of General Francisco
Franco ought to be briefly discussed, as it watiglgron basis of this legislation that
subsequent laws were adopted. Under Franco, temand political crimes became the
central targets of Spain’s criminal law system. Aegnduct that could affect this
regime was thus qualified either as terrorism orgsolitical offence, and in many

7 Art. 96(1) CE states that validly concluded international tresitionce officially published in Spain,
form part of Spanish law.

'8 prakke (2004), at 743 et seq.

19 Judgment of 15 June 1981, in which the Court kiied that the international principles and values
have to influence the whole Spanish legislation.

% Garcia de Enterria (1988), at 223.

2 Carrillo Salcedo (1994), at 191. See also STC @¥1where the Constitutional Court held that the
existence of a fundamental norm outside of the @otisn would amount to a violation of Art. 53(2)
CE.

?2See STC 36/1991, of 14 February 1991.

% gSpanish legislation can be retrieved online at Wb page of the Official State Bulletin at
http://www.boe.es/g/es/bases_datos/iberlex.faghermore, both Spanish case-law and legistatice
also available atttp://noticias.juridicas.cortboth last visited on 1 October 2008).
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cases, both notions were used synonymotfsiccording to Mestre Delgado, the
attacks committed by explosives and for politicakocial reasons were repressed with
exceptional strictness including the imposition @dpital punishment as unique
punishment if the act caused death or serious i@gurJurisdiction was military,
extremely shortgumarisimthe proceedings.

A few legislative examples may illustrate the poét climate after the civil war
in Spain: TheLaw of 23 September of 1939 of ‘reverse amnestgs adopted. It
granted generous amnesty to all people who had ddedmvhatever crimes (including
homicide) for political reasons, as long as thegnidied themselves with the
nationalist ideology, thus with the winners of tB&il War.?® The Law of 1 March
1940 on 'Masonry and Communisnprohibited the membership to communist and
other clandestine organisations — basically angmsgtion other than the ruling party.
By Law of 29 March 1941 on State Securitgrimes against internal and external
security and against the government were creabedacterised by the specific purpose
to attack state security or to change public ofd@he Criminal Code of 1944vas the
first criminal code that codified the crime of tism, and thus provided a juridical
concept for i£® With this Code, also new offences of conspiraciitement and
provocation were creatéd.Finally, thePublic Order Law of 30 July 1958hould be
mentioned, as it presented the basic normativeuim&nt to face political opposition
until the end of the regime. According to its Att.acts against public order wenhater
alia, ‘those that go against the spiritual, nationaljtigal and social unity of Spain’, as
well as ‘all those by which subversion is advediseecommended or provoked, or by
which violence or any other way to reach violereglorified’ *°

Precisely one day after the Act had been enactéd Wwas founded. Until
1962, its activities were limited to mural inscrguts; violence started at a later stage.

%4 please note Lamarca Perez’ interesting observaitiothis point: In opposition to terrorist crimes i
democratic regimes, in the case of dictatorshipsctiminalisation of a terrorist activity targetsimly

the terrorist intention or purpose, whereas undenatracy, the purpose itself is legitimate, andyonl
becomes a crime if violence is applied to prombte purpose. Thus, while in dictatorships, therihie

an essential element to be criminalised as a thioe#ite ruling party (the violence only enhances th
danger that comes from the political intent), iimgeracies, it is the harmful action, although adoay

to some laws of the Spanish democracy, a ‘terramisint’ is also required (but there, the intentyon
reiterates the danger deriving from the actiorthafirst place). Lamarca Perez (1985), at 12®@t s

% Mestre Delgado (1987), at 70.

5| amarca Perez (1985), at 128.

*’The law was derogated by the Criminal Code of 194id. at 128-32.

8 Art. 260 enumerated a large list of acts whicheveriminalised as terrorist offences, ending with
referring to btros hechos analogbsgor other similar acts), thus extending the criali responsibility
excessively (and violating the prohibition of argtpa fundamental principle of modern criminal law)
Art. 268 created the offence of glorificationpplogig terrorism. Moreover, jurisdiction in terrorist
affairs was conferred to ordinary tribunals (1batl 132-8).

2 Villiers (1999), at 99.

% ‘Los que atenten contra la unidad espiritual, naaiorpolitica y social de Espafiaand todos
aquellos por los cuales se propague, recomiendemwogue la subversidon o se haga la apologia de la
violencia o de cualquier otro medio para llegarlia®g). Upon breach of these regulations, administrative
sanctions are possible: up to 30 days arrest {thpesing a real prison punishment that can be erdler
by the government, and thereby depriving the dethof his necessary procedural guarantees). Lamarca
Perez (1985), at 138-43.

171



PART Il - Spain

In the following years, two Decrees were adoptedesponse to specific threats
emerging from guerrilla groups and other opposialitipal organizations®* Terrorist
crimes (which equalled under Franco any politigapasition) were tried by military
tribunals. However, a different approach was fokown the 1960s. Precisely to limit
the attribution of competencies to the militaryigdiction, theLaw of 2 December of
1963 on the Creation of a Tribunal of Public Ordewas created. The Law was
adopted in response to wide-spread criticism agaiibtary jurisdiction®* By this
Law, a large number of offences against interndl @xternal security were attributed
to the special jurisdiction of ‘public order’, sbat in fact this jurisdiction ‘converted
into ordinary jurisdiction of political justice”

From 1963 onwards, a series of liberalising disgpmss were adopted,
promoting,inter alia, the freedom of press and the freedom of assocgmtidmong
these laws were thHeaw of Associations of 24 December 19@HAeLaw of the Press of
18 March 1966 as well as th®rganic Law of the State of 10 January 1967

A step back in this process of liberalisation présé theDecree 9/1968 of 16
August which attributed once more all offences reguldgdthe Decree of 198
again to military jurisdiction. This Decree was pthal in reaction to an ETA attack
against the inspector of the Political Social Bdigaof San Sebastiarieliton
Manzanasof 2 August 1968.

It was under this legislation that the famous Bsrgoal took place against
sixteen ETA members. The trial had wide nationa emernational repercussions, and
contributed substantially to the mystification off&A as a political organisation
violently opposing the Franco regime. The War Celun&onsejo de Guerfa
condemned nine of the sixteen accused to deatim Ene 1970s onwards, ETA and
other well-structured, violent political groupsgethe extremist left-wing GRAPO
(Grupos de Resistencia Antifascista Primero de QetulAnti-Fascist Resistance

%1 These decrees were:

- TheDecree on Banditry and Terrorism of 19 April 194Decreto-Ley de 19 de avril de 1947 sobre
bandidaje y terrorismo)

- This decree was adopted in response to republigarritia groups, fhaqui$, which presented the
greatest danger to the Franco-regime in the fiegry of the new government. By the decree,
jurisdiction for terrorism and banditry was agaftriauted to military courts. The purpose of thevla
was less precisely formulated: the crime consistédttacking public security’ without defininipe
latter. Sentence reductions and leniency were geavifor those who assisted in catching other
criminals or who informed immediately the publicdes (Art. 8).

- The Decree 17/94 of 21 September 1960 on Military R&be| Banditry, and Terrorism, and the
Appearance of Terrorist Organisations (Decreto 14/8e 21 de septiembre de 1960 sobre rebelién
militar, bandidaje y terrorismo y la aparacion das organisaciones terroristas)

This decree was adopted in response to the emergémaore and more violent political organisatiams

the 1960s. It was adopted ‘to repress efficientlyvgrsive or dangerous activities which produceay

produce serious results, either for political-sba@a for terrorist reasons or simply for impulsek o

singular criminality’. Both substantively and prdceally, the law does not bring about significant

changes. A main criticism to the law was that ikeadi two substantially different concepts: bandéngd

terrorism (Mestre Delgado (1987), at 70).

% The International Law Commission published a caitireport in Geneva in 1962. Moreover,

international protests arose when Julian Grimaugaber of the Communist Party, was executed under

military jurisdiction. See Lamarca Perez (1985)144 (note 193), with further references.

% peces Barba, cited by Ibid. at 145, note 197 (196)

% See above, note 31.
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Groups of the first of Octobet},emerged, so that the anti-terror legislation bexam
more and more focussed on combating and prevetftgigactions'®

Following the Burgos trial, two new laws, adopted 5 November 1971,
reformed the terrorist legislation in Spain: Byaw 42/1971 another Chapter
concerning terrorist crimes was added to the Milidode Codigo de justicia militay.
Second, thd.aw 44/1971 inter alia, revised the terrorist offences of the Criminal
Code. By the conjunction of the two new laws, tesrm became doubly criminalised —
the same acts qualified as a criminal offence hwitier the Military Code and under
the Criminal Code. At the same time, people becanoee and more engaged in
political activity against the regime, both padally and also with violence.
Demonstrations and strikes, but also terror attakk place, among them the killing
of Admiral Carrero Blanco, President of Franco'segament, on 20 December 1973
(perpetrated by ETA).

The last anti-terror law before Franco's death tis@sDecree 10/1975 of 26
August, on the prevention of terrorismThe penal repression of terrorism was
tightened again by the aggravation of sentencdsaered in particular when directed
against civil servants, including death penalty)plgnged’ detention on remand
(prisién provisiona),*® and creation of new terrorist offenc@sMoreover, individual
guarantees were reduced, and summary proceedigdedr This was seriously
criticised by the doctrine, as elementary rightsthed person and basic principles of
criminal law and criminal procedure were not respe® Moreover, the law went
against fundamental constitutional principles, sashlegality, juridical certainty and
retroactivity only of the more favourable I&win particular, Arts. 13 and 14 of the Act
were problematic as they limited the rights to peed freedom and inviolability of the

% This group appeared, for the first time, on 1 ®etol975, when they attacked four police officers i
Madrid. They have been active until June 2007, vtheir supposed ring leaders were arrested in
Barcelona.

% Lamarca Perez (1985), at 143-7.

%" Prolonged to five days, and, if authorised by gidg ten days.

% |t is important not to confuse the ‘false friends’'the English term ‘detention’ and the Spanishrdvo
‘detencion’ The Spanishdetencion’refers to the act of arresting a person tempgraril the grounds
that this person has just committed or is abowioimmit a crime. This form of arrest can be caroed

by police officers and civilians. The arrested pardias to be brought before a judicial authority
immediately, and can only be deprived of his lipdadr the time absolutely necessary. The Spanish la
distinguishes three classes of arrest: the arkesivilians (detencién por particulargsthe arrest ordered
by judicial authority detencién judicial) and, most importantly for the present study, dlvest carried
out by police officers detencion policial preventiya subsequently translated as ‘police custody’ or
‘police arrest’. In principle, the Constitutiontalslishes that this police arrest cannot last lorigan
seventy-two hours, cf. Art. 17(2). However, dursagtate of emergency, the person can be arrested fo
up to ten days, if there are founded reasons tpestihim or her to disturb public order (arts. Hel 82

of the Organic Law 4/1981). In addition, if the p@n is arrested because of a crime related torisroy
armed groups, the detention can be prolonged foy-&ght hours longer (cf. Art. 520bis (LECrim),

so that the maximum period of arrest for terrossispects amounts to five days. Tietencion
preventivahas to be distinguished from the so-callpdsién provisional, which describes the fact of
detaining a suspect prior to his conviction, inesrtb ensure his presence at the time his sentence
issued, known in English law as ‘detention on redhdm German lawUntersuchungshafin French
law détention provisoire See Moreno Catena and Cortés Dominguez (200873t seqq.

¥ See Arts. 13 and 14.

40 Mestre Delgado (1987), at 72 (note 241), citingigein, la violencia como desafio en Espana ylen e
Pais Vasco, 1936-1977 (Constataciones de un penabs 276.

“l Barbero Santos (1977), at 86 et seq.
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home, and, in a certain way, constituted precedécthe suspension of fundamental
rights now enshrined in Art. 55(2)E.** According to these provisions, police custody
could last for up to five days without being brotigkefore a judge and up to ten days if
the judge authorised it. For house searches, amaldrative authorisation sufficed if it
was presumed that terrorist suspects might beainhiusé'>

The repressive anti-terror legislation was applredst rigidly; many political
trials were carried out, in which maximum sentengege issued?

2.3.2. Transition to democracy

After Francisco Franco’s death on 20 November 1@iBce Juan Carlos became head
of state (designated as such by Franco) and le@plamish country into democracy.
During the transition to democracy, tBecree 2/1976, of 18 Februaryvas adopted,
which removedterrorist crimes practically completely from miligalaw.*® Another
fundamental change took place on 4 January 197, nespect to jurisdiction, when
three Decrees (1/1977, 2/1977 and 3/197%¥¢re adopted. By these Decrees, a new
central tribunal was created to deal with seriowgmnised crime and terrorist offences:
the National Audience Audiencia Nacional, AN A special prosecutorfigcalia
adscrita a la AN should prosecute in these cases. In parallel, Rablic Order
Tribunals were abolished.

During the transition political violence did notase, but, rather, to the contrary,
increased. Politicians had to take account of tBisring the Political Agreements
(Acuerdos Politicos)which were adopted in the so-called Moncloa Paeecios de
Monclog, the legislative treatment of terrorism was ofma importance for the
posterior development; it initiated the processemhoving the special character of the
anti-terrorist legislation, by placing it inside d&fe ordinary criminal law system
(destipificacion. The concept of terrorism was thus systematiqalityinto the ordinary
Criminal Code, special legislation concerning timatter was eliminated, and criteria
were adopted that were generally accepted by iatiemal treaties and Western
states?

In spite of Spain’s democratisation, the year of89resented a culminating
point of terrorist violence: in the first nine mbst of 1978, 27 people died as a
consequence of terrorist attadksTo respond to this growing violence, tBecree
21/1978was adopted, by Aranda Ocafia described as theficgptional legislation of

2 L6pez Garrido (1987), at 80.

43 Lamarca Perez (1985), at 147-158.

“ Thus on 2 May 1974 the anarchist Salvador Puigchntias executed, and on 27 September 1975,
under the legislation of the then applicablecreto-Ley10/1975, the ETA members Angel Otaegui and
Juan Paredes Manot were fusilated, as well as UoiséSanchez Bravo, José Humberto Baena and
Ramon Garcia Sanz, all members of Brente Revolucionario Antifascista y Patriota (FRARiId. at
153.

5 Most provisions of the former Decree on the Préwenof Terrorism were derogated, but the
controversial Arts. 13 and 14 were kept (concerreérgeptional police powers in the area of detention
and registration).

% Lamarca Perez (1985), at 162.

" Datos presentados por el diputado Sr. FRAGA, earibide Sesiones del Congreso de los Diputados
num. 133. Debate general sobre orden publico de &aliembre 1978t 5271 (cited by lbid. at 166,
note 273).
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Spain’s young democrad. By this Decree, the competences of thadiencia
Nacional were extended to other crimes. The maximum pevfopolice custody was
expanded (Art. 2): before (as regulated by Decfe9@5), the ordinary time period of
three days could be prolonged within 48 hours totapen days, provided judicial
authorisation. According to the new Decree, in gple, it could be prolonged
indefinitely, the administrative authority had to request thgt@dy within 72 hours, and
the judicial authority had to approve. Howeverthé judge did not react within 72
hours, it was presumed that he had tacitly accepimteover, house searches needed
no longer previous judicial authorisation (since ttrimes comprised in the Decree
were always presumed to be red-handed). Also, ¢teesy of communications was
significantly restricted® the proceedings were accelerated (high priorityteimorist
cases), and for terrorists legal benefits (suclarasesties, sentence reductions etc.)
were no longer availabf8.

The Law was in force for only six monti$Nonetheless, it had severe practical
implications: Since many anti-terrorist measuresewapplied during the pre-trial
phase, they concerned not only those who were lactnembers of a terrorist group,
but also others, because the anti-terrorist meassgeved only to determine whether
the suspect was indeed a member of a terroristpgoyunot. Moreover, they also
applied to those members of armed groups who hathitbed common crimes, not
only ‘terrorist crimes®® The Law was soon derogated by thaw 56/1978, of 4
December? the first denominated terrorism law of Spanish deracy, adopted a few
days before the approval of the ConstitufibBesides abolishing the former Decree,
the law referred no longer to terrorist crimes, fou& list of conducts for which special
measures could apply. The duration of police custads reduced to ten days
maximum, and judicial authorisation had to be exiyi given (thus the judge's silence
was not interpreted as approval any more). Accgrdanits Art. 2, incommunicado
detention was allowed for a maximum duration oftogen days. It could be ordered
either by the police or by a judge, for as longdeemed necessary, but ‘without
affecting the right to defencé® Mail correspondence, telecommunications and
telegraphs could be controlled (on order of theisrg of the Interior) for a maximum
time period of three months (prolongable againtfoee months, respectivel});the
order was to be confirmed or revoked by a judgepost.The Law permitted house
searches to be carried out without prior judiciabes or authorisatio®. The

8 Aranda Ocafia (2005), at 370.

9 Wwithout any prior judicial authorisation, the emige authority could order postal, telegraphic and
telephone observation of those who were presumbd totegrated in armed groups. The judge had to be
informed of this measure and could confirm or revidlex postsee Art. 4.

* pursuant to Art. 6 the convicts of the listed @#rcould not enjoy any particular or general act of
grace, neither any other sentencing benefits (selea parole etc.) (Lamarca Perez (1985), at 18]-16

>L Mestre Delgado (1987), at 73 note 246.

2| amarca Perez (1985), at 168-9.

3 Ley 56/1978 de 4 de dicembre, de medidas espeaale®lacion con los delitos de terrorismo
cometidos por grupos armados.

>* Aranda Ocafia (2005), at 370.

> Mestre Delgado (1987), at 74.

*® See Art. 4.

°" Aranda Ocafia (2005), at 370.
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government had to report every three months orafipdication of the law® A sunset
clause limited its duration to one year. Howeviewas prolonged for one more yéar.

The application of the anti-terror legislation untlee Law 56/1978 gave rise to
a complaint before the European Court of Human RigGase oBarbera, Messegué
and Jabardo v Spa)tt® The applicants alleged that they had not hadrarial before
an independent and impartial tribunal; in particulthey alleged that they were
convicted on no evidence except their confessmwhg;h had been extracted by torture.
They invoked Arts. 6(1), 6(2), ECHR. In the procegd before the Commission, they
also contended that thAudiencia Nacionalwas a special court, but both the
Commission and the Strasbourg Court consideredthiesiudiencia Nacionalvas an
ordinary court. Several irregularities during thielt(belated transfer of the applicants,
unexpected replacement in the court's membershipentately before the hearing
opened, brevity of the trial, and the fact thatyMenportant pieces of evidence were not
adequately adduced and discussed at the triakimpplicants' presence) led the Court
to the conclusion that the proceedings did indesdsatisfy the requirements of a fair
and public hearing, within the meaning of Art. 6(BCHR®® The applicants'
allegations as to a violation of the presumptionnoiocence (Art. 6(2), ECHR) were
rejected®

2.3.3. Spanish Constitution of 1978 and first years of deotracy

On 6 December 1978 the Spanish Constitution wasechtWith respect to terrorism,
its Art. 55 is of major importance: This provisidioresees the possibility of
establishing, by means of an Organic Law, the daord and the occasions where, in a
given individual case and with a compulsory judigiavarrant and the appropriate
parliamentary control, the rights of certain pessocan be suspended, in relation to the
prosecution of the activities of armed bands orotest organisations. In particular,
with respect to armed bands and terrorist groupget fundamental rights can be
suspended: the right to liberty (maximum periodagfest), the inviolability of one's
home, and the privacy of communications (privacgafrespondence, telegraphic and
telephone conversation®)The first law to concretise this constitutionabyision was
theOrganic Law 11/1986*

The anti-terror legislation of 1978 consisted okdpl laws to combat a
commoncrime. As Lamarca Perez thoroughly explains, tesno presented indeed a

8 Art. 6.

It was renewed by Royal Legislative Decree no.of®3 November 1979 (see ECtHRarbera,
Messegué and Jabardo v Spalndgment of 6 December 1988, application no. U@ at para. 46).

%0 Judgment of 6 December 1988 (application no. 1(EH0

®1 |bid, at para. 89.

62 At the time of the Judgment, the issue of the dvedrjust satisfaction was not yet ready for Demisi

so that the Court reserved the whole of this qoedir a later judgment. S&arbera, Messegué and
Jabardo v Spain (Art. 50Judgment of 13 June 1994 (application no. 10588/8389/83; 10590/83).

% The Article had a predecessor from 1873: Title(dévi the suspension of constitutional guarantees) of
the “Elements of political, penal and procedural laf Spain, the area of constitutional guarantees
(Elementos del derecho politico, penal, y de pravéshitos de Espafia en material de garantias
constitucionalesde Emilio Ayllon y Altolaguirre, Madrid 1873) allozd to suspend certain civil rights
provided that the suspension was temporary, thatag adopted by law, and that state security and
extraordinary circumstances demanded it.

% See below at 2.3.4.
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serious problem in Spanish society, thus had todated legislatively, but, at the same
time, the democratic legislator, based on the expee of the past, did not want to give
it any political character, and therefore identfieas a ‘common' crinf8.An example
for this tendency, aiming at de-stigmatising tastocrimes, was theaw 82/1978 of 28
December, modifying the Criminal Code in terrorighatters By this Law, terrorist
offences became ordinary offences, i.e. terrorizas vather defined by the (objective)
criminal actions than by the (subjective) 'badéititons behind thef#. Moreover, the
offences were no longer labelled ‘terrorist offesicbut the notion was substituted by
the respective specific conduct typical for thigeyof crime®’ Besides these changes in
substantive criminal law, possibilities of detentiovere extended, and the judicial
control over searches of domicile and interceptidnprivate communications was
limited *®

The subsequeriecree 3/1979, on Security of the Citizemhich was adopted
in response to ETA's increasing violence, tighteagalin anti-terror legislation. It was
contradictory to the former Law 82/1978, since fhiener one took out terrorism as a
term in criminal law, while the present Decree teiduced it®”® The Decree was one of
the most controversial anti-terror laws adopte®pain’® According to its preamble,
the adopted measures aimed to give an adequatenssspboth to the terrorist
phenomenon and to other types of crime which, f@irtfrequency, threatened the
citizen's security. Thus, the term ‘terrorism’, wiihad carefully been avoided in the
first democratic anti-terror laws, reappeared agMoreover, the Preamble showed
how the legislator openly accepted that the promsiof criminal law and criminal
procedural law which addressed terrorism now afgaied to other forms of crime.
Besides prolonging the previous law, it introduceew forms of participation,
including apologia (glorification) and other collaboration acts thdavour' the
commission of crime§" These forms of participation were particularly fgematic as
the glorified or assisted act itself could be pbe less severely than its apologia or
assistanc&’ Moreover, the Decree extended urgency criminat@edings® to many
offences’ It also extended the competence of gheliencia Nacionato all offences
committed by armed groups, including apologia. lkemt possibilities of remedies were
eliminated. The Decree also abolished the reledssome prisoners (charged and
convicted) whose release had already been apprbeéute the Decree had been
adopted” It was harshly criticised. There were doubts asstoonstitutionality both on

% Lamarca Perez (1985), at 166.

% |bid. at 162, and Lépez Garrido (1987), at 81.

" These could be crimes of assassination, serioddybbarm, kidnapping on ransom or any other
imposed condition, simulation of public functiorstorage of weapons or munitions, possession of
explosives, destructions and crimes connecteddthvious ones, wherever they were committed by
persons integrated in organised and armed groups.

%8 Reinares (2003), at 64.

%9 Mestre Delgado (1987), at 75.

O Lamarca Perez (1985), at 180.

"I See Art. 2.

2 Lamarca Perez (1985), at 179, 180.

"*Title I1l, Book IV of theLECrim.

™ n principle all that are related to armed or migad groups, plus more crimes (e.g. robbery, 306

CP, or illegal detention, Art. 481biSP).

> The following three conditions needed to be flt
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formal and on material questions. Formally, by tnganew types of crimes (Arts. 1
and 2) and introducing administrative sanctionggA8 and 9), which restricted some
fundamental rights, the law broke the constitutignaestablished legislative
hierarchy’® Materially, the Decree violated the principle obnaretroactivity of
unfavourable norm§, by allowing the suspension of the release of pes® whose
release previously had already been apprd¥éd.addition, it was doubtful whether
there was such an extraordinary and urgent negdhasit justified the adoption in form
of a Decree. In 1986, the Constitutional Court haccasion to rule on the
constitutionality of the crimes created by the @ecrBy Judgment of 16 December
1986, the Court stated that the conviction for tremes created by the Decree
constituted a violation of the constitutionally garsteed right to liberty (Art. 17(1)
CE), insofar as the respective provisions of the Becdid not meet all the
constitutionally necessary requirements, i.e. atieption in the form of Organic La(®.

The subsequeriDecree 19/1979 of 23 Novembarodified the Decree of 4 of
January 1977 on the creation of thediencia Nacionalby extending the competences
of the latter. Moreover, it prolonged the Law 5678%n suspension of guarantees in
relation to terrorism. The Decree was of transitdmgracter. Lamarca Perez considered
it clearly unconstitutional for formal reasonsappeared difficult to her to justify the
required extraordinary and urgent necessity sinbe Decree only regulated
competences of thaN.2 Further, for the prolongation of Law 56/1978 adsqu
legislative instruments could be used, but notelrergency-law type of Decrékin
1982, the Constitutional Court ruled on the problEndecrees which were used by the
executive power habitually, and, therefore, abugite The Court reiterated the
exceptional nature of Decrees, pointing to the irequent of exceptional and
extraordinary necessity.

2.3.4. Legislative activity in 1980 and 1981

In 1980, three important legislative instrumentsenedopted with respect to terrorism:
(1) Organic Law 4/1980 of 21 May, modifying the Crimih&ode in the area of
freedom of expression, meeting and association

(1) the judgment was not final,
(2) the appellant was the public prosecutor, and
(3) the detainees were accused of crimes committedringdh groups (Aranda Ocafia (2005), at
371).
® The law contravened Art. 86(DE, under which no law of a lower rank thanlay’ could introduce
new criminal offences and limit the exercise ofiuidlual rights. (Ibid. at 371).
Lamarca Perez (1985), at 177; Aranda Ocafa (2603);1.
" As enshrined in Art. 9.E.
8 Aranda Ocafia (2005), at 371; Lamarca Perez (1983)]7.
9 STC 159/1986, Judgment of 16 December 1986ufso de ampaio
8 | amarca Perez (1985), at 180 et seq.
81 Moreover, according to its Arts. 2 and 3, the arehich were regulated by the Decree were outside
the scope of matters that could be regulated byd2esee Art. 86.1CE (ibid).
823TC 29/1982, Judgment of 31 Madygcurso de inconstitucionalidgdat 14.
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(2) Organic Law 11/1980 of 1 December, on the Suspensid Constitutional
Rights provided for in Art. 55(2) CE® which developed Art. 55(2JE

(3) Organic Law 2/1981, of 4 May on the Protection dfet Spanish Constitution
and Terrorist Matters

Ad (1):

By the Organic Law 4/1980illegal associations were newly typifi&tiAlso, the crime

of apologia was extended, no longer referring dalthe crimes under Title Il, but also
to all those that were committed by organised gspppnishment depended now on the
basic crime for which apologia was made, and wightty lower than the punishment
for that crime. Thus the previously unfair situaffowas corrected now.

Ad (2):
The Organic Law 11/1980 which implemented Art. 55(2CE, provided for the
suspension of rights of persons who were suspectdoe integrated or related to
‘terrorist elements’, or to armed gangs that sslyalisturbed the citizens’ security. The
Law offered no definition for the notion of 'teristrelements’. It extended the catalogue
of crimes for which fundamental rights could bepmrsled, including crimes against
external state security, as well as crimes agdifesand physical integrity. The Law
also prolonged the duration of police custody f@r to seven days, as well as
incommunicado detention for the ‘time that the auty deems necessary? .Pursuant
to Art. 4 of the Law, state security forces werdhaused to immediately detain
persons who were presumed to be responsible @iicertiminal actions defined in Art.
1, irrespective at which place or at whose homg there hiding or seeking refugée.
This time, the law was based on political conssresud thus, in principle, had
permanent character. Its constitutionality was dedbn regard of its Art. 6, which
granted exclusive competence of the Central Ingastins ChamberJ(zgado Central
de Instrucciol, and of theAudiencia Nacionafor the respective crimes, thus limiting
the right to a natural judge predetermined by lavweashrined in Art. 24(Z3E® The
Organic Law 11/1980 was subjected to a constitatioreview (ecurso de
inconstitucionalidadl on application of the Basque Parliam&hitiowever, the remedy
was rejected on the grounds that the Basque Pariavwas not legitimated to raise the
remedy?

8 |ey Organica 11/1980, de 1 de diciembre, sobre &sipn de Derechos Constitucionales en los
supuestos previstos en el Art. 55.2 de la CE.

8 The previous types concerning associations cont@public moral were abolished, and new ones
introduced: clandestine or paramilitary organizasio

% Before, it had been possible that apologia torefist act was punished more severely than the act
itself, see above at 2.3.3.

8 por el tiempo que la autoridad estime necesatid. 3(1) and 3(3).

8 ‘Los miembros de cuerpos y fuerzas de seguridacestado podran proceder, sin necesidad de
autorizacion o mandato judicial previo, a la inmet@i detencién de los presuntos responsables de las
acciones a que se refiere el articulo primero, quédra que fuese el lugar o domicilio donde se
ocultasen o refugiasén

8 Aranda Ocafia (2005), at 372.

89 STC 25/1981, Judgment of 14 Jutgdurso de inconstitucionalidad

% See ibid. (cited by Aranda Ocafia (2005), at 372, 3
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Ad (3):

Just one year later, in direct response tocthg d’étatof 23 February 19810rganic
Law 2/1981 of 4 May on the Protection of the Spami€onstitution and Terrorist
Matters®* was adopted, the so-called “Law of the Defencéefmocracy™? It was
transmitted by urgency proceedifiyand could therefore be adopted in the record time
of only one month. The Law reformed the offenceacesning rebelliorl? created
common dispositions for terrorism and rebellion,thwiregard to conspiracy,
proposition, provocation and apologia, as well ecautions for matters of preSslt
introduced new crimes concerning the associatiorarimed groups, including the
participation in terrorist training camps or coag@n with foreign terrorist armed
groups>® Similarly, new forms of collaboration to terrorismere introduced, including
‘any other act of collaboratiothat favours the organisation or the activities of an
armed group or the commission of any crime by #tef.%” The Law also provided
leniency provisions for collaborators of justieArt. 174bis (b), criminalising any
other act of collaboration, was formulated in aywerde manner; it is doubtful whether
the formulation "any other act of collaboration’hgalies with the principle of certainty
of the law. Another issue of unconstitutionalitytlvitn the same provision was raised by
Arroyo Zapatero, who pointed out that Art. 174big, (sub-paragraph (b), second
sentence of the law violated the constitutionahgples of culpability and equality,
since it provided for higher sentences in the ¢hat the activity of the armed group
(which the accused himself does not carry outonlyt ‘favours’) had as a consequence
the death of one or more persons. Moreover, thecipte of equality is violated since
this way a person who only commits preparatory #tan offence which results in the
death of a person is punished as severely as threpegpetrator of the offence himself,
namely with major punishmerpéna de reclusion mayowhich presented, at that time,
under the Criminal Code of 1944, as amended in 1®i&3highest level of punishment
before death penalty, i.e. 20 to 30 yedrs).

2.3.5.The 1980s

2.3.5.1. Relations with France and dirty war

In the early years of Spanish democracy, Rodolfetida/illa (presiding the Ministry
of the Interior between 1976 and 1978) createdfitee anti-terrorism police units in

%1 ey Organica 2/81 de 4 de mayo en materia de dafdada Constitucion espanola y en materia de
terrorismo.

%2 Aranda Ocafia (2005), at 373.

% Cf. Arts. 103 and 105 d®eglamento Provisional del Congresmw abolished.

% Art. 214(1)(1), (4), and (5), Art. 217.

% Arts. 216 bis (a) — (b).

% Art. 174 bis (a).

" Art. 174bis (b).

% Art. 174 bis (c).

% Arroyo Zapatero (1981), at 412 et seqq. Zapatkiooeates that the principle of culpability estabés
that a person may only be convicted on the basifacf that can be reproached to him or her both
objectively and subjectively. This principle is ldted if a person receives higher punishment feath,
without the requirement that this person has oljelgt committed the homicide, and without the
requirement that this person had the necessans reawith respect to this death.
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the new democracy® These units were paramilitary anti-terrorist greuthat
combated ETA llegally, such as the Anti-Terrorisiberation Groups Grupos
Antiterroristas de Liberacion, GAL or the Rural Anti-Terrorist GroupsG(upos
Antiterroristas Rurales, GARBetween 1983 and 1986, these groups led a ‘diaty
against ETA. For instance, when a subdivision oAKidnapped and assassinated the
pharmaceutical captain Alberto Martin Barrios in839the Ministry of the Interior
responded by allowing the Spanish antiterrorisugr@AL to kidnap an ETA leader in
France. This attempt was a complete failure, asSpanish GAL was caught red-
handed by their French colleagues. According taZaland others, between 1983 and
1986, the GAL assassinated 27 pedfteMartinez Soria points out that this included
ten persons with no connections to E¥A.

The activity of Spanish paramilitaries on Frenelritory must be seen in the
context of France's policy in the first years ofraeracy, until 1986. Before and during
the first years of transition in Spain, France dddm supportive policy towards ETA,
whom they then seemed to still consider as politieaigees and main combatants of
Franco’s dictatorship (although Franco's totalitarregime had ceased to exist already
for several years). In fact, France granted mang BElembers political asylum, so that
French territory became sanctuary. However, Spdfaishch relations improved in
1984, and the two Ministers of the Interior signib@ Agreements of Castellana
(Acuerdos de la Castellapaln spite of this, GAL continued their activitiésr two
more years, mainly in French Basque country. Thiepped in 1986 — precisely the
time when France adopted a more vigorous extradilicy, and started to extradite
ETA members to Spaitf® ETA reacted to this change of policy from Frangean
attack campaign against the interests of Franaendfr trucks were attacked first by
Molotov cocktails, then by shootings. At this tine® extradition petitions concerning
ETA members from Spain to France were pending. WHEA rejected the invitation
of the French and Spanish governments to meet egdtiate, France extradited three
ETA members to Spain and tightened their policyirsgjeETA. In consequence, ETA
intensified their campaign against French interestgil around 1990. According to
Elorza et al., the campaign against France 198de8tprised a total of 310 attacks.

Lamarca Perez draws attention to the fact thaheethe government nor the
governing Socialist Party (PSOE) have ever ackndgéd responsibility for the GAL,
but the Supreme Court has convicted most of thesemembers of the 1980s anti-
terrorist high command, up to and including thetior Minister,José Barrionuevgofor
GAL-related crimes® Because of the political goals of the GAL, tAediencia
Nacional in its judgment 30/91, did not qualify the founslef the GAL as terrorists.
The judges argued that the GAL did not carry oldvsusive terrorism, i.e. terrorism
with the intention to destruct the state, but, be tontrary, they acted with the

190 Florza, Garmendia, Jauregui and Dominguez (2GR®10.

%% Ibid. at 318.

192 Martinez Soria (2004), at 520, with further referes.

1% pid. at 521.

1% Elorza, Garmendia, Jauregui and Dominguez (2GA®21.

195 | amarca Pérez (2007), at 3; see STS Judgment&/T3fminal ChamberSJala de lo Pend| Causa
EspecialNo. 2530/95.
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intention to preserve or defend the state, althdughbsing legally reproachable means.
Lamarca Perez is right when she considers thisagsnt as contrary to the principles
of a state governed by the rule of lalas{ado de Derechpbecause in the authentic
state governed by the rule of law the politicakimton behind a criminal act should be
completely irrelevant, no matter how radical orenetiox it might be. An organisation
can only be penalised foising violenceo achieve its political goals, i.e. for not using
democratic means, irrespective of the directiothefpolitical goals®

As Martinez Soria notes, ironically, the GAL wasnajor factor in ensuring ETA’s
survival well into the 1990s and beyond, becauke (ise of state terrorism by Madrid”
was a convenient propaganda tool for the suppooferadical nationalist terrorisi”

2.3.5.2.  Criminal law reform, regulations on arrest (detencion
preventivg and exit programmes for ex-etarras
(“arrepentidos)

While not of particular relevance for terroristigtion, theOrganic Law 8/1983 of 25
June reforming urgently and partially the CriminalCode deserves to be briefly
mentioned, as this law was fundamental for the ldgweent of anétat de droitin
Spanish Criminal Law, introducing basic rule of lprinciples'®®
By theOrganic Law 14/1983f 12 December Art. 17(3JE was implemented
into organic legislation. Thus the legal assistamicarrested and detained persons - and
its limitations - were regulated, by modifying Ar&20 and 52T.ECrim, both of which
are still in force today. Art. 52DECrim stipulates certain basic procedural rights that
persons in detention — covering both temporarysaard detention on remand — enjoy,
such as the right to silence, the right against-isetimination, and the right to
effective defence, among others. Art. 325Crim provides an exception to this rule for
incommunicado detainees: During the time of incomitado detention
(incomunicacion)the prisoner is subject to the following restdos:
- he has no right of free choice of lawyer (but isitesd to have a counselx
oficio), 1%°
- heis not entitled to communicate in privacy with lawyer,
- he is entitled to be examined only by a medicalngrar appointed by the
court, and
- he is not entitled to inform his relatives or aratiperson of his choice of the
fact or the place of his detention
As Zufiiga Rodriguez points out, the rights restddby Art. 520bis — right to access to
the lawyer at any moment during the detention;trighotify a family member or other
chosen person about detention; right to be examyeal chosen medical doctor — are

196 amarca Pérez (2007), at 3.

97 Martinez Soria (2004), at 521, with further referes.

19 For instance, it established the principle of gaiild the principleulla crimen, nulla poena sine culpa
(Art. 1 CP). Besides other modifications of the General B#arthe Criminal Code, it reformed some
chapters of the Special Part of the Criminal Caalg.(with respect to penal protection of the freedd
conscience, Chapter Il of Title Il of Book Il of éhCriminal Code, and of public health or the
environment, Chapter Il of Title V of Book Il of éhCode). Furthermore, it modified the penitentiary
system (see Arts. 8-10P). For further information, see Sainz Cantero ()988rnandez Albor (1984).

1% For a critical analysis, see G6mez Colomer (1988).
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all rights that aim at the prevention of maltreattnand torturé® In consequence,

suspension of these rights reduces the controlhenatithorities, and, in this sense,
extends the opportunities to apply torture. Therabyncreases the risk of torture.
Besides, it is also counterproductive in that fecd ETA members and other political
offenders a plain opportunity to freely raise aflegns of torture without that the

contrary may be proven. Accordingly, various criedinomplaints were brought before
the Spanish Supreme Court, alleging torture, ntinent, and even deaths.

Subsequently, another organic law was adopted,tithis with the aim to implement
Art. 55(2) CE: theOrganic Law 9/1984 of 26 December 1984 against #utivity of
armed bands and terrorist elementieveloping Art. 55(2) CE* Art. 62 of this Law
presented a major cornerstone of Spain's count@ritd strategy: based on ltaly's
successful experience with repentance laws inige &gainst the Red Brigadesit. 6
of the Law provided for social reinsertion of refsen terrorists** The Lawwas first
only addressed to prisoners, but later extendedtalactive ETA members. As a result
of this policy, by 1990 nearly 250 former militarasd collaborators in the various
ETA factions had requested and benefited from tisemial reinsertion measurés.
However, the programme also triggered fatal acteweénge: in September 1986, two
ETA gunmen killed a female former member of thedest directorate who had
decided to accept the social reinsertion measures985. This and other incidents
increased significantly the threat to members mgllio reinsert®

Besides the social exit programme, the Law conthotber specific anti-terror
measures: For instance, the 1984 Law chose ndadfioedconcretely a terrorist offence,
but to give, in its Art. 1, an almost endless entatien of criminal acts which, when
committed by persons "integrated/concerned withegrgroups or related to terrorist or
rebel activities" would trigger the application aiggravated punishmeris.
Cooperation with these grodp® and apologid® to these acts were likewise
criminalised*® Moreover, pursuant to Art. 5, the activities oé@ations or entities
could be suspended; they could also be declaredallland be dissolvéd: With

110 5ee Zifiiga Rodriguez (2007), at 5, and 10.

1 see e.g. Judgment no. (STS) 2051/2002 of 11 DeeerSA'S 1725/2001 of 3 October; STS 701/2001
of 23 April; STS 1326/1998 of 3 November; STS 1@942 of 9 October.

112 ey Organica 9/1984, de 26 diciembre contra la actdn de bandas armadas y elementos
terroristas, de desarrollo del art. 55.2 CBOE of 29 December 1984). For details on the Ls&g
Lamarca Perez (1985), at 193-357.

113 The provision provided for a sentence reductiorobg or two degrees if there the concerned person
abandoned voluntarily his or her criminal activstiand confessed, and if, by doing so, a dangerous
situation was avoided or the danger was reducedi ftan result preventedcfiando el sujeto abandone
voluntariamente sus actividades delictivas y caefigque dicho abandono evite o haga disminuir una
situacion de peligro, impida la produccion de usukadd)).

114 For the situation of collaborators of justice underrent Spanish law and a comparative overview of
the institution of “pentiti” as such, see Sanchezdta de Paz (2005).

15 Reinares (2003), at 60.

'1®pid. at 60.

17| 6pez Garrido (1987), at 84.

18 Arts. 7 and 9.

9 As defined in Art. 10 of the same Law.

120 5ee Arts. 1(1), 10.

L see Art. 20.
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respect to procedural modifications, Art. 13 of thaew permitted police custody
(detencidn preventiyafor up to ten days, and Art. 15 allowed that @misrs could be
held incommunicado for a practically undefined pérf{'reasonable time period’). Both
provisions were found unconstitutional by STC 19%/1 of 16 December of 1987

Art. 16 of the Law gave members of the securitycdésrand corps of the state
again the power to detain suspects "wherever tbaght refugee", and those places,
including the home, could be searched; objects dotivere could be confiscatéd.
Cruz Villalén already pointed out in reference be tpreceding law that by virtue of
such regulations the anti-terrorism legislatiorecéfl less guarantees for the protection
of the privacy of home than emergency legislatfdrin 1993 the Constitutional Court
clarified that police needed in any case a coufewmd warrant to enter homes;
otherwise, the fundamental right to respect onetaéwas violated?

Other provisions widened police powers with respéxt observation of
correspondence, telegraphic and phone conversdtibriBhese could be ordered by a
judge, or, in case of emergency, by the Ministrytied Interior - to be confirmed or
revoked by the competent judge within the subsequ2rhours. Lopez Garrido notes
that the guarantee of judicial intervention inthkkse cases was very limited: the judge
was faced with the given situation and had normadlyother option than to confirm it;
moreover, he could only intervene before the actiad taken place in one case,
namely the prolongation of police custody; in thieen cases it “did not make too much
sense, according to the philosophy of counter-tismo law'. *2” Another provision
questionable from a constitutional point of viewswart. 21, agaitf® providing for the
— not only temporary — closure of media channelbiciv was ordered practically
automatically once a complaint had been presentedthe prosecutio® This
provision was considerably restricting freedom apression and also underwent
constitutional scrutiny in 1987° Also, Art. 22 deserves to be mentioned, by whieh t
accused of one of the offences regulated by thvg Wwas automatically removed from
any public office. The automatic nature of this swea was strongly criticised since
thereby the special circumstances of the case e¢milbe taken into account; the courts
could not intervene in any cases. The doctrineifyglthis rule as a violation of the
principle of the presumption of innocencé.Finally, Art. 19(3) of the Law was

122 5ee also below at 2.3.5.3. More details on thissiten: Aranda Ocafia (2005), at 376-7.

123 A judicial order was not necessary - these actinmaild be communicated to the judge, in
consequence, only after they had been performege¢&Garrido (1987), at 85).

1241bid. at 85, citing: Pedro Cruz Villalén, Estadosepcionales y suspension de garantias, 1984, 160.
125 Martinez Soria (2004), at 542, citing Judgment Bl of 18 Nov 1993, BOE of 10 December 1993.
126 See Art. 17.

127\ ppez Garrido (1987), at 85.

128 A similar provision already appeared in Organievi41981.

1291 6pez Garrido (1987), at 86.

130 see below at 2.3.5.3.

131 Moreover, the extent of the concept of ‘publicifios’ was problematic. However, the Constitutional
Court (STC 71/1994, judgment of 3 March 198&curso de inconstitucionalidadpund that even the
function of a Parliamentarian was a public posifiothis sense, becaugbé exceptional threat that this
criminal activity entails for our democratic Stajigstifies, without any doubt, a provisional measure
such as the suspension of the parliamentarian fonst Thus, theAudiencia Nationa{Decision of the
Criminal Chamber Sala de lo Penal of 3 February 1999) confirmed the suspensiora@fETA
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dubious: according to this provision, the compejadge could not release prisoners
even if he had already determined prior to the adopf this Law that they should be
released, provided that his decision was not fiaat that the Public Prosecutor was
the appealing part}?? The same provision, which was only valid during tyears, was
reintroduced as Art. 504bis into the Spanish Cddermminal Prosecution by means of
the Organic Law 4/1988°

Given the infringing nature of many of those ruligg second final disposition
limited the validity of Arts. 4-6, 19, 20 and 22rftwo years. They indeed lost their
validity on 1 January 1987. In addition, many oé tlemaining special anti-terrorist
provisions were derogated in May 1988 (by Orgaragvl4/1988). Some of the non-
controversial provisions contained in the derogategecial legislation were
subsequently incorporated in ordinary legislatiéor example, Arts. 571-80 within
Chapter V of the new Criminal Code approved in Noker 1995 are devoted to
terrorist crimes>*

2.3.5.3.  1985-1990: Constitutional Court ruling of 1987 andanother
criminal law reform

By means of thé®©rganic Law 6/1985 of 1 July 1985 on the JudiciaBpanish courts
were granted universal jurisdiction in terrorissesa. This is a Spanish particularity no
other of the examined countries shares. In its quelg of 25 February 2005, the
Constitutional Court further reiterated the impada of this principle and criticises the
restrictive interpretation of the respective prauis (Article 23(4) of the Organic
Judiciary Law ey Organica del Poder Judicial, LOPBy theAN.**

By the end of 1987, the Constitutional Court addpa landmark decision on
terrorist legislation: by judgment no. 199/198716f December 1987, the Court had
to discuss the constitutionality of many provisicestablished by the Organic Law
9/1984. In this Decision the Court established thatas unconstitutional that those
who only made apologia to terrorist acts could bigjected to the suspension of rights
under Art. 55(2)CE. Moreover, the Court held that both the Centralestigation
Courts (uzgados Centrales de Instrucciéand theAN were to be considered as
‘ordinary judges’, in accordance with the Constiint®’ In the same judgment, the
Constitutional Court also declared the police adgtqdetencion preventivaor
gubernativd of ten days, without any previous judicial auibation, as
unconstitutional, ruling that a detention exceedfi2ghours without previous explicit
judicial authorisation could not comply with Artsz(2) and 55(2)CE.**® Moreover, the

prisoner’s status as a member of the Basque Padiam 1999 (Martinez Soria (2004), at 540, with
further references).

132 Aranda Ocafia (2005), at 374.

133 See below.

134 Reinares (2003), at 64.

1% See also the comment by Rodriguez Fernandez aratiE€asi (13 December 2005).

136 3TC 199/1987, Judgment of 16 December 1983ufso de inconstitucionalidad).

137 It based this assessment also on the fact thaEthepean Commission of Human Rights had
recognised them as such, in its report of 16 OctdB86 on the cad®arbera and others vs. Spain

138 The Court stated:the triplication of the maximum term of 72 hoursagnised by our Constitution
(...) is excessive and leads to additional and stiffed pressure on the prisoner, incompatible Witk
rights to refuse testimony and to not incriminateself (...) This broadness of arrest permitted by Art.
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Court stressed that the law needed to provide foegimum duration of this extended
detention-3® With respect to the incommunicado detentifithe Court ruled that the
respective provisions were contrary to the Consituinsofar as they allowed the
governmental authoritya(itoridad gubernativato order the incommunicado detention
for the first 72 hours, without any judicial intemtion required during this tinfé*
Moreover, the Court also declared Art. 21(1) of @rganic Law (which regulated the
possible closure of mass media) as unconstitutiofoal restricting too much the
freedom of expression enshrined in Art.@H, and, additionally, for violating Arts. 24
and 117CE.**? Besides, the Constitutional Court also declared #Art. 553LECrim,
authorising police officers to detain suspectedotests in whatever place or domicile
they might be hiding, and to conduct searchesasdtplaces and seize the instruments
they may find there, could only comply with the gemcies of Art. 18(2LE (the right
to privacy of the home) if specific exceptionaltimstances were preséfit.

This Decision, together with the critics raised iagathe LO 9/1984 and the political
consensus on anti-terrorist measures reached ead$88, when the main political
parties of Spain as a whole and in particular thafsthe Basque country signed the
Ajuria Enea Agreements, led to a new reform of@hnieninal Code and of the Code of
Criminal Prosecution?*

Thus, theOrganic Law 3/1988, reforming the Criminal Codé® was adopted.
It abolished Art. 13 and 15(1) of the Organic LaMi9B4, relating to police custody of
up to ten days, and to incommunicado detentioneQthportant changes include:

(1) Art. 57bis a), establishing automatic maximum phmisnt for crimes
related to the activity of armed groups or teriooisrebel elements

(2) Art. 57bis b), which provided sentence reductiond aven complete
sentence removal farrepentido$*®

13, when exceeding the aforementioned limits, cargmt an additional punishment and an added and
unjustified moral coercion on the detainee, incotiipa with his right not to incriminate himself
(“Debe tenerse en cuenta, ademas, que esa amplitiad dktencion preventiva que permite el art. 13
(...) puede suponer (...) una penosidad adicional yasr@&cion moral, afiadida e injustificada, sobre el
detenido, incompatible con sus derechos a no dacksontra si mismo y a no confesarse culpable. (...)
esa amplitud de la detencién preventiva que pergiitart. 13, en cuanto excede de los limites antes
senalados, puede suponer... una penosidad adicionalaycoaccién moral, anadida e injustificada,
sobre el detenido, incompatible con sus derecho® aleclarar contra si mismo y a no confesarese
culpable”.)

139 To determine the maximum detention length, provisiof international treaties, such as Art. 9(3) of
the International Covenant of Civil and PoliticagRts (ICCPR), or Art. 5(3) of the ECHR (both rad

by Spain) had to be taken into account, both régyithat the accused be taken “promptly” before a
judge.

10 Art. 15 of Organic Law 9/1984.

I However, the Court considered that a provisionebmmunicado order by the governmental authority
could be constitutional, as long as the authority requested, at the same time, a judicial deciziotie
matter.

1423TC 199/1987, Judgment of 16 December 1983ufso de inconstitucionalidadit I. 5. 6.

%3 These circumstances must force the police to rmemtly so that there is no time left to seek presi
judicial authorisation (Martinez Soria (2004), &2h

144 Aranda Ocafia (2005), at 378.

195 See, for details: Terradillos Basoco (1988).
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(3) Art. 174bis a), which defines acts of collaboration

On the same date, in order to make these moddrsiteffective, the following
law was adopted:

Organic Law 4/19880of 25 May 1988 reforming the Code of Criminal
Prosecution It introduced new provisions into the Code of miinal Prosecution
(LECrim), which are — with the exception of Art. 504bistil in force today:

- Art. 384bis provides that already the indictmend #me order of detention on
suspicion in cases of terrorist crimes lead autaaly to the suspension of
the rights to exercise public functions or publitices, for as long as the
detention lasts.

- Art. 504bis suspends the judicial decision to redea prisoner, suspected of a
terrorist offence, for a maximum period of one nimpnprovided that his
decision is not final, and that the public prosecutas the appealing party/.

- Art. 520bis regulates that a person arrested ftendi®n on remand has to be
brought before a judge within 72 hours, or, exaemlly (for terrorist
suspects), within five days. The same Article meidticed incommunicado
detention.

- Art. 553, which regulated the detention of terrossispects (including the
seizure of objects) at any place where they mightwas modified, requiring
now, as a consequence of the Constitutional Coumtleng of 1987,
‘exceptional or urgent necessityefcepcional o urgente necesidpafi order
to meet the requirements of Art. 18 (2.

- Art. 579 allowed for observation of private, postak telegraphic
correspondence, which could be ordered by the ddmative authority:*® in
relation to investigations concerning armed bandsrmorist element’

We can observe that the new laws, on the one hiud, into account the
Constitutional Court's ruling, but that, on theathand, some of the criticised previous

148 Arrepentidoswere defined as those who voluntarily abandoneit ttiminal activities and confessed
the acts which they had taken part in, provided ttheir action had removed or diminished a situatd
peril, or that they had efficiently helped in threzsring of evidence.

147 Art. 504bis read as follows: ‘If, based on the receding articles, the liberty of the detainetspes

to which Art. 384bis refers has been ordered, thedgase shall be suspended for the maximum of one
month, provided that the decision is not final, ahdt the public prosecution is the appellant. This
suspension does not apply if the time limits of .AB04 (and, if applicable, the corresponding
prolongations) have been exhausted completely guhie detention on remand'Cuando, en virtud de

lo dispuesto en los dos articulos anteriores, seidre acordado la libertad de presos o detenidos po
los delitos a que se refiere el art. 384 bis, laagelacion se suspendera por un periodo maximonde
mes, en tanto la resolucion no sea firme, cuandaeelrrente fuese el Ministerio Fiscal. Dicha
suspension no se aplicara cuando se hayan agotadu éotalidad los plazos previstos en el art. §04
las correspondientes prorrogas, en su caso, pamdul@cion de la situacién de prision provisional.”)

148 e. the Minister of the Interior, or, if he isawailable, the Director for State Security.

149 ‘Eavesdropping is allowed when ordered by the Btani of the Interior or, in his absence, by the
Director of State Security; the relevant order nihestmmediately transmitted in writing to the corngre
judge, who must either revoke or confirm it witldnmaximum period of 72 hours, clearly stating the
reasons for his decision’ (Art. 579 (BECrim). See Martinez Soria (2004), who cites J. Roja® da
intervencion judicial y gubernativa de las comumicaes en la Ley de enjuiciamiento criminial: M.
Cobo del Rosal (ed.), Comentarios a la legislapiémal 1990, 495-536).
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provisions, such as the automatic removal from ipuBlinctions under terrorist
suspicion, the suspension of the judicial decissonrelease of a suspected terrorist
offender, or the observation of private, postalebegraphic correspondence, as well as
the incommunicado detention, were again adoptédercourse of these reforms.

The Basque Parliament initiated two ConstitutiorRéviews (ecurso de
inconstitucionalidadl against both reforming laws’ In their first application against
the Organic Law 3/1988, the applicants challended donstitutionality of several of
the new terrorist offences, in view of Arts. 1(9(3) and 25(1) of the Constitution
(principle of legality and certainty degalidad y tipicidad. They argued that the
reformed terrorist offences, i.e. the notions oerrbrist elements" elementos
terroristag or "terrorist organisations”ofganizaciones terroristas violated the
principle of legality as they did not provide amyncept or legal definition of terrorism.
The Constitutional Court rejected this view. Rafegrto Arts. 13(1) and 55(2}E, the
Court held that the Constitution itself used sucotiams, without defining them, and
that one had to admit that "these constitution@iressions referred to realities (in the
given case, a criminal branch) unfortunately preserthe constituting situation, and
still in the present one, realities (...) which canhre qualified today (...) as
indiscernible or radically undeterminetf’. Moreover, theTribunal Constitucionahad
already had occasion to rule on these notionsrieegudgments, where it interpreted
and specified therfr? The Court also argued that these notions haddirbaen used
in former nationdf® and even internationaf laws.

In its application against the Organic Law 4/198& Basque Parliament argued
that the Law violated Art. 55(ZYE. It further found that the new Art. 384Hi&Crim
infringed Arts. 23 and 2€E. Thirdly, they challenged the constitutionalitytbe new
Art. 504bisLECrim, which in their view was contrary to Arts. 24(2),7(1) and 124(1)
CE. While the Constitutional Court dismissed the tfitwo claims, it allowed the
complaint with regard to Art. 504bisECrim, declaring it as unconstitutional. The
Court held that the right to liberty enshrined in.AL7 CE comprised the right of the
prisoner that the decision about his release ont@aance in prison was taken by a
judge. Therefore, Art. 504bisECrim, which deprived the judge of this competence,
was considered as contrary to the Constitution.

%0 See Judgment of 12 March 1993, STC 89/1993, hmthment of 3 March 1998TC 71/1994
(recursos de inconstitucionalidadfhe latter judgment also established the requérémneeded so that
the development of Art. 56E was constitutional. (Llobet Angli (2005), at 126).

151 STC 89/1993, Judgment of 12 March 1993, at I):3amuellas expresiones constitucionales remiten
a realidades (en este caso, a un area de la criliiiad) lamentablemente presentes en la situacion
constituyente y adn en la actual, realidades ¢ué no pueden hoy calificarse (...) de indisceashd de
radicalmente indeterminadas.’

192 3TC 199/1987fundamentos juridicoB. y 4.

133 Art. 1 of Organic Law 11/1980 mentionsl&émentos terroristdsand Arts. 2(1), 7(1) and 8(1) of the
Organic Law 9/1984 speak organizaciones terroristds

134 European Convention for the Repression of Temmrisf 27 January 1977, ratified by Spain on 8
October 1980.
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2.3.6. The 1990s: Penitentiary politics, fight against orgaised
crime, and a new criminal code

2.3.6.1.  Prison policies: Dispersion

As the effectiveness of social reinsertion measwedined, in 1989 the Spanish
government introduced an important penitentiary sueato dissociate ETA members
from their terrorist organisation, the so-callegpersion' of ETA prisoners across the
Spanish territory. As Basque terrorists were suseto continue and even direct their
activities from within the prison walls, the Spdnigovernment attempted to impede
their contacts to other ETA members by subdividoxgsumed ETA members into
small groups and distributing them across the er8panish territory. They were thus
separated from other presumed ETA members, butfadso their family and friends.
This policy became known as disperston.

ETA continuously attacked the dispersion, arguihgt it was inhuman to
separate prisoners from their friends and farfiiyin their fight against dispersion,
ETA abducted a prison officer, José Antonio Ortégaa, on 17 January 1996. The
officer was held in an underground bunker and depriof light for 532 days (the
longest kidnapping in the history of ETA). A few nibs after the incident, ETA
kidnapped a local councillor, Miguel Angel Blanddis kidnapping and ETA’s threat
to kill Blanco, if the government did not changeithpenitentiary policy of dispersion,
raised an immense wave of public protest, botthewBasque country and abroad. In
spite of this, Miguel Angel Blanco was assassinate&TA’

As to the question whether the politics of dismers£omply with human rights,
the Human Rights Commissioner Alvaro Gil-Roblestestathat there was no
constitutional or penitentiary right for prisondesbe detained close to their residence,
but on the contrary, the reinsertion of the coredctvas one of the primary goals of
prison policy’® The question to be discussed is thus whether thjective of
reinsertion can effectively be achieved by distiifiy prisoners all over the Spanish
territory. On the one hand, the dispersion willtamly facilitate repentant offenders to
break the links to their criminal organisation messily. In this context, account must

135 Martinez Soria (2004), at 526 et seq.

1% |njciativa Ciudadana Basta Ya! (5 October 2003).

57 Elorza, Garmendia, Jauregui and Dominguez (2GA@))6 et seqq.

138 Also enshrined in the Spanish Constitution, setle 26(2)CE. This assessment is also reflected by the
Spanish penitentiary law, under which re-educatiod social reinsertion are the primary aims of the
execution of sentences (Art. 1 of the Spanish Géreenitentiary Law ey Organica 1/1979, de 26
septiembre, General Penitenciarialh this respect, the German law goes even furterstipulating
that theopenprison shall be the general rule (§ $fafvollzugsgesetPenitentiary Law), and that the
execution of sentences shall be as close to thergklife conditions (outside the prison) as pdssib
(German Penitentiary Law, 8§ 3(1)). Moreover, Bendesverfassungsgericktated in its decision on
life-long imprisonment that prisoners were actualhfitiedto re-socialisation, which it considers as the
main goal of the execution of sentences by the GaBundesverfassungsgeridseeBVerfGE45, 187;
see alsdBVerfGE98, 169, 200 et seq.; Calliess and Miller-Diet20@). In this context the Spanish
Tribunal Constitutionableviated from the German ruling by interpretingatsn Constitution (Art. 25(2)
establishes that prison policies are to be oriembechrds social reinsertion) restrictively, statitiat
social reinsertion was only a guideline, not a pasiright of the individual prisoner (cf. STC 6586,

of 22 May. See also STC 2/1987, of 21 January, 39988, of 16 February, STC 28/1988, of 23
February, and STC 75/1988, of 31 March. See alsoegt2.4.4.).
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be taken to the fact that also the family membénmsmany ETA prisoners are involved
in ETA activities, so that the link to the closéainily members may in fact hamper
social reinsertion. On the other hand, the longadises to — also non-terrorist —
relatives and friends can be equally counterpradeidor the process of reintegration.
To isolate a prisoner from these most fundameirtksIto his family and, in the worst
case, thereby break family ties and social tietheoutside world will certainly not
raise his motivation to leave prison and re-ente¥ society. Quite the contrary,
criminological studies have proven that a stableiadanetwork, which can only be
developed by maintaining contacts to friends amailfawhile in prison, is fundamental
for a successful reinsertidf®® Admittedly, this finding is subject to the precdtiwh
that friends and family members are not involvedtarrorist activities. If they are
supportive of terrorism rather than condemningand this is not seldom the case
among friends and family of ETA activists), mainiag close contact to those people
will not help the prisoner at all to abandon crialiactivity. Quite the contrary, only if
located far away from the Basque country will it pp@ssible to defy ETA's control.
From this point of view, the dispersion may haverbér many former "ETArras" the
only way out of terrorist delinquency.

2.3.6.2. Fight against terrorism, drugs and organised crime

In the 1990s, two other legal Acts are of relevancgpain’s combat against terrorism,
although these laws are not restricted to terroffsinces:

(1) Organic Law 1/1992 of 21 February on the Protectioh Public Safety
(2) Law 19/1993, of 28 December, on determined measuf@s the
prevention of money laundering

Ad (1):

With the adoption ofOrganic Law No. 1/1992 of 21 February on the Proten of
Public Safety*®® which is still in force,the competent authorities were generally
authorised to carry out actions aimed at maintgininrestoring public safety: Police
was equipped with more coercive powers, such asctbsing of premises, the
evacuation of buildings, or the suspension of shamg spectacles. Pursuant to Art. 16,
the movement or presence in streets or public plaar be limited or restricted. Art. 20
of the Law allows the police, while exercising thiinctions of protecting citizens’
security, to request any person to identify himsilthe person so requested fails to
produce proof of identity, or refuses to do so rey e taken to the police station and
be “detained™®?

159 Goppinger (2008), at 203 and 225, citing also ISamsonShared Beginnings, Divergent Lives,
Delinquent Boys to Age 7Blarvard University Press 2003.

10 BOE of 22 February 1992 ¢y de Seguridad Ciudadana

L Art 14,

%2 In order to make the detention legal, the cond#iof Art. 490LECrim must be present (flagrant
commission of crime). If not, the detention is gié, because Art. 20 cannot derogate from Art. 490
LECrimand even less from Arts. 25(3), 17 (Merino-Blanco (2006), at 156 et seq.).
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Ad (2)

As reflected in thdeaw 19/1993, of 28 December, on determined measudogshe
prevention of money launderin§®, Spain's criminal law policy followed the same
approach as other countries in the beginning ofl8®0s: a unified approach towards
organised crime, terrorism, and illegal drug-ticding. In Spain, this was done, for
instance, by creating a Commission for the Prewanbf Money Laundering and
Monetary Offence$* with which credit institutions, insurance companiand other
institutions involved in the movement of capita¢ abliged to cooperate and to report
to.

2.2.6.3. Revision of anti-terror legislation in thenew Criminal Code of 1995

The Organic Law 10/1995 of 23 Novembeeformed the Spanish Criminal Code
substantially, and, at the same time, revised fligefio existing counter-terrorism
legislation®® Since then, Arts. 571 — 588 of the Criminal Code deal exclusively with

183 ey 19/1993, de 28 diciembre, sobre determinadzdidas de prevencién del blanqueo de capitales,
BOE of 29 December 1993.

164 Comision para la Prevencion del Blanqueo de Capita Infracciones Monetariasee Arts. 13-16
of the Law.

165| ey Organica 10/199BOE No. 281 of 24 November 1995.

186 Art. 571 CP criminalises the commission of arson (Art. 35B) or destruction (Art. 34€P) by a
member of an armed group or organisation whose ijdalto subvert the constitutional order or to
seriously affect public peacArt. 572 CP raises the sentences for acts against the liféthheafreedom

of any person when committed by a member of suobmrto up to thirty years. Undért. 573 CP, the
storing, manufacturing, dealing, transporting ooviding of explosives, flammable, incendiary or
asphyxiating substances or devices is punishedjd®eo that the actor is a member of an armed govup
terrorist organisationArt. 574 CP criminalises any crime that is not specifically chédsed in the
Criminal Code but that has the same conditionstaedame goals as the rest of the crimes of temori
Art. 575 CPincludes as a “crime of terrorism” the attemptssteal property with the goal of funding
terrorist organisations. The provision outlines th&nctions for crimes against property that are
committed in order to aid or support a terroriggamisation.Art. 576 CP regulates a terrorist-specific
form of participation: thecollaboration with an armed group or terrorist organisation. Amer of
‘collaboration’ generally implies every act of saiflance over persons, goods or installations. Also
included under ‘collaboration’ are the followingo build, arrange, use or cease lodging or depots; t
hide or transport persons who are linked to an drgneup or terrorist organisation; to organise ssist

in training; and, in general terms, any other métlod collaboration, help or cooperation with these
groups and with their activities. The crime of ablbration with an armed group or terrorist orgaiosa

is punishable by five to ten years of imprisonmenttich can be higher if the collaboration risks lifie,
health, freedom or property of any person espgcituch actions result in an actual injury. Fecent
case-law on this provision, see Delitos de colatiéracon banda armada (200&)t. 577 CP concerns
acts designed to disturb the constitutional ordhet the public peace. The perpetrator of such amts d
not necessarily have to act as a member of an agneegb or a terrorist organisation. In fact, ifergon
commits a serious crime (such as homicide, perdapaly, destruction, arson, illegal detention,etts,
and others) but does not belong to an armed grotg@rmrist organisation, this person will be pieid
under the standard sanctions. However, if the gbahe perpetrator is to disturb the public orded a
peace, the penalty will be increased by one hhl§ (rovision was modified in 2000). Undért. 578

CP, special forms of participation, such as provocatmonspiracy and proposition, to the crimes listed
in Arts. 571-7 are criminalisedArt. 579 CP provides sentence reductions for those who volintar
abandon their criminal activity and confess thedddeefore the authorities, if, additionally, theyizely
cooperate with the authorities by either (a) impgdhe production of a crime, or (b) efficientlyliag

in securing decisive evidence for the identificatmr capture of other perpetrators, or (c) impedhng
actions or the development of armed groups or tistrorganisationsArt. 580 CP clarifies that the
convictions for terrorist crimes by foreign judgascourts will be considered equal to the sentendes
Spanish judges or courts.
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terrorist and related offences. Moreover, Arts. &hd 518CP'®’ are relevant, as they
prohibit terrorist groups and the membership tchsgioups. Art. 52@CP enables the
court to dissolve an illicit association and to osp other accessory consequences
enumerated in Art. 12GP.°®

A special provision reducing the sentences in casiegormer terrorists
collaborating with the authorities has also beeap#h®® Furthermore, the criminal
figure of the arrepentido’has been extended to drug trafficking (Art. 378).

The whole of terrorist offences created by thgadic Law of 1995 cannot be
discussed here at length, as the focus of the mresedy does not lie on substantive
criminal law. Only two provisions should be mengadrthat were formulated during the
reform, because of their concerning contents, whiih respect to the other new
provisions, the reader may consult other souttes:

Of some concern is Art. 57@P because ipresents aesidueregulation that
criminalises any person who belongs to or collatesravith a terrorist organisation, and
who commits any other crimethat is not specifically described in the CrimiQade,
but that has the same conditions and the same goals asssquteinder Art. 571 CP’
Such a formulation is quite blurry and raises dsufi$ to its conformity with the
principle of legal certainty and the prohibitionapply criminal law analogously.

Second, the criminalisation of collaboration afrdéeism (Art. 576CP) raised
the doctrinal problem as to whether the paymenthefso-called ‘revolutionary tax’
extorted by ETA from Basque businesses constitdedhboration by means of
economic cooperation. Although the doctrine diffever the legal reasoning, there is
general agreement that the payment of this ‘tarhcébe subject to punishmeént.

2.2.6.4. Reintroduction of the jury system

In the same year, Spain reintroduced the jury syshy theOrganic Law of the Jury
Tribunal.*”® Trial by jury had already been provided for in enstitution of 1978 (cf.
Art. 125), but between 1978 and 1995, the majoatySpanish lawyers doubted
whether the classic jury system was really appaterior their criminal justic&’* The
Law of 1995 provoked calls to repeal it or to @sesuspend it for the Basque Country
when Mikel Otegi, a Basque citizen charged withriheder of two Basque policemen,
was acquitted by a jury on 7 March 1997, on theigds of diminished capacity caused
by intoxication and uncontrollable rage provoked biteged previous police
harassment’>

167 Both revised by Organic Law 4/2000 of 11 Januaryights and freedoms of foreigners in Spain and
their Social Integration.

188 1n Spain a political party is simply consideredaasassociation to which these criminal law praisi
apply (Martinez Soria (2004), at 547).

189 Art. 579(3)CP.

79 Aranda Ocafia (2005), at 380.

"1 E g. IbidCobo del Rosal and Quintanar Diez (20@®)ét Angli (2005)Serrano Gémez and Serrano
Maillo (2005); Calderén and Choclan (2005)LIobetghn(2006); with respect to Art. 576P, see:
Delitos de colaboracién con banda armada (2007).

172 Martinez Soria (2004). at 536.

173 ey Orgénica del Tribunal del JuradBOE 1995, 122 (amended by LO BOE 1995, 275).

1" Thaman (1999), at 237.

7 |bid. at 236.
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2.2.6.5. Further anti-terror policies and ETA's tenporary cease-fire

In 1998, many proceedings were instituted in Basopuetry against private, formerly
considered legal groups, organisations, and corapamiccusing them of terrorism.
These proceedings became known asltbgal Proceedings 18/98'sumario 18/9%

or “'caso Ekin'’® and received wide-spread media attention. Witlaoytchange of the
criminal legislation, a number of (mostly polititairganisations that formerly had been
considered as legal were now accused of beingdibik&TA. According to the Basque
Observatory of Human Rights, the leading judgefd&alr Garzon Real (famous for his
legal actions against the Chilean totalitarian ézadlugusto Pinochet), accused 64
people of being members of or collaborating withegeorist organisatioh’.” On 19
December 2007, thAudiencia Nacionaf® convicted 47 people of collaborating with
ETA. The people belonged to the organisations KREKIN'®® and XAKI, which the
Court described as being the 'entrails and thet loé&TA'. Basque politicians accused
the judges of being inspired by political motiv€&me even compared the macro-trial
with the Burgos trial under Franco in 19%.The judges considered the multiple
allegations of politicisation, but maintained thatir decision was exclusively juridical,
and that the convicted people were not convictedHeir political ideas, but for their
proven membership or collaboration with ET&.

Between December 1998 and December 1999, the guoeetnnegotiated with ETA
leaders. On 16 September 1998 ETA declared aniitigefruce.’®®* However, the
cease-fire lasted only until 21 January 2000, when lieutenant-colonel Antonio
Garcia Blanco was assassinated by a car bomblawstay ETA in Madrid. On 8
December 2000, Spain’s two major political partidse PSOE (Socialist Workers
Party) and the PP (Popular Party), adopted an Awmgat in Favour of Liberty and
against TerrorismAcuerdo por las libertades y contra el terrorimS* with the aim
to cooperate and coordinate state response to ETA.

In reaction to widespread popular mobilisationaiast ETA inside the Basque
country, ETA leaders designed a plan to complenterrbrist actions such as car
bombs or assassinations perpetrated by formalamigit with other kinds of violent
activities. They designated teenagers, socialisétirwa subculture of hatred and
exclusion, to commit urban violence during the vwesels. The purpose was to

% 1n reference to one of the organisations bannegtdrcontext of these proceedings. See also the cas
before the ECtHRAssociation Ekin v Franceludgment of 17 July 2001 (application no. 39288/98)
below, Part Il Ch. 4, 4.3.1.).

17" Basque Observatory of Human Rights (2007).

1 The  enormous  judgment (1182 pages!) is  online labiai at
http://www.elpais.com/elpaismedia/ultimahora/me2id712/19/espana/20071219elpepunac_1 Pes PD
F.doc(last visited 1 October 2008).

179K AS stands foKoordinadora Abertzale Sozialistmeaning Patriot Socialist Coordinator.

180 EKIN means in Basque language "to begin" or "gisiti.

181 E| pais (online edition) (12 December 200Barretxe asegura que la sentencia contra Ekin care
de "principios juridicos:'

182 Judgment of 19 December 200¥ydiencia NacionalSeccion Tercera, Sala de lo Pen&lumario
18/98, Juzgado central Cinco, Sentencia Né8.at 360 et seqq. See note 179.

183 Aranda Ocafia (2005), at 381.

184 Document published dtttp://www.elmundo.es/eta/documentos/pacto_libesatm) last visited on
20-11-08.
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systematically harass Basque citizens who declkhemselves not to be nationalists.
This strategy was called street violendml¢ borroka, violencia callejera)®® The
teenagers who carried out the action were not sadgs members of an armed group
or a terrorist organisation. Their acts aimed afating an atmosphere of intimidation
and fear. The autonomous Basque Police Force rechanostly passive against these
actions®’

The legislator responded to this new type of ‘laensity™®® terrorism by
adopting two laws: th®rganic Law 2/1998 of 15 June, modifying the CrinahCode
and the Code of Criminal Prosecutigmand theOrganic Law 5/2000 of 12 January on
the Penal Responsibility of Minor®® which was modified soon after tije Organic
Laws 7/2000 and 9/2000, of 22 Decemb&rThe first of these laws criminalised so-
called counter demonstrations (acts aimed at distgr the order of a legal
demonstration}?* as well as the holding of meetings and assembitésh had been
previously prohibited, provided that these meetihgd an objective coinciding with
the objectives of armed groups or terrorist er#itié In addition, some provisions of
the LECrim were modified, in order to intensify the applicati of summary
proceedings®

The Law on the Responsibility of Minors regulatéa tcriminal liability of
minors in relation to terrorism. In particular, thength of detention for minors
convicted of terrorist offences in "closed condigd® was increased. This is
especially worrisome since in Spain, there is riastructure for an effective criminal
law for young offenders, such as juvenile penitagticentres or security measures
appropriate for young peopl®. Furthermore, the same Law created a special
centralised judge for minor offenders in tAeidiencia Nacional (Juez Central de
Menore$. Moreover, Arts. 577 (introducing the offence'wrban terrorism'j®° 578’

18 Reinares (2003), at 64 et seq.

186 Martinez Soria (2004), at 525.

87 |bid.

18 Aranda Ocafia (2005), at 381.

189 | ey Orgénica 5/2000, de 12 enero, sobre la respbitidad penal de menore§OE of 13 January
2000.

19| ey Orgénica 7/2000, de 22 de diciembre, de madiféin de la Ley Organica 10/1995, de 23 de
noviembre, del Coédigo Penal, y de la Ley Organi¢a060, de 12 de enero, reguladora de la
Responsabilidad Penal de los Menores, en relaciam los delitos de terrorismdBOE no. 307 of 23
December 2000.

191 See new Art. 514(43P.

192 Art. 514(5)CP.

193 Art. 790(1)LECrim.

194 The Spanish penitentiary law provides for two &/péthin the closed regime, named 'closed module'
(modulo cerradpand 'special department' (departamento espetiaé first one is habitually applied to
terrorist inmates classified under the first prisiegree. Under this regime, the daily minimum tspent

in community is four hours, during which at leastefinmates carry out activities together (Santos
Alénso (2006), at 368).

195 villiers (1999), at 103.

1% This provision addresses the problem of so-calledban terrorism”. It criminalises those who,
without belonging to an armed group, carry outaiwith the aim to subvert the constitutional orole
severely affect public peace. The novelty of the tf 2000 is now that the offender must contribiate
those goals by "intimidating the inhabitants of @pplation or the members of a social, political or
professional collective" €ontribuir a estos fines atemorizando a los hakigarde una poblacién o a los
miembros de un colectivo social, politico o prajesi’). Aranda Ocafia (2005), at 381 et seq.
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and 579CP were modified. The Law was again modified in 200% the Organic Law
8/2006, of 4 December, following the governmentalleation of the Law 5/2008°

2.4. Post September 11" anti-terror legislation

Unlike in most other countries world-wide, Spaird diot react to the events of
September 1 by rushing through new special anti-terror law Nindamental
changes took place in tHenmediateaftermath of September L1 The legislative
development rather suggests that in spite of tlamnist terrorism threat perceived by
the world, the Spanish legislator continued to ainemd introduce anti-terror
legislation mainly in view of Basque terrorism.

2.4.1. Prohibition of political parties

The adoption of th@©rganic Law 6/2002 of 27 June on Political Partiedemonstrates
that in Spain, even after Septembel"1dounter-terrorism efforts were still focussed
more on nationalist Basque violence than on inteynal Islamic terrorism. The
underlying motive of the Law on Political Partieasmo ‘differentiate spotlessly those
organisations that defend and promote their idedspaogrammes with the scrupulous
respect of democratic methods and principles froosé that support their political
actions with the connivance of violence, terroscdimination, exclusion and violation
of rights and freedomg® The Law was clearly designed to prohibit espegiathe
particular party, i.eBatasuna which has the reputation of being linked dirediy
ETA.?°° According to its Art. 9, a party will be declardieégal and can be dissolved if

197 A new form of collaboration is introduced: "exaitm of terrorism", to punish those who glorify or
justify publicly terrorist crimes or members of natist groups. Moreover, also those who discredit o
humiliate terrorist victims or their family membearan now be punished.

19 SeeOrganic Law 8/2006, of 4 December, modifying Orgariaw 5/2000, of 12 January, regulating
the criminal liability of minors. The reform emphasises that the measures statdt iDtganic Law
5/2000 will not apply to delinquents between 18 athd/ears of age, and that they will be tried aditay

to the general penitentiary regime.

199 Exposicion de Motivosf the Law.

20 The prohibition of Batasuna is a subject of highitizal sensitivity, mainly reflecting the conftic
between the Spanish central government and thergmeant of the Basque autonomous community.
Thus, when the Supreme Court requested the Basgyliarpent to enforce Batasuna's dissolution, the
president of the Basque parliament, Juan Mariaxatustated that he rather withdrew from his poahth
‘abandon his obligation to defend the dignity aé tharliament' (EI Mundo (online edition) (23 May
2003): Atutxa dice que dimitira si no puede 'defender aastfinal la dignidad del Parlamento vasgo'
Under the support of Basque nationalist partiespést has since then refused to follow the ordethef
Supreme Court to dissolve the parliamentary grdupatasuna. The Head of the Basque government,
Ibarretxe, has offered to negotiate this issudtipally, but the Spanish government rejected tblstson,
arguing that the executive powers could not chamgaodify judicial decisions. In the regional andél
elections of 25 May 2003, Batasuna tried to presandidate lists under another name. The Supreme
Court removed 241 candidates from the electorts tis the grounds that they were ex-Batasuna ativi
concealing themselves under other party narebuynal SupremoSpecial ChamberSala Especial)
Judgment of 3 May 200Recursos contencioso-electoral@2003 and 2-2003). The Constitutional
Court later reinstated 126, six of whom won thecebas (STC 85/2003, judgment of 8 May) (see
Martinez Soria (2004), at 545). Batasuna is th&t fiolitical party prohibited in Spain after theatte of
Franco in 1975 (ibid, at 546). According to Lép#® prohibition of Batasuna on the basis of thig la
was justified also in the light of the case-lawtié ECtHR (L6pez (2003). It seems that the European
Union agreed with the assessment to classify Batasis a terrorist organisation: In June 2003 the
European Union, on request of the Spanish goverhnemided Batasuna to its list of terrorist
organisations (Council Common Position 2003/402F 6 5 June 2003 updating Common Position
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it fails to respect democratic principles and cibusbnal values, i.e. if it systematically
harms fundamental rights and freedoms by promojusgifying or exonerating attacks
against the right to life and the integrity of timelividual, if it foments, facilitates or
legitimises violence, or complements and suppofte ftactions of ‘terrorist
organisations®* It is problematic that there is no legal remedytfe affected political
party against the decision on the dissolution. Ondividuals, not legal entities like
political parties can raise a complaint for infrigmgent of fundamental rights before the
Constitutional Court®?

In 2003, on the basis of this new Law, the SpeCilahmber of the Supreme
Court held that Batasuna was unlawflil. Subsequently, the Basque government
lodged a constitutional reviewecurso de inconstitucionalidadagainst the Law.
However, in its Judgment of 12 March 2003, the @ari®nal Court dismissed the
remedy as unfounded?

2.4.2. Implementation of EU and international law

By Law 34/2002 of 11 July on Services of the Informai Society®® internet
suppliers and telecommunications operators aregedlito store the data related to
electronic communications for a period of twelventins. This obligation also applies
to criminal investigations and, hence, also to iamgstigations connected with terrorist
crimes. Police, however, needs judicial authorsain order to access the data. The
Law was adopted in order to transpose the EU Duwec2000/31/EC into national
law 2%

ThelLaw 3/2003 of 14 March on the European Arrest Wantaand Surrender
Procedures and its complementar@rganic Law 2/2003of the same date, serve the
purpose to incorporate the European Council Frame®ecision of 13 June 2002 on a
European Arrest Warrant into Spanish Law. By thasvlinter alia, the principle of
mutual recognition is establishé&d.

Two months later, thdeaws 11/200%® and 12/2003% of 21 May were
adopted, introducing joint investigation teams JJifito Spanish Law, and providing
new measures for the prevention and freezing obrist funding. By the latter Law,
the government is now enabled to block financialoants and operations when it
considers that this might prevent terrorist adegit(before, such a measure could only
be taken by a judgé}’ However, all the decisions adopted in the appboaof this

2001/931/CFSP on the application of specific mezsuo combat terrorism and repealing Common
Position 2002/976/CFSP, OJ L 139 6.6.2003, at 35.).

21 Gomez-Céspedes and Cerezo Dominguez (2006), dgperat 46.

292 Martinez Soria (2004), at 545.

203 Judgment of March 27, 2003, joint cases n° 6/3002002.

204 STC 48/2003, Judgment of 12 March 2003.

295 ey de servicios de la sociedad de la informagidte comercio electrénic@®OE No. 166 of 12 July
2002.

2% Seeexposicion de motivasf the Law.

297 For procedural aspects of this law, see Jimenad3u{19 March 2004).

208 ey 11/2003, de 21 de mayo, reguladora de los esuipnjuntos de investigacién penal en el &mbito
de la Unién Europea

209 ey12/2003, de 21 de mayo, de prevencion y bloquéa filranciacion del terrorismaBOE No. 122

of 22 May 2003.

210 5ee Martinez Soria (2004), at 544.
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law shall be under the ordinary control of the ¢ili authority”** Moreover, a
Commission for the Surveillance of Activities of ri@ist Funding was created. The
Law was enacted as a consequence of the successoramendations of the Security
Council of the United Nations since 1999 in whicleriwber States were urged to adopt
necessary measures to prevent and repress teomimss>'2

2.4.3. Abbreviated proceedings

On 24 October 2002, theaw 38/2002was adopted, reforming partially the Code of
Criminal Prosecutionpn speedy and immediate proceedings of certain riede or
misdemeanours and on modification of the abbrevitproceedingsThe Law was
complemented byaw 8/20020f the same date. It was preceded by the Law 1@/199
of 30 April, on urgent measures for procedural mefcand by the Organic Law 2/1998,
of 15 June, modifying the Criminal Code and the €otlCriminal Prosecution. These
laws introduced and, respectively, amended, thealled system of fast trials, in
response to an increasing delinquency of minornets, triggered by the Expo in
Sevilla and the Olympic Games in Barcel&faThese fast proceedings apply both to
minor offences (i.e. crimes punished by less thiawe years, so the word "minor" is
rather relative) and to flagrant crimes, thus dlagrant terrorist cases. In this context,
the measure is questionable because terroristaagf$ecarry serious sentences, and the
proceedings usually are characterised by diffiealtof inquiry and establishment of

facts?'4

2.4.4. Legislative activism in 2003

In 2003 a number of Laws with particular focus enwgity and terrorism were adopted.
One of them is theOrganic Law 1/2003 of 10 March, to guarantee towmlh
democracy and town-councillors’ securify® by which Art. 505 of the Criminal Code
1995 was modified, criminalising with prison serttes of six months to one year those
who, without being members of the local authorjtissverely disturb the order of
assemblies, or who cause disorder with the objector support armed groups or
terrorist groups or organisatioriater alia, the law also amended Art. 3 of the Organic
Law 3/1987, of 2 July, on the financing of poliligaarties, by establishing that those
political formations that have conducted an agtititat may lead to their illegalisation
will not receive public funding. Neither will thegceive public funding if their election
lists include persons convicted of rebellion, tesm, or serious crimes against the
State’s institutions, even if their conviction istrfinal yet, unless these persons have
publicly rejected the objectives and used mearikeif criminal act$®

21 Goémez-Céspedes and Cerezo Dominguez (2006).

212 Aranda Ocafia (2005), at 387.

13 Cossio Arribas (2005).

24 Martinez Soria (2004), at 540 et seq.

215 | ey Orgéanica 1/2003, de 10 de marzo, para garantiea seguridad de los concejales y la
democracia de los Ayuntamientos.

2 Two days later, the Organic Law 2/2003, of 14 Ntais adopted, by which Arts. 65(4) and 88 of the
Organic Law on the Judicial Powdrefy Organica del Poder Judiclabre amended, in order to give
effect to Law 3/2003Ley 3/2003, de 14 de marzo, sobre la orden eurameaetencién y entrejja
which implements the EU Council Framework Decisiédri3 June 2002 on a European Arrest Warrant.
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The subsequently adopté&xtganic Law 7/2003, of 30 June, on the Measures
to Reform the Full and Effective Serving of Sentee€'’ presents maybe the most
draconian measure of the Spanish legislator adagftedthe events of Septembef"11
In his analysis, Sanz Delgado identified it as e&tUim to the nineteenth century”, an
"offence against the humanitarian principles an@snees developed by Spanish penal
and penitentiary legislation for decadé¥'.lt seems that the legislator was not
motivated so much by the growing threat of intedoratl terrorism, but rather — again —
by the internal problems with ETA prisoners. In thetives of the Law, the need for
the new legislation was justified by the claim thderned terrorists did not fulfil their
sentences completely and effectively. The followiiggire was given: Seventeen ETA
members punished with high prison sentences hadfolfilled 37 % of their sentences
when being released. However, this number wagifias and tricking, because it used
as a base the arithmetic total of the sentencecanderned people who had benefited
from a reduction of sentences for work, a meashat at that time had already been
abolished anyway. In reality, the applicable laviiluthe Organic Law 7/2003 already
impeded that terrorists who had not ceased theivilgcin armed groups could exit
from prison while fulfilling their sentencés’

The main amendments concern Arts. 36, 76 and 7BeoCriminal Code. The
Law makes the access to penitentiary benefitsudiey the passing to a third-degree
status (i. e. confinement only at nigfit) more difficult for prisoners convicted for
especially serious offences (including terrori$ft)Moreover, the maximum limit for
serving a sentence is extended to forty yearsriaicecase$>?

The Law reformed the General Organic Penitentiagw LLey Organica
General Penitenciaria, LOGP subjecting the access to the third degree status
convicts for terrorism or organised crime to thediton that these convicts actively
collaborated with the authorities (Art. 180GP). Similarly, to concede conditional
release l{bertad condiciong), under the new Art. 9@P the convict must show
unambiguous signs that he has abandoned terravas gand means and actively
collaborate with the authorities in one of the ferautlined in Art. 76 OGP. It follows
that an imprisoned terrorist must in fact collabervice with the authorities, once to
raise from the second to the third degree (i.enfeostatus where he is imprisoned all
the time to a status where he is only imprisoneugtit), and, second, to raise from the
third to the fourth degree (i.e. from night confiment to conditional releas&)® As

217 | ey Organica de medidas de reforma para el cumplitai integro y efectivo de las penBE No.
156 of 1 July 2003.

218 5anz Delgado (2004).

2191 lobet Angli (2007), at 9.

220 Under the Spanish penitentiary system, the prisoaee classified in different degrees (Art. 10G{fl)
the Spanish Penitentiary RegulatiorReglamento Penitenciario, RPthe last of which is conditional
release (Art. 72(1) of theOGP). In the first degree the control and security sugas are very strict, in
the second one they are ordinary, and the thirdegeig an open prison regime, in which the prisaaer
leave the prison during the day (cf. Art. 86 of RI8). If a prisoner fulfills the requirements for ahet
degree, he may pass from one degree to the nextf¢saletails, Arts. 100 et seqq of IRE).

221 Eor details, see Gémez-Céspedes and Cerezo Doeziig006), at 51.

222 | e. where two or more terrorist offences havenbeemmitted, and one of them is sentenced by
imprisonment of more than twenty years.

22 5anchez Garcia de Paz (2005), at 27.
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Sanchez Garcia de Paz notes, it is doubtful whetteerequirement that the convict
publicly declares that he rejects and abandongimsinal activity is covered by the
legitimate ends of criminal law, which, in prinagplshould be limited to protecting
legal interests, and be free from moral or ideaabjudgments. After all, it is not the
opinion of the terrorist which the criminal lawisgs to punish, but the violent acts by
which this opinion is pushed through, which poséisreat to societ§y?* Moreover, the
new regulation does not merely grant special benadithe collaborator of justice, but
turns the collaboration with the authorities inte bnly way for the convict to avoid an
exceptionally strict prison regime. Thereby, thevnaw diverges from the general
principles established for the serving of sentenaesd, in particular, from the
constitutional principl&” that a punishment which includes deprivation bétty must
be oriented towards the social reinsertion of tle@victed person. Thereby, the
collaborator of justice is not anymongositively discriminated (by allowing him
benefits other inmates are not entitled to), bagatively (by impeding him from
acceding benefits other inmates are entitled4tuillermo Portilla points out that this
linkage of prison benefits and moral repentancaadigt suggests that the goal is rather
the expiation of sins than social reinsertféhTo make the access to penitentiary
benefits, which are designed to gradually fac#itabcial reinsertion and reintegration,
dependent on active collaboration with the authesrimakes social reinsertion, one of
the constitutionally declared purposes of prisdnAd. 25(2) CE), much more difficult

to obtain. However, in consideration of the intetption of this Article by the Spanish
Constitutional Court, which declared the purposesofsertion as a mere guideline, and
not as a subjective enforceable rigfftthis measure will probably still be in line with
the Spanish Constitution as interpreted by tAeibunal Constitucionaf®®
Notwithstanding, the long-term success of making dlscess to penitentiary benefits
more difficult remains, in view of the general gentiary goal of social reinsertion,
subject to serious doubts.

In practice, the legislation was applied very rmasly. As Llobet Angli notes,
the new law disadvantaged rather those who hadehrdkeir ties to a terrorist
organisation than those who had remained ‘faithf@ihly those who stayed in touch
with the terrorist organisation were able to catlate actively with the authorities
throughout the years, and benefit from the collabon by reducing their time in
prison?3°
Moreover, the law 7/2003 reduced the hitherto egstflexibility in the
application of penalties, which had been benefiftalthe treatment of prisoners, and,
consequently, their social reinsertion. Sanz Delgadtes that thereby, the Spanish
penitentiary regime, which had achieved to be ohethe most progressive and
humanitarian ones of Europe, converted into oneth& most repressive ones

224 bid. with further references.

2% Art. 25(2)CE.

226 sanchez Garcia de Paz (2005), at 28.

227 Guillermo Portilla, Criminal Law Profesor of Jaéited by: El Pais (online edition) (18 February
2003 ):Catedraticos de Derecho Penal califican la reforded C6digo como un "brindis al sol"

228 3TC No. 2/1987, of 21 January.

229 5anz Delgado (2004).

230 lobet Angli (2007), at 21.

199



PART Il - Spain

(concerning certain areas). He draws attentionh#® donsequence of an alarming
increase of the prison population, which can ordppardise the efforts of the
penitentiary staff and the achievement of the ctutginal purposes of sentencing (i.e.
social reinsertion and integration). Sanz Delgadtes that this development means a
step back to penitentiary law of the nineteenthtugni.e. the rigorous Spanish Penal
Code of 1848, which was also focussing on the togkip of prisoners, and also led to

a severe increase of the prison population of tbayge 3!

The law 7/2003 was also criticised for the extrelmgh maximum sentences. The
maximum sentence period of forty years was chaniaetk as the ‘civil death’ of the
concerned person, contrary to the standards ofmiatienal treaties which consider a
prison sentence of more than fifteen years as irmenand degradirf§? The European
Court of Human Rights stated on various occasibas & prison sentence of 40 years
constituted materially a life long senterf¢@In view of Art. 25(2) of the Spanish
Constitution, which establishes as a principle th@$on sentences shall be oriented
towards social reinsertion, doubts of the constihality of the Law were raised.
Similarly, it is discussable whether such a higisqr sentence can still be reconciled
with the prohibition of inhuman and degrading pament enshrined in Art. 16E.%**

In spite of these considerations, the ConstitutidBaurt held that Art. 25(2CE
(establishing the goal of social reinsertion foispn sentences) did not constitute a
positive right, but a mere guideline for the legisl with respect to criminal and
penitentiary policy>° Further, the Constitutional Court found that theality of
degrading or inhuman punishment did not depend schnon the length of the
sentence, but rather on its contefitdwith respect to this, th&ribunal Constitucional
coincides with the jurisprudence of the ECtHR or ttompatibility of long prison
sentences with Art. 3 ECHR (prohibition of tortaned inhuman or degrading treatment
or punishment§?’

In spite of these considerations, we should nogdbrthat there is no
criminological basis at all to suggest that longentences bring about a better
prevention of serious crimes. The only advantagse ih the fact that the concerned
individuals are separated from society for a lorggiod. But this is a road with a dead
end, because, as Garcia del Blanco, rightfully,ashkese their punishment is completed,

%1 sanz Delgado (2004).

232 Borja Mapelli Caffarena, Criminal Law Profesor ®évilla, cited by: El Pais (online edition) (18
February 2003 )Catedraticos de Derecho Penal califican la reforoel Codigo como un "brindis al
sol".

23 Garcia del Blanco (2007), at 4.

234 Garcia del Blanco (2007), at 4.

235 STC 65/1986, of 22 May. See also STC 2/1987, of@iuary, STC 19/1988, of 16 February, STC
28/1988, of 23 Februrary, and STC 75/1988, of 3tddacited by ibid.]

236 STC 65/1986fundamento juridice.

237 Case Léger v Frangeludgment of 11 April 2006 (application no. 1932}/ In this decision, the
Strasbourg Court held that imprisonment of more #@ years did not constitute inhuman or degrading
treatment, as long as the prisoner was not depi¥dde possibilities to obtain penitentiary betsefir
sentence reductions.
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do we have to change the law again and augmentmrmuaxipunishments for another
forty years, for the prevention of crinfé®

Incidentally, the same line of increasing sentepereods was followed by the
Supreme Court in its so-callé®arot Doctrinein 2006°*° According to this doctrine,
penitentiary benefits can only be granted aftermfaimum period of thirty years has
been served®

Another problem of the law of 2003 is its retroaityi. According to its only
transitory disposition, the Articles regulating ddional release and the access to the
third degree apply to any decision on these matteespective of the time when the
crimes of the concerned persons were committedsi@ering that these retroactive
provisions affect such a fundamental right as theerty of the person, their
constitutionality must be seriously doubféd.

2.4.5. Improvement of detention on remand prision provisiona)

A positive development in Spain was the adoptiothefOrganic Law 13/2003 of 24
October reforming the Code of Criminal Prosecutian the area of detention on
remand (prisién provisiona).?*> The Law is not explicitly concerned with terrorism
but, by modifying the remand detention regime, file@ed indirectly also terrorist
legislation. The law aimed to reinforce the excapal and proportional character of
detention on remand, taking into account the prsceated by the Constitutional Court
in its Judgment of 17 February 2088.in this Decision, the Court declared that Arts.
503 and 504.ECrim were contrary to Art. 1CE, and thus unconstitutional. The Court
summarised which requirements detention on remaedead to be fulfilled, in order to
be "constitutionally legitimate", i.e. comply withrt. 17 CE*** E.g. Arts. 503 and 504
LECrim did not require the presence of a legitimate neaswrder to adopt detention
on remand, neither did they specify which reasonsrewto be considered
constitutionally legitimate. These lacks alreadffised to justify a non-conformity of
the provisions with Art. 1CE.

The Law 13/2003 also amended Art. 3ECrim, following allegations that the
provision violated Art. 5(3) ECHE! By virtue of the reform, the requirements for the

238 Garcia del Blanco (2007), at 5.

239 Judgment 197/2006, of 28 February, concerningése of the ETA membeétenri Parot

240 gee the critical comments of the magistrate of Basque’s Country’s Supreme Court, Garbifie
Biurrun, in an interview oNoticias de Alava"La 'doctrina Parot' roza la inconstitucionalidad lg
Unico que consigue es posponer un problema pdiftias victimas son un arietemas en la lucha
antiterrorista” (Noticias de Alava (25 February 20063 'doctrina Parot' roza la inconstitucionalidad y
lo Unico que consigue es posponer un problemaigo)lit

41 Doubts of unconstitutionality are also raised bpSDelgado (2004).

242 ey Orgénica 13/2003, de 24 octubre, de reforméadeey de Enjuiciamiento Criminal en materia de
prision provisiona) BOE, No. 257, of 27 October 2003.

43 3TC 47/2000, Judgment of 17 February 2a@8urso de amparo).

244 These were the requirements set out by the Court:

- there had to exist a constitutionally legitimegason that justified the measure of detentioreomand

- this reason had to be explicitly expressed inattter adopting detention on remand, and

- the measure had to be proportional, considefieggravity of the punishment that might be expected
for the crime in question, as well as the spediaumstances of the facts and of the suspectedroth
the crime. (STC 47/2000, at fuhdamentos juridicgs4).

245 Merino-Blanco (2006), at 158.
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adoption of detention on remand were changed ngtabis now required that the
maximum punishment provided for the crime for whitte suspect is held must
principally?*® amount to at least two years imprisonnféhtn view of the generally
comparatively high maximum sentences inherent & $fpanish sentencing system,
Kihne raised the question whether such a provididmot indeed violate Art. 9(3)(2)
of the ICCPR, which precludes a general rule eisfaiblg that persons awaiting trial
shall be detained in custod{? Moreover, legitimate reasons for detention are now
clearly and exhaustively listed, i.e. that the sesptherwise might evade justice, that
he or she might hide, alter or destroy proofshat he or she might commit new crimes
(if there are concrete indications for this). Ahgellimits for the duration on detention
on remand were established. If the charged crinpuigshed by three years or more,
the detention can, in principle, last for up to tyears, but may be prolonged once, for
two more years, under special circumstarfé&doreover, the Law simplified and
accelerated remedies. Finally, it also modifiedite®mmunicado regime, by precisely
establishing its requirements, duration and contdiite legislator motivated this
decision in a peculiar way: "As far as the modaditiof detention on remand are
concerned, on the one hand, the traditional attedudetention on remand is preserved,
and, on the other, the incommunicado detention agabty reformed. Thus, the
requirements, duration and contents of the incomoagio detention are established,
modernising a regulation which is clearly archaid absolete?®® When reading this,
one cannot help but wonder why the legislator ditldecide to go a step further and
abolish this archaic and obsolete provision conepletThe reason is probably that
opinions in parliament were strongly divided witspect to this issue. While some
pleaded for the abolishment, others even wantqurdlmng incommunicado detention
for five more day$>*

The political dissent on incommunicado detentionalso reflected in the
Organic Law 15/2003 of 25 November reforming thei@mal Code of 1995which
was adopted only one month later, and by which thaximum period of
incommunicado detention was again enlarged, fram fo up to thirteen days® As
Mestre Delgado notes, this extension is contrath¢oexplicit case-law of theribunal

248 This general rule is subject to three exceptions:

- if the accused has previously been charged folfalwifence (Art. 503(1)(1))

- if there have been at least two arrest warranteegsgainst the accused, within the last two
years (Art. 503(1)(3)(a))

- if a wilful offence is at stake, and the backgrowfdthe accused as well as the police data
suggest that the criminal activity is being carrmtt by a criminal organisation, or that the
offences are committed habitually (Art. 503(2))

See Moreno Catena and Cortés Dominguez (200538at 2

4" This is the general rule; exceptions are possilsie regulated by law.

28 Kijhne (2006), at 728.

%9 These circumstances have to make it likely thattttal will not be concluded in the course of #es
two years.

%0 "En lo que respecta a las modalidades de la prigidavisional, se mantiene, de un lado, la
tradicional prisién atenuada y, de otro lado, séorena notablemente la prision incomunicada. Asi, se
establecen con precision los presupuestos, duragiéontenido de la incomunicaciémodernizando
una regulacion claramente arcaica y obsoleta.”

1 70figa Rodriguez (2007), at 21.

%2 seeDisposicion Final Primeraf the Law 15/2003.
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Constitucionalon this measure, which considered ten days of inconicado detention
already excessive, as well as against recommemdatib international organisations,
among them the Committee for the Prevention oftrerof the Council of Europ@?

Also, theOrganic Law 19/2003, of 23 December, modifying OngaLaw 6/1985 of 1
July on the Judiciary deserves to be mentioned, as this Law finallptere an Appeals
Chamber in theAN, in response to findings by the UN Human Rightan@uttee
(HRC) that the previous right to appeal, involviligited review by the Supreme
Court, was not complying with Spain’s obligationsder the ICCPR. In two separate
individual complaints lodged against Spain, the laonRights Committee ruled that
"the inability of the Supreme Court, as the sol@ybof appeal, to review evidence
submitted at first instance was tantamount...to datiim of Art. 14, paragraph 5>*
In response to Spain’s fourth periodic report oplamentation of the ICCPR, the HRC
had urged the Spanish government to institutetd afappeal against decisions by the
AN in keeping with the requirements of Art. 14(5tloé ICCPR>°

Another legislative instrument adopted explicitty the purpose of combating
terrorism was th@rganic Law 20/2003, of 23 Decembevhich "mostly offended the
very essence of democraé¥"because it criminalised (under prison sentenq@rson
for convoking a referendum. The Law was adoptedhm very moment when the
legality of the so-calledPlan Ibarretxewas being discusse€d’ By means of this Law,
three new provisions were included in the CrimiGalde: Art. 506 bis, Art. 521 bis,
and Art. 576 bisCP. Art. 506 bis and Art. 521 biSP criminalised the organisation of a
referendum without permission. This novelty tardetirectly the president of the
Basque autonomous government and his proposal papalar question on the status
of the Basque country. By Art. 576 ¥, another new offence was created: economic
support to organisations, associations or polifpeaties which were suspended because
of their links to terrorism. This provision was virever, abolished two years later in the
Organic Law 2/2005 in the attempt to promote again the principlesnahimal
intervention and proportionalify®

2.4.6. Torture allegations in Strasbourg

253 Mestre Delgado (2007), at 2.

%4 Manuel Sineiro Fernandez v. Spain, Communicatioro. N1007/2001, U.N. Doc.
CCPR/C/78/D/1007/2001 (19  September  2001), para. {online available at
http://www1.umn.edu/humanrts/undocs/1007-2001 . himst visited on 20-11-08).

2% Concluding observations of the Human Rights CoremitSpain. U.N. Doc CCPR/C/79/Add.61 (3
April 1996, online available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.CAtH.61.En?Opendocument) para. 19.

% Aranda Ocafia (2005), at 388.

%" The Ibarretxe Plan is a proposal to change theit8taf Autonomy of the Basque Country in order to
give the Basque Country a status of 'free associatio Spain. The plan is online available at
http://www.nuevoestatutodeeuskadi.net/docs/dictammmision20122004 _eng.pdf (English) and
http://www.nuevoestatutodeeuskadi.ng@panish with further-going information, both sitiast visited
20-11-08).

%8 Cobo del Rosal and Quintanar Diez (2005), at Et4kq.
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In November 2004, the European Court of Human Righiticised Spain for violating
Art. 3 of the ECHR (prohibition of torture), iMartinez Sala and Others v Spaf
Fifteen Catalan suspected terrorists applied toBlepean Court, alleging that they
had been subjected to torture during police custaudy1992. Their previous
constitutional complaint before thgibunal Constitucionahad been unsuccessful, on
the grounds of lack of evidené®. The Strasbourg Court held that the allegations
concerning torture were difficult to prove, takiimgo account that the incidents had
taken place several years ago. However, the Countdf that Spain had violated Art. 3
of the ECHR by failing to investigate the tortutkegations properly®*

In this context, we should also consider the Repbtthe UN Special Rapporteur of the
Commission on Human Rights on torture and otheelcrinhuman or degrading
treatment or punishment, Theo van Boven, of 1 3$eipée 2004. In this report, van
Boven concluded that torture or ill-treatment was systematic in Spain, but that the
system as it was practised allowed torture or@&tment to occur, particularly with
regard to persons detained incommunicado in commecwith terrorist-related
activities. The government defended itself by anguhat ETA members systematically
made (false) torture allegations each time theyevegrested, and that for this reason,
the allegations were mostly rejected by the courte government presented to the
Special Rapporteur a document reportedly founchenresidence of members of the
“ARABA/98” terrorist squad arrested on 19 March 899 his document was said to
provide instructions for filing torture allegatioffé A representative of the Civil Guard
also supported the thesis that the torture allegatraised by suspected ETA members
were part of ETA's strategy against the StiteNotwithstanding, the fact that ETA
may use false torture allegations as a strategy deeainly not mean that torture never
takes place; each individual case requires thezdforestigation to verify the fact&*
Moreover, as van Boven noted, the civil guard'susgion that ETA uses torture
allegations systematically upon arrest has ledht garadox and highly disturbing
consequence that in some cases, arrested peoglméeaxcused of a membership to
ETA on the sole ground that they had alleged ttottered during arres$t®

It is clear that under the existing conditions n€ammunicado detention in
Spain, torture and inhuman or degrading treatmanttake place without leaving any

29 Judgment of 2 November 2004, application no. 58@R8

20 5ee Decision of 29 November 1999 (see ECtHR, Jedgof 2 November 2004, at 109.)

%1 para. 160 of the JudgmeriEn conclusion, eu égard & l'absence d'une enqa@ofondie et
effective au sujet des allégations défendablesatpsirants selon lesquelles ils avaient subi degvaia
traitements en garde a vue, la Cour estime quailgu violation de l'article 3 de la Convention."

%62 ynited Nations Commission on Human Rights (6 Fabr2004), at 10.

283 pid at 14.

%% pid at 11.

285 The Special Rapporteur speaks in his report ofrsé\cases, but refers, in particular, to the aise
Martxelo Otamendi Egiguren, one of the directorshef newspapefuskaldunon Egunkarjavhich was
closed by theAudiencia Nacionabn the basis that it was financed and directed Bj.EAfter being
released from detention in connection with the wlesof Egunkaria Martxelo Otamendi Egiguren
claimed that he and others had been subjectedttodonhile being held incommunicado. Subsequently,
the Government lodged a complaint with fediencia Nacionalaccusing Martxelo Otamendi Egiguren
and three other newspaper directors of “collabogatvith an armed band” by making torture claims as
part of an ETA-inspired strategy to undermine demate institutions. (lbid., at 10).
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traces, and, at the same time, false allegatioriertafre are easy to make and difficult
to refute. Both problems can only be solved by ezithbolishing the institute of

incommunicado detention entirely (which seems diffi if not impossible to achieve,

considering the controversial discussions on thisjext in Spain), or by at least
subjecting the days of incommunicado detention uadelitional external control, e.g.

by allowing contacts to the lawyer during this timge by video-taping during the

incommunicado situatioff’

2.4.7.11 March ("11-M") attacks on Madrid trains

Only three days before the general elections ofcM&004 several bombings on trains
in Madrid caused the death of almost 200 people l@ft many others injured.
According to the first official version offered lilge then Minister of the Interior, Sr.
Angel Acebes, the attacks were attributed to ETiis Btatement was clearly given for
purely strategic reasons, in view of the forthcognelections, since the ruling PP
(Popular Party) could only win elections if theaglt had no Islamic background; in the
other potential case (that international Islamrcaigsts were responsible for the attack)
President Aznar's former policy to invade Iraq upport of the US-led war against
terrorism was seen as a complete failure, and dpalBr Party had no chance to re-win
elections. A few days after the Madrid bombingsyenand more indications suggested
rather an Islamist network than ETA behind thecksd®’ In spite of this, the United
Nations Security Council adopted a resolution whimdemned the attacks whose
author they called ETA, and the then Minister ofdfral Affairs, Ana Palacio, issued a
communication to the Spanish embassies to instingch to stress the responsibility of
ETA.?® The matter was politicised to such an extent thaspite of the growing
evidence for Islamic background to the attacks,l uhe very moment when the
Judgment of théN was published, on 31 October 2007, the then oppogarty PP
still claimed that the actors belonged to ETA. Medirticles presented the Judgment of
the AN as a final revelation of trutHEl tribunal culpa a una célula islamista del 11-M,
descarta a ETA y desmonta todos los bulos amparpdogl PP?®° ("The Tribunal
accuses an Islamist cell of the 11-March Bombimiyscards ETA and dismantles all
false reports protected by the PP¥).

In direct reaction to the March bombings of 200% ®rganic Law 4/2005, of 10
October, amending Organic Law 10/1995 of 23 Novem{g&iminal Code) regarding

2% Also the president of theudiencia Nacionahgreed that audio-visual recording would be usteful
monitor the treatment of detainees and could bRibiserefuting false allegations of torture. Seaiat

12.

%57 ETA called twice to EUSKAL TELEVISTA to reject theauthorship. At the same time, a letter was
published in an Arabic newspaper seated in Londowtiich responsibility was claimed by the Islamic
terrorist group Al-Qaida.

%8 Aranda Ocafia (2005), at 390.

%69 E| Pais (online edition) (31 October 200B): tribunal culpa a una célula islamista del 11-M,
descarta a ETA y desmonta todos los bulos amparnadios! PR The political instrumentalisation of the
whole subject went so far that even false testiemmiere procured, linking the attacks to ETA; ske E
Mundo (online edition) (30 September 200B)putados por falsedad los tres peritos que vin@raa
ETA con los atentados del 11-M

270 A thorough documentation on the 11-M bombings dhe subsequent trial can be found at
http://www.elmundo.es/documentos/2004/03/espana&desllm/sentencia/index.htrfVisited on 20
September 2008).
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serious offences caused by explosi/ésvas adopted. The terrorist attacks of 11 March
2004 had shown that the storages of explosives wetesufficiently controlled. For
this reason, the penalties for those who violatetgaregulations with respect to
explosives were increasét. It is conspicuous that no more intrusive legiskati
changes were proposed, unlike this would have bleercase probably in any of the
other countries of examination. Perhaps it is Sgairecent experience with
totalitarianism, combined with continued internabcriticism of Spain's human rights
situation in the past, which made this country nmuaeeful with the reduction of human
rights.

2.5. Current developments

In March 2006 ETA declared another cease-fire,ofedld by peace talks with the
government. But ETA, frustrated with a lack of cessions, reverted back to violence:
a car bombing at a Madrid airport parking garagB@tember 2006 killed two people
sleeping in their vehicles. ETA declared that tleatds were unintended, and upheld
the ceasefire. But in June 2007 they declaredrtiee tformally over. Since then, ETA
has committed more than a dozen bombfiigs.

On the level of legislation, except for a Bill teform the appeal procedure and to
generalise a double remedy in criminal mattétshere are currently no special anti
terror bills pending’® But a criminal law reform is planned, occasiongdthe tenth
anniversary of the Spanish Criminal Code of 199% Tain focus of the reform lies
on adapting the criminal justice system to the emxgjes planted by European Union
("Third pillar") development§’®

With regards to jurisprudence, an important deoigleserves to be mentioned:
the Judgment adopted by the Spanish Supreme Qo@@ duly 2006/’ This judgment
set an important precedence not only for Spain,absd for other states: the Court
quashed the sentence of a former Guantanamo Baweéet who had been convicted to
six years imprisonment by the SpanigiN, on the charge of integration in or

21 ey Orgénica 4/2005, de 10 de octubre, por la quendifica la Ley Organica 10/1995, de 23 de
noviembre, del Cédigo Penal, en materia de deli®siesgo provocados por explosivos.

272 |n particular, Art. 348CP was amended, concerning the violation of the gafsgulations regarding
the manufacture, manipulation, transport, posseseio marketing of (i) explosives, (ii) flammable,
corrosive, toxic or asphyxiating substances, ay &iny other matter, device or artifice that maysa
destruction. Those who, in their duty of supengsamd controlling the effective use of explosiviad,to
report any loss or subtraction and/or conceal/fagg information related to the safety regulatiams
terms of explosives, are also held criminally resglole.

213 Heckle (22 March 2008).

2" proyecto de Ley Organica por la que se adapta ¢gslacion procesal a la Ley Organica 6/1985, de
1 de julio, del Poder Judiciakereforma el recurso de casacion y se generalizaolalelinstancia penal,
BOE no. 69-1 of 27 January 2006.

25 gee the site of the Spanish Ministry of Justicectividad legislativa at
http://www.mjusticia.es/cs/Satellite?pagename=Raitd Derecho/actleqgislativa/FichaActividadlLegisla
tiva&tipoActividad=ET&modo=block&c=LiteralMJ&cid=SM_InfJur_IniTra&menu_activo=10578210
35222&p=1057821035222&lang=es (¢ast visited on 20-09-2008).

2% proyecto de ley, 121/000119 Organica por la quemsslifica la Ley Organica 10/1995, de 23 de
noviembre, del Cédigo Penal.

2" Criminal Chamber, STS 4527/2006.
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membership to a terrorist organisation. The Supr€mart rejected the charges against
the accused on the basis of lack of evidence. ThertCconsidered the evidence
obtained in Guantanamo as void and inexistent. Véigpect to Guantanamo, the Court
stated that
“the detention of hundreds of people in Guantanaanoong them the appellant,
without charges, without guarantees, and, thereferdhout control and without
limits, guarded by the army of the United Statesstitutes a situation that is
impossible to explain, and even less possible sofyy from the perspective of the
legal and political reality of this situation.
One might as well say that Guantanamo is a reab®' in the Legal Community
defined by a multitude of treaties and conventisigned by the International
Community. Guantdnamo constitutes a broken exaraplehat some scientific
doctrine has defined as "Criminal Law of the Enemiitiis criminal law of the
enemy, opposed to the criminal law of the citizemsuld stay reserved to those
considered as responsible for attacking or jeoparglithe fundaments of the co-
existence and of a state governed by the rulevaf la
Precisely these attacks would turn them into alterthe "polis”, to the community
of citizens, and as such, as enemies, thus exclfded the Community and
persecuted precisely as if it was war. (...) Themftine criminal law of the enemy
would be rather the negation of criminal law, irmsofs it tries to deprive its
potential target group of something that is inherand not derogable: their

condition as citizens of the "polis’.

2.6. Summary
2.6.1. Main developments

In Spain, we can identify five important time peiso with respect to terrorist
legislation: the dictatorship until the late 197@% period of transition; the 1980s in
which the Spanish democracy was built and developetdin which terrorist violence
increased, and in which anti-terror legislation 8&# criticisable for various reasons,
many provisions being only slight improvements ampared to those adopted under
Franco, and being declared as unconstitutionahby tibunal Constitucionain 1987;
the 1990s, when the policy of dispersion was crkates legal proceedings 18/98 took
place and a new criminal code was adopted; antkthelation adopted after September
11" particularly in 2003.

* During the Franco totalitarian regime, terrorisnd asther political offences
were defined in a very wide manner, as "crimes regjainternal or external
security and against the government". Legislati@s wraconian, aiming at the
suppression of any potential political oppositioand including capital
punishment in some cases. Moreover, terrorist @invere tried by military
courts, which were characterised by especiallytghamceedings and very few
procedural rights of the accused. When the criticéggainst military jurisdiction
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grew too strong, Public Order Tribunals were introgd for political crimes. In
this climate of political oppression, ETA was fomnie 1959. The movement
was initially widely accepted by the population,iapresented one of the few
clandestine organisations that attempted to didmahe existing fascist and
totalitarian system. Its growing support among thgpulation led to the
emergence of more anti-terror laws which tightetinedalready rigid legislation.
The show trial of Burgos, convicting nine ETA mems#& death for having
assassinated Meliton Mananas, was the prime exatopthow the Spanish
citizens what could happen if they dared to oppgbseaegime.

» The following time period of transition was markieg profound political and
legislative changes. Spain became a democratidbliepgoverned by the rule
of law. A Constitution was adopted with a long It fundamental rights
Spanish citizens should enjoy. In order to ensuee dffectiveness of these
rights, the Constitutional Court was created, whattbws individuals to legally
challenge violations of their constitutional rightfRegarding terrorist
jurisdiction, the Public Order Tribunals were re@d by the Audiencia
Nacional In spite of these developments, ETA's politicallence increased
during the years of transition. In the absence strang police presence and
control of the public life, it was easier than et@icommit terrorist attacks, and
thus terrorist attacks were committed masseThe new democracy tried to
react to these incidents in two ways: on the omelhthey had learnt from the
past and did not want to have any more "politidérces”, so they adopted
anti-terror laws which were aimed to de-stigmatige depoliticise the offence
of terrorism and treat it as any other ordinaryneri On the other hand, the
concrete terrorist activism was also respondedxiogional legislation in form
of decrees (e.g. Decree 21/1978 and Decree 3/19##re extremely harsh
measures (e.g. indefinite prolongation of policstady, house searches without
any judicial warrant needed etc.) were adopted. ddvestitutionality of these
decrees was questioned by many and the Constialit©ourt confirmed in its
Decision of 19828 that it was indeed unconstitutional to regulagsthissues,
which restricted fundamental freedoms, in the fooih a decree, unless
exceptional and extraordinary necessity required so

* The legislators of the subsequent years were bitsymeeting the rule of law
exigencies demanded by their democratic Constiiutithis work included
developing certain Articles of the Constitution walnirequired the adoption of
the concrete modalities by organic law. With respederrorism, organic laws
developing Art. 17 and Art. 55(ZE were thus adopted. In parallel, the relics
of the former police state continued in existeridrus, paramilitary groups such
as the GAL or the GAR fought against ETA beyond lédgal and territorial
boundaries of Spain. In France, where ETA memhél€sjoyed sanctuary as
political refugees until 1986, a "dirty war" wasrwed out between ETA and

2’8 STC 29/1982, Judgment of 31 Maygcurso de inconstitucionalidad
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Spanish paramilitary groups. Many of the involvedALGmembers were
convicted by the Spanish Supreme Court later othigr acts.

A landmark decision for the development of procatuights in Spanish
legislation was the Constitutional Court's judgm&89/1987, of 16 December.
In this ruling, the Court declared a number of -&atror laws as unconstitutional
and gave clear guidelines to the legislator howdoform to the constitutional
exigencies in the futurdnter alia, the Court held that a suspect could not be
detained longer than 72 hours before presented tqudge, and that
incommunicado detention required at least the imatedequest for judicial
authorisation. The Constitutional Court's judgmieat the legislator to reform
both the Criminal Code and the Code of Criminalseoution (Organic Laws 3
and 4/1988).

In the 1990s, a new prison policy was adopted —dispersion of terrorist
prisoners all over the Spanish territory. ETA redcto the dispersion of its
members with growing violence, including the abductof Miguel Angel
Blanco, who was eventually assassinated by ETA.s Thidnapping met
immense public protest. ETA responded to this gngwarotest by instituting a
new type of violence: the street violendealé borroka of teenagers. The
legislator responded to this form of terrorism lpgating a new terrorist offence
(cf. Art. 577), as well as new laws governing tleag responsibility of minors,
including the raising of sentences for minors coted of terrorist offences.

The growing public protest against terrorism in iSpacluding the Basque
country, may have been one of the main reasonstivtegal Proceedings
18/98 were instituted in 1998, prosecuting a nunab@rganisations for alleged
links with terrorist groups — organisations whiaftiuithen had been considered
as legal.

Besides these developments, we should also rduatlih 1995 a new
Criminal Code was adopted, which dedicated a whele section to terrorist
offences. As in other countries, Spain also statteddopt measures directed
both at terrorism and at organised crime (e.g. mdaendering, see Law
19/1993; repentance laws for terrorism and druifj¢kang).

Unlike in the other examined countries, Spain did react to the events of
September 11 by speedily adopting new legislation. No emergetegree was
enacted, no new offence created. Until the 11 Mdroimbings of 2004, the
perceived threat from international Islamic tersariseems to have been less
severe in Spain than elsewhere — too present ahevas the continuing Basque
terrorist violence. Consequently, important posi2aws include the Organic
Law 6/2002 of 27 June on the prohibition of poétiparties, and laws adopted
in view of international and European legal devaiepts (European arrest
warrant, joint investigation teams, storage of ércammunication data for up
to twelve months, and new laws for the preventiod &eezing of terrorist
funding). In 2003, a bulk of new security laws wadopted (Law 1/2003,
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Organic Law 5/2003, Organic Law 7/2003, and Orgdmev 15/2003), the
most important of which is the Organic Law 7/20@#ich increased the
sentences for terrorist offences to up to fortyrgeand made the access to
penitentiary benefits for terrorist prisoners defmrt on their active
collaboration with the authorities. Both provisiarscountered severe criticism.
The Organic Law 15/2003 increased the maximum geoioincommunicado
detention from five to up to thirteen days and ¢hgrwent against the explicit
case-law established by the Constitutional Couniclyv considered already ten
days excessive (see STC 199/1987). The 11 Mardckattof 2004 were
politically of major importance, as they took plabeee days before the general
elections. The conservative Popular Party whichl lggvernmental power at
that time claimed that the attacks had been corachliy ETA, mainly because
an Islamic origin would have severely damaged tpespects to be re-elected.
However, they were not re-elected, and it turneid @entually, that the attacks
had been committed indeed by Islamic terrorists bydETA. On the legislative
level, the attacks brought about the adoption aja@ic Law 4/2005, which
increased the punishment for violations of safetgutations with respect to
explosives. As to current and future developmehese is no special anti-terror
legislation planned, but only a general criminak leeform to take the EU
exigencies with regard to the third pillar develgnts into account.

2.6.2. General observations

Spain has a very diverse anti-terror legislation. te one hand, it disposes of some
very restrictive laws, such as the incommunicadtert@n, during which certain
fundamental defence rights are suspended, or theejsopowers to search terrorist
suspects wherever they seek refugee, even if tieigne entering private houses of
uninvolved third parties. Until recent years, therere allegations of torture in some
cases, including one that was put before the SitagbCourt. Paramilitary activities
against ETA further darken the picture of Spairgsndcratic development. These
measures could be relics of the former dictatorsBip the other hand, they seem to be
on their way to extinction. We see clear signs mfiraproved human rights situation;
human rights are guaranteed by the Constitutiagir #ffectiveness is monitored by a
Constitutional Court, the rulings of which are oftéut not always, taken into account
by the legislator. We have seen that in 2003, ttewigpions governing detention on
remand have been modified to better comply with phi@ciples of necessity and
proportionality of the measure, evidence obtaimedsuantanamo is not admitted in
court, etc. Most strikingly, at first sight, is th@pain did not deem it necessary to react
neither to the events of Septembe’rh hor to the 11 March bombings with the adoption
of new intrusive laws, like so many other countéd, and like Spain also did in the
1980s°"° However, in the immediate aftermath of Septemb®?, ho particularly
worrisome laws were adopted. It seems that a gocatfronted with a terrorist threat

29 See e.g. the Decree 21/1978.
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as real as the one from ETA had no time to woriguala potential future threat yet to
be materialised. In the UK, the situation was sligtdifferent as the conflict in
Northern Ireland had just been overcome.

When considering the human rights involved in tightf against terrorism in Spain,
there are three rights particularly at stake, drebé are precisely the ones that the
constitutional legislator has chosen to limit imta& cases (Art. 55(2) CE):

- the right to personal liberty;

- the freedom of communication; and

- the inviolability of one's home.

Under Spanish constitutional law, these fundamentgalts may only be restricted by
means of an organic law (cf. Art. 81 (1) ) However, there have been a few cases
in which the legislator deviated from this prin@plone was the case of the coup in
1981, where a new law was enacted in urgency pdioge and another one is the
adoption of certain laws in the form of decreetalgh this latter legislative technique
was declared unconstitutional by fiigbunal Constitucionaf®*

More concretely, we observe that especially théowahg anti-terror measures have
been favoured by the Spanish legislator throughimatyears, although their modalities
and scope changed from time to time.

- incommunicado detention, at times indefinitely (bilis was declared
unconstitutional by the Constitutional Court injitdgment 199/1987)

- prolonged police custody before the first contaithwa judge (recently raised
to fifteen days, although the Constitutional Cduad ruled in its judgment
199/1987 that more than seventy-two hours weresswe)

- police powers to search places, including privatenés, where terrorist
suspects might seek refugee

- house searches with / without previous judiciahatitation

- aggravated, and longer sentences,

- modifications in penitentiary law, especially: magi the access to
penitentiary benefits more difficult in the casd@forism

We can conclude from this that there seems to genaral tendency to confront the
terrorist problem by locking up the — suspecteccamvicted — terrorists as long as
possible. With respect to the changes concerninge#iary law, and the aggravation
of sentences, these may reflect the Spanish stscogire for revenge (which does not
go along with the general goal of reinsertion o tBpanish General Penitentiary
Law).?8?

80 Art. 81(1) CE establishes that organic laws amséhthat concern the development of fundamental
rights and public freedoms, which approve the statof autonomy and the general electoral regime:, a
other topics for which the Constitution establisties adoption by organic lav6n Leyes organicas las
relativas al desarrollo de los derechos fundamesgat de las libertades publicas, las que aprueben |
Estatutos de Autonomia y el régimen electoral ganelas demas previstas en la Constitucion).

281 3TC 159/1986, Judgment of 16 December 1986ufso de ampaio

%82 Cases where ETA members were released from pemdier than expected were accompanied by a
public outcry. An overview on the reaction of sagito execution of sentences of terrorists is gibgn
Nieto Garcia (2008).
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At the same time, we note that the Constitutionaur€ has been quite active in
condemning the most intrusive measures, by delmge#tteir constitutional limits. The
legislator, in most cases, has taken these ruimgsaccount and changed legislation
accordingly. The thesis that the Constitutional €ouite effectively watches over the
compliance with human rights is further supportgdh®e fact that relatively few cases
have been brought to the European Court of HumghtRi

A final general observation is that in Spain, desphe efforts to depoliticise terrorist
offences, terrorism is extremely closely linkedpilitics. This is shown e.g. by laws
prohibiting political parties or denying them thefunding or prohibition the
convocation of a referendum. Also of political natus the sanction of closing the
media (although this measure was declared uncotigtitil by the Constitutional Court
and subsequently abandoné®)and the automatic removal from public offices ase
of terrorist indictments. Last but not least, tloditpcal power of terrorism in Spain was
most obviously shown in the elections of March 2004en politicians from the then
governing Popular Party claimed, for strategic oeas that the bombings of Atocha
had been committed by the ETA, not by Islamic tests.

283 5TC 199/1987 loc. cit.
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