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PART II - United Kingdom

Part Il

A National and Historical Comparison of Anti-Terror
Legislation

We have seen that in many cases of state terreoisiitarian rulers gained their power
incrementally, by gradually conferring more powets the executive, and
simultaneously, little by little, reducing the indiual rights and freedoms of their
citizens. They were able to do this because ot#tistence of a ‘common enemy’, be it
a communist, be it a terrorist, or a rebel, in aage a person or a group of whom the
population was sufficiently afraid of in order toluntarily sacrifice their fundamental
freedoms. The question is now: can a similar teogebe observed in today's
democracies when confronted with terrorism? Howehaxodern democracies reacted
to terrorism? Are they developing into totalitaristates of surveillance, like in other
historical examples? When we look at the examirathties, the United Kingdom,
Spain, France and Germany, we note that the evehtSeptember 1 have
dramatically changed the law and politics of thesates: the question seems
legitimate: are weow on the way towards a situation of state terroriém@ontrast to
the examples of state terror from the first parthef twentieth century (such as those in
Germany, Russia, and China), we now have domesticsapranational human rights
protection. But what is the role of the institutsoprotecting human rights? How much
influence and how much power do they have in r@hato counter-terror legislation? In
the present Part, we will explore the counter-tetemislation of different western
societies from past to present, in order to ilagtrat which state we are now, and if, as
feared by many, we are indeed heading towardsaditewtan state of absolute control.
While this Part focusses on describing the sitma#is it has developed over the past
forty years in the four different countries, thesaers to the previously mentioned
guestions will be discussed in Part Ill.

We shall start by looking at the country which Hthée relatively strongest terrorist
threat, the UK, subsequently examine Spain, whighssiffers from ETA terrorism.
An overview on the counter-terror legislation ofr@any, which adopted many anti-
terror laws in the 1970s in fighting the RAF, bigoaafter September will follow,
and finally France, which only started to adoptidigion directed at terrorism in
1986°

! See, e.g.: Eden and O'Donnell (2005).
2 Leaving alone the laws concerning 'state secuitgpted in the context of the Algerian crisis.
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1. Anti-Terror Legislation in the United Kingdom
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| do not underestimate the ability of fanatical graups of
terrorists to kill and destroy, but they do not threaten the
life of the nation. (...)The real threat to the lifeof the nation,
in the sense of a people living in accordance witts
traditional laws and political values, comes not fom
terrorism but from laws such as these. That is th&rue
measure of what terrorism may achieve. It is for Pdiament
to decide whether to give the terrorists such a viory.*

% Lord Hoffman in House of LordsA (FC) and others (FC) v Secretary of State for themid
Department[2005] UKHL 71, at 96 and 97.
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PART II - United Kingdom
1.1. Introduction

The United Kingdom (the UK) is the oldest democratyhe examined countries, and
has one of the longest traditions of human rightsjng back as early as 1215.
However, as we have seen in Part I, the UK has beefronted with terrorism for a
longer period than any of the other countries aneixation. For about 30 years, the
conflict in Northern Ireland provoked the adoptioh special legislation. This was
achieved mainly through the adoption of Preventiwin Terrorism (Temporary
Provisions) Acts (PTA) for the mainland, and EmeieProvisions Acts (EPA) for
Northern Ireland. The UK pursued the goal of deplwith terroist acts so far as
possible through a criminal justice process, alleprocess somewhat modified to
make it respond better to problems posed by theeseature of terrorist groups and
their ability to intimidate the community, witnesser jurors: Since September 11
Islamic terrorism has concerned British legislatersd the London bombings in 2005
as well as the burning car driven into Glasgowairpn 30 June 206&eem to have
confirmed their concerns. These attacks triggenedpassage of further reaching laws
to respond to the increased level of danger.

1.2. Relevant legal sources

The UK belongs to the group of countries where 4as€ has developed and promoted
legislation (the common law tradition). It has #renain legal sources: case-law,
developed by the courts, statutory law, adoptegdijiament, and conventioAsThere
is no criminal code as suélStatutes are adopted in a thematic manner (fanpbathe
Theft Act 1968 or the Police and Criminal Evidence Act (PACE) 198&mongst
others), and complemented by codes of pratfi€@r the criminal procedure, the most
important Acts adopted are PACE 1984, @raminal Justice and Public Order Act of
1994 and theCriminal Procedure and Investigation Act (CPIA)1&96 which mostly
concern the collection and production of evidenbtoreover, two statutes have
recently considerably reformed English criminatiges theCriminal Justice Act (CJA)
2003 and theSerious Organised Crime and Police Act (SOCPA) 200h respect to

* The Magna Carta which provided already theabeas corpusule, was adopted in 1215. See above,
Introduction, 1.2.2.1.

® Bonner (2000), at 40.

® BBC News (online edition) (30 July 200Btazing car crashes into airpart

" Case-law is defined by Elliot / Quinn as the badydecisions made by the higher courts, which the
lower ones must respect, cf. Elliott and Quinn @0at 10.

8 These are non written rules the juridical valuavbich is not clear, but which are usually respedte
practice (Spencer and Padfield (2006), at 537).

? In spite of the efforts carried out by the Law Goission who drafted a model criminal code in 1989,
the code is, at the most, used for interpretativgpg@ses in applying the existent (statutory or camm
law, but has not enjoyed too much attention. See Ashworth (2006), at 57 et seq.

19 Even classical concepts of offences may be definjedase-law. E.g., the definition of murder idl sti
the one created by Edward Coke (1552-16B#jtitutes of the Laws of Englanti797: “When a man of
sound memory and of the age of discretion, unldwfkilleth within any country of the realm any
reasonable creature nerum naturaunder the King's Peace, . . . so as the party dedinor hurtet
cetera die of the wound or hurét ceterawithin a year and a day after the same.”
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PART II - United Kingdom

terrorism legislation, most of it is adopted thrbugritten statutes or Acts. The UK
ratified the ECHR in 1950. In 1998 tiuman Rights Act (HRA) 1998as adopted,
which put most of the guarantees of the ECHR dm@t®ry basis?

1.3. Anti-terror legislation prior to September 11"
1.3.1. Early special laws

The first important statute concerning Northernlaind was theCivil Authorities
(Special Powers) Act (Northern Ireland, NI) of 1922, adopted during the Irish War of
Independence. It was by far the most wide-sweepiey adopted in the United
Kingdom; at the same time, it became instrumemtahaintaining Unionist control of
Northern Ireland? Among other offences 'against the regulations/efg broad term
that could be applied whenever convenient), thephatided for special offences with
increased punishmefit. It also regulated special trials without jufy.Further, it
empowered the Northern Ireland Parliament to impasecurfew; proscribe
organisations; censor printed, audio, and visiualemals; ban meetings, processions,
and gatherings; restrict the movement of individuta within specifiied areas; and
detain and interview suspects without bringing geat® The Act had an intended
duration of one year, but was continuously re-agldpand amended, ultimately
remaining in force until 1973, when it was replacky the Northern Ireland
(Emergency Provisions) Act (EPA) 1973. Likewise, the EPA 1973 was constantly
renewed and amended (1975, 1978, 1987, 1991, 29861998)° As Donohue notes,
the government's rationale for maintaining thedkgion shifted: whilst initially it was
enacted as an interim measure to establish pdexédislation turned into a necessity
for maintaining Northern Ireland's constitutionakjtion®’

Of historical importance for the UK is the adoptiah the Emergency Powers
(Defence) Act 1939. By virtue of this statute, the detention of pers@whose detention
appears to the Secretary of State to be expedidheiinterests of the public safety or

1 Furthermore, with respect to terrorism, it mayuseful to know that an updated status of the UK's
applicable counter-terrorism legislation is onlinavailable on the Home Office's site:
http://security.homeoffice.gov.uk/legislation/curtdegislation/ Proposed new legislation can be viewed
at: http://security.homeoffice.gov.uk/legislation/praed-new-legislation/Moreover, all Acts with their
explanatory notes are available on the UK goverrismievebsite lfttp://www.opsi.gov.uk/ac)s both last
visited 19 September 2008.

2 Donohue (2000), at 4.

13 “The regulations” were regulations laid out in teehedule and regulations issued by the civil
authority. S.2.4 provided to deem guilty of an offe against the regulations ‘any person [who] dogs
act of such a nature as to be calculated to beigtioipl to the preservation of the peace or maenter

of order in Northern Ireland and not specificallpyided for in the regulations’.

45,3 of the Act.

!5 Donohue (2000), at 4.

1% See also below at 1.3.3.

" Donohue (2000), at 4.

122



PART II - United Kingdom

the defence of the realm’) without charge, alsowknasinternment was authorised.
The Act was passed just prior to the outbreak ofltM@/ar IlI. Its main purpose was to
enable the British Government to pursue the warenafiectively. The introduction of
internment, one of the most criticised countereiesm measures in the history of the
UK, would be re-introduced for Northern Ireldfidrom 1971 to 1975, in response to
the civil unrest that reigned during this period.

At the beginning of World War II, the IRA starteldet so-calledsabotage Campaign,
which were bombings in different places in Englamith the aim to undermine the
English victory in the watf? This event triggered the adoption of tReevention of
Violence (Temporary Provisions) Act 1939. The Act was aimed towards persons who
were suspected of complicity in 'acts of violenesigned to influence public opinion
or Government policy with respect to Irish affased gave the police powers to expel,
exclude or arrest these people without warrant.

1.3.2. Beginning of the ‘Troubles’

The late 1960s and the early 1970s were marke@\msrs civil disturbances and rising
tensions, which culminated in gunfights betweentgstants and British troops in
Northern Ireland (for example tHattle of the Bogsidef August 1969, or the battle
following theFalls Road Curfewn July 1970). Special legislation concerning aets

of subject-matters within Northern Ireland were @ted during this period, including
the Community Relations Act (NI) 1969 which established a commission to 'encourage
harmonious community relatiorfS'the Police Act (NI) 1970 which created a special
police authority for Northern Ireland, ti@iminal Justice (Temporary Provisions) Act
(NI) 1970 which declared a state of emergency for Northegtaird, thePrevention of
Incitement to Hatred Act (NI) 1970, and theHousing Executive Act (NI) 1971
establishing a Northern Ireland Housing Executivedrry out housing transferigter
alia.*!

1.3.3. Special legislation in Northern Ireland

As to the laws governing the fight against termorisa distinction should be made
between legislation governing exclusively North&reland™ and that governing either
the rest of the UK or the whole of the UK includiNgrthern Ireland.

18 please note that internment had already beeraweph Northern Ireland in 1922 (s.23 of the schedu
to the Civil Authorities (Special Powers) Act (Nif) 1922).

1 See also above, Part 1, 2.3.1.

5.1 (3) (a) of the Act.

2L The distribution of housings was a major concerthe Civil Rights Campaign that was carried out
during this period. Many protests were directedirmgjahe discriminatory distribution or occupatioh
houses. For more information on this campaign, gdea consult
http://cain.ulst.ac.uk/events/crights/index.h{wikited on 2 October 2008).

22 An elaborate account of special anti-terror legish in Northern Ireland can be found, inter adia,
Dickson (2005), at 192-205.
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PART II - United Kingdom

In the historical chapter, we have already seentkigahistory of terrorism in the
UK was, until recently, mainfj dominated by the conflict concerning the
independence of Ireland. This may explain why, wieamining the legislative history
of the UK in parallel to the special laws agairstrdrism adopted for the UK as a
whole, significant statutes (of particular note #ne EPAs 1974-1998) were passed
with exclusive reference to the situation of North&eland, and their provisions were
geographically restricted to this region. The fioftthese Acts, the EPA 1974, was
prompted by the Birmingham bombifyThe laws exclusively governing Northern
Ireland were generally characterised by broadeic@and particular military powers
when compared to those affecting the UK mainlandreédver, they showed a different
judicial organisation and some procedural modiice. Some major provisions
applicable solely to Northern Ireland include:
- A special criminal process following the Diplock et
o Special courts without a jury (‘Diplock Courts’,esbelow at 0)
o Executive detentidfi
o0 Special procedures, including restrictions on tlgvgrs to grant bail
(unless a scheduled offence is to be tried sumyyaril
0 Special evidence rules:
» Reversed onus of proof in offences of possessiotewbrist
articles® (however, with the passing of the Terrorist AcA[T
2000, this reversal of the burden of proof has bexalso
possible, albeit in a more limited scope, in the o the UK, see
s.57 (3) of this Act)
= Spouses compellable to appear as witnésses
= Restrictions of the right to silene (this modification was also
later adopted for the rest of the UK)
- Special powers (such as stop and search) for patidesoldier¥

23 Besides the special legislation adopted for thetoey of mainland Britain and Northern Irelantiet
laws adopted in response to colonial violence @testine, Kenya, Malaysia, Cyprus and Aden) should
not remain unmentioned, but would go beyond theeaf this study. For further information please
consult Walker (2006), 1, for further references.

24 \Walker (1997); Warbrick (2004), at 392.

%5 Report of the Commission to consider legal procesluo deal with terrorist activities in Northern
Ireland, Cmnd. 5185, London, 1972.

% EPA 1973 5.10(3) and Sch. 1; 1978 s.12 and Sch941 s.34 and Sch. 3; 1996 s.36 and Sch. 3, see
also below, 1.3.5.

273,67 of the Terrorism Act (TA) 2000 (previouslg &f the EPA 1996); see Walker (2002).

83,7 of the EPA 1973, s.9 of the EPA 1978, s.12RA 1991, s.13 of EPA 1996, s.77 of the TA 2000.
295,79 PACE NI Order 1989.

% e.g. see Criminal Evidence (NI) Order 1988, s.8n8 6.

31 See Criminal Justice and Public Order Act 199848, ss.1 and 2 of the Criminal Justice (Terroris
and Conspiracy) Act 1998, s.108 TA 2000. For maffermation on this issue, read Jackson (1991),
Jackson (1993); O'Reilly (1994).

%2 Soldiers have enjoyed an enhanced policing funciio Northern Ireland since many years. E.g.
s.12(1) EPA 1973 allowed a member of Her Majesfgizes on duty to arrest without warrant, and
detain for not more than four hours, a person whmarsuspects of committing, having committed or
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PART II - United Kingdom
- Scheduled offencés$

The equivalents of the EPAs in Northern Ireland eydor the rest of the UK, the
Prevention of Terrorism Acts (PTA) 1974-1989. They gradually extended many of the
special Northern Irish counter-terrorism measurestite remainder of the UK.
However, major differences remained; the laws applie in Northern Ireland were
generally characterised by stronger police anganticular, also military competences.

Efforts to unify the different systems were carrmat, to a limited extent, at
first, by virtue of theEPA 1987 (bringing the Northern Irish provisions on probed
organisations into line with those that apply te thst of the UK under the PTA 1984),
and later, more expansively, by tAerrorism Act (TA) 2000 which abolished all
previous legislation and regulates a common legaméwork against terrorism,
restricting temporarily only one part of the Acta(P VIl) exclusively to Northern
Ireland.

Two of the special measures initially only applieam Northern Ireland, but
later also extending to the mainland, will be exaexdi more closely: the Diplock courts
(1.3.3.1.), and the special stop and search posiehe security forces (1.3.3.2.).

1.3.3.1. Diplock trials in Northern Ireland

On the basis of th&PA 1973, another important feature would be introduced in
Northern Irish anti-terrorism legislation on theceenmendation of Lord Diplock’s
Report* the so-called Diplock courts. It was the experihthat in cases relating to
terrorism members of the jury tended to be pasitier because of intimidation or
because of jury bias. Therefore, it was concluthed terrorist cases in Northern Ireland
should be judged by special courts consisting single professional judge without a
jury.® The proposal to set up these trials turned obetbighly controversiaf On the
one hand, the lack of a jury in terrorist trialssan@nsidered, by many, as contrary to
the fair trial principles’ Moreover, the right to a jury trial is considerad important
safeguard in common law systeffisThe Irish Constitution presents it as a
constitutional right® and some even claim that clause 29 of the MagndaCa
("judgment of his peers or the law of the land"htains a guarantee of trial by jury,

being about to commit any offence. These powersweanted until very recently. Even the TA 2000
still provided for them (see, e.g, s.83, repealgd.h12 (1) TA 2000). For other special Northeighr
policing powers, see Walker (2002), at 197 et saqgd.Dickson (2005), at 192 et seqq.

*EPA 1973 5.27; 1978 5.30; 1996 s.1.

% Report of the Commission to consider legal procesluo deal with terrorist activities in Northern
Ireland, Cmnd. 5185. London, H.M.S.0. (1972), oalavailable see above, note 78.

% See, e.g., Jackson and Doran (1993); For a comapséte analysis of the development and success of
the Diplock Courts, see: Jackson and Doran (19¢8;also Vercher (1992), at 120-157.

% See Jackson and Doran (1993), at 506, with furferences to parliamentary debates and academic
writings.

¥ |bid. at 510.

*® |bid. at 509.

%9 Constitution, Art. 38.5 (Ir.).
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although this cannot possibly have been the origittantion of the clause, as at the
time the provision was drafted trials by jury hau pet taken place in Englari.

The arguments raised against trials without juniage to be viewed in light of
the common law tradition in which a jury trial isrsidered the 'most potent symbol’,
the 'fulcrum of the adversarial trial systéfhDefendants argue that the cumulative
effect of the stop and search powers, wide powérariest, pro-longed detention,
limitations on the right of silence, restrictionsa access to a solicitor, questionable
interrogation practices, weak restrictions on tlkmigsibility of confessions, and
juryless courts produce a criminal justice systegmicantly weighted against the
accused? In practice, this view is supported by the sigmifitly higher number of
guilty pleas in Diplock trials compared to juryais in England and Walé3.The
higher number of acquittals by jury trials may bglained by the lack of experience
inherent in laymen, who must be convinced of thdt gof the accusedbeyond
reasonable doubbefore convicting the person. Moreover, they do kmbw what
consequences their conviction will bring aboutcsirthe sentencing decision is left,
albeit deliberately, exclusively to the presidingige®* Against this background, the
high acquittal rate is quite understandable: Whetiding on the fate of another, who
would not hesitate to give a negative judgmenthett even knowing the exact
consequences of this decision?

On the other hand, the Diplock trials proved to duéte efficient, as more
convictions could be accomplished, intimidationgwl members were avoided, and
the decisions were made by professionals who ghlyermtivated their decisions
appropriately. In particular cases where memberh@fsecurity forces, not terrorists,
were accused of offences committed in the courssntdterrorist actions, the absence
of a jury probably resulted in convictions of seldi who might otherwise have been
acquitted®

Non-jury trials have continued in Northern Irelagden after the TA 2008. Their
abolishment (together with the repeal of all spec@unter terrorism measures for
Northern Ireland) was announced in 2005, followting IRA’s declaration to end their

0 Spencer (2004), at 146.

! Jackson and Doran (1995), at 1.

42 Jackson and Doran (1993)Jackson and Doran (188910, citing Paul Hunt & Brice Dickson,
Northern Ireland's Emergency Laws and Internatioftdman Rights, 1993 Netherlands Quarterly
Human Rights, at 173.

43 While, between 1984 and 1993, in jury proceedimgEngland and Wales the percentage of guilty
pleas ranged from 64 to 72 per cent, in Diplockcpealings it ranged from 73 to 89 per cent. Howaver,
should be noted that within Northern Ireland, thétg plea rate did not differ so significantly jary and
non-jury trials (jury proceedings: 71-87 per ceran-jury proceedings: 73 to 89 per cent). See ecks
and Doran (1995), at 41.

4 Unlike in France, in the UK the jury may only déeiupon guilt or innocence of the accused. See
Spencer (2004), at 157 et seq.

5 See the case of Clegg [1995] 1 AC 482.

¢ Warbrick (2004), at 372.
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campaign. Since the summer of 2007, Diplock couaige ceased to exist. However, in
exceptional cases, non jury trials are still pdssib

1.3.3.2. Stop and search powers in Northern Ireland

In addition, the security forces in Northern Irelamad special powers: they could stop
any person for so long as was necessary in ordeletdify him or question him with
respect to a recent terrorist incident. Furthez,rimdom search of persons and vehicles
in public places for munition was authorised. Skascof premises (other than dwelling
houses — for these, reasonable suspicion was neéalednunitions could also be
carried out randoml{? Following the PIRA campaign of bombing Britishieit in
1994 and 1996, the British Parliament extended stogd search powers to the
mainland. Through the passage of @meminal Justice and Public Order Act 1994
(s.81) and thé&revention of Terrorism (Additional Powers) Act 1995, the police were
authorised to stop and search vehicles and peopéerandom basis for the purpose of
preventing terrorism. They could also cordon ofaar in connection with a terrorist
investigation and, without judicial authorisatisearch premises within that cordtn.

1.3.4. Wider powers of arrest, extended detention, and degations under the
European Convention of Human Rights

The police have been equipped with special arredt detention powers that, with
respect to terrorism, deviate considerably fromséhoonferred in other serious non-
terrorist criminal investigations. Under the 'omaliy' regime, individuals can only be
arrested on the reasonable suspicion of a spefiénice, and they may only be held
without charge for up to 36 hours (extendible u@@hours with the approval of a
magistrates' court in aimter parteshearing)®® In contrast, under thBrevention of
Terrorism Act (PTA 1989), for instance, individuals could be arrested wigasonable
cause to suspect that the person was or had bewmeroed in the commission,
preparation or instigation of acts of terrorism, after being stopped at a port or
airport'> The latter especially concerns people travellisteen the UK and Ireland,
since these countries form a Common Travel Aredh wid immigration control,
independent of the EC regime of free moveniéfor example, under the PTA 1989, a
person arrested could be held for up to 48 hounsatioe authorisation, which could be
extended by up to a further five days with the appf of the secretary of statéThese

long detention periods were in most cases notigéd by the Strasbourg Court for one

47 See Justice and Security (Northern Ireland) A€72Gee also below at 1.4.8.).
“8 See e.g. Part Il of the EPAs of 1991 and 1998, IFasf PTA 1989 concerning only Northern Ireland.
9 See also Bonner (2000), at 41.
0 See PACE 1984, ss.41-3.
z Bonner (2000), at 43. See, e.g., PTA 1989, s.14¢1). 5.
Ibid.
°$S.14 PTA 1989.
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main reason: the UK on three occasions derogaten fine rights conferred under Art.
5 of the ECHR, as can be seen when on 20 August tt@/UK declared its derogation
from Arts. 5 and 6 of th€CHR under Art. 15 of the ECHF The derogation was
upheld until 1984. The Strasbourg court ruled oa tlerogation inlreland v UK
finding that the requirements of Art. 15 of the BRMvere met> Promptly after the
derogation had ceased to have effect, the apmicati s.12 of the then adopt&TA
1984 (regulating the detention of terrorist suspectsadanaximum duration of seven
days) was challenged before the ECtHR which sulesgtyuestablished a violation of
Art. 5 (3) of the ECHR (cf. the cadrogan and others v the YR® The Strasbourg
Court found that even the shortest period of deienhamely four days and six hours,
fell outside the strict constraints permitted by.A(3) of the ECHR. The Court further
held that the undoubted fact that the arrest atehtien of the applicants were inspired
by the legitimate aim of protecting the communisyaawhole from terrorism was not
on its own sufficient to ensure compliance with $ipecific requirements of Art. 5(3).

Following the Brogan Decision in 1988, the UK deategl a second time under Art. 15
of the ECHR®” The existence of a 'public emergency' in the UK wanfirmed for both

derogations by the ECtH®.In Brannigan and McBridé® the Strasbourg Court found
by majority decision (22 : 4) that the derogatioasveonform to the ECHR, as a 'public
emergency threatening the life of the nation' exisat the relevant time both 'in

* For an extensive overview of derogations in ca$esates of emergency, consult Loof (2005b).

% Seelreland v UK Judgment of 18 January 1978 (application no. BR)0With a focus on the UK's
derogations, see also Warbrick (2004).

% Brogan and others v the UKludgment of 29 November 1988 (application no. 1180911234/84;
11266/84; 11386/85). See also the case commengaRpbhe (1989-90).

" Part of the Derogation reads as follows (citeanfi8CtHR,Marshall v UK Judgment of 10 July 2001
(application no. 41571/98):

“... Following [the Brogan and Others judgment]e t8ecretary of State for the Home Department
informed Parliament on 6 December 1988 that, ag#esbackground of the terrorist campaign, and the
over-riding need to bring terrorists to justices tAovernment did not believe that the maximum e
detention should be reduced. He informed Parliantieatt the Government was examining the matter
with a view to responding to the judgment. On 22c&mber 1988, the Secretary of State further
informed Parliament that it remained the Governrsentsh, if it could be achieved, to find a judicia
process under which extended detention might biewed and where appropriate authorised by a judge
or other judicial officer. But a further period oéflection and consultation was necessary befoee th
Government could bring forward a firm and finalwieSince the judgment of 29 November 1988 as well
as previously, the Government have found it necgdsacontinue to exercise, in relation to terroris
connected with the affairs of Northern Ireland, pgmvers described above enabling further detention
without charge, for periods of up to 5 days, ondhthority of the Secretary of State, to the exgtrittly
required by the exigencies of the situation to &makcessary enquiries and investigations properhe
completed in order to decide whether criminal pesliegs should be instituted. To the extent that the
exercise of these powers may be inconsistent with dbligations imposed by the Convention the
Government have availed themselves of the rightdefogation conferred by Art. 15 § 1 of the
Convention and will continue to do so until furtmetice...”

%8 reland v UK Judgment of 18 January 1978, (application noOBRI), para. 205; anBirannigan and
McBride v UK Judgment of 26 May 1993 (application no. 14558/B8ra. 47.

% In this case, the applicants were arrested putstoas. 12(1)(b) of the Prevention of Terrorism
(Temporary Provisions) Act 1984, for total periodf six days, fourteen hours and thirty minutes
(Brannigan), respectively four days, six hours amehty-five minutes (McBride).
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Northern Ireland and elsewhere in the United Kingtfpara. 47). However, it must be
noted that the Court based this assessment onttia¢ien of Northern Ireland in the
beginning of the 1970s and statistic data on theb®r of deaths attributed to terrorism
in Northern Ireland between 1972 and 1992 (ove@@),0Thus, the specific situation of
threat existing at the time of the derogation ie thnited Kingdom, particularly in
Great Britain excluding Northern Ireland, was noalgsed by the Strasbourg Coftft.
The judgement iBranniganwas further cricitised as it was opposed to thecpadf
the Council of Europe towards Central and Eastemofiean states which strived for
membership to the ECHR In the case dflarshall, the Strasbourg Court confirmed its
earlier assessment, reiterating that it was theegouent's responsibility to judge
whether an emergency situation under Art. 15 ECHIR gersisted®® This was
surprising as the arrest in question, which lasegen days, had been carried out in
February 1998. Thus, a mere two months before #lt&ag Agreement was adopted
and when the Northern Irish peace process haddglreeen initiated for quite some
time. With this in mind, it may be assumed thatpbétical situation was more relaxed
than ten years earlier. However, the possibilitgétain a suspected terrorist for up to
seven days without bringing him before a judiciatherity continued to be provided
for by special legislatiof®

The second derogation was abolished with the aolojofi theTA 2000°* However,
only one year later, in the aftermath of the tastoattacks on the World Trade Center
and the Pentagon, the UK notified the Secretarye@drof the Council of Europe that
the UK would again be derrogating from Art. 5 "hetextent necessary to ensure that
the detention of foreigners without trial or rembwas not in breach of the obligations
of the UK under the Conventiofi>'This derogation order was issued in view of the
new s.21 of the Anti-Terrorism, Crime and Secufitt (ATSCA) 2001, which enabled
the Home Secretary to issue a certificate in rdspea person if the Secretary of State
reasonably believed that this person was an iniema terrorist. Such a certified
person could be indefinitely detained under s.23hefsame Act. This derogation of
Art. 5, ECHR, has been considered as illegal by r€jhwho argues that the
requirements of derogations enshrined in Art. 15tted ECHR (in particular the
existence of 'time of war or other public emergetiogatening the life of the natign’

% |oof (2005)Loof (2005a), at 410. See also the @isimg Opinion of the Irish Judge Walsh in
Brannigan & McBride who stressed that there was no evidence thdiféhef the rest of the United
Kingdom, vz. the island of Great Britain, was thezeed by 'the war or public emergency in Northern
Ireland’, which was separated by sea from GreahaiBrand of which it did not form a part (para.fale
Dissenting Opinion of Judge Walsh).

®1 oof (1993), at 803-10.

2 Marshall v UK Judgment of 10 June 2001 (application no. 415)1/9

®%S.14 of the PTA 1989.

® When the TA 2000 came into force, the power urtdr. 3 of the HRA 1998 was used to withdraw
the derogation from ECHR (Article 5) then in fores,the new provisions of Sch. 8 of the TA 2000awer
now compatible with Article 5 of the ECHR (cf. Hum&ights Act 1998 (Amendment) Order 2001, SI
2001 No. 1216, which came into effect on 1 ApriD2D

% Human Rights Act 1998 (Designated Derogation) ®a81, No. 3644.
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were not preserif. The UK government also derogated from Art. 9 a&f tBCPR®’
However, the last derogation order regarding AB.df the ECHR was eventually
quashed by the House of Lords’ Decision of 16 Ddmm2004°® The House of Lords
declared that the requirements of Art. 15 weresatisfied. They argued that it could
not be justified to "detain one group of suspedtadrnational terrorists, defined by
nationality or immigration status, and not anotfler.do so was a violation of Art. 14.
It was also a violation of Art. 26 of the ICCPR asal inconsistent with the United
Kingdom's other obligations under international laithin the meaning of Art. 15 of
the European ConventiofR®They made a declaration under s.4 of the HRA 1888
s.23 of the ATCSA 2001 was incompatible with Arks.and 14 of the European
Convention insofar as it was disproportionate aedmitted detention of suspected
international terrorists in a way that discrimirthten the ground of nationality or
immigration statu$’ Subsequently, no derogation has been endtted.

1.3.5. Internment and in-depth interrogations

In 1971, at the same time as the first derogatimatet Art. 15 of the ECHR took place,
the practice of internmefftwas extensively used by the authorities to cornpasings
between Protestants and Catholics in Northernrcelarresting, within four months
alone, 990 people (508 of whom were later releaSedt the same time, so-called in-
depth interrogations took place, meaning interrogat which used five particular
techniques (sometimes termed ‘sensory deprivabordisorientation’ techniques): (a)
wall-standing’* (b) hooding’” (c) subjection to nois&, (d) deprivation of sleep, (e)
deprivation of food and drink. However, these methods were not continued for.long
Following the Parker Report in 1972they were declared unlawful and were stopped

¢ Kithne (2006), at 639.

" This second derogation seemed necessary not onfprestall a possible breach of the UK's
obligations under the Covenant, but also in oraemptotect the derogation under the ECHR from
challenge: under Art. 15 ECHR derogation measuresaly allowed, among other things, if they are
consistent with the other obligations of the MemBtte under international law.

% A & Others v Secretary of State for the Home Departt [2004] UKHL 56.

%9 |bid, at para. 68.

0 |bid, at para. 73.

" Walker (2006), 5.

2 0n internment, see Vercher (1992), at 9-31.

3 Bishop (1978), at 160.

" .e. forcing the detainees to remain for periofisame hours in a "stress position", describedhioge
who underwent it as being "spread eagled agaimstMil, with their fingers put high above the head
against the wall, the legs spread apart and thebfeek, causing them to stand on their toes with th
weight of the body mainly on the fingers".

5 |.e. putting a black or navy coloured bag over die¢ainees’ heads and, at least initially, keefiing
there all the time except during interrogation.

% |.e. pending their interrogations, holding theaite¢es in a room where there was a continuous loud
and hissing noise.

" Seelreland v UK 18 January 1978 (application no. 5310/71), a&.p26.

8 Report of the Committee of Privy Counsellors apped to consider authorised procedures for the
interrogation of persons suspected of terrorismn@&nNo. 4901. This and other legislation reports ar
online available atttp://cain.ulst.ac.uk/hmso
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by the British Government, "but the resentment edusas intense, widespread and
persistent.”® With the adoption of thEPA 1973, the practice of internment would be
legalised. Nonetheless, internment was eventualiished in 1975 by virtue of thdl
(Emergency Provisions) *(Amendment) Act 1975, on the recommendation of the
Gardiner Repo® The harshly criticised detention and interrogatimethods were
later investigated by the Compton RepdrtThey were, together with the
discriminatory use of special powers mainly agaifBA members, ultimately
challenged by the Irish Government before the Btagy Court. Inreland v UK, the
Strasbourg Court eventually in 1978 condemned tKefdd a breach of Art. 3 of the
Convention, however, not referring to torture, bwt inhuman and degrading
treatmenf? As Warbrick notes, the importance of this casg iliethe fact that it shows
what is apparent on the face of Art. 15 of the ECHRat there are some things which
infringe human rights that a State may not do elegrgood and compelling reasons
and even in what is a ‘public emergeht$?

In theory, internment still existed Northern Iriglgislation in the 1990s in the sense
that the law still provided for the theoretical piislity to enforce the respective
provisions that allowed internment. The relevargutations, however, were not in
force®

1.3.6. Direct rule

In 1972, following the devastating events of Blodsiynda$® (as investigated by the
Widgery Reportf® the British Government introduced direct rule frakfestminster,
by virtue of theNI (Temporary Provisions) Act 1972 (s.1). Hence, from 1972 until
1998 (the year in which the Good Friday Agreemeas \&adopted), Northern Ireland
was to be governed by Westminster.

" Report of a Committee to consider, in the conaéxivil liberties and human rights, measures talde
with terrorism in Northern Ireland, Cmnd. No. 584Gardiner Report”), at para. 20 (online available,
see above, note 78).

8 Ibid.

81 Report of the enquiry into allegations against $leeurity forces of physical brutality in Northern
Ireland arising out of events on the 9th Augus¥ I1@nline available, see above, note 78).

8 Jreland v UK Judgment of 18 January 1978 (application no. BADQ online available at
http://www.law.qub.ac.uk/humanrts/ehris/ni/icaswaseA.htm(visited on 13-11- 2006).

8 Warbrick (2004), at 371.

8 n the EPA 1991 - part IV, s.34, in conjunctiortiwsch. 3 - internment of suspected terrorists stidls
foreseen, but the respective regulations were subjeenforcement by the Secretary of State (&2 s.
(4) of the Act). Critical on this provision: Dicksd1992), at 614 et seq.

8 On Sunday, 30 January 1972, British troops opéinedn a crowd of protesters in the Bogside distri
of Londonderry, killing 14 civilians. Due to publfressure from the part of the victims, a new emnqui
has been opened in January 1998, under the thew Rinister Tony Blair, chaired by Lord Savilles It
results are currently (January 2007) awaited. Fpmlated information on this issue, please conselt th
web site of the enquinhttp://www.bloody-sunday-inquiry.orghisited on 31 January 2007). See also
the film by Greengrass (2003).

% Report of the Tribunal appointed to inquire inhe Eevents on Sunday, 30 January 1972, which led to
loss of life in connection with the procession iondonderry on that day, by The Rt. Hon. Lord Wigger
O.B.E., T.D. (H.L. 101, H.C. 220, April 1972, ontirmavailable see above, note 78).
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1.3.7. PTA’s and exclusion orders

One year after the introduction of the Diplock Gswand in immediate response to the
Birmingham bombings of November 21, the UK governtraelopted th@revention of
Terrorism (Temporary Provisions) Act (PTA) 1974, and thereby extended many of the
laws already in force for Northern Ireland to tlestrof the UK (e.g. powers to stop and
search pedestrians on a random b¥sisrest and detention powers, and proscriptions
of certain organisation§y. Similarly, the PTA was also adopted as emergency
legislation in Northern Ireland, but experiencedesal re-enactments (1976, 1984,
1989).

Moreover, exclusion orders (orders to prohibit @ierterrorist suspects to enter the UK
territory) were introduced by the PTA 19%4.

Vercher notes in his analysis that it is diffictitt find explanations for the
continued existence of exclusion orders, sinceetlvesis no evidence that the orders
were of any help in solving problems in Northereland® Furthermore, Sir Cyril
Philips, the chair of the Police Complaints Boawho was appointed by the
government to annually review the workings of tAéAPindicated in his 1986 review:
"This power is objectionable in principle as beingonsistent with the right of the
citizen to reside in and travel freely throughd territory of the state of which he is a
citizen and is operating to deprive a person ofgortant civil right without a judicial
hearing.® Furthermore, it should be noted that the exclusictiers were perhaps
effective in removing terrorists from circulation a particular community, but they
were less satisfactory than a criminal justice pduce as they allowed interferences
with a person without having to prove anything agahim. People could be excluded
from a territory on the basis of secret intelligenghich could not be revealed, and
further, not admitted in a criminal process. Scséhsuspects were not criminally tried
but were still subjected to special detrimental saees. The exclusions ought to have
been subject to judicial review, but they were mdbreover, the exclusion of citizens
from one part of the Unite&ingdom to the other could be counter-productive. |
served to emphasise that Northern Ireland was @ @part to which the government
was less committed than to the mainland; this fudyed the existing conflict between
the two territories? Finally, it has been argued that the detentiositifens pending
the making or the execution of an exclusion ordaerstituted a breach of Art. 5 of the
ECHR, in the absence of a valid public emergencygggion®®

87 See above, 1.3.3.2.

8 See below, 1.3.8.

89 For more details on exclusion orders, see Ver(t892), at 32-52.
% |bid. at 51.

°1 Cited by Ibid.

%2 Bonner (2000), at 47.

% |bid. at 48, with further references.
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Legislation under the PTA 1976 gave rise to a camplbefore the European
Commission of Human Rights in the caseMaVeigh, O’Neill and Evans v U¥.The
applicants, on their return from the Republic @ldnd, were arrested and interrogated
by British police for forty-five hours, without theives of the two married applicants
being informed of their detentioR. The Commission (the decision of which was
subsequently confirmed by the Committee of Minstdreld that the detention did not
constitute a breach of Art. 5 of the ECHR, but tihat fact that the two of them had not
been able to contact their wives during the detentiad indeed violated their right to
Art. 8 of the ECHR, that of a right to respect family life.

Also in the cas®©'Hara the applicant, an Irish national and prominent memndf
Sinn Fein, challenged before the ECtHR the lawfs#nef his arrest and detention of
six days and thirteen hours under s.12 of the P@41° O'Hara argued that domestic
law, by restricting the courts’ examination to #reesting officer's mind instead of the
objective facts, provided virtually no protectiogainst arbitrary arrest. He contended
that he was not promptly brought before a judgetber judicial officer and that he did
not have an enforceable right to compensationspeet of these matters. He relied on
Art. 5(1),(3), and (5) of the ECHR. The Strasbo@aurt held that the arrest was not
arbitrary as it was based on a reasonable suspigidrihat the duration of arrest could
not be considered "prompt"”, within the meaning of. A(3) of the ECHR, so that this
provision was violated. As domestic law did not yide any enforceable right to
compensation, the Strasbourg Court also found #rat 5(5) of the ECHR was
breached.

In March 1998, parliament rendered non-operatidhal exclusion order process,
although powers remain in the statute book capaitiapid executive reintroduction (if
subsequently approved by Parliaméenht).

1.3.8. Proscribed organisations

Both in Northern Ireland and the UK mainland, teéevant terrorist legislatidh has

contained lists of 'proscribed organisations', Whigere or still are believed to serve
terrorist purposes. The membership and the suppbrthese organisations are a
criminal offence. These lists have been continuoestended. On 19 October 1988,
the British Home Secretary issued two notices, @uelressed to the British
Broadcasting Corporation (BBC) and the other to thdependent Broadcasting
Authority (IBA). The Notices prohibited the broadtag of any words spoken by a
person representing or purporting to represent asgoibed organisation (for the
purposes of the PTA 1984 or the (NI) EPA 1978)nStein, Republican Sinn Fein or

% Application nos. 8022/77, 8025/77, 8027/77.

% See the comment on this case by Warbrick (1983).

% O'Hara v UK, Judgment of 16 October 2001 (application no. 37%B).

" Bonner (2000), at 48.

% E.g. see Part |, sch. 1 of the PTA 1989, PartH, & of the EPA 1991, Part Il, sch. 2 of the TA@0
see also Part Il of the Terrorism Act 2006.
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the Ulster Defence Association. The BBC and the I8%allenged the Notices, first
before domestic courts, and later before the Ewop@ommission. The House of
Lords held that for lack of incorporation into dostie law the Convention rights were
incapable of being directly enforced by the Englksturts. Applying the Convention
either directly or by reference to the principlesveloped in the Convention organs'
case-law would amount to a judicial usurpation loé tegislative function. Judicial
review was confined to examining whether the Horeer&ary had acted unreasonably
in issuing the directions. Under these premises Hbuse of Lord found it impossible
to say that the Secretary of State exceeded tlits lohhis discretiofi? The concerned
journalists invited the House of Lords to applyeattof proportionality as developed by
the ECtHR for the purpose of interpreting Art. )0¢(f the ECHR. Rejecting this
approach as being outside the scope of judiciaéwev.ord Ackner held:

"The European test of whether the "interferencehglained of corresponds to a
"pressing social need" ... must ultimately resulttihe question "Is the particular
decision acceptable?" And this must involve a v the merits of the decision.
Unless and until Parliament incorporates the Cotwerinto domestic law, (...) there
appears to me to be at present no basis upon whecproportionality doctrine applied
by the European Court can be followed by the carfrthis country.”

This ruling demonstrates the little interest of thaw Lords in the European
Convention, as well as the pressing need to imphktntento domestic statutory law.
Following the dismissal of the case by House ofdisyrthe journalists complained to
the Strasbourg Court on the grounds that the Homee®ary's directions caused
unjustified interference with their right to receiand impart information and ideas, as
protected under Art. 10 of the Convention. The Cassian found "bearing in mind the
margin of appreciation permitted to states, thatéchextent of the interference with
the applicants' rights and the importance of messto combat terrorism, that the
interference with the applicants’ freedom of exgi@s could not be considered
disproportionate to the aim sought to be pursd&".

1.3.9. Supergrasses

Another method that evolved during the 1980's drat tvas of major significance in
the fight against Northern Irish terrorism is tlwecalled 'supergrass’ stratetjye use of

information provided by arrested paramilitariese(tso-called ‘supergrasses’) in
exchange of inducements such as the dropping ofebgertaining to usually minor
and often non-political offences, offers of mondyreats and blackmail based on
intelligence gleaned from surveillance and infororatsupplied by other informers.

% Brind and others v Secretary of State for the H@repartment 7 February 1991, [1991] All ER 720,
[1991] AC 696.

100 Brind and Others against the Utecision of 9 May 1994 (application no. 18714/Bg&e also the
parallel case (also dismissed by the Commissidic):aughlin against the UKDecision of 9 May 1994
(application no. 18759/91).
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This method was mainly used during the 1980s ansl haashly criticisetf* as the
accuracy and reliability of informers who expectezhefits for their information was
subject to serious doubt¥ Although the supergrass strategy proved, at fight,
effective in the sense that it led to the idendifion of up to 300 IRA members, this
result was soon overshadowed by the fact that nohnlye convictions based entirely
on the information of a supergrass would be eapigshed when challenged before an
appeal court®® In addition, the PIRA reduced the supergrasséstteliy developing an
amnesty system for those supergrasses who withtfreiwstatements and evidert€2.
Despite these deficiencies, the method of promikggl benefits to informers has been
re-applied recently in the context of Islamic Teism.*%°

1.3.10. "Shoot to kill" policy and the right to life

In the context of terrorism, the notion of 'shootkill' has given rise to two distinct
discussions. The first refers to allegations thatusity services shoot terrorists
deliberately dead, in order to avoid having to pooge and try them. Allegedly, this
policy was adopted by security forces during theubtes. During the entire Northern
Irish conflict, in excess of 350 people were killeg security forces, mostly by the
army. According to Livingstone a significant numbef these have occurred in
circumstances that cast suspicion on claims thafdite used was reasonatfi&There
are more than a few cases where members of eltbeBecial Air Service (S.A.S.) or
the Royal Ulster Constabulary (RUC) were allegetidue deliberately shot suspected
members of the PIRA. For instance, these allegatwere raised in the case Kélly
and Otherswhere in the course of a gunfight in Loughgallu6ty Armagh (Northern
Ireland), the S.A.S. killed nine people (at ledseé of whom were unarmed) in 1987.
The case was referred to the Strasbourg C8lithe applicants alleged, invoking Art.
2 of the ECHR, that their relatives had been uifjabty killed and that there had been
no effective investigation into the circumstancétheir death. They further invited the
Court to find a practice of killing rather than esting terrorist suspects, an allegation
that was emphatically denied by the Governni&hiThe ECtHR stated that the

101 A concise overview on the arguments brought iroéavand against the technique is provided by
Bonner (1988), at 31 et seq.

192 5ee e.g. Ibid.; Vercher (1992), at 86-119. An esitee research of this strategy is provided by Gree
(1995).

103 E g.: Of the 22 convictions which were based oe ihformation given by the first so-called
supergrass, Christopher Black, 18 were quasheatén trials. See BBC on this day"(Bugust 1983),
http://news.bbc.co.uk/onthisday/hi/dates/storiegiati5/newsid _2527000/2527437.stwisited on 16-
11-06.

194 Bonner (2000).

195 See The Times (online edition) (16 September 2088htences slashed for terrorist supergrasses
and BBC news online (24 March 2006upergrass tells of terror fight

106 jvingstone (2001). at 150.

197 Kelly and Others v UKapplication no. 30054/96).

1% bid at 88.
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proceedings for investigating the use of lethalcéoindeed violated Art. 2 of the
ECHR.

Without judgement on the merits, the European Casion also admitted a
case for a possible breach of Art. 2 of the ECHRems soldiers had shot dead three
people who had attempted to rob two other men whrevweaving money in a bank's
night safe'® The soldiers had been stationed there covertlg gerorist attack was
expected on the named bank.

There are a few other terrorism-related cases et brought before the
ECtHR in which Art. 2 of the Convention was invokeéd Shanaghan v the UK as
well as inFinucane v the UK} the ECtHR held that the investigations concertirgg
death of Shanaghan and Finucane, who had bothHKiésh by loyalist paramilitaries,
the authorities had also failed to comply with tequirements of Art. 2 of the ECHR.
Similarily in the case oMcShané} the UK was criticised for violating Art. 2 of the
ECHR for having failed to comply with its requirente in the investigations
concerning his death.

However, inW v UKthe Commission dismissed the application of W, seho
husband was shot dead by IRA gunmen in the Repoblleeland. The Commission
stated that the UK was not required under the Cuaiwe "to protect the applicant's
brother by measures going beyond those actuallgntddy the authorities in order to
shield life and limb of the inhabitants of Northelreland against attacks from
terrorists"™** In Stewart v UK''* the Commission found that the use of force was no
more than 'absolutely necessary in action lawftdken for the purpose of quelling a
riot', within the meaning of Art. 2(2)(c), ECHR. this case the applicant's thirteen
year-old son had been hit by a British soldier &gy Northern Ireland, and died as a
result of his injuries™

Also labelled under the 'shoot to kill policy’, etihct issue has recently been brought
to the public’s attention, that of the policy ofositing to kill, when disabling the
terrorist is the only way to stop him committingrave crime (e.qg. letting off the bomb
he is carrying). An example of this concerned theosing of three unarmed IRA
members in Gibraltar in 1988. The responsible S.Av®ngly thought them to be
armed and on the point of detonating a bomb. Thigemaas taken to the ECtHR. The
Court found that the anti-terrorist operation wad planned and controlled so as to
minimise recourse to lethal force, and therefonestituted a violation of Art. 2 of the

199 EComHR Farrell v UK, Decision of 11 December 1982 (application no.38Q).

19 3ydgment of 4 May 2001 (application no. 37715/97).

11 judgment of 1 July 2003 (application no. 29178/95)

12 judgment of 28 May 2002 (application no. 43290/98)

13 Decision of 28 February 1983 (application no. 9848

14 stewart v UKDecision of 10 July (application no. 10044/82).

115 strasbourg's case-law, extending the right tobégond the use of lethal force, to the planning of
such use of force and to its subsequent effeativestigation, is discussed by Ni Aolain (2002).
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ECHR® Another case in this context is thattigh Jordan v the UK’ Jordan, who
was unarmed, was shot dead by a police officer béieved him to be at the point of
shooting. The Court held that there has been aréatlo comply with the procedural
obligation imposed by Art. 2 of the ECHR. Concegnthe killings of three unarmed
men in their car by members of the RUC, the ECtHiR/ed at the same conclusion
(McKerr v the U8

More recently, in the immediate aftermath of timy 2005 bombings, police
men killed the Brazilian Jean Charles de Menezessuspicion that he was a suicide
bomber. As it turned out, de Menezes was not eristy and subsequently the
justification of the ‘critical headshot’ became wig questioned. After the killing of de
Menezes, it became publicly known that the Metrid@ol police had apparently
followed guidelines that allowed a ‘critical headshif an imminent explosion was
feared. This secret shoot-to-kill policy was cal@deration Kratos However, due to

the covert character, its contents are highly Spéige '

1.3.11.Inferences from the silence of the accused

Through the introduction of th@ériminal Evidence (Northern Ireland) Order 1988 the
right to silence was restricted in terrorist casedNorthern Ireland. The Order was
widely understood to be aimed at political violenedthough it was presented as
‘ordinary’ law. In essence, it limited the accuséttjht to silence’ by providing that the
failure of a suspect to provide explanations ofiespin certain circumstances could
lead to inferences being drawn at trial therebylifatng conviction. Following this
fundamental legislative change, defence counsaeddhe question before the House
of Lords'®® of whether a person arrested under s.14 of the PI89 had (i) a right at
common law to be accompanied and advised by aiteolguring interviews with the
police or (ii) if such right did not exist at comméaw, could it now be said to exist in
the light of the provisions of The Criminal Eviden@orthern Ireland) Order 1988 and
in particular Art. 3 thereof. The House of Lordssaered in the negative, on the
grounds that it was "the clearly expressed wilPafliament that persons arrested under
s.14(1) of the PTA should not have the right to éhav solicitor present during
interview," and that it was "impermissible for thouse to develop the law in a
direction which is contrary to the expressed wilParliament."

¢ McCann and Others v UKludgment of 27 September 1995 (application n884®1).

17 Judgment of 4 May 2001 (application no. 24746/94).

18 judgment of 4 May 2001 (application no. 28883/95).

19 gee, e.g., Jimmy Burns, Met adopted secret shekittpolicy in the face of a new and deadly threa
Financial Times Online, atttp://www.ft.com/cms/s/08207b18-fca8-11d9-8386-QMER511c8.htmbr
Gaby Hinsliff, Anger over Shoot-to-kill policy gray Guardian Unlimited, online, at
http://www.guardian.co.uk/attackonlondon/story/1,38,1539879,00.html (both visited in January
2006).

120 chief Constable of the RUC, Ex Parte Begiad R v McWilliam§1997] UKHL 39.

137



PART II - United Kingdom

The restriction of the right to silence in Artsadd 6 of the Criminal Evidence (NI)
Order 1988 has been challenged before the Stragi@ourt’?! In John Murraythe
Court regarded the right to silence as an inteonatly recognised right that, although
not explicitly mentioned in the Convention, formad essential part of the fair trial
principle stipulated under Art. 6 of the ECHR. T@eurt accepted that "under the
Order, at the beginning of police interrogation, arcused is confronted with a
fundamental dilemma relating to his defence. lfcheoses to remain silent, adverse
inferences may be drawn against him in accordarntte the provisions of the Order.
On the other hand, if the accused opts to breaksiésice during the course of
interrogation, he runs the risk of prejudicing defence without necessarily removing
the possibility of inferences being drawn againgh.hUnder such conditions the
concept of fairness enshrined in Article 6 (art.réyuires that the accused has the
benefit of the assistance of a lawyer already atiritial stages of police interrogation.
To deny access to a lawyer for the first 48 hodrpadice questioning, in a situation
where the rights of the defence may well be irestably prejudiced, is - whatever the
justification for such denial - incompatible withet rights of the accused under Article
6 (art. 6).%% Surprisingly, in spite of this, the judges admitieferences from the
silence of the accused as long as they were caharehin line with the principle
‘common sensé? This argument however does not cure concerns negpect to both
the presumption of innocence and the principle aif frial satisfactorily** The
judgment was confirmed iAverill**® where the Court held that inferences drawn from
the silence of the accused did not amount to achreBArt. 6(1) of the ECHR, because
“the decision to draw adverse inferences was onég/ af the elements upon which the
trial judge found that the charges against the ie@pl had been proved beyond
reasonable doubt? However, in the case @ondron?’ the ECtHR ruled that the
judges were obliged to inform the jury preciselyoatb the requirements which
permitted them to make inferences from the silarfdbe accused. If the judge failed to
inform them properly, he infringed the fair trigiciple guaranteed by Art. 6(1) of the
ECHR?® Also the case oMageé® deserves to be mentioned here. In this case the
accused was arrested and access to a lawyer waslden more than the initial 48
hours. During the first two days of his arrest, Magvas put into a coercive situation
(solitary confinement, police interrogations foimés a day, etc.) to make him break
his initial silence. At the same time, he was anéd pursuant to Art. 3 of the Criminal
Evidence (Northern Ireland) Order 1988. Althoughthis case the competent national

121 3ohnMurray v UK, Judgment of 8 February 1996 (application no. 18FB); Averill v UK, Judgment
of 6 June 2000 (application no. 36408/97).

122 |pid. at para. 66.

123|pid at para. 54.

124 Critical on this decision: Kiihne (1996).

125 averill v UK, Judgment of 6 June 2000 (application no. 36408/97

12 1bid at 51.

27Condron v UK Judgment of 2 May 2000 (application no. 35718/97)

128 K ihne (2006), at 655 et seq.

129 Magee v UK Judgment of 6 June 2000 (application no. 28135/95
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court had not drawn any inferences from Mageesned, the Strasbourg Court found
that "the applicant, as a matter of procedurahg&ss, should have been given access to
a solicitor at the initial stages of the interrogatas a counterweight to the intimidating
atmosphere specifically devised to sap his will amdke him confess to his
interrogators. Irrespective of the fact that thendetic court drew no adverse inferences
under Art. 3 of the 1988 Order, it cannot be deried the Art. 3 caution administered
to the applicant was an element which heightensdvhinerability to the relentless
rounds of interrogation on the first days of higedéion.” It concluded that Art. 6(1),
read in conjunction with Art. 6(3)(c), ECHR, hacebeviolated.

Concerns have been expressed about the dangetsef danfessions and possible
miscarriages of justicE® The increased pressure on the suspect to speakesaly in
unreliable convictions with detrimental effects goublic confidence in the
administration of justicé®

Despite this criticism, by means of t@eiminal Justice and Public Order Act 1994, a
similar provision was introduced for the UK maindanwhich extended to any crime
Amongst other$® this Act allows the courts to draw adverse infeemnfrom the
silence of the accused in certain situatibtis.

1.3.12.Repeal of the (NI) EPA 1978 following ECtHR rulings

The legislation under the (NI) EPA 1978, in paracithe provisions regulating arrest
(ss.11 and 14), gave rise to condemnation of thebyKhe Strasbourg Court, which
eventually led to the repeal of the Act on 27 Audig91.

S.11 (1) of the Act provided that ‘any constablaynarrest without warrant any
person whom he suspects of being a terroristhéndase oFox, Campbell & Hartley
the ECtHR, when examining the concrete applicatbthe relevant provision, held
that the requirement of ‘reasonable suspicion’dorarrest was not met in the given

iz‘l)Greer (1995), at 207-12; Bonner (2000), at 46-7.

Ibid.
132 The Act also introduced various crimes aimed atafising trespassers on land and illegal camping.
A few exceptional offences did exist before, bu¢ th994 Act went much further by criminalising
aggravated trespass on land with intent to didawstul activities thereon (s.68), by extending tiadice
power to order trespassers of land, with associatfhces for non-compliance (ss.61 and 69), and by
creating a new offence of unauthorized campingrjs(&Ashworth (2006), at 24). The effect s.77 (offen
of illegal camping) of the Act on Gypsies has beamsidered by the ECtHR i€hapman v UK
(Judgment of 18 January 2001, application no. 2/33&ee, to same effe@gard v UK Judgment of
18 January 2001, application no. 24882/94), the rCogjecting the argument that this was an
interference with the applicants' right to respfmt their private life that was not 'necessary in a
democratic society', and maintaining that Art. 8e'sl not necessarily go so far as to allow indiviglua
preferences as to their place of residence to ioleetine public interest'.
133 5ee 5.34-7 of the Act. Since 1994 suspects musatiéoned before being questioned in the following
terms: "“You do not have to say anything. But itynfearm your defence if you do not mention when
qguestioned something which you later rely on in €onything you do say may be given in evidence.”
(PACE Code C 2008, paragraph 10.5.).
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case, as a suspicion going beyond that of an ‘hignbsld suspicion’, which was
required under Northern Irish law, could not beabkshed:** Consequently, the Court
declared a violation of Art. 5(1) of the ECHR.

In another case before the European Commissionuaiafh Rights (the EComHR)
and the ECtHR® the Court found that in this specific case, thestrunder s.11 of the
Act conformed to the requirements of Art. 5(1) bétECHR, as in the given case,
‘reasonable suspicion' of the commission of a cr@noffence had been established,
although the Northern Irish law itself required @wer level of suspicioi®’ The
government argued that they disposed of reliablé d¢onfidential information
supporting their suspicion. The European Commississessed this case in the same
way asFox, Campbell & Hartleyhad been judged and found that the governments'
reasons on which the suspicion was grounded wetrdficient to satisfy the minimum
standard set by Art. 5(1)(c) of the ECHR. Howeubg Strasbourg Court held that
unlike in Fox, Campbell & Hartleyin the case of Mrs Murray there existed indeed
sufficient facts or information which would provideplausible and objective basis for a
suspicion that she might have committed the offénaguestion:*® This case not only
concerned an arrest performed under s.14 of théwdth authorised the entrance and
search of premises for the purpose of arfé3thut also the taking of photographs of
the arrested person authorised under Art. 11(4h@fAct*® so that also Art. 8 of the

134 Fox, Campbell & Hartley v UKJudgment of 30 August 1990 (application h#244/86), at para. 31,
33: 'The Court accepts that the arrest and deteofieach of the present applicants was basedboma
fide suspicion that he or she was a terrorist,taatleach of them, including Mr Hartley, was quastd
during his or her detention about specific tertaaists of which he or she was suspected. TheHatiMr
Fox and Ms Campbell both have previous convictimmsacts of terrorism connected with the IRA (see
paragraph 12 above), although it could reinfors@igpicion linking them to the commission of tersori
type offences, cannot form the sole basis of aisiospjustifying their arrest in 1986, some seveang
later.'

135 Also, their right to compensation under Art. 5¢&s considered to be violated.

13 Murray v UK Judgment of 28 October 19¢dpplication no. 14310/88).

137 This time, the ECtHR found that "on the particilacts of the present case (...) notwithstanding the
lower standard of suspicion under domestic law, Mrgray can be said to have been arrested and
detained on "reasonable suspicion" of the commissfaa criminal offence, within the meaning of sub-
paragraph (c) of Article 5 para. 1 (art. 5-1-clidiat 63).

138 Mrs Murray was arrested on suspicion of involvetriarthe collection of funds for the Provisional
IRA.

139.5.14 of the Act read as follows:

"(1) A member of Her Majesty’s forces on duty maseat without warrant, and detain for not more than
four hours, a person whom he suspects of commjtliaging committed or being about to commit any
offence.

(2) A person effecting an arrest under this seatimmplies with any rule of law requiring him totetéahe
ground of arrest if he states that he is effedtigarrest as a member of Her Majesty’s forces.

(3) For the purpose of arresting a person undsrdbction a member of Her Majesty’s forces mayrente
and search any premises or other place —

(a) where that person is, or

(b) if that person is suspected of being a terraniof having committed an offence involving theewor
possession of an explosive, explosive substanfieearm, where that person is suspected of being."

140 5.11(4) reads as follows:
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ECHR was affected. The ECtHR considered the apphiedsures in this context as
"having been necessary in a democratic societyh®prevention of crime" (Art. 8(2)
of the ECHR), thus Art. 8 was not violated.

After the (NI) EPA 1978 had been repeal@dl) EPA 1991 was adoptedinter alia,
this Act provided under s.45(11) for the possipitihat an arrested person could only
exercise his or her right to see a solicitor in phesence of a uniformed police officer.
In the case oBrennan'*! the applicant had only been allowed to see hiydavafter
three days and during their first meeting a pobfcer was present. The Strasbourg
Court held that the presence of the police offisé@hin hearing distance during the
applicant's first consultation with his solicitofiinged his right to an effective exercise
of his defence rights and that there had beerhahrespect, a violation of Art. 6(3)(c),

when read in conjunction with Art. 6(1) of the ECHR
1.3.13.Developments in the 1990s

In Northern Ireland, increased political effortsridg the 1990s to conciliate the
tensions finally proved to be fruitful. The peaceqess once initiated, culminated in a
ceasefire in July 199% and the subsequent Good Friday Agreement in 159ghe

agreement abolished direct rule from Westminsteorédver, it provided for release

within two years of prisoners convicted by Diplamurts™**

Unfortunately, the Northern Irish peace process wasrshadowed by yet another
terrorist attack: on 15 August 1998, a group calledireal IRA bombed Omagh. They
demonstrated their rejection against the peaceepsoand the Good Friday agreement
by killing 28 people and injuring at least 228.In the same month, related bombings
in Kenya and Tanzania occurred. In the wake ofahegents, theCriminal Justice
(Terrorism and Conspiracy) Act 1998 was adopted. The Act was speedily enacted:
Parliament was recalled for a special hurried rgttithus short-circuiting normal
standards of parliamentary scrutif{j.The Act largely operated through amendment to

"Where a person is arrested under this sectionffaser of the Royal Ulster Constabulary not belthe
rank of chief inspector may order him to be phoapired and to have his finger and palm prints téken

a constable, and a constable may use such reasdbate as may be necessary for that purpose.”

141 Brennan v UK,Judgment of 16 October 2001 (application no. 3283)6

142 The previous ceasefire of 1994 had broken dowrl986. In response, the British Government
appointed a review led by Lord Lloyd to consideretter there would be any need for specific counter-
terrorism legislation in the UK in the event ofaating peace in Northern Irelar{tlloyd Report, Inquiry
into Legislation against Terrorism, Cm 3420.)

143 The agreement can be retrieved onlinentip://cain.ulst.ac.uk/events/peace/docs/agreefitemtlast
visited on 2 October 2008).

144 Northern Ireland (Sentences) Act 1998. The Act a@sroversial, as many people were offended by
the privilege some convicts of serious crimes emjoynerely because of the political nature of their
crimes.Warbrick (2004), at 375.

145 campbell (1999)Walker (1999), at 880.

146 Campbell (1999), at 942.
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the EPA and the PTA. It was subject to annual rethe®asically it augmented the
existing legislation against terrorism (the EPA 8%%d the PTA 1989). The legislators
pursued two purposes. They wanted to target thasanplitary groups undermining
the peace process in Northern Ireland, and alssetpersons engaged in "conspiracy to
commit offences outside the UK". The impact of tlaiw was officially admitted to be,
indeed intended, ‘draconidfi’. To this end, an additional list of proscribed
organisations was added to the already existing sigaalising which organisations
were see to oppose the peace process (the so-sgiéified organisations’).

One of the most criticised provisions of the Actsvgal, which provides that the
opinion of a police officer that the defendant veasmiember of a terrorist organisation
could be admitted as evidence in cddifta provision that is dubiously compatible with
the Convention, Art. 6(3)(d), as noted by SperiteAlso, the idea to admit police
opinions had been rejected as unduly conflictintpwhe concept of a 'regular’ criminal
trial already in the Diplock Repoit’ S.1 of the Act may have been adopted in light of
the Lords' decision i®'Hara v Chief Constable of the Royal Ulster Cohstary.***
This case involved the issue of whether an arrétstowt a warrant in the context of
terrorist investigations was justified, if the régjte 'reasonable grounds' could be based
on the arresting constable's briefing by a supedfficer. The House of Lords
concluded "that the reasonable suspicion has tanbthe mind of the arresting
officer..."” which in turn can be based on "the infatron given to the officer..." by a
superior. The 'reasonable suspicion' in itselfisaaly a rather indefinite term that may
be interpreted diversely, and that may greatly ddpen the personal opinion of the
officer in charge. Against this background, it &tcularly problematic that the case of
O'Hara, instead of specifying the indefinite legarm of 'reasonable suspicion’,
broadens its interpretion even more, by admittir only the police officer's
assessment of the situation, but also his supgr@@sessment, who is, contrary to the
arresting officer, not obliged to give any reasforshis suspicion.

S.1 of the 1998 Act also allowed inferences oftguilbe drawn from the refusal
to mention any material facts to a police officenether before or after charye.
Interestingly, the then leader of the oppositioany Blair, stated during parliamentary
debates about the Bill that “any reasonable pexsmrd see that that approach [a
provision allowing to draw inferences from the sde of an arrested person during his

47 \Walker (1999), at 879.

148351 and 2 (amending PTA and EPA respectively) idethat where an accused is charged with the
offence of membership of a proscribed organisatiostatement of opinion from a police officer of or
above the rank of Superintendent that the accusent was a member of a specified org. shall be
admissible as evidence. They also provide that evtiex question of whether the accused belonged to a
specified organisation is being considered, ceitdgrences may be drawn from the accused's faiture
mention, when being questioned or charged, any mabtiact which he could reasonably have been
expected to mention. Read Campbell (1999).

149 gpencer (1999), at 676.

15%\Walker (1999), at 888.

> House of Lords, 12 December 1996.

152 Dickson (2005), at 193; Walker (1999), at 885.
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first police interrogations] is open to potentiajuistice.*® Others also uttered serious
doubts as to the compliance of ss.1 and 2 of thtenitb the fair trial principle and the
presumption of innocence under Art. 6 of the ECAR.

Finally, during the 1990s the deportation of forei@rrorist suspects to their home
countries gave rise to rulings in StrasbourgVilvarajah and otherd> as well as in
Chahal*® the applicants challenged a deportation ordehéir home country on the
grounds that they would be subjected to torture iahdman or degrading treatment
(Art. 3 of the ECHR) if returned. In the first caska Sri Lankan involved in activities
of the tamil tigers, the Court found that a viadatiof Art. 3 of the ECHR could not be
established. In the second case, the Home Sectetdrgiecided that the Indian national
Chahal should be deported because his continusermre in the United Kingdom was
unconducive to the public good for reasons of matiGecurity and other reasons of a
political nature, namely the international fightaagst terrorism. In this case, the
ECtHR admitted Mr. Chahal's argument and held tthet deportation order, if
executed, would give rise to a violation of Artofsthe ECHR'’ Most importantly, the
Strasbourg Court ruled that the prohibition to dépersons to third countries where
they risked to be subjected to torture (princidl@an-refoulement) as enshrined under
Art. 3 ECHR was an absolute principle, and coulddeenot be subjected to national
security exceptions. Despite severe criticism agjdinis judgment by part of the UK
government in relation to suspected terroristsmpsi threat to national security, the
ECtHR reasserted the absolute nature of the pten@p non-refoulement again in
Saadi v ltaly*®® The UK reacted to the Chahal Decision by creating Special
Immigration Appeals Commission in 1997, a specalybbefore which foreigners can
appeal the decision on their deportattdh.

1.3.14.Human Rights Act 1998, Terrorism Act 2000, and Redations of
Investigatory Powers Act 2000

The Northern Ireland peace process, in conjunctuith the adoption of théHRA
1998, brought about a significant shift in the evolutioh terrorism legislation,
evident in the subsequent adoption of #2000 (inter alia). The TA 2000 was based
on a substantial report produced by Lord Lloyd efick, assisted by Mr Justice Kerr
in respect of Northern Ireland aspects of the lawd by a survey of terrorist threats

153 Cited after Walker (1999), at 888.

4 |pid., with further references.

1% Judgment of 30 October 1991 (application no. 1253

156 judgment of 15 November 1996 (application no. 229Q).

57 |bid at para. 107.

158 Judgment of 28 February 2008 (application no. 37&6). See also: De Londras (2008).
159 gpecial Immigration Appeals Commission Act 1997.

1%05ee above, Introduction, 1.2.2.1.
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produced by Professor Paul Wilkinstih. The Act presents a compilation of all
previous special Acts, and took in consideratiomynarovisions of the HRA 1998. In
opposition to the previous legislation, which wagstty adopted hastily in response to
a sudden public need and which consequently wagaMisionary character, the TA
2000 was intended to be maitfiy of a permanent nature, constructed in a more
considered, principled and comprehensive fasfAiba.major changes are that:
- most of the provisions apply to all kinds of teisan**® and are made available
permanently throughout the UK
- the definition of terrorism was considerably expashdo cover religiously
motivated international terroristfi? thus also including terrorist organisations
without any link to Northern Ireland
- the power to make exclusion orders has been dropped
- the power of extended detention now requires jatrether than administrative
authorisatiort®
Moreover, under s.41(2) of the TA 2000 the rightanfarrested person to see a
solicitor can be postponed for up to 48 hours (aviidr other indictable offences this
right can only postponed for up to thirty-six hguf€ Such a regulation presents a
significant restriction to the right to defencenc it is particularly during these first
hours of arrest that a person is in need of legsistance. The situation is even worse
if, as is the case in the UK, in addition to thdagiled access, the right to silence is
restricted during these first hours, as the areesecautioned that adverse inferences
may be drawn from his silence. We have already seeler that in such a case, the
Strasbourg court held that denying access to adafgy the first forty-eight hours of
police questioning was incompatible with the riglufs the accused under Art. 6
ECHR™®’
The definition of terrorism provided by the TA 268bcauses some concern;
the category it creates is indeed very broad, texdent where the provisions may also

181 |nquiry into Legislation against Terrorism, Cm.2®4 London, 1996. The government responded
broadly supporting the report; see Legislation Aghirerrorism (Cm. 4178, London, 1998).

162 Al provisions (except the ones referring to Nerth Ireland - Part VII — that should be of a lirdite
duration of seven years) were to be permanent. Mesyelue to the events of 11 September 2001 and the
subsequent adoption of new, stricter and more aitéhian laws, many of the provisions of the TA 200
were doomed to be of very short duration.

1935.1 of the TA 2000.

145112,

1953541 and sch.8.

16 pACE 1984, 5.42(2).

167 3ohnMurray v UK, Judgment of 8 February 1996 (application no. 18IB), at 66; see also above at
1.3.11.

1%83.1 of the TA 2000 reads as follows:

(2) In this Act “terrorism” means the use or threfiaction where—

(a) the action falls within subsection (2),

(b) the use or threat is designed to influencegtheernment or to intimidate the public or a sectbthe
public, and

(c) the use or threat is made for the purpose wdaeing a political, religious or ideological cause

(2) Action falls within this subsection if it—
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be applied in cases that do not justify the usgpetialised powers and offenc&$The
breadth of the new definition was openly recogni¢sd the government during
legislative debate¥?

Furthermore, the TA 2000 continues with the traditof reversing the burden
of proof in certain cases. S.118 TA 2000 dealsanegalised terms with the cases in
which the defence is charged with the burden tog particular mattér Also, the
general offence for possession of terrorist agiob®ntained within s.57 TA 2000
deserves further scrutiny: Under this provisione thossession of an article is
considered an offence if the circumstances give tiasa reasonable suspicion that the
possession is for a purpose connected with the ¢ssion, preparation or instigation
of an act of terrorism. As Walker points out, nogdrof aterrorist purposen the mind
of the possessor is required, nor any proof ofdge&to proscribed organisations, thus
animal rights activists seeking to attack a labmsatould even be includéd? Besides
the wide range of items falling within the defiiti of ‘article’!”® subsection (3) seems
particularly worrying as it allows the court to as®e that the accused possessed a
certain article if it was established that the satitle was on any premises at the same
time as the accused or was on premises either igctlyy the accused or habitually
used by him. At first sight, it seems that in castrto the presumption of innocence, the
guilt of the accused is hence presumed. The pesbiiglach of Art. 6 (2) of the ECHR
has been examined by the House of Ldfd&ut opinions on this issue were divided as

(a) involves serious violence against a person,

(b) involves serious damage to property,

(c) endangers a person’s life, other than thabefpterson committing the action,

(d) creates a serious risk to the health or safetige public or a section of the public, or

(e) is designed seriously to interfere with or@esly to disrupt an electronic system.

(3) The use or threat of action falling within sabon (2) which involves the use of firearms or
explosives is terrorism whether or not subsectig(b] is satisfied.

(4) In this section—

(a) “action” includes action outside the United #dtom,

(b) a reference to any person or to property eference to any person, or to property, whereveatsd,
(c) a reference to the public includes a refereticehe public of a country other than the United
Kingdom, and

(d) “the government” means the government of tha@ddinKingdom, of a Part of the United Kingdom or
of a country other than the United Kingdom.

(5) In this Act a reference to action taken for fheposes of terrorism includes a reference twmacti
taken for the benefit of a proscribed organisation.

159 Talbot (2003), at 138 et seq.

179pid., citing House of Commons Debates, 1999-2000,341, col.152.

171 5,118 provides for two situations: first, the aftan that it is a defence for the accused to pve
particular matter, such as in ss.12(4) or 39 (b))l 2000 (s.118 (1) and (2)), and second, theatibn
where the court may make assumptions or accept asssufficient evidence unless a particular madte
proved, such as in ss.57 (1) and (3) (s.118 (3X4))dIn total, s.118 is applicable to ss.12 #9,(5) (a),
54, 57, 58, 77 and 103 TA 2000 (and, until theyevmpealed, also to ss.13, 32 and 33 of the EPA
1996). (See Walker (2002), at 274).

2 bid. at 171.

173 Walker refers to ‘wires, batteries, rubber glovesales, electronic timers, overalls, balaclavas,
agricultural fertilizer and gas cylinders, see lbid

1 n the case, reference was made to the then ap#is.16A of the PTA 198® v Director of Public
Prosecutions, ex parte Kebilefl999] UKHL 43.

145



PART II - United Kingdom

it can be argued that the burden of proof regartiiegpossession of a certain item is a
mere evidential burden. It requires the defence to merely raiséoabt as to the
question of possession, and to still leavep@esuasivéburden of persuading the jury of
the guilt or innocence of the accused to the prats@t’ "

The conformity of ss.44-7 of the Terrorism Act 20Q¢hich grant powers to
stop and search even in the absence of terrogpigan) with the ECHR and the HRA
1998 were examined by the House of LordRifon the application of Gillan (FC) and
another (FC)) v Commissioner of Police for the Mewlis and anothet’® The Lords
found that the respective provisions did not viel#trt. 5 or 8 of the ECHR and
dismissed the appeals.

The conformity of the proscription of organisatigiart 1l, sch. 2 of the Act)
with the ECHR was challenged under national judson (of the England and Wales
High Court)}’” Three organisations desginated as proscribed isa@ns under the
TA 2000 contended that they were entitled to imratdijudicial review of their
designations, instead of appealing to the Prosgribeyanisation Appeal Commission
(POAC). The Lords dismissed the applications, mgdihat the POAC was the
appropriate course to be followed to challengdeigality of the proscription.

Together with the TA 2000, tHRACE Code H should be noted, which deals with those
detained under s.41 of, and sch.8 to the TA 2000ir5tance, the Code regulates that
the detainee's right to a solicitor and to haveuamed person informed of the detention
may be delayed for terrorist suspects for up ttyfetght hours-"®

A last piece of legislation adopted before Septemt#' that influenced counter
terrorism investigations was thRegulation of Investigatory Powers Act (RIPA)
2000."° The Act was a response to the judgment by the ¢lofidords inRegina v
Khan'® where it emerged that the police had the hakitesfally breaking into houses
in order to plant listening devices, on the badisadvice given in a Home Office
circular!® This practice was also condemned by the Strasb@orgt in the case of
Halford,'®? where the Court held that Ms Halford’s right to avate life and
correspondence enshrined in Art. 8 of the ECHR been violated as her private

175 see Walker (2002), at 172/173, citing the speedchood Hope in the Judgemeft v Director of
Public Prosecutions, ex parte Kebilefi®99] UKHL 43, at 992-993.

176 12006] UKHL 12.

7" The Queen (on the application of the Kurdistan WoskParty, the People's Mojahedin of iran and
nisar ahmed) and the Secretary of State for the éiBepartmentEWHC 644,

178 Annex B(A)(6) of PACE Code H.

17 On the RIPA 2000, see Akdeniz, Taylor and WalR&0().

18011997] AC 558.

181 An immediate legislative reaction khanwas Part IIl of the Police Act 1997 which madkeial for
the police to interfere with property, or with wiges telegraphy, where an appropriately senioceffi
believed that this was likely to be of substantelue in the prevention or detection of serioumeriand
the object of the action could not reasonably beeaed by other means (s.93). See also Spence4),200
at 188 et seq.

182 Judgment of 25 June 1996 (application no. 2060542 also Kiihne (2006), at margin no. 1203.
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telecommunication was unlawfully intercepted, ie tibsence of any legal provision
regulating such interceptidfi® The lack of a legal basis for covert surveillamge
rise to a number of cases in Strasbourg against/kestating a violation of Art. 8 of
the ECHR (see, for instanceMalone’® Khanl!®® Taylor-Saborit®® Allan'®’
Chalkley*®® Lewis®® andPerry **°). However, it should be noted that the situatia@sw
different with respect to secret service survedignas the Security Service Act 1989
provided a statutory basis to install electronicicdes at the home of private individuals
when it was believed necessary to obtain certdiornmation. An application of the
actress Vanessa Redgrave to the European Commidsatienging the installation of
such devices was dismiss¥€d.

By replacing the former Interception of CommunioatiAct 1985 entirely, the RIPA
2000 updated the law regarding the interceptioncahmunications. Interestingly
enough, unlike other invasive methods to gathedenge (and unlike the way in which
these measures are regulated in Germi&gr instance), this technique does not need
to be authorised by a judge, but rather by the HS®eretary®® The combination of
this state of affairs with the evidential rules goving telephone-tapping is extremely
worrying. Under s.17 of the RIPA 2000, telephone-&vidence, however lawfully
obtained, is categorically inadmissible. This ruke particularly striking when
considered against the background of English egeldaw, under which evidence is
generally admissible in court, as long as it ievaht'®** At first sight, one might see

183 The then existingnterception of Communication Act 198®ly applied to public, not to private
telecommunication (lbid.).

184 Malone v UK Judgment of 2 August 1985 (application no. 869)L/7

185 Khan v UK, Judgment of 12 May 2000 (application no. 35394/S@k also Kithne and Nash (2000).
186 Taylor-Sabori v UK, Judgment of 22 October 2002 (application no14799).

187 Allan v UK, Judgment of 5 November 2002 (application no. 2853).

188 Chalkley v UK Judgment of 12 June 2003 (application no. 63&81/0

1891 ewis v UK Judgment of 25 November 2003 (application no 31(3®).

199 perry v UK Judgment of 17 July 2003 (application no. 6378Y/0

191 cf. Redgrave against the Utecision of 1 September 1993 (application no.72092).

19210 Germany, the Constitution (Art. 10) requiredépendent judicial control of the surveillance. See
the Judgments of the Constitutional Court, Decigibd5 December 1970, case no. 2 BvF 1/69, 2 BvR
629/68 und 308/69 (BVerfGE 30, 1 paras. 23 et 88get seq); Decision of 15 December 1983 (‘the
Census Decision’, see below, Part Il, Chapter 3itfaay"”, section 3.3.2.1.) case nos. 1 BvR 209, 269,
362, 420, 440, 484/83 (BVerfGE 65, 1 para. 46);iBlen of 20 June 1984, case no. 1 BvR 1494/78
(BVerfGE 67, 157 para. 185) and Decision of 5 JU#@5 (Rasterfahnduny case no. 1 BvVR 2226/94
(BVerfGE 93, 181 para. 171).

193 The reason is historical: Before 1985, Home Sadet issued already warrants for telephone tapping
without any legal basis. This situation led to ademnation in the Malone case (see above, note 184)
where the European Human Rights Court held thatingptelephones without a legal basis was contrary
to Art. 8 of the Convention. The UK government m@sged to this decision with the Interception of
Communications Act 1985. Under this Act, the auttadion by the Home Secretary was given a legal
framework, and a network of rules was establisteechke sure that his authorisations would not be
examined in the ordinary courts. See Spencer (2005)

1941t should first be noted that under English andtNern Irish law, the basic rule is that evidense i
admissible if it is relevant (SIAC in Court of ApgdeA, B, C, D, E, F,G, H, Mahmoud Abu Rideh, Jamal
Ajouaou v Secretary Of State for the Home Departyjargust 2004, [2004] EWCA 1123., at 242). The
English ordinary criminal law gives the judges adit scope of discretion as to whether certain egee
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the advantage of this rule as it seems to redue@iiount of privacy-infringing wire-
tapping investigations carried out by the polidethe evidence will not be admitted,
why bother to gather it? However, as previously toaed, unlike in Germany, the
telephone taps under English and Northern Irish dasvnot authorised by judges, but
by the Home Secretary. This means that the only twaeview the legality of their
application would be by admitting them as evidemceourt. As this is not possible
under the current legal framewadrk, there practically exists no means of judicial
control of telephone interceptions. Another consege of this inadmissibility is
arguably even more worrying: presumably, some isf ¢éividence may prove the guilt
of a number of dangerous suspects who cannot & &s the only evidence against
them is that which is not admissible. As Spencés iureferring to the wide detention
powers granted temporarily under the ATCSA in 2881this "little problem" the
Home Secretary wanted to solve "not by abolishiveglian, but by abolishing the need
for trials — and giving himself the legal powergot them under house arrest without
one.*?’

The Act also put other intrusive investigative teicues (i.e. some forms of covert
investigation:®® for example, under cover agents and covert slawneit) on a statutory
basis for the first time. Spencer notes that alghotine law is an improvement on the
legal vacuum that existed before, it is regulatadtdnishingly — and surely quite
needlessly —" complicated’

1.4. Post September 11" anti-terror legislation

The UK had just adopted the TA 2000, which was dimé putting anti-terrorism
legislation on a permanent footing, when the plaoesshed in New York and
Washington in September 2001. The UK thereforedacparticular problem: since the
TA 2000 had been intended as a final regime fomtmuterrorism legislation, there
was little space left for new laws. Nonethelesg ¢fovernment considered that the
events of September 1had shown a new level of threat, which requiredv ne
legislative action§®

should be admitted to trial. Likewise, s.78 of BW&CE 1984 provides that the coumayrefuse to allow
evidence if it appears to the court that, 'havimgard to all the circumstances, including the
circumstances under which the evidence was obtathedadmission of evidence would have such an
adverse effect on the fairness of the proceedihgsthe court ought not to admit it'. Thus, illkga
obtained evidence may be excluded, if the fait pianciple is jeopardised, but may also be adrdittes
was the case, e.g., ikhan v UK[1997] AC 558 (HL). In the case, the police ated¢han aural
surveillance device to the home of the defendamhowit his consent or knowledge, thus unlawfully
trespassing his premises. The recording they obdalry this way confirmed that Khan was involved in
drug trafficking, and it was admitted as evidenEle Strasbourg Court held that the admission af thi
evidence did not violate the fair trial principlé Art. 6(1) ECHR, seekhan v UK (application no.
35394/97) [2000] Crim. LR 684.

5 RIPA 2000, s.17.

9% g5ee below at 1.4.1.

197 Spencer (2005).

198 Extensively on covert investigation methods, Searfe (2004).

199 gpencer (2004), at 190.

2% \Warbrick (2004), at 392.
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In the aftermath of September™ the UK has adopted so & three major anti-
terror laws, thus amending considerably their lagisn further on this matter. These
laws are théAnti-Terrorism, Crime and Security Act 20@e Prevention of Terrorism
Act 2005,and theTerrorism Act 2006 In addition, theCriminal Justice Act 2003
introduced substantive changes to the UK’s crimjoatice system, some of which
considerably affect counter terrorism legislatidoreover, theSerious Organised
Crime and Police Act 200&vas adopted, which also partially covers terrasfénces.
With respect to Northern Ireland, tlasticeand Security (Northern Ireland) Act 2007
was recently adopted, which provides for non-juigl$. Presently, another anti terror
bill is being discussed in Parliament.

1.4.1. Anti-Terrorism, Crime and Security Act 2001

Only a year after the adoption of the human rigdetssitive TA 2000, British counter
terrorism legislation again took another directiam:impressively little time a large
package of new anti terrorism laws were adoptece Ahti-Terrorism, Crime and
Security Act (ATCSA) 2001 was rushed through Parliament: the time takendartsy
and debate of the Bill in the House of Commons hvaged to a total of sixteen hours,
after it had taken the government more than two themo prepare the Bill. In the
House of Lords, where all the major concessiontherlegislation were extracted from
the Government, the Bill completed all of the légfive stages in less than ten d&¥fs.
When logically considering the length of the Attseems rather likely that in fact more
than two months were needed to draft such legslaand that it had actually already
been partly prepared prior to the attacks of Seperhi".
The Act operates both by amendment to and in catipm with the TA 2000.
The most draconian measure adopted by the ATCSA 2@®& certainly the indefinite
detention of a certified suspected foreign tertofdease refer to 1.3.4), which was
abolished in 2005 following the House of Lord’s Bsen of 14 December 2004.
Besides this provision concerning indefinite deterd, along with the
derogation under Art. 15 of the ECHR referred tdiea the ATCSA 2001 introduced
a number of other important changes, among those:
(1) new provisions regarding the suppression of finamaif terrorisnf>®
(2) provisions regarding the retention of communicatiata®**
(3) new offences (in particular regarding nuclear, djodal and chemical
weaponsf®
(4) extended police powef8%and

201 As of 1 October 2008. At the present, anotheriditliscussed to be adopted, see below at 1.5.
292 see: Tomkins (2002 ); Fenwick (2002).

23part 1 and 2 (s.1-16) and sch.1.

204part 11 (ss.102-7).

2% part 6-8, and 5.113, 114, 120, and sch. 5 and 6.

2®part 10 (s.89-101).
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(5) implementation of EU obligationgnfer alia implementation of the EU Council
Framework Decisions on Combating TerroriSfrand on the European Arrest
Warrant®®.

1.4.2. Admissibility of evidence obtained by torture

In August 2004, the Court of Appeal had to decigmruthe issue of evidence
statements obtained under torture, with the pddiity that the statements were made
by a third party when tortured by officials of airth country?®® Under English
evidential law, the court has a discretionary poveereject illegally or improperly
obtained evidence (PACE 1984, s.78), thus it isalmiged to reject such evidence
unless the evidence concerns the confession oltayeppression (PACE 1984, s.76).
Against this background, it is less surprising tihat question was subject to discussion.
While the Court of Appeal held with a two-to-onejardy that such evidence could be
admissible, this judgment was quashed by the Haiiskeords in their decision in
December 2005. The Lords unanimously held thatrin&ion obtained by torture
could not be used in English Courts including iuaiions where British officials had
no prior involvement in the torture and where thture was perpetrated outside of the
territory or control of the United Kingdof? In modern times where allegations of
torture in the context of terrorism combat are frexfly raised, and often with regard to
foreign secret agents, this judgment can only bécomeed. It should serve as a
precedent for other countries.

1.4.3. Criminal Justice Act 2003

In 2003 the British government overhaled the crahijustice system through the
adoption of theCriminal Justice Act (CJA) 2003.*' The reform was based on
recommendations of several previous reptftgs well as the Home Office's White

207 Council Framework Decisior2002/475/JHA of 13 June 2002 on combating terrarismline
available atwww.europa.eu.int/eur-lex/pri/en/oj/dat/2002/I_1646420020622en00030007.pffisited

on 30-11-06). Although the Framework Decision waly adopted in June 2002, it was already proposed
in September 2001 (s&roposal for a Council Framework Decision on conibgtterrorism,presented

by the Commission, of 19.9.2001 (COM (2001) 521alfirr001/0217 (CNS)), online available at:
http://ec.europa.eu/external_relations/cfsp/doc/ddin 521.pdflast visited 26 February 2009). It was in
view of its upcoming adoption that the UK governingaw the need to change the law.

208 Council Framework Decision 2002/584/JHA of 13 J@082 on the European arrest warrant and the
surrender  procedures  between  Member  States, onlimvailable at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX082F0584:EN:HTML(visited on 30-11-06).

29 A B, C, D, E, F,G, H, Mahmoud Abu Rideh, JamaluAfu v Secretary Of State for the Home
Department August 2004, [2004] EWCA 1123.

2% House of LordsA (FC) and others (FC) v Secretary of State forkimene Departmenf2005] UKHL

71.

21 Online available ahttp://www.opsi.gov.uk/acts/acts2003/20030044.Hwisited on 30-11-06). It
should be noted that the act concerns primariljd&whand Wales, and only rudimentary affects Sslotti
and Northern Irish law.

12 Sjr Robin Auld's Review of the Criminal Courts Bhgland and Wales, published on 5 September
2001; John Halliday's Making Punishment Work: répufra review of the sentencing framework of
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Paper 'Justice for AIf** Although adopted as general legislation, and neti§pally
directed at terrorism, the fight against terrorigrartainly affected its contents.
Moreover, it has a considerable impact on terrormaceedings as it brings about
significant changes to police powét8 bai’*®> and cautiofi® conditions, charging'’
disclosuré®*® trial proceedingé® and evidence la#’® For example, retrial for serious
offences is introduced on the basis of new incratiimg evidencé?! This measure goes
against the principle afe-bis-in-idemalso known asautrefoisrule’ or prohibition of
double jeopardy. It is questionable whether thebtlyeopardy and the therewith
raised risk of a conviction for the accused areuatt outweighed by the greater
possibility to avoid wrongful convictiorf€? It should be noted that the right of the
defence to re-open a case on the basis of newreegde favourof the defendant has
already existed since the creation of the CrimiGalses Review Commission in
199572 What is new is the allowance to re-open a caskasis of newncriminating
evidence.

Another significant change concerns the rules aflence which are being
relaxed by admitting, , evidence of 'bad chara@fefs.98-113) and hearsay evidence
(s.114-36) to a greater extent. In addition, theesging system has been significantly
changed, including a whole chapter being dedictteédiangerous offenders’. Under the
term ‘'dangerous offender’, both sexual and seriofisnces punished by life
imprisonment can be comprised so that the podyibddr aggravated punishment in
cases of terrorism is included.

The Act also introduced modifications to the lawe@aming the national DNA
databasé® S.10 amended the PACE 1984, as amended by then@fidustice and

England and Wales, published on 16 May 2000; aedLtov Commission reports: Evidence of Bad
Character of Criminal Proceedings (LC273), publisken 9 October 2001, Evidence in Criminal
Proceedings: Hearsay and Related Topics (LC245b)ighed on the 19 June 1997, and Double Jeopardy
and Prosecution Appeals (LC267), published on tMafich 2001.

213 Cm 5563, online available at image.guardian.ceysk/
files/Politics/documents/2002/07/17/Criminal_Justjdf (visited on 29-11-06).

24 part 1 of the CJA 2003 (s.1-12).

2> part 2 of the CJA 2003 (s.13-21).

218 part 3 of the CJA 2003 (5.22-27).

27 part 4 of the CJA 2003 (s.28-31).

218 part 5 of the CJA 2003 (s.32-40).

219part 7 of the CJA 2003 (s.43-50).

220part 11 of the CJA 2003 (5.98-141).

221 part 10 of the CJA 2003 (s.75-97).

222 Roberts (2002), at 401, who reaches the conclusiain‘the medicine is worse than the disease” (at
420). See also Fitzpatrick (2003), as well as Ki({2006), at 646.

223 See Criminal Appeal Act 1995, s.8 and sch. 1.

224 An analysis of these new provisions are providgd3pencer (2006).

22> The national DNA database was created in 1995.vbrld-wide the largest DNA database, covering
52 % of UK's population. (see information providetty the Home Office, at
http://www.homeoffice.gov.uk/science-research/usiognce/dna-databaseisited on 26 March 2008).
Prior to 2001, s.64 of the PACE 1984, as amendetthé&\Criminal Justice and Public Order Act 1994,
specified that if a person was either acquittether charges were dropped, any DNA sample and data
derived from the sample had to be destroyed. S.82eoCriminal Justice and Police Act 2001 amended
PACE, removing these requirements, with the consecgl that now also the data of innocents can be
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Public Order Act 1994, in order to allow policetadke a DNA sample from all persons
arrested for a recordable offence and detained @tliae station, regardless of the
outcome of the casé®

It is important to note that under Part VIl (sset¥eqq.) of the CJA 2003, trials
on indictment without jury are again provided for,the case of complicated fraud as
well as in a situation of jury tampering. The latteay be of vital relevance for terrorist
proceedings as a danger of jury tampering may diterestablished in the context of
terrorism.

Besides those general amendments, one sectioncilyplileals with terrorist
suspects. According to s.306, the duration of aamifor detention without charge can
be extended for a period of up to 14 d&ysThereby, the UK has become the country
with the longest duration of arrest without chalEggopean-wide.

1.4.4. Prevention of Terrorism Act 2005

As outlined earlier, thePrevention of Terrorism Act (PTA) 2005 repealed the
provisions regulating indefinite detention of fapeiterrorist suspects, and replaced
them with a new regime ofontrol orders. This legislation was adopted in an
extraordinarily litle amount of time. The reasoairiy that under s.29 of the ATCSA
2001, the detention without trial provisions coukmain in force only if renewed
annually by an order approved by resolution of biathislative chambers. As the
government, for security reasons, wanted to avbil gituation that the detained
persons were released unconditionally, it had tacenew legislation before the old
provisions lapsed on 14 March 2088,
The orders can be divided into derogating or nomwgling orderé?

depending on the level of impact they have on tbbts provided by Art. 5 of the
ECHR. Non-derogating orders are adopted by the HBeweetary, whereas derogating

retained. These amendments have been challengedybgf judicial review, but in July 2004 the House
of Lords found in the case & v Chief Constable of South Yorkshire (ex parta& Marper)[2004]
UKHL 39 that they were proportionate and justifelaind not in breach of the European Convention on
Human Rights. The case of S and Marper has recka#in decided by the ECtHR.(and Marper v the
UK, judgment of 4 December 2008, application nos.620®4 and 30566/04), which established a
violation of Article 8 of the ECHR. The Court wastfuck by the blanket and indiscriminate naturénhef
power of retention in England and Wales" (ibid atgy 119), which included the storage of suspeatgd
not convicted persons. It concluded that thereUKehad failed to strike a fair balance between the
competing public and private interests and thatrdspondent State had overstepped any acceptable
margin of appreciation in this regard.

226 See Lake (2005-2006).

22" This period has been further extended by the TismoAct (TA) 2006 (seénfra) to up to 28 days
(s.23(7))

%28 Statutory Instrument 2004/751, Anti-Terrorism, @ei and Security Act 2001 (Continuance in force
of sections 21 to 23) Order 2004. For further detan the legislative process, see .Elliott (20@1)15.

229 Derogating control orders are those that requipeegious derogation from Art. 5 ECHR. Such orders
can only be made by the High Court, upon applicaby the government. See Aksu, Buruma and van
Kempen (2006).
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orders are issued by a court, on application otHtbme Secretar?® They have a very
broad scope of application. They can include, arabathers, a house arrest, a curfew,
electronic tagging, restrictions on the use ofaiarttems (e.g. computer), restrictions
on the use of certain communications (such asrtexnet or phone) restrictions on
visitors and meeting others, and travel bans. Tkadh of a control order is a criminal
offence punishable upon conviction by up to fiveange imprisonment and/or an

unlimited fine?3!

The compatibility of control orders with the HRA9® has been questioned in several
cases. InSecretary of State v JJ and othees non-derogating order obliging the
defendants to remain within their residences, almdroom flat, at all times save for a
period of six hours, was quashed by the competatgg on the grounds that it
amounted to a deprivation of liberty contrary te tHRA 1998, Sch. 1 Part | Art. 5
(identical to Art. 5 of the ECHR). The appeal agaithe decision by the Home
Secretary was dismissétf. The House of Lords confirmed the Decision of thwifE of
Appeal, likewise dismissing the Home Secretarytosad appeai>>

In Secretary of State v M8’ the legality of the special procedures under §.3 o
the PTA 2005 concerning the judicial review of tlavfulness of non-derogating
control orders was questioned in the light of a fearing as requested under HRA
1998, sch. 1 Part | Art. 6(1) (which is identicalArt. 6(1) of the ECHR). In this case,
the Court of Appeal found no violation of the faffal principle, but ordered the
reconsideration of the validity of the ordét.Following the appeal to the House of
Lords, the Lords held that "s.3(13) of the Prevantof Terrorism Act 2005 may on
occasions produce a result which was incompatilitie Art. 6 of the ECHR. However,
the procedures can be made to work fairly and ctitvigan many cases and it was not
appropriate to make a declaration of incompatipflit

In another casé® the control orders were not quashed, as they weteas
restrictive as those seen Secretary of State v JJ and othasd hence, in the Lords’
view, did not amount to a breach of Art. 5 of theHRR. In particular, the curfew was
not of eighteen but only of twelve hours' duratitre applicant lived with his family,
was free to attend a mosque of his choice, andwbprohibited from associating with
named individual§®’

2303 1(2) of the Act.

2315 9 of the Act.

232 A, Judgment of 1 August 2006, [2006] EWCA Civ 114

233[2007] UKHL 45.

23412007] UKHL 46.

235 CA, Judgment of 1 August 2006, [2006] EWCA Civ 014

zzj Secretary of State for the Home Department v Eaaradher[2007] UKHL 47.
Ibid at 7.

153



PART II - United Kingdom
1.4.5. Serious Organised Crime and Police Act 2005

The Serious Organised Crime and Police A€t(SOCPA) was primarily concerned
with the creation of the Serious Organised Crimesfay (SOCA3®*, which is in
charge of gathering, storing, analysing, and digsatimg information relevant to the
prevention, detection, investigation or prosecutmnoffences or the reduction of
crimes (s.3). The Act applies only to England anal&¥ except for the provisions made
under s.179, extending and, in some cases, limitiegapplication to Scotland and/or
Northern Ireland. Part I, Ch. 2 of the Act allotyse prosecutor to grant immunity or
offer reductions in sentences to offenders in retiar their assistance in criminal
investigations. Police powers of arrest, seardkingaof photographs and fingerprints
were further modified by the Act (Part Ill). Thuhe powers of arrest have been
extended from ‘arrestable’ @y offences’*® Supposedly a new Code of Practice
ensures that this extension of powers will not tmesad in practic&*! The grounds that
authorise the arrest are clearly and exhaustivefiyed by the lavi*?

The Act provoked particular controversies as itriets the right to demonstrate
within a zone of up to one kilometre from any pamtParliament Square (Part 1V,
$s.132-8).

Finally, s.117(7) of the SOCPA has further broadetlee application of the
national DNA database, by now allowing DNA samptaken from any deceased
person to be checked against the database forifidaton purposes, irrespective of
whether there is any suspicion of their involvemiara crime®*®

1.4.6. Terrorism Act 2006

The period for police detention without charge haen further extended, by virtue of
the Terrorism Act (TA) 2006*** (s.23 (7) of the TA 2006), to up to 28 days. Beftire

adoption of the respective BiIll, it had been disewsin the House of Commons to
prolong the detention without warrant for up to dys®*> which caused an outcry in
the media and general public. However, this proposs defeated by 322 votes to

291246

238 2005 c.15, online retrievable &ttp://www.opsi.gov.uk/acts/acts2005/ukpga_20050@h5 1 (last
visited on 19 September 2008).

239 0n the SOCA, see Ulgen (2007).

240 See RIPA 2005, ss.110-1.

241 See Explanatory Notes 236 and 237 to the Act.

242 5ee 5.24 PACE as substituted by SOCPA 2005 ct 3%R10(1).

243 | ake (2005-2006), at 8.

244 A comprehensive overview on this Act including arrhation in relation to the still effective
provisions of the TA 2000 and the ATCSA 2001 carfchend at Jones, Bowers and Lodge (2006).

4% The public reacted strongly against this idea. &geThe Guardian (13 October 200Bjitish police
powers toughest in Europ8ee also the concerns of Lord Carlile on the médnprovisions in his report:
Report by the Independent Reviewer Lord CarlilBefriew Q. C.( October 12, 2005), para. 64.

246 See BBC News of 9 November 2005: Blair defeate@roterror laws. Online available at
http://news.bbc.co.uk/1/hi/uk_politics/4422086.Ktrisited in January 2007).

154



PART II - United Kingdom

The TA 2006 must be viewed in the context of théy 2005 bombings in
London?*’ The Bill was introduced in October of the sameryaral came into force on
30 March 2006. The main change brought about by Aut, next to the further
extensions of police powers, concerned the introdncof new criminal offence®?
The most debated of those is certainly the crimsatibn of the ‘encouragement of
terrorism?*® going as far as including indirect inducement sashglorification of
terrorism, and providing for a maximum sentence gach offence of seven years
imprisonmenf®° The offence has been introduced to implement éagiirements of
Art. 5 of the Council of Europe Convention on thee\Rntion of Terrorism. This
provision requires state parties to criminaliseblfuprovocation to commit a terrorist
offence’. The new offence supplements the existorgmon law offence of incitement
to commit an offenc&> The serious restriction on the freedom of speecinected to
this offence is obvious. It is therefore questidealhether the offences under the TA
2006 can be considered proportionate in the lighte freedom of speech (s.1(1)(b)
HRA 1998 in conjunction with Art. 10 of the ECHREY. However, Home Secretary
Charles Clarke certified the law as compatible witte HRA 1998 Also the
independent reviewer appointed by the governmené\teew anti-terrorism law, Lord
Carlile, held that the new offences (in their ewvally adopted version) were in
compliance with the HRA 1998. He deemed them primuate®* The purpose, to
prevent the recruiting of young Muslim followersr feerrorist purposes, is certainly
legitimate. However, the principle of proportiomglialso implies that the law in
question must be capable of effectively preventimg expected damage. As Roach
rightly points out, Lord Carlile’s conclusion isldfved in its assumption that the
criminalisation of speech is rationally preventirtgrrorism.?° The potential
counterproductive effects, i.e. the possibilityttheosecuting the glorifiers of terrorism
could result in greater attention and sympathytf@ir cause, should not be ignored.

247 0n 7 July 2005, 4 suicide bombers exploded in @euground trains and one double-decker bus, in
the centre of London, causing the death of 52 medphly two weeks later, 4 bombs that failed to
explode were found on 3 trains and one bus, agaicentral London. On 15 January 2007, the trial
against six suspects began, charging them withpi@ty to murder and conspiracy to cause explosions
likely to endanger life, see Six On Trial Over EdilLondon Bombings, in: Guardian Unlimited, 15
January 2007 (online available latitp://www.guardian.co.uk/attackonlondon/story/09@718,00.html
visited on 29 January 2007).

248 Note that most of these offences have no geograpliiits, see s.17 of the Act. In consequence, a
person in Afghanistan may be charged under s.hefAct for online publishing matter in relation to
conflict in Mexico.

#9351,

250 Other new offences regard the dissemination obtist publications (s.2), the preparation of teisto
acts (s.5) (the maximum penalty in this case B ilifiprisonment), and training for terrorism (s.8),
name a few.

%1 See explanatory note 20 to the TA 2006.

%2 The conflict with the freedom of speech has betitessed by many. See, e.g., Barendt (2005);Roach
(2006), at 2181 et seqq.; Barnum (2006).

253 5ee Roach (2006), at 2181.

%4 ord Carlile, Interim Report P 23 (Oct. 10, 2005).

#°Roach (2006), at 2181.
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Moreover, in view of the complex causal determisaof terrorism, particularly
terrorism by suicide, it seems simplistic to bedigtat the prohibition of some speech
may effectively prevent terrorisfi® Also, it may be questioned whether
criminalisation is really the last and least damggof all available meanaul{ima
ratio). Social control measures such as publicly csii@ and condemning
glorifications of terrorism may be less harmful afithermore effective. A strong
argument against the need of this new offenceasttie same crimes already can be,
and have been successfully prosecuted within teeepisting law, as highlighted by
the case of the glorifier / inciter Abu Hamza in083°’ Finally, the overwhelming
amount of information available in our modern timessts serious doubts on the
effectiveness of the measyfré.

1.4.7. Racial and Religious Hatred Act 2006

In a similar vein théRacial and Religious Hatred Act 2006,>>° makes it an offence to
incite or "stir up" hatred against a person ongtaunds of their religion. The Act was
the Labour Government's third attempt to introddlcis offence. Provisions were
originally included as part of the Anti-Terroris@rime and Security Bill in 2001, but
were later dropped after objections from the Hoofseords. The measure was again
brought forward as part of the Serious Organisath€and Police Bill in 2004-5, but
was again dropped in order to get the body of Bihjpassed before the 2005 general
election. It met substantial protest from the pribilcluding British celebritie€ for
being contrary to freedom of speech, and for angatather than avoiding tensions
between different religious communiti&s.

1.4.8. Justice and Security (Northern Ireland) Act 2007

In July 2007 the tradition of Diplock courts to tgrrorists was abandoned. Instead,
jury trials are to become the rdf& However, according to the new Act, in exceptional
cases, the Director of Public Prosecutions for Mart Ireland will have a discretionary
power to issue a certificate stating that a tisata take place without a jury if certain
conditions are met. These conditions are eithated|to a proscribed organisation or to

%0 |pid., at 2181 et seq.

%7 For his (unsuccessful) appeal, see [2006] EWCAnC918. See also Roach (ibid). For another case
where a young Muslim leader was convicted underfdhmer legislation se® v EL-Faisal 2004 WL
413053.

8 See again Roach (ibid).

259 2006 . 1, online retrievable at
http://www.statutelaw.gov.uk/content.aspx?activaDexcld=232053Zlast visited 20-11-08).

20°E g. “Mr. Bean” actor Rowan Atkinson (The Indegent (online edition) (7 December 2004):
Atkinson takes fight with religious hatred Bill Rarliamen).

21 BBC News (online edition) (11 October 200B)ptest over religious hate Bill

%2 BBC News (online edition) (11 August 2008)ry trials 'to become the norm'
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'religious or political hostility’, so that in esse, these non-jury trials will take place
often, but not exclusively, in terrorist cases.

1.5. Current developments

On 30 June 2007, a burning car was driven into galasAirport?®®> One day before,
car bombings had been unsuccessfully attemptedintddan. The national threat level
was subsequently raised to “critic&l.It was discussed to further tighten anti-terror
legislation and on 24 January 2008, the Home Sagrdirought forward a new
counter-terrorism Bilf®® The House of Commons voted in favour of the Bill &l
June 2008 and is currently (as of September 208Bjghbdiscussed in the House of
Lords?®® The Bill provides a voluminous set of new chang@se of the key elements
Is an extension of ‘pre-charge detention’ (i.e.edébn without charge) from 28 to 42
days®®’ Moreover, post-charge questioning is intended edrtroduced, thus giving
police the possibility to question a suspect unigerorism charge€® Further, the
drawing of adverse inferences from silence shalfusther enabled® The Bill also
foresees that ‘a terrorist connection’ shall bec@nebligatory aggravating factor for
the determination of the senterfé® Further, the Bill imposes a special notification
procedure’* on convicted terrorist offenders under which cetssihave to surrender
certain personal data, such as address, nationaaimce number etc. to the authorities
2" The data will be stored for a period of ten yearsconvicts sentenced to less than

263BBC News (online edition) (30 July 200Btazing car crashes into airpart

64 guardian.co.uk / The Observer (online edition)J(ly 2007):Terror threat ‘critical' as Glasgow
attacked The UK Home Office has provided a system of défe threat levels, ranging from low (an
atatck is unlikely) to critical (an attack is expet imminently). The current threat level (as of lLe
2008) is estimated as severe - an attack is hidldgly (one step below “critical®). See
http://www.homeoffice.gov.uk/security/current-thiréevel/ (last visited 19 September 2008).

55 The current status of the bill can be retrievedtenwebsite of the Central Government of the UK, a
http://services.parliament.uk/bills/2007-08/coutdmorism.html (visited on 10 March 2008). A
summary of the key provisions can be found at BB&wSI (online edition) (2008)Terror bill: Key
elementglast visited on 10 March 2008).

266 The Independent (online edition) (12 June 2088%wn triumphs on terror — but then he is stopped
in his tracks

%67 See 5.22, sch. 1(42) of the Bill.

%8 See 5.23-26 of the Bill.

29 5ee Part Il of the Bill.

"9 see 5.29-31 of the Bill.

> part IV, 5.38-55 of the Bill.

2123 44 (2) requires the concerned person to submitallowing information:

‘(a) date of birth;

(b) national insurance number;

(c) name on the date on which the person was dééhlin respect of the

offence (where the person used one or more othreesi@an that date,

each of those names);

(d) home address on that date;

(e) name on the date on which notification is m@aeere the person uses

one or more other names on that date, each of trarses);

(f) home address on the date on which notificatsomade;

(g) address of any other premises in the Unitedy@m at which, at the

time the notification is made, the person regulegkides or stays;
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five years of imprisonment, and for an indefinigxipd with respect to data of convicts
sentenced to higher punishment. The Bill also thices the so-called ‘specially
appointed coronef’® At the present, a coroner, in charge of investigateaths,
usually calls upon a jury if a death has occurredantroversial circumstances. Under
the new Bill, the Home Secretary shall be authdriseissue a certificate requiring the
inquest to be held without a jury, if this is inetlinterests of national security, the
relationship between the UK and another country, ‘atherwise’ in the public
interes’® Further, under certain conditions the Bill allothe admittance of intercept
evidence in court, which was previously prohibitledhe UK?"® Forfeiture of terrorist
property is provided for in ss.32-7 of the Bill,&sll as the freezing of terrorist assets
(Part V). Finally, the Bill confers further powets gather and share information on
counter-terrorism and other purposes (Part ).

The provision extending pre-charge detention toddgs gave rise to severe
criticism. A number of leading figures of arts amchdemi&’® opposed the prolonged
detention in an open letter to Gordon Brown. Theguad that no convincing case had
been made justifying such a length of pre-chargerden. They also warned that
"community relations could suffer if the Muslim comnity appears to be ... targeted
for prolonged pre-charge detention”. They predictbdt such legislation might
"damage intelligence gathering and policing aneffarts to engage with Muslims in
the UK" 2"’

The Bill was also harshly criticised by the UN Sjpé Rapporteur on human
rights and counter-terrorism, Martin Scheinin, wkared that it would set a negative
precedent for other statés.

(h) any prescribed information.’

(‘Prescribed’ means prescribed by regulations nigdthe Secretary of State.)

273 A coroner is a judicial officer in charge of intigating deaths, particular those happening under
unusual circumstances, and shall determine theeaafusgeath.

2" See Part VI of the Bill.

*’>See 5.60, 66 and 67 of the Bill.

276 Among them: the spy-writer John Le Carré, the mc@olin Firth and Patrick Stewart, the novelist
lain Banks, fashion designer Vivienne Westwood jaradessor of philosophy A C Grayling.

2" The Independent (online edition) (31 March 20a83ading cultural figures attack folly of 42-day
detention limit

2’8 gcheinin stated: ™ The United Kingdom has a lomanding history of effective human rights
protection, however | am concerned that this Catfiggrorism Bill, if adopted, could prompt other
states to copy the provision into their own coutéerorism legislation, without reflecting on the
importance of effective judicial review" (UN Pre$®elease 10 June 2008, online available at:
http://www.unhchr.ch/huricane/huricane.nsf/viewQA9EDBIF1B38BBODC1257464003873C6?0pend
ocument for further information on the mandate of the pkRapporteur, please visit the website:
http://www?2.ohchr.org/english/issues/terrorism/rapur/srchr.htmboth sites last visited 19 September
2008).
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1.6. Summary
1.6.1. Main developments

In the UK, especially in Northern Ireland, spe@ati-terror laws have been in place for
a long time. Special laws were adopted as earl§9@? (for Northern Ireland) and
1939 (for the UK as a whole). In the 1960s and $9ddiring the Troubles, conflicts
between Loyalists and Republicans escalated inhdortireland, and were responded
to with draconian police measures, which initiafli not even have a legal basis
(internment, in-depth interrogations). Due to harcshicism, these measures were
eventually abandoned. From 1972 to 1998, direce ritbm Westminster was
introduced for Northern Ireland due to the difficglituation. During these years,
special legislation exclusively concerning Northéaland was adopted with respect to
terrorism, the most important of which were the tRern Ireland (Emergency
Provisions) Acts. Under this legislation, policedamilitary powers were broadened,
and following the Diplock report, the criminal pess was modified in the case of
terrorism, by introducing special procedures amalstrwithout juries. These Diplock
courts were a constant source of controversy. [852Qheir abolishment was
announced. However, in 2007, trials without jurye again possible in Northern
Ireland, but only under narrowly prescribed comdig?’® Under the CJA 2003, trials
without jury are also possible throughout the wholehe UK in complicated fraud
cases and situations of jury tampering. In viewthi$ special legislation for Northern
Ireland, which conferred, inter alia, wide detentmowers for police, the UK derogated
several times from Art. 5 under Art. 15 of the ECHRhese derogations were
sanctioned by Strasbourg (tfeland v UK). However, at times when such a derogation
order was not in place the UK received criticisronir the Strasbourg Court for
violating Art. 5 of the ECHR. In several casesgested applicants were not brought
promptly before a judge, within the meaning of A&f2° Subsequently to Strasbourg
rulings, the UK again issued a derogation ordereunit. 5, together with special
legislation allowing the prolonged police detentiéwor the rest of the UK, Prevention
of Terrorism Acts (PTAs) were continuously enactedwhich the measures already
applicable in Northern Ireland were often subsetlyaaiso adopted for the mainland.
Further, exclusion orders were adopted.

Another characteristic of counter terror legislatim the UK were the so-called
"proscribed organisations" (or, in the aftermathhaf Good Friday Agreement in 1998:
"specified organisations"), those organisationsciWhivere suspected to be pursuing
terrorist ends, and which were put on special bstd could be banned. Belonging to
such organisations was a criminal offence. In thietext of this, we should recall that
in the 1990s, the Home Secretary issued two notwéhe BBC and to the IBA, in

7% See Justice Security (Northern Ireland) Act 2007.
#0F g. inBrogan and Others v UK, O'Hara v Ukoc. cit.
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which he prohibited the broadcasting of any wonasken by a person representing or
purporting to represent a proscribed organisaWghen these notices were challenged
in court by the concerned journalists, the Houskartl refused to apply the European
Convention of Human Rights and therefore couldfimat any illegality of the notice.
The European Commission held that the notices didrfere with the applicants'
freedom of expression, but that this interferen@es wot disproportionate to the aim
sought to be pursued.

In the UK fight against terrorism, informers ("sugeasses”) were also used to obtain
certain information on terrorist networks and opierss. In spite of criticism these
measures encountered in view of the low level diflbdity and accuracy of the
obtained information, a similar measure has beentreduced in 2005, allowing for
sentence reductions and remissions of sentencesfflmrders who collaborate with

justice?®!

In the context of the Northern Ireland conflictete have been allegations that British
police shot terrorists deliberately dead in oradeavoid having to prosecute them,. In
some cases (such as those of Kelly, Shanaghancdfialand McShane), the ECtHR
held a violation of Art. 2 of the Convention on tunds that the investigations into
the use of lethal force had not been carried oth tie required thoroughness. In W v
UK, however, the Court dismissed the applicatioat tholice had not sufficiently
protected the life of the applicant.

The UK was also condemned in Strasbourg in seveasés involving the
killing of suspected terrorists by the police whitre latter had presumed that the
targeted person was about to detonate a bombelegabes oMcCann, Hugh Jordan
and McKerr, the UK was criticised by Strasbourg for not colitng the police
operation as to minimise the recourse to lethaléoAlso in these cases a violation of
Art. 2 was established. In this context, the shaptf the Brazilian citizen Jean Charles
de Menezes at the hands of British police in 208%ukl also be recalled, where police
suspected him to be wearing a suicide belt.

Another feature of British counter-terror legistatiis the possibility of the court to
draw adverse inferences from the silence of theisext The respective provision for
such was first introduced in 198%. Since 1994, a similar provision has been
introduced to mainland UR® It considerably restricts the right to silence and
consequently was challenged in Strasbourg by teescafJohn MurrayandAverill. In
both cases, the Court did not find that the infeesnamounted to a breach of Art. 6(1).
However, in a different case, thatagee the Court established a violation of Art. 6,
because unlike in the previous two cases, this waseaggravated since the applicant

81 See Serious Organised Crime and Police Act 2085,IP
282 By virtue of the Criminal Evidence (Northern Iret§ Order 1988 (Art. 3).
83 5ee Criminal Justice and Public Order Act 19%B4-87.
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was not only cautioned pursuant to Art. 3 of th&8®Drder, but he had additionally
been denied the access to legal assistance féirghavo days.

Moreover, condemnations by the Strasbourg Coudrdigg the low level of suspicion
required for arrest under the (Northern IrelandphBP78 led to the repeal of the Act in
1991. However, in the same year a new EPA 1991agapted, which provided for the
possible presence of a police officer during tingt imeeting of the arrested person with
his solicitor; a provision that, in the eyes of Bieasbourg Court, infringed the arrested
person's right to an effective defence under ArEGHR (see the case Bfennar).

During the 1990s, condemnations by the ECtHR atswerned deportation orders for
foreign terrorists to countries in which they réwe trisk to be tortured or subjected to
degrading or inhuman treatment (Séévarajah and Others, Chahpl These rulings
eventually led to the creation of the Special Inmaign Appeals Commission in 1997,
before which foreigners can appeal their depomadiecision.

In the 1990s political efforts to establish peat&brthern Ireland finally had success
and culminated in a cease fire and the Good Fiidggement. However, shortly after,

the Omagh Bombing showed that not all participaatgeed with the reached

compromise. Following the Omagh incident, the Cmiahi Justice (Terrorism and

Conspiracy) Act 1998 was speedily enacted. Thisnagagmented existing counter
terror legislation, added a new list of "specifiedyanisations”, and introduced a
provision that allowed to use as evidence in cthetopinion of a police officer that a
defendant was a member of a terrorist organisatioprovision harshly criticised for

being incompatible with the fair trial principle érthe presumption of innocence, as
protected by Art. 6 of the ECHR.

In 1998, with the adoption of the Human Rights Aetiman rights received more
attention in UK's anti-terror legislation. In cogsence, the Terrorism Act 2000 was
adopted, serving as a compilation of all previcegidlation, which should be, unlike
the previous Acts, of a permanent nature. An ingdrnovelty of this Act was the

wider definition of terrorism to include internat@ and religiously motivated

terrorism.

In reaction to several negative rulings from Stoasly (seeHalford, Malone, Khan,
Taylor-Sabori, Allan, Chalkley, LewiandPerry) in which the Court held that Art. 8 of
the ECHR was violated because covert surveillaneasures had been carried out
without any legal basis, the UK put these measoresa legal footing through the
adoption of the Regulation of Investigatory Powees 2000.

Although the UK already disposed of a mass of speanti-terror legislation, after
September 11 the government deemed it necessary to adopt rgisldéon quickly to
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respond to the new perceived threat. The most diacoof the post September™.1
laws adopted so far was Part IV of the ATCSA 20@hjch allowed for indefinite
detention of foreign suspects who were certified #hye Home Secretary as
“international terrorists”. The respective provisowere quashed by the House of
Lords in 2004 for being incompatible with the piple of non-discrimination, as they
only applied to foreign terrorists. Following therd's decision, the legislator replaced
the criticised provisions by a regime of derogatamgl non-derogating control orders
(PTA 2005). Some of these orders were subsequentighed in rulings before the
House of Lords for being incompatible with Arts. &md 6(1) of the ECHR as
implemented in the Human Rights Act 1998.

Another important ruling of the House of Lords ceme=d the admissibility of evidence
of statements obtained (in a foreign country, neifgn officials) under torture. There
the House of Lords ruled that such information dombt be used in English Courts
even if the torture was perpetrated outside otéhdtory or control of the UK.

After 2001 the taking of DNA samples has also beether extended by the Criminal

Justice Act 2003, and by the Serious Organised €dnd Police Act 2005. Moreover,

detention without charge has been successivelyndate and systematically doubled,
from originally seven days, to fourteen days (CDA3), to currently 28 days (TA 2006

following the London Bombings, when the attemptattow a ninety-days-detention

failed). In the pending anti-terrorism Bill, fortyvo days of pre-charge detention are
being discussed. Arrest without charge is one ®intlost problematic measures of UK's
counter-terrorism efforts.

The London Bombings of 2005 provoked the introdarctof new offences related to
speech, such as "encouragement of terrorism" (T6R@&Nd "incitement or stirring up
of hatred against a person on grounds of theigicell' (Racial and Religious Hatred
Act 2006).

In 2007, a car driven into Glasgow Airport agailgdered new legislative efforts.
Besides the extremely long pre-charge detentionsaged by the current anti-terror
Bill, the draft legislation provides for changesetoable the post-charge questioning of
terrorist suspects and the drawing of adverse enfegs from silence, notification
obligations for terrorist convicts, enhanced seciten for terrorism-related offenders,
and provisions for inquests and inquiries to berdv@athout a jury.

1.6.2. General observations

When looking at the development of anti-terror $&gjion in the UK as a whole, we
note that some special anti-terror measures hame bged at different times in history,
such as trials without jury, prolonged pre-chargstedtion of terrorist suspects,
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extended police powers in general, as well as topteon of temporary, provisional
legislation that has subsequently been re-enaat@dost cases. When scrutinising the
court's rulings on anti-terror measures, it becootear that at least until the adoption
of the Human Rights Act 1998 parliamentary sovergigruled over international
human rights obligations. Courts were reluctanapply the Articles of the ECHR if
British statutory law was unambiguous. Moreoveryesal examples of special
measures have shown that the home secretary hsfgureaching powers when it
comes to combat terrorism, powers that in othemtas are rather conferred to the

judiciary 2®*

24E g. it was the home secretary who was competegnforce the regulations concerning internment in
Northern Ireland. Also, under the Investigatory RosvAct 2000 the home secretary, not a judge,
authorises invasive methods to gather evidenceh&uyrunder Part IV of the ATCSA 2001 it was again
the home secretary who issued certificates thatvall the indefinite detention of suspected foreign
international terrorists. Under the subsequent P0B5, again the home secretary is in charge t@issu
non-derogating control orders or to lodge an apfibey with the competent court for derogating cointr
orders.
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