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"Fear is a highway for security lawS.With this metaphor, the German journalist
Heribert Prantl analysed the mushrooming of seglaivs following the attacks of 11
September 2004He concluded that terrorists "contaminate” the, lthat the fear they
create leads to the adoption of "empoisoned” praviswhich "sacrifice the rule of
law" .2 Is this assessment realistic? Is it true that wdveren by the fear of terrorism the
legislator ignores basic human rights? The thesitined here (and supported by
othersf is that it is indeed so, and that this is notraylsi phenomenon in one country,
nor a fundamentally new tendency after Septembéﬂ. Qite the contrary, it is
maintained that democratic legislators, when con&d with terrorism or other
extraordinary criminal phenomena, are inclinedgtmre basic human rights. The main
objective of the present study is the demonstratibtinis thesis through the provision
of factual proof.

In order to achieve this purpose, the impact ofotest attacks on subsequent
legislative action is analysed in depth; what @ffedo terrorist events have on
subsequent legislation? In which direction is @aw ldeveloping when facing terrorist
threats? And, more importantly, what effects mitit have on the general legal order,
both constitutional and European, and, particulanythe existing safeguards to human
rights which are guaranteed within this order? €hand related questions demand
further investigation; the present study attemptexplore them. Consequently, on an

1 »Angst ist eine Autobahn fiir Sicherheitsgeset®eantl (2002), at 17.

2 In the following: September {1

® Ibid at 19.

* Kiihne (2002); Kithne (1998); especially with respeccriminal procedure: Kiihne (2006), at 231 et
seq.. Barghothi (2005).
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abstract level, this thesis is concerned with @dationship of terrorism and the law
(therein including both anti-terror legislation amaman rights).

1. Terrorism and the law

Studies of terrorism have been conducted in allgim&ble disciplines: not only by
legal researchers, but also sociologidisstorians’ political scientists, psychologists,
and even theologistsind philosophet®have explored the different aspects and facets
of terrorism. The research in this field comprisafs conceptual studies on the
phenomenology of terrorisii,definitions, distinctions to other notions (e.glifical
violence, freedom fighters), etiological studiestba root causes the historical and
societal origins of terroristt as well as research into the multiple consequenées
terrorism, including the legal consequences angoreses to it?

The present study is predominantly located in thtegory of "legal responses to
terrorism”, as it contemplates and analyses legislacts which have been adopted
for the purpose of fighting terrorism (as discusse®arts Il and Ill). Part | serves to
the conceptualisation of terrorism, by exploring thistorical development of the
phenomenon and, based upon this, attempting toayyeneral definition. As a result
of this, it is more apt to define this part as ag@ptual and historical study.

Thus the research deals with mainly two subjectghe one hand terrorism, and on the
other law. The relationship between terrorism drellaw is particularly interesting as
it contemplates the interaction between the test@ctor and its counter-part, the state,
by analysing the tool each actor uses: the (name)starrorist offender uses terrorist
means to achieve his goal (the weakening or degiruof the state), while the state
uses,inter alia, the law to achieve its goal (i.e. the maintenaotgower, which
implies combating the terrorist offender).

® E.g. Gibbs (1989); Beck (2002); Webb (2002).

® See already Schmid (1984); Laqueur (2003); Chdlimmd Blin (2004a); as well as the references of
Part 1.

! E.g. Oots (1986); see also the references at
http://library.csus.edu/guides/rogenmoserd/genterabrism.html(visited on 29 September 2008).

8 E.g. Post (2007); Bongar (2007 ); Jones (2008 ).

° E.g. Stackhouse (8 October 1986); M. (Septemb@8R0

19°E.g. Ignatieff (2004); Meggle (2005); Primoratd(2).

1 E.g. Morris ( 2007-11-14).

12 E g. Laqueur (2003).

13 E.g. Reich (1998).

14 See the comprehensive bibliography of the Peatac®aibrary only covering the area of terrorism
and international law: http://www.ppl.nl/index.plggtion=com_wrapper&view=wrapper&ltemid=80
(visited on 08 June 2008).
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Against this background, it is necessary to statth wome preliminary marks on the
term "terrorism", and the specific laws examined.

1.1. The notion of "terrorism"

It is impossible to discuss anti-terrorism withdefining terrorism clearly. However, a
definition of terrorism is one of the most contrmial subjects for discussion. How can
we distinguish a terrorist from a revolutionary? & does political violence end, and
terrorism start? In a politically neutral mannewe distinguish terrorism and organised
crime, and if yes, how? Can state terrorism beustt in the definition? Is it even
possible to find a neutral, objective definition?

To attempt to define terrorism is generally consedea perilous undertaking, a
"mission impossible*® According to Nafziger, an operational definitioentains the
"Holy Grail of the terrorism debaté®.Why is this the case?

First of all, we must consider the utter diversifyobjectives and characteristics
associated with terrorism, such as religious oriadomovements, trans-national
revolution, national self-determination, and evemaride'’ John Crank and Patricia
Gregor studied terrorism as an "essentially coatesoncept®® outlining that some
concepts are "inherently incomplete, without bemwiglly incoherent, and are filled out
differently by individuals and groups who bring fdient backgrounds, beliefs and
political convictions to bear on them."

When looking for a general, commonly accepted d&fim of the notion of
terrorism, | was soon discouraged, consideringeti@mous amount of legal, political
and social approaches already existing in academiiings on this question on the one
hand, and its supposed global non-existence, orottiner. It seemed that there were
nearly as many different definitions of terrorisrs there had been terrorist groups
throughout history.

Despite the many attempts by the international camity, terrorism has yet to
be defined at this levéf. Academics, such as Schmid and Jongthélustrate the

15 R. Ottenhof, Le droit pénal francais a I'epreuveterrorisme, Rev. Sc. Crim. 1987, at 607-19, citgd
Cartier (1995), at 228.

16 Nafziger (2005), at 64.

" Ibid. at 62.

18 Crank and Gregor (2005), at 2 et seqq.

19 Bassiouni (2004), at 305. The first internatioe#forts to delineate terrorist acts took placetie t
1920’'s and 1930’s. Already in 1926, Romania asKezl lteague of Nations to consider drafting a
‘convention to render terrorism universally punisled but the request was not acted upon. Saul§g00
at 59.

The most significant early attempt to internatibpalefine terrorism can be found in the League of
Nations’ draft of the “Geneva Convention for th@®mtion and Punishment of Terroristhftom 1937,
which in fact never entered into force. (India we only country that signed this instrument.) ®@the
subsequent and similarly unsuccessful internatiattaeinpts include the 1954 ILC Draft Code, the 1972
US Draft Convention (in response to the attackdsoaeli athletes at the Munich Olympics), the 1991
and 1996 ILC Draft Code of Crimes, the 1998 Drafinfe Statute, the 1996 Draft Nuclear Terrorism
Convention and the 2000 Draft Comprehensive CotwentFor more details, see ibid. at 57 et seq.)
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difficulty of finding a common and generalised agmeh to terrorism. The researchers
analysed 109 different definitions of terrorism aistlated 22 different elements
characterising terrorism. However not one of thgmpeared in all of the examined
definitions. Statistically, the most common elensemere: violence; force (83.5 per
cent of the definitions contained this element)litpal (65 per cent); fear; and an
emphasis on terror (however, in spite of the obwietymological relation with the
notion of terrorism, only 51 per cent of the ddfons contained this element). Other
important elements were threat (47 per cent); tbenvw-target differentiation (37.5 per
cent); and a purposive, planned, systematic, osgdraction (32 per cent). Interestingly
enough, only six per cent included a criminal atd@espite the obvious complexity of
this issue, in 1992 Alex P. Schmid suggested irrdp®rt for the then United Nations
Crime Branch a rather short and simplistic approaelmely to define acts of terrorism
as "peacetime equivalents of war crim&stowever, in his forthcominglandbook of
Terrorism Researche develops a "revised academic consensus defihitionsisting
of no less than 12 elemerits.

The political and highly judgmental connotationaatied to the notion of terrorism
further complicates an objective approach in definthe phenomenon. There is an
undeniable temptation — and likewise danger — te e term for political ends.
However, the popular cynical statement "One’s t&tois another one’s freedom
fighter" should not be wrongly employed to deny qogsibility to objectively define
terrorism. It is no more than a cliché, playingoithe hands of terrorists who use this
phrase to justify their actions in view of the "gbacause of freedom. Boaz Ganor
makes an important point when he stresses that dtatement implies, when
distinguishing terrorist from liberation actionbgte is the risk that one disregards the
means and only focuses on the aim. It is not tleeiBp aim that presents the enhanced
criminal energy and that causes the increased damsagnportant legal interests, it is
the terrorist method that jeopardises our societgd that therefore may require
reinforced legal consequences (also in the fieldrohinal law). One must not forget
that the aim cannot justify the means; if a groupmanisation chooses terrorism as
their means, the aim of their combat cannot be ts@dbtify their actions?

In 1996 the General Assembly of the United Natidasided to create an Ad Hoc Committee to further
develop a comprehensive legal framework of coneastdealing with international terrorism (resolatio
51/210 of 17 December). By the end of 2000, thisn@®ittee has started to work on a draft
comprehensive convention on international terrorishich would include a definition of terrorism if
adopted. For more on this deigp://www.un.org/law/terrorismilast visited on 18 September 2008).

20 schmid and Jongman (1988), at 5 et seq.

2L Schmid (1993). at 11. This definition triggeredamademic discussion, cf. Scharf (2001) and (2004).
Moreover, the Indian Supreme Court referred to whéinition in its judgment of 2 Apri 200Madan
Singh vs State of Bihar (Criminal Appeal no. 1285 @003), online retrievable at
http://indiankanoon.org/doc/153701@dst visited on 26 February 2009).

22 Schmid (2009).

% Ganor (2001), at 3 et seqq.
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In spite of these difficulties in defining terramsiit is clear that a definition of
terrorism remains a necessary precondition for thgcussion of anti-terrorist
legislation. Therefore, a number of historical epten of terrorism will be presented in
Part I, and, in the conclusion to this Part, tesrarwill be defined. Alas, it will be
impossible to define terrorism in a general manseithe definition provided at the end
of Part | will only serve as a starting point foetdiscussion of anti-terror legislation in
Parts Il and III.

1.2. Scope and limitations of the examined law: ant i-terror
legislation and human rights

The term "Law" is certainly tremendously broad. T¢mme is true foanti-terror
legislation which especially after the events of Septemb&rtétds to cover more and
more remote legal branches. Therefore, the preseady will primarily focus on the
legal category into which the great bulk of antide laws traditionall§” fall, namely in
the broadest sense criminal 1&Laws from other legal fields will be taken briefiyto
account but only where this is deemed necessarthéogeneral understanding of the
direction that anti-terror legislation takes.

Thus, whilst it is primarily the criminal law againterrorism to be examined in this
research, in the context of counter-terror legistathere still remains one particular
branch of law that deserves special attention: tfahuman rights Human rights
present a set of human values and legal principplasare generally considered to be
"fundamental’®® Several national and international legal instrureeme aimed at their
protection®’ According to the Preamble of the Universal Detlaraof Human Rights
and of the International Covenant on Civil and f@i Rights, the recognition of the
inherent dignity and of the equal and inalienabights of all members of the human
family is the foundation of freedom, justice ancgeein the worltl Similarly, the
Declaration of the Rights of Man and of the Citiziscribes the "rights of man" as the

24 Although in recent anti-terror laws increasingther legal branches are concerned as well, as We wi
see in the course of this study.

% This will include also the law governing the crival procedure, as well as, if applicable, penitewti
law.

26| oof (2005), at 1.

#"Human rights have emerged as early as in 1¥Mdgfa Carta Libertatuy when the barons forced
onto the English King John the guarantee of centgjhts, in an attempt to limit his powers by law.
Subsequent human rights instruments include thiéidhebf Rights of 1628, the Bill of Rights of 1689
and, following the French Revolution, tfclaration des Droits de 'Homme et du Citoyan1789.
Among the international human rights instrumertig, Wniversal Declaration of Human Rights of 1948
and the International Covenant on Civil and PditiRights (ICCPR) should be mentioned, as well as
regional instruments like the European ConventionHuman Rights, the American Convention on
Human Rights, and the African Charter on Human Radples' Rights. For a concise overview on the
development of European Rights in Europe, see K{®d@4), at 6 et seqq.
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"natural, unalienable, and sacred rights of mahhe Preamble of the Convention for
the Protection of Human Rights and Fundamental dén@s ("the ECHR" or "the
Convention") speaks ofthiose fundamental freedoms which are the foundation
justice and peace in the world and are best manadion the one hand by an effective
political democracy and on the other by a commodeustanding and observance of
the human rights upon which they depenthe existence of various human rights
instruments and also supervisory bodies meanghbascope of the guaranteed rights
differs significantly from one human rights systémnanother. These differences may
result from the instrument containing the rightelt, but they may also be related to
different institutional settings or may even be theécome of different adjudicative
methods’® In view of these differences, the present study mdt only consider the
protection of human rights under the ECHR, but alsosituation at a domestic level,
i.e. the protection of fundamental or human righysthe respective national legal
system of the four countries to be examined: theddrKingdom, Spain, Germany and
France?®

1.2.1. TheECHR

The ECHR provides a comprehensive set of fundarheigtais (Arts. 1 to 18, plus
additional protocols No. 1, 4, 6, 7, 12, and 13)ety one of these rights can be subject
to certain restrictions. Restrictions can take @laoth at the level of the degree of
protection (by restrictively interpreting the scopkethe concerned right) and at the
level of limitations following on from the considgion of countervailing public and
individual interests. It follows that even the saled 'absolute rights' (the most famous
of which being Art. 3 — the prohibition of tortucg inhuman or degrading treatment)
only grant a relative degree of protection, whickere so may be limited when
interpreted in a restrictive mann&rAt the second level, restrictions follow from
general limitation clauses (such as Art. 15 ECE{R}pmmon’ limitation clauses in
Articles 8 to 11 of the ECHR (also known as 'quedifrights’), and, in certain Articles,

28 gottiaux (2008), at 10.

# This means that, in the case of the United Kingdomainly, but not exclusively, the human rights
guaranteed under the Human Rights Act 1998 wilcbesidered, for Spain, Germany and France the
fundamental rights guaranteed under the respeatitienal constitutional texts. The human rightshef
ECHR were preferred over other international humgints concepts, such as the Universal Declaration
of Human Rights, for instance, because breachetheofrights guaranteed under the ECHR can be
challenged before the European Court of Human RightStrasbourg (in the following: the ECtHR or
the Strasbourg Court). The human rights guaranteelér national constitutional law were additionally
taken into account as violations of them can bdlehged — to different extents — before the respect
national courts. For further details, see alsowelbd3.2.4.

30 E.g. Addo and Grief (1998).

3L Art. 15 of the ECHR confers the states the pokitsitib derogate from certain rights in times ofamw

or other public emergency threatening the lifehaf hation". Of the examined countries, only thetébhi
Kingdom found it necessary to make use of this igiom, concerning the situation in Northern Ireland
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'specific limitation clauses' (also called ‘limitaights'). ** Besides these explicit
restrictions, in certain areas the Convention ocsghave developed 'implied’ or
inherent restriction¥’ For the purpose of the present study, it is ingnirto be aware
of these limitations. So long as a state authdintits a human right within the scope of
what is permitted under the ECHR as interpretedhay European Court of Human
Rights ("the ECtHR" or "the Strasbourg Court"),dmntly it does not violate the right,
but instead applies the law in a way that is rettable with the ECHR. It i©only if a
state exceeds its powers to limit the concerndlk,rand thus surpasses the limits set
out by the ECHR and the case-law of the ECtHR, thabmmits a violation or a
breach of the concerned right. These are the adsesst interest for the evaluation of
the compatibility of anti-terror legislation and rhan rights. If the ECtHR stipulates
that the responding state limited or qualified gaia human right in a manner which
was just, it is presumed here that the state aictemtcordance with the applicable
human rights standard$.

When it comes to counter-terror legislation, of thghts guaranteed under the ECHR,

not all are of the same relevance. In this resgkote rights which we predominantly

affect and on which the present study will thusugacan be categorised in three groups:

(1) Art. 5 (the right to liberty and security of therpen) and Art. 6 (the right to fair

trial) can be said to be the most important rigbdmcerned with counter-
terrorism legislation. These rights are often lagdiin the course of the criminal
procedure, and therefore naturally often touchetthénfield of national counter-
terrorism legislation. The Strasbourg Court seemsttribute a high importance
to these rights, and in particular to the fairltpenciple enshrined in Art. 6(1),
which seems to have crystallised to become the rgentest whilst
simultaneously the limitation for the degree of @ogential encroachmefit.

32E.g. Art. 2 provides an exception for necessarjcpdorce, and Art. 5(1) lists the certain spexifi
purposes for which the right to liberty may be tieai.

33 See Sottiaux (2008), at 47, with further referance

3 This could be subject to debate, as the standerdECtHR applies is not always identical to the one
provided by other instances. See, for instancecd#ises of Caroline princess of Hannover, previoaly
Monaco, who applied to the German Federal Courtustice BGH, Judgment of 19 December 1995,
case VI ZR 15/95), and, following the dismissaltite Federal Constitutional CouB\erfG decision of
15 December 1999, case 1 BvR 653/96), and, ultimate the European Court of Human Rights
(Judgment of 24 June 2004, application no. 59320406ging that journalists had violated her rigt
privacy by publishing photos of her private life hilé the German courts found that the freedom ef th
press prevailed, arguing that the princess, aguadiof contemporary societypdr excellence (eine
“absolute” Person der Zeitgeschichtdad to tolerate more restrictions on her rightptivacy than
‘ordinary people', the ECtHR found the privacy lvd princess to be prevailing over the freedom ef th
press, and rejected to apply a different standaréidures of contemporary societgdr excellence

% Esser (2002), at 824.
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(2) Those rights that are less frequently ruled uportheyECtHR in the context of
terrorism are the right to life (Art. $and the prohibition of torture (Art. 3).
The right to life can be said to have been alraatiinged (often in conjunction
with Art. 13) if the national state fails to invggtte the death of one of its
citizens with adequate thoroughness; thus, the stsabbliged to carry out an
"effective and thorough investigation". It followisat the state does not have to
directly "kill" a person in order to be responsibbe a breach of Art. 2. Further,
the right can also be violated if the state fadlptotect its citizens adequately.
As to the prohibition of torture, the Strasbourdgas have shown an increasing
strictness when interpreting Art3.

(3) Further, counter-terrorism legislation also oftemerferes with the rights
protected under Arts. 8 (the right to respect fovase life), 10 (freedom of
expression), 11 (freedom of assembly and assoc)atind 14 (prohibition of
discrimination). However, these rights are qualifiand can therefore be
restrained more easily.

1.2.2. Domestic human rights protection

Those human rights safeguards which are guarantesdel national law also need to be
considered, as these are not identical to thosesriguaranteed under the Convention.
In 2002, Esser stated that "Europe, in the thirlermium anno dominiis on the way
to a community of values® This still holds true in 2008. However, being te way
implies that we have yet to arrive. There are stidhsiderable national differences.
Criminal law, and particularly the criminal proceduare predominantly still governed
by national law’® The European Framework Decision on Combating Fismoof June
2002 has accelerated harmonisation efforts regauslitostantive criminal law against
terrorism,”® but criminal procedure still greatly differs fromountry to country.

% But see the cases of the ECtHR against the UK revitee ECtHR established breaches of Art. 2
ECHR (right to life), on the basis that the statibefl to protect a person from a threat posed byIRA

or its paramilitary counterparts, or when the sfailed to investigate duly the death of one oftitizens:
McCann and Others v. the Ukudgment of 27 September 1995 (application n68481),Kelly v UK
Judgment of 4 May 2001 (application no. 30054/86)gh Jordan v. the UKudgment of 4 May 2001
(application no. 24746/94McKerr v UK, Judgment of 4 May 2001 (application no. 28883/95),
Shanaghan v. the UKludgment of 4 May 2001 (Application no. 37715/9%nucane v. the UK,
Judgment of 1 July 2003 (application no. 29178/98yShane v UKJudgment of 28 May 2002
(application no. 43290/98).

%" Esser notes that insofar, the Strasbourg judges bained confidence. He gives the example of
Ireland against the UK of 1978vhich contrasts to more recent cases againsteyuds well agSelmouni
against FrancgEsser (2002), at 818).

*® |bid. at 1.

39 For an assessment of the status of the crimimaigoiure in Europe, see Ibid. at 1 et seqq.

“? The Framework Decision has led to changes in tingiral law of the UK Anti-Terrorism, Crime and
Security Act 2001seeabove, Part II, at 1.4.1.), and Germany (Act of(@ember 2003Gesetz zur
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Similarly, while all four countries of examinatiohave ratified the ECHR, its
implementation on the national level greatly dgfem large part, due to the
constitutional and procedural differences. As aseguience, as can be seen by their
examination, the reception of the ECHR is not hoemoys in all Member Statéh.
Therefore, we also need to consider national hungdnts protection instruments and
mechanisms. More concretely, this means
- for the United Kingdom: to take into account thenkéin Rights Act
1998 and the case-law of the High Courts (in paldicthat of the House
of Lords) in applying this Act;
- for Spain: to take into account the Spanish Carstit of 1978 and the
jurisprudence of th&ribunal Constitucional
- for Germany: to consider ti@rundrechtethe basic rights granted under
the German Grundgesetz (the German Constitution, sometimes
translated as the "Basic Law") and protected anfbreed by the
German Constitutional Court;
- for France: take into consideration the French tan®nal rights as
guaranteed under th#oc de constitutionnalitéagainst which laws are
tested before their promulgation by f@enseil Constitutionnel.

1.2.2.1. Human rights protection in the United Kingdom®?

The United Kingdom has guaranteed human rightaflarger period than most other
countries. However, these rights were not guaranteegranted by a single codified
constitution. The situation has changed signifiganthen, in 2000, the Human Rights
Act 1998 (HRA) entered into forc® which served to codify most of the rights
enshrined within the ECHR (which the UK ratifiedealdy in 1950).

Excursus: the development of human rights in thigedrKingdom

Unlike in Ireland, Scotlari@ or in the United States, there is no codified tituton
for England and WaleS.There are good reasons, however, why the rushatéssto
create constitutions during the French Revolutiwmhrobt affect Britain. Besides being

Umsetzung des Rahmenbeschlusses des Rates vommil3002 zur Terrorismusbekdmpfung und zur
Anderung anderer Gesetase above, Part I, at 3.4.5.).

“1 E.g. Paul (2007); Keller (2005)

“2 For a concise, general overview in German langusee Rivers (2001).

“*3 However, in Scotland the HRA entered already fotoe in 1999 (cf. Kiihne (2006), at 639).

4 The constitution for Scotland is in effect providey the Scotland Act 1998.

*> However, Northern Ireland had a written Constitntiffom 1973 onwards, (Northern Ireland
Constitution Act 1973) that was repealed (and targe extend replaced) by the Northern Ireland Act
1998.
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an island and thus deliberately ‘different’ in mamagpects to their continental
neighbours, Britain had already recognised manthefguarantees which emerged| as
constitutional principles during the course of #rench Revolution. For instance, the
Magna Carta Libertatumdates back to 1215, and the so-called 'Statut®usd
Process”? origin of the principle of due process, was addfitg Edward Il in 1354/
In 1689, notions of due process were incorporated the English Bill of Rights
which, together with thé&lagna Carta is still cited by courts today.However, it is
true that, until the adoption of the Human Rightst A998, the UK has naqt
promulgated any constitutionabritten statement on human rights. Likewise, the
English courts have not found it necessary withigirt decisions to positively create
rights. The reason for this is simple: English lafounded upon the basic presumption
that individuals can do what they like as longtas not contrary to the laf.Thus, the
absence of any legal restriction or prohibitionprincipally considered as sufficient
evidence for the existence of a right. Further orafor the absence of codified
fundamental rights might be found in the Englisfetal pragmatisit,
In the last century, however, the situation sigaifitty changed: the ECHR was
adopted in 1950 and was ratified by the UK in 1864 in fact as the first state to do
s0™* In the same spirit, the UK as early as 1966 gahittecitizens the right to directly
lodge complaints before the European Court of HuRayhts*? However, in spite o
this early ratification, the influence of the ECHRR UK's legal system was rather
limited (though not negligible}® when compared to the influence it had in other

“° Statute 28 Edward I1l c.3.

" Kiihne (2006), at p. 638.

“8 Slynn (2005), at 479, who brings a very recentngda, the casdewis v. Attorney-General of
Jamaica [2001] 2 A.C. 50 (P.C. 2000), in which five Jaca men sentenced to death appealed the
constitutionality of the execution of the sentermethe grounds that the method of execution cited

a form of cruel and inhuman punishment contrarydth Magna Carta and the English Bill of Rights.

9 Ibid. at 480, with further references.

*0 Julian Rivers (Rivers (2001), at 128), refers tbekt Venn Dicey, who claimed in 1885 that one king
habeas corpuproceedings was more useful for the protectioftedom than hundreds of human rights
declarations following the French model. (Introdoictto the Study of the Constitution (1885)"10
edition, E.C.S. Wade, 1959, at 199).

®1 Spencer (1999), at 666. Also, international imsieats and tribunals emerged, promoting the respect
for human rights, in response to the atrocities mithed in the 1930s and 1940s in places like Geyman
and elsewhere. Thus, the Charter of the UnitedoNatand the Universal Declaration on Human Rights
internationalised the hitherto only domestic regartiuman rights (see Slynn (2005), at 481 et seq.)

2 Spencer and Padfield (2006), at 538.

%3 For instance, rulings by the European Court of HnrRights led to important changes in the law of
criminal procedure. Thus, the criticism utteredhie caséRepublic of Ireland v UK1978) 2 EHRR 25,

in which the Strasbourg court condemned variougriagation techniques that had been used in
Northern Ireland during the troubles for violatiAg. 3 (prohibition of torture and inhuman or dedjrey
treatment), influenced the drafting of the impott&vlice and Criminal Evidence Act 1984, which
revised the English law on criminal procedure amience. Section 76 was included in this Act
providing that confessions should be inadmissibled far as they were obtained by oppression (which
was definedinter alia, as inhuman or degrading treatment). See Speh@68}, at 669.
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ratifying states (such as the NetherlandsThis was partially due to the dualist
tradition in the UK: international treaty obligatis do not bind the courts unless
implemented into domestic statutory I&wThis meant that courts had to apply the
domestic law, supposing that it would conform te BECHR, and, in case of ambiguity,
interpreting it to conform. However, if the domestaw was clearly contrary to the
Convention, the courts were still bound to applis taw.>® Another reason for the
limited application of the ECHR before 2000 — befthie passage of the Human Rights
Act 1998’ — can be seen in thencept of parliamentary sovereignty.”® Under this
principle, the laws, which are drafted by the seigar parliament, present the will pf
the people. They must be applied by the judgesoattluestioning them or testing
their validity against "higher" legal principlesu@h as constitutional rights, for
instance). However, the concept of parliamentarywesggnty is increasingly
guestioned today in consideration of the globaktigyments which have had the effect
of reducing national sovereignty, such as the magonalisation of human rights, the
creation of a European Court of Human Rights, ai a& the emergence of the
European Union to which Member States confer monceraore powers’

The passage of the HRA in 1998 has brought abatifiiant changes with
regards to human rights in the English courts. Mgugrantees of the ECHR have been
elevated in the hierarchy of norms by being englrim statutory law, which tends to
prevail over case-law in the UK. As we have seefpre the HRA came into force, [n
the situation of an unavoidable conflict betweemmdstic law and the European

**In the Netherlands the ECHR is directly applicabbieaddition, international law ranks higher than
domestic law, so that courts are forced to appyEEHR. See Swart (1999).

% However, it is argued that the dualism is breakingn in the area of human rights (Warbrick (2004),
at 378). For an in-depth examination of the retetlop between the British law and European rights,
please consult: Spencer and Padfield (2006).

¢ Thus, inRegina v Secretary of State for the Home Officeyagte Brind[1991] 1 AC 696, the Home
Secretary banned a BBC broadcasting programme shonvterviews with several representatives of
certain Northern Irish organisations, among therm%iein. The allegation by the journalists thatliba
violated Art. 10 of the ECHR was rejected by thewLbords on the grounds that the law which
authorised the Home Secretary to ban the prograhmedeto be applied, even if this went against the
Convention.

>"In force since October 2000.

%8 This becomes clear when noting that the Governmthite Paper on human rights stated tthe“
courts should not have the power to set aside pyinegislation (...) on the ground of incompatibility
with the Convention. This conclusion arises frora timportance which the Government attaches to
parliamentary sovereignty Secretary of State (1997)SecretaryOfState (1,98(72.13 (thus pointed out
by Elliott (2007), at 3).

9 Elliott (2007), at 19 et seqq, who cites the récease decided by the House of LordsJatkson
(House of Lords, Regina (on the application of 3ack v Attorney General3 October 2005, UKHL 56,
2006 1 AC 262, where Lord Steyn held that a “pungl @bsolute” conception of parliamentary
sovereignty was “out of place” in modern Britaimda similarly, Lord Hope stated that “parliamentary
sovereignty is no longer, if it ever was, absolute”

11
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Convention, domestic law prevail&bAfter the enactment of the HRA 1998, the courts
are now obliged to apply the Act, in the same wagytapply other domestic statutes.
But the HRA 1998 has had a stronger impact on dletg' traditional interpretation ¢
the law than other statutes: its s. 3(1) provithes other laws have to be interpreted in
conformity with the Conventiof: This in fact means the abandonment of what is
known in England athe literal rulg the rule that a legal text, if it is clear, mist
interpreted according to its wording. By s. 3 af tHRA%? 1998, even if the wording i
clear, the courts are still held to interpret téet in accordance with the Conventfdn.
As a practical consequence, judges spend quite snee trying to give to their
traditional law a meaning consistent with the ECHifey do their best to make the
existing law compatible with the ECHR and undertakene wide and far-reaching
interpretations to this erfd.n a case of conflict where it isnpossibleto interpret
domestic law in conformity with the ECHR, two sitioms must be distinguished: |n
the case of domestimase-law since the enactment of the HRA 1998 the humdnrtgi
granted by the ECHR should prevail. However, in tase of conflict betwee
domesticstatutorylaw and the Convention, the domestic law, thecaditi, can still be
applied® All that courts can do then, in order to still ebg& human rights, is to issug a
declaration of incompatibility, which does not affethe validity of the norm ir
guestion, but is intended to draw the governmeattsntion to the conflict so that the
latter may change the law to adopt it to the HR&'guirements. There is a special ‘fast
track’ procedure to carry out the necessary chatigesvided that the government|is
willing to change the law. The hierarchical positiof the human rights provided by
the Convention is thus strengthened, but does aet the same supremacy as has
constitutional law in other countries such as ia thited States, Germany or Spain| to
name a few. Finally, it is also important to ndtattthe HRA 1998 provides that the

—_— —h

(7]

S5 Q

0 See the CasBaunderd1996] 1 CrAppR 463, in which British legislatioradh obliged Saunders to
answer questions, and made his answers admissilteurt as evidence against Saunders. This was
contrary to the "fair trial" principles under Af(1) of the Convention. The English Court of Appkeld
that English courts could have recourse to the f®an Convention on Human Rights and decisions
thereon by the European Court of Human Rights evien the law of England was ambiguous or
unclear. Saunders lodged an appeal at the Stragl@nurt, which ruled that Art. 6(1) ECHR had been
breached as the right to silence enshrined in #livetfial principle of Art. 6(1) had not been gradt
(Saunders v UK1997) 23 EHRR 313).

13, 3(1) of the Act provides:So far as it is possible to do so, primary legisiatand subordinate
legislation must be read and given effect in a which is compatible with the Convention rights.”

2'3. 3(1) reads as follows:SSt far as it is possible to do so, primary legislatand subordinate
legislation must be read and given effect in a which is compatible with the Convention rights

83 Spencer and Padfield (2006), at 541.

% Slynn (2005), at 495 et seq.; Elliott (2007), affie House of Lords confirmed this practice when i
ruled that Art. 3 of the HRA 1998 demanded intetgien in conformity with the Convention, even if
this went contrary to the clear wording to a dongegtrovision Sheldrake v Director of Public
Prosecution§2004] UKHL 43 (para. 44).

8 Spencer (1999), at 668.

% See s. 10 and schedule 2 of the HRA 1998. Sededlistt and Quinn (2006), at 49, 50.
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government, when introducing new legislation, ifigad to make a statement that,|in
its view, the Bill is compatible with the Conveniitf

When examining the competent organs which may ensaompliance with human
rights, it is important to bear in mind that, inngeal, the influence of the British courts
on legislative decisions is extremely limited, asresult of the principle of
parliamentary sovereignty (see above). There islooestic legal prohibition on the
enactment (or in fact maintenance) of legislatiomiclv is plainly inconsistent with
fundamental human right8In spite of this, the rulings of the House of Lerdave
shown a growing recognition of human rights. Theséngs have been taken into
consideration by the governméftAlthough parliament is not legally compelled to
pass laws which are in accordance with human ridhtss far it has shown a certain
interest to adopt legislation which is consisteithvihuman rights? However, Elliott
reminds us that “under the UK’s present constitdlarrangements, the jurisdiction of
British courts to review executive and legislataion for compatibility with human
rights norms ultimately remains vulnerable to migyaule.”"*

As a necessary consequence of the absence offeedazbnstitution, the UK does not
possess a constitutional court per se. Therefareydvidual can only challenge human
rights violations before the European Court of HankRaghts (under Art. 34 ECHR).
The absence of a national alternative to monitandmu rights violations undoubtedly
contributes to the high number of cases from theituBtrasbourd? However, the UK
does possess a highest national courtHitnese of L ords, which has also occasionally
ruled on the compatibility of British law and jupisidence with the HRA 1998 These
cases will be taken into account in the preserdys{when referring to counter terror
legislation). However, it is not to be expectedttti@e number of cases will be
comparable to the number of cases decided by totstal courts in other states, as
the requirements concerning both admissibility amekits differ substantially from

73, 19(1) of the Act.

% Elliott (2007). at 18. Spencer drew the same aich already in 1999. He holdsf there is one
matter of principle on which British politicians efl shades of opinion seem invariably to agreés the
importance of preserving the sovereignty of Parkati Spencer (1999), at 668).

%9 As the adoption of the Prevention of Terrorism 86005 proves, which was a clear reaction to the
House of Lords’ Declaration of incompatibility afdefinite detention of foreign terrorist suspests23

of the Anti-Terrorism, Crime and Security Act 200&)th Arts. 5 and 14 ECHRA( & Others v.
Secretary of State for the Home Departm§004] UKHL 56.

® This will was manifested, for instance, by thetfdmt the British legislator issued derogatiormrir
Art. 5 ECHR, invoking Art. 15 ECHR, in order to pent infringement of Art. 5 ECHR (Elliott (2007),
at 6 and 7).

" bid. at 19.

"2 \Warbrick (2004), at 378.

3 The judgments of the House of Lords delivered esiid November 1996 are available online at:
http://www.publications.parliament.uk/pa/ld/Idjudghtm (last visited on 13 January 2009).
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country to country. Unlike the Constitutional CourtGermany or Spain, the House of
Lords only hears a very small number of cases ear,\as it has a high discretion when
deciding whether to rule on a matter or fidit. only judges on points of law which the
Court of Appeal considered as of ‘general publipamance’ and has thus referred to
the House of Lord$® Consequently, the House of Lords’ judgments arehmiess
numerous, but at the same time more considere@labdrated, when compared to the
judgments of constitutional courts of other cowedyi such as those of Spain or
Germany’® The decisions of the House of Lords have bindiffgce for all other
British courts’’

In 2005, theConstitutional Reform Act 200%vas passed, which will replace
the House of Lords with 8upreme Court.”® However, the Supreme Court is not set to
open its doors until 2009, and thus its presence in the UK cannot be takém in
account for the present study.

As to the ECtHR, its place within the hierarchy tbe British courts is not well
defined®® Under s. 2 of the HRA 1998, a British court isyorgquired to take account
of the cases decided by the ECtHR; the latter'ssttets are not binding. In practice the
British courts generally do follow the ECtHR'’s jsprudence, since if they do not they
are likely to run the risk of having their judgmemfuashed by the ECtHRHowever,
there are exceptions where they have not followedjarisprudencé?

" This can be deduced from the formulation of tHev@nt provision (s. 33(2) of the Criminal Appeal
Act 1968, which statesThe appeal lies only with the leave of the CouftAppeal or the House of
Lords; and leave shall not be granted unless itadified by the Court of Appeal that a point oivlaf
general public importance is involved in the demisand it appears to the Court of Appeal or the stou
of Lords (as the case may be) that the point iswhieh ought to be considered by that HousEhe
formulation “shallnot be grantedinless..” implies that the general rule is indeed not targ the appeal,
unless — exceptionally — the matter appears tof lgemeral public importance or the Court of Appesal
the House of Lords deem it interesting to rule ugpon

5 See s. 12(3) of the Administration of Justice A869 (c. 58).

®To give an example, the House of Lords adoptest @8ldecisions in the year of 2000, whereas, the
GermanBundesverfassungsgericatopted 429 decisions in the same year, and thaiSplribunal
Constitucionalissued 312 decisions in 2000. The Fre@dnseil Constitucionnghowever, only adopted
43 decisions in 2000.

" Until 1966, they also bound subsequent decisidtiseoHouse of Lords. In 1966, the Lord Chancellor
issued a Practice Statement saying that the Hofidsords were no longer bound by its previous
decisions. In practice, the House of Lords onlelraoverrules one of its earlier decision (Elliattd
Quinn (2006), at 11).

® See Sueur (2004).

9 See the on the website of the UK’s Ministry oftilies (section: “what we do”, sub-section “supreme
court”), online available athttp://www.justice.gov.uk/whatwedo/supremecourt.trsited on 3 March
2008).

8 Elliott and Quinn (2006), at 14.

8 Thus, inR (Alconbury Developments Ltd) v Secretary of Statéhe Environment, Transport and the
Regions [2001] UKHL 23, the House of Lords heldn“the absence of some special circumstances it
seems to me the court should follow any clear amustant jurisprudence of the European Court of
Human Rights. If it does not do so there is attl@apossibility the case will go to that court whiis
likely in the ordinary case to follow its own caamst jurisprudencé. This view resembles in fact the
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1.2.2.2. Human rights protection in Spain

The Spanish Constitutional Court is the supremerméeter of the Spanish Constitution,
and, thus, the ultimate protector of human rightshiw Spain®® The Court's
functioning is regulated by the Constitution andhrough an Organic Laf#. Some of
its functions which will be seen to be relevanthe present Chapter are its ability to
control the constitutionality of laws (Arts. 161(4), 163 and 9%E); its protection of
fundamental rights and freedoms as recognised tis. Ab-30CE (Art. 161(1)(b)CE);
and to control the constitutionality of the legigda of the Autonomous Communities
(Art. 161(2) CE). As the European Court of Human Rights and aswiliesee the
German Constitutional Court, the Spanisibunal Constitucionahlso provides a right
of complaint for individuals to challenge violat®rof their fundamental rights:
Recurso de Ampardliterally the "remedy of protection”, subsequenitywill be
referred to as ‘constitutional complainfy. This procedure is aimed to protect
constitutional rights and freedoms against anyo@giublic power. It is the last of the
internal appeals available to a citizen for thetgetion of his rights, which is only
possible once they have exhausted all ordinarygolae<’® Any natural or juridical
person who was party to the proceedings and whmsla legitimate interest, as well
as the ombudsman or the attorney general, can ltdgeemedy’ The fundamental
rights and freedoms protected by this procedurdtarse of Arts. 14-3CE (cf. Arts.
161(1)(b)CE, read in conjunction with Art. 53(2}E). As a result of Art. 10(2CE,
these rights must be interpreted to conform wie Buropean Convention of Human

view taken by most courts in continental countriesiakes the difference between case law andesritt
legislation less rigid, as in practice also jud@gesontinental legal systems are reluctant to deviieom
High Court decisions, although they are, in theafjpwed to do so.

8 For instance, the ECtHR’s decisionMorris v UK [2002] 34 EHRR 52, where the ECtHR ruled that
the courts martial system breached the ECHR dd ita@t guarantee a fair trial within the meaningtof.

6 of the Convention, was contradicted by a lateciflen of the House of LordB¢yd v The Army
Prosecuting Authorit§y2002] UKHL 31. The House of Lords argued that Eheopean Court was given
‘rather less information than the House’ aboutdberts martial system, and that in consideratiothisf
additional information, there was no breach of @envention. (see references at Elliott and Quinn
(2006), at 14 et seq).

% The case law of the Constitutional Court is a\@éaonline at the web page of the Official State
Bulletin: http://www.boe.es/g/es/bases_datos_tc/tc (dmi visited on 13 January 2009).

8 | ey Organica 2/1979, de 3 de octubre, del Tribubahstitucional, LOTC.

8 Other important procedures related to constitatiaights are theecurso de inconstitucionalidad
("constitutional review"), by which fifty deputidsliputado3, 50 senatorssenadores)the President, the
Ombudsman, a regional government of Camunidad Autonomar legislative assemblies of a
Comunidad Auténomean challenge the constitutionality of laws (cft.Ar62(1)CE), and thecuestién
de inconstitucionalidaq"question of unconstitutionality"), by which thenties to a judicial dispute or
the judge can bring doubts about the question venethiule or an international treaty is constitoéb

8 Arts. 43(1) and 44(1)OTC.

87 Merino-Blanco (2006), at 199 et seq.
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Rights. The Constitutional Court frequently takes only the ECHR, but also the case-
law of the ECtHR into account when applying Art(2)JCE 2

1.2.2.3. Human rights protection in Ger many

Before Germany ratified the European ConventiotHofman Rights, its Constitution
already provided a powerful guard for the protecid fundamental rights: the Federal
Constitutional CourtBundesverfassungsgerichthe highest court of GermafyAny
individual can bring a matter before this court, filyng a constitutional complaint
(Verfassungsbeschwerdé}hey can demonstrate that one or more of theidamental
rights currently threatened and that they are djrezoncerned” Provided that the
requirements of admissibility are met, the Consthal Court is obligated to decide
upon any alleged violation of rights committed hg executive, legislative or judiciary
power. If theBundesverfassungsgeridhblds that a certain law is unconstitutional, the
courts may not subsequently apply this law. If Bumdesverfassungsgeriamaintains
that only a specific restrictive interpretation af certain law complies with the
Constitution, the Courts are obliged to interpie¢ tespective provision in the way
indicated by theBundesverfassungsgericih Germany, the Constitutional Court is
thus the main monitor of human rights. Individualn only institute a procedure
before the Strasbourg Court once they have unssfotlyslodged a constitutional
complaint to theBundesverfassungsgerichit.is the last legal remedy at the national
level. In principle, the individual cannot challenge vimdas of the ECHR before the
Constitutional Court, because the rights of the v@ation are no fundamental rights
within the meaning of Art. 93(1)(4aBG. " However, if a person is criminally
convicted, and subsequently (after the decision besome final) the ECtHR
establishes that the ECHR was violated during tioequlure, § 359(6) of the German
Criminal Code offers the concerned person the pdsgito reopen their case.

The fact that the individual does not have thditgbio directly address the
Constitutional Court for violations of the ECHR do@ot have such significant
consequences in practice: first, the rights gramedhe ECHR and by the German
Constitution, in many cases, overlap. Second, inyntases the Federal Constitutional
Court relies on the ECtHR’s case-law, although thigot always explicitly stated in

8 See Carrillo Salcedo (1994), with further refeesiand the following examples: STC no 1083/1990,
of 18 May 1993; STC no. 2457/1989, of 27 May 1998C no. 197/1993, of 14 June 1993.

8 All Judgments of the Federal Constitutional Cautdpted after 1 January 1998 can be retrievedenlin
at: http://www.bundesverfassungsgericht.de/entscheigumndml

% selbst, gegenwartig und unmittelbar betroffesee Art. 93(1)(4a)3G, §§ 13(8a), 90 et seq. of the
German Act Governing the Constitutional Coltindesverfassungsgerichtsged@&¥erfGG). See also
Bundesverfassungsgericiecision of 18 February 1999 - 1 BvR 2156/ 98¢iBien of 14 January 1998
—1 BVR 1995, 2248/94.

1 SeeBundesverfassungsgeric9 May 1974 - BvL 52/7{BVerfGE 10, 271, 274Solange ).
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the decisiong? Third, not only the ordinary German law, but atbe Constitution,
shall be interpreted in light of the ECHR.It is for these reasons that the
Bundesverfassungsgeriatiinstitutes an efficient “filter’ to reduce the nben of cases
brought to Strasbourg from Germatly.

1.2.2.4. Human rights protection in France

In France, fundamental rights can be found in vericonstitutional texts (i.e. the actual
text of the 1958 Constitution, the Preamble to #1946 Constitution, and also the
Declaration of 17897° The competent organ to watch over the protectién o
constitutional rights and freedoms is the Consohal Council Conseil
Constitutione),*® which, as its name suggests, is not a Court, dther a Council, in
the technical sens¥. Its judicial power is rather limited, in companisdo the
Constitutional Court of Germany or Spain, since individual complaints can be
brought before theConseil President Mitterand’s attempts to change thisasibn
remained without succes®. The Conseil’s function in protecting the French
Constitution is thus limited to reviewing the cangtonality of laws before their
promulgation. Therefore, it does not deal with &sisper se, but rather reaches
‘decisions’ about the abstract constitutionalitytbé law taken as a whole. Organic
laws always require constitutional ex ante reviéwt.(61 (1) of the Constitution),
whereas other laws can be reviewed, if so requdstatie President of the Republic,

92 Zippelius and Wiirtenberger (2005), at 154; sirijfaKithne (2006), at margin no. 39; Decisions of
the Bundesverfassungsgericiecision of 12 Octobert 1978 — 2 BvR 154/74 (143 8347); Decision of
18 March 2003, - 1 BvR 329/03 (BVerfGE 64, 135 (t9Decision of 13 January 1987 - 2 BvR 209/84
(BVerfGE 74, 102 (121); Decision of 26 March 1987 2 BvR 589/79 (BVerfGE 74, 358 (370);
Decision of 12 May 1987 - 2 BvR 1226/83, 101, 313(BVerfGE 76, 1 (78); Decision of 29 May 1990
- 2 BVR 254/88; 2 BvR 1343/88 (BVerfGE 82, 106 (1159).

9 ‘EMRK-freundliche Auslegungtf. Zippelius and Wiirtenberger (2005) By Judgmeii4 October
2004 (Case 2 BvR 1481/04; BVerfGE 111, 307, 318egf) the Constitutional Court recognised the
obligation to take into account the ECHR and Stasy's case law: it held that Art. 20(3) GG, which
establishes that the executive and the legis|gtbmeer are bound to the law, comprises the condidera
of the guarantees of the ECHR and the case lawblsstad by the ECtHR, within the scope of
‘methodologically defensible interpretation of flag/'.

% However, the ECtHR has also quashed a decisichedBundesverfassungsgerichh the Decision
von Hannover v Germangdudgment of 24 June 2004, application no. 59330/66ncerning the
complaint of Princess Caroline von Monaco agairgigpazzi's taking of photographs, the Strasbourg
Court held that the German view to limit the prdite for private life of contemporary public figwe
was contrary to Art. 8 ECHR. Subsequently, Bindesverfassungsgericatljusted its jurisprudence,
taking into account Strasbourg’'s case law (seejri&tance Bundesverfassungsgericidecision of 26
February 2008, case nos 1 BvR 1602/07; 1 BvR 1606/BVR 1626/07; Decision of 13 June 2006,
case no. 1 BvR 2622/05).

% Kortmann and Thomas (2004), at 296.

% |n the following also referred to as tBenseilor the Council.

9 All judgments of the Conseil Constitutionnel are retrievable at http://www.conseil-
constitutionnel.fr/conseil-constitutionnel/frand&s-decisions/2009/decisions-par-date/2009/sonanair
2009.42028.htm(last visited on 25 January 2009).

% Kiihne (2003), at 599.
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the Prime Minister, the President of the Nationas@mbly, the President of the Senate,
or 60 Deputies or Senators (cf. Art. 61(2)). ArR(B of the Constitution of 1958
precludes the possibility to appeal against degssiof theConseil Constitutionnel.
Once the Council declares a law as unconstitutjohe&n not enter into force (Art. 62
of the Constitution). The decisions of the Coursitd all other state institutiors.
Although the Council is not integrated into therarehy of the French courts, it is
authoritative when it comes to the interpretatiérthe Constitutiort If the Council
finds a statute or a provision unconstitutionag grovision(s) in question may not be
promulgated!®* With respect to international treaties that theu@dl finds
unconstitutional, these may only be concluded tified once the Constitution has
been amendef? The conformity of existing international treatigigh French national
laws is not reviewed by the Constitutional Counibwever, the other national courts

review this®

1.3. The paradox of terrorism, counter-terrorism an  d human rights

The reader should be aware of a general paradtixsrcontext: terrorism presents a
threat to the enjoyment of some of the most funddaldhuman rights (such as the
right to life); the fight against terrorism, on tbéher hand, also necessarily limits, and
sometimes even erodes certain human ritfitShis places a double burden on the
state: first, the protection from human rights atins by part of the terrorists’ and
second, the protection from human rights violaticosnmitted by state authorities in
their fight against terrorism. The state is facathwa dilemma: an activity of the state
that aims at guaranteeing security as a precondibiothe freedom of its citizens must,
simultaneously and inseparably, reduce that freedothalso thereby the security of
individuals.!®® The reconciliation of these seemingly opposedrésts, protecting
national security and upholding human rights, isately one of the greatest challenges
facing democratic societies today. However, itas ffom being a new phenomenon.
This issue has been addressed by innumerable authoecent years when analysing
counter-terrorisnt’’ Indeed, some argue that in order to guaranteerisedu certain

% Kortmann and Thomas (2004), at 283.

100Bel| (2001), at 33.

101 Art. 62(1) Constitution.

192 Art, 54 Constitution.

193 5ee below, Part 2, at 4.2.

104 See also Sottiaux (2008), at 1, 2, with furthéenences.

195 Eor instance, see the cases against the UK, dhote 18).

198 K ihne (2004), at 3.

197 |bid., Aolain (2003), Bachmann (1998), Baldwin afidtcher (2004), Bassiouni (2005), Benedek and
Yotopoulos-Marangopoulos (2004), Blakesley (200Bhpyle (1986-3), Crank and Gregor (2005)
Delmas-Marty (2007), Dooley Kent (2000), Duffy, Geoand Beatson (2000), Feldman (2006), Fenwick
(2002), Fenwick (2005), Freedland (2005), Gearty0@), Goldsmith (2005-1), Eden and O'Donnell
(2005), Hedigan (2005), Hoffmann-Riem (2002), |gefat(2004), Krekeler (1979), Lemmens (2004),
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circumstances, it is necessary to give up ceridierties and human rights (e.g. the
ticking bomb scenario for the justification of tam)!°® Others hold the view that in
times of terrorism, it is more important than evercombat terrorism in a manner
consistent with the principles of human rights f&Mn support of the first view, it has
to be admitted that states presently fail to guaeabsolute security for their citizens.
Hence they are under public pressure to take gdtioorder to restore confidence and
trust in their power. States have to show that ey capable of effectively dealing
with the “new threat”. They have to become proactin order to protect society from
today's terrorist attacks, it is no longer suffiti¢o prosecute the actors of a terrorist
attackex post on the contrary, considering the devastating ltesaf contemporary
terrorist actions, it is crucial to prevent actfnem even attempting a terrorist attack,
thus, taking action proactively instead of repnesiyi'® For the purpose — but maybe
also under the pretext — of this prevention, humgints are increasingly restricted. As
criminal perpetrators, by definition, can only dentified with certainty once they have
committed the harmful act, preventive measures atabe restricted to the proven
actors, but apply necessarily to a much broaderumrof people, including
predominantly innocent citizens. Admittedly, pretten is crucial in the present case.
At the same time, one cannot but realise thatdinigent focus on prevention ultimately
undermines a most basic principle of criminal ladlwe presumption of innocence. The
conflict between counter-terror measures and thsypnption of innocence is only one
of the many conflicts that arise in the contextofinter terrorism and human rights.

| argue (supported, inter alia, by the Strasbourgr€}** that the question of balancing

Loof (2005), Lopez Garrido (1987), Martin (2003)eMre Delgado (2007), Nolte (2002), Palazzo (2006),
Pariseault (2005-3), Pious (2006), Prantl (200®gdh (2006), Roche (1989-90), Rudolphi (1979), Bada
(2004-1), Seiderman (2004), Sottiaux (2008), Ta{B603), Terradillos Basoco (1988), Touchot (2004),
Vercher (1992), Vogel (1978), Walker (2006), Waltéoneky, Rében and Schorkopf (2004), Warbrick
(2002), Warbrick (2004), Wilkinson (1986), Wolfgahigffmann-Riem (2002), Zlataric (1975), Reinisch
(2006).

198 Dershowitz (2002).

19T name a few: Boyle (1986-3), Goldsmith (2005Pipus (2006), Blakesley (2006), Prantl (2002).

10 For the new focus on prevention, see also the acatipe study of Walter, Véneky, Rében and
Schorkopf (2004).

11 Others include the problem of reconciling covestiqe observation, e.g. telephone tapping, with the
right to privacy, or the prescription of associachat are considered as promoting terrorism thi¢h
right to free association, to name only a few.

112vBeing aware of the danger such a law poses oéumitiing or even destroying democracy on the
grounds of defending it, [the Court] affirms thaetContracting States may not, in the name of the
struggle against (...) terrorism, adopt whatever memsthey deem appropriatélass and others v
Germany Judgment of 6 September 1978 (application no 9513, para. 49. Similarily, the Inter-
American Court of Human Rights ruled that 'no nratt@w terrible certain actions may be and regasdles
of how guilty those in custody on suspicion of m@vicommitted certain crimes may be, the State does
not have a license to exercise unbridled poweo aise any means to achieve its ends, without refgard
law or morals. The primacy of human rights is wydetcognised. It is a primacy that the State can
neither ignore nor abridge.Céstillo Petruzzi v PeruACHR, Judgment of 30 May 1999, Series C no 52,
at 204). Also national courts adopted similar rgéinsee, e.g. the Spanish Supreme Court, which held
that "from the perspective of the legitimacy of istg to defend itself against terror, this defernes
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freedom against security cannot lead to the erosibrhuman rights, but that a
reconciliation of counter-terror legislation witluinan rights is not only possible, but
also necessary to effectively combat terrorism. tMasnan rights already provide for
gualification clauses, meaning that the legisldtad already foreseen the necessity to
limit those rights in certain cases, in view of@tfiundamental rights with which they
might conflict. Even extreme emergency situati@ugh as "time of war or other public
emergency threatening the life of the natfdhhave been foreseen: thus some human
rights instruments, such as the ECHR, include d®rog clauses, thus it is possible,
under certain narrow conditions, to derogate framain rights-** In the present study,

it is maintained that, at least in the case of fthe countries of examination — the
United Kingdom, Spain, Germany, and France — exgshuman rights instruments
provide sufficient limitations and derogation fée#ls, which show the necessary level
of flexibility, to cope adequately with terrorigtreats. Thus, the protection of national
security is possible within the existing human tsggframework. Having said this, a
different question arises: do democratic legiskitovhen faced with terrorist threats,
take the existing human rights duly into account?

2. Purpose and aim

The central question is therefore: to what extemt lBuman rights observed when
fighting terrorism? The thesis presented hereas democratic legislators, when facing
terrorism or other extraordinary criminal phenoménech as organised crime), show a
growing tendency to ignore human rights. It is neimed that the democratic legislator,
when confronted with terrorism, tends to surpasdithits of human rights as provided
by either the national human rights protective b(lch as the constitutional court) or
an international or supra-national organ (for exi@ntpe European Court of Human
Rights). This is anything but a new observatibms a consequence, the goal of this
study is not to come up with a brand-new theorytesrorism, but rather to contribute
to the ongoing discussion by providing further grém substantiate the thesis that
counter terrorism measures, in general, and, itiqodar, legislators of anti-terror laws,
show a tendency to ignore human rights. Moreovhis fphenomenon can be
generalised to other types of crime that are peeceas particularly dangerous, such as
organised crime, recidivists, and sex offenders.

only take place within the respect of values thefing a State governed by the rule of law, and thus
without violating those which they claim to defeh@Tribunal SuprempJudgment of 20 July 2001,
Criminal Chamber&ala de lo Penal) STS 1179/2001.

3 Art. 15 of the ECHR.

4 This derogation mechanisms have been comprehénsivalysed by Loof (2005).

15 prantl (2002), Blakesley (2006), Kithne (2004).
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A common argument on the part of politicians, daban the part of some researchers
is that terrorism can only be combated effectiviélywe sacrifice certain human
rights*® Could this be true? To explore this question, fire Part of this thesis is
dedicated to the history of terrorism. The histalrianalysis may give indications as to
whether it is really necessary under certain cistamces to reduce existing human
rights protection. Without anticipating too muctmeoof the general conclusions of the
first Part should be forestalled already; the pregeon of human rights is indeed of
vital importance if we do not want to end up initaaion where non-state terrorism is
eventually replaced by a more systematic and tbexdtirther reaching state terrorism.
This conclusion confirms Kihne's observation that the history of states it was
always the real or pre-textual concern of the sfatesecurity — thus also freedom — of
its citizens which led to the building up of a petfsystem of control, where no more
space remained free from state control, and whiggntually ended in totalitarianism
and fascism™!’ We should also anticipate that the outlined histof terrorist
movements will concretely show that one type ofaigsm is less desirable than any
other, that being, state terrorism; its power angact are much stronger than those of
any non-state actor. From this, it is apparent #mi-terror laws may never open the
door to absolute governmental power. Moreoveratesitrong enough to suppress any
rebel tendencies is not desirable, simply becausearteasures of suppression will, as
history has shown, contravene basic principles whdmity, and, what is more, will
create terror themselves. Another outcome of trstohical overview will be the
following: one of the principal goals of terrorigssto undermine a State’s authority,
and this is most efficiently done by coercing that& into the adoption of measures
that are against the State’s own very principlesrévconcretely, it is in the terrorists’
core interest to compel the legislator to adoptti@adaws that will highlight to society
the weaknesses and brutality of the State. Consdlguan effective anti-terrorism
policy requires that the democratic legislator widit give in to this provocation, but
will rather remain proportionate and reasonable rwialopting counter-terrorist
measures, to preserve the rule of law and theregtbwn authority within the civil
society.

From these findings, it will be concluded that uadimitations of human rights,
along with undue extensions of executive powers,caunter-productive in the fight
against terrorism and play into the very hand$ioéé they aim to combat.

M1 Eor instance, the renowned terrorism expert Walsgrueur argues that only two means are capable
of effectively eradicating the present fanaticdeem: one of them is massive violence, the otbtinlg
time pass, as experience has shown that the pnesgetof terrorism will decrease in the coursermgt

He finds the assumption that the terrorist threabverestimated and that terrorists will never iobta
weapons of mass destructions or at least not @se th candid and unrealistic. See Cicero - Magtigin
Politische Kultur (2004a)Candide, Kassandra und die Zukunft des Terrorismus

17 Kihne (2004), at 4.
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It is upon this foundation that the second pathefthesis is written. Part 1l will give an
inventory of the anti-terror laws of different cdtas throughout different periods.
These are selected and examined from the perspectihuman rights, taking into
account national and international case-law, as agahational academic writings. With
this descriptive Part, | strive to give, by meahexamples, some clarification as to the
general compliance of anti-terror laws with fundatag both European and national,
human rights. A second and related purpose of Rlaig is to identify, if possible,
common general developments in anti-terror legmhathroughout the years, as well as
existing national differences. Is there a growindination to comply or not to comply
with human rights when drafting anti-terror laws#tRer, the country reports will help
to recognise some general characteristics and neregeof anti-terror legislation that
can be identified in the national laws of all f@auntries. Is it a general feature of anti-
terrorism legislation that human rights are res@dP National differences and
particularities need to be taken into account, godsible explanations for the
differences will be sought. In addition, the effeftterrorist acts on the subsequent
legislation will be analysed. The impact of thestsas vital for the present thesis
because it is only if we can prove a causal relatip between a terrorist act and a
subsequent law which derogates from human rightg, the thesis that the legislator
respondsto terrorist acts by derogating human rights isficored. It is therefore
scrutinised how far terrorists indirectly change ttaw through their acts. In this
context, the impact of September™dn posterior anti-terror legislation will natusall
receive special attention.

Counter-terrorism legislation cannot be discussidout some preliminary remarks on
the very notion of "terrorism”. Part | pursues, ides the argumentative purpose
mentioned previously, a second goal, namely to eptualise the term. To this end, |
shall very broadly contemplate those movementsgaodps that have been defined, by
at least one author, as terrorist movements. TthissPart aims to give a clearer picture
of the diversity and different meanings the worelttirism" is often associated with. A
historical context is provided, social and politipaeconditions for the evolvement of
terrorism are examined, but also some philosophtbaughts and ideas which
stimulated terrorist actors are briefly explainéidwill be outlined which groups or
which actions have been labelled with terrorismonder to better understand the
reasons and motives of the actors and the diffdiastors which contributed to the
emergence of terrorism. It will also be examineavHherrorism developed throughout
the years, and therefore, the focus will be on ého®vements which have had an
impact on future actors. It is important to notettthis Part is by no means exhaustive;
it rather presents a selection of examples of tstr@roups, which will show the
diversity, the ambiguity, and the "ungraspabiliby'the notion.
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The journey through the history of terrorism andirder-terrorism necessarily brings
about further questions and dilemmas which one w@meos on the way. To discuss
these would make this thesis a never-ending stéoyvever, some of these problems
might constitute mouth-watering food for other ashers, and therefore should not be
left out. They will hence be briefly presentedts very end of Part Ill.

3. Methodology

The method used in Part | may be described astarice approach in which the

different historic terrorist movements will be exasd. This method was chosen in
order to obtain a more comprehensive idea of tha téerrorism”, before studying

antiterrorismlegislation. In addition, this Part serves as ajuarentative basis for the
thesis defended; it provides useful arguments ttedime the importance of preserving
human rights when fighting terrorism.

However, the present research is first and forensostomparative legal study.
Comparative legal research seems almost unavoidabtee area of contemporary
counter-terrorism legislation: terrorism tradititigaused to be geographically limited
to a certain territory, but this is no longer tlase today. As terrorism globalises, anti-
terror legislation can no longer be restricted taegional or national level. This
observation is confirmed by the enhanced internatioefforts in this field™®

"8 There are a number of universal Anti-Terrorist @tions, such as the Tokyo Convention for the
Suppression of Unlawful Seizure of Aircraft (14 968), the Hague Convention for the Suppression of
Unlawful Seizure of Aircraft (16.12.1970), the Cemtion for the Suppression of Unlawful Acts Against
the Safety of Civil Aviation (23.9.1971), the Protd for the Suppression of Unlawful Acts of Violenc
at Airports Serving International Civil Aviation 42.1988), the Convention on the Prevention and
Punishment of Crimes Against Internationally Prtgdc Persons (14.12.1973), the International
Convention Against the Taking of Hostages (18.129)9the Convention on the Physical Protection of
Nuclear Material (3.3.1980), the Convention for Swgpression of Unlawful Acts Against the Safety of
Maritime Navigation (10.3.1988), the Protocol foetSuppression of Unlawful Acts Against the Safety
of Fixed Platforms Located on the Continental Sk#&{.3.1988), the Convention on the Marking of
Plastic Explosives for the Purpose of Identificati(l.3.1991), the International Convention for the
Suppression of Terrorist Bombing (15.12.1997), Ititernational Convention for the Suppression of the
Financing of Terrorism (9.12.1999), and the Drafin@prehensive Convention (Report of the Ad Hoc
Committee established by General Assembly ResollE0210 of 17 December 1996 plus Annex |, Il,
[l). In addition, there are several regional Amg+rorist Conventions: the European Conventionten t
Suppression of Terrorism (27.1.1977), the Counlnfrework Decision of 13 June 2002 on Combating
Terrorism, the Inter-American Convention Againstréesm (3.6.2002), the Arab Convention for the
Suppression of Terrorism (22.4.1998), the OAS Catiga to Prevent and Punish Acts of Terrorism
Taking the Form of Crimes against Persons and &&laktortion that are of International Significance
(Organisation of American States, 23.10.1986), I®ARC Regional Convention on Suppression of
Terrorism (South Asian Association for Regional @emtion, 1987), and the Convention of the
Organisation of The Islamic Conference on Combalimigrnational Terrorism (1.7.1999). Finally,
several Security Council Resolutions concern teeage.g. United Nations Security Council Resohgio
1368, 1373, 1377, 1390 and 1441). Most of thegeuiments are provided as annexes in Walter, Véneky,
Roben and Schorkopf (2004). An online collectiortha world's laws against terrorism is availabte at
http://jurist.law.pitt.edu/terrorism/terrorism3ani{visited on 8 June 2008).
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Nevertheless, large parts of anti-terror legistat@re predominantly still national,
although European and international influencescarestantly growing™® In view of
this still prevailing, though diminishing, dominanof national law in the field of anti-
terror legislation, a look at the differing natibnr@sponses may generate valuable
insight as to where Western European states ptgstand. Further, it is only through
comparison that one may assess whether a certaisungeis taken individually by the
legislator of one state or whether it is of moraegal nature. A comparative analysis of
anti-terrorism legislation in the area of crimidalv of the four countries was thus
chosen with the aim of gaining a more general antbee "global" perspective on the
guestion of how much Western European legislatake into account human rights
when adopting anti-terror legislation. If in alluio justice systems some common
elements can be identified, it can be presumediege elements may also exist also in
other legal systems, at least in those that ar#gasito the ones examined.

However, the comparative perspective brings aboatheer aspect: as Nijboer pointed
out, when comparing law, "a historical dimensionl waturally come along*?° This
becomes evident when thinking of the most promiexample — the laws adopted in
the aftermath of September™ How can we understand the enormous mushrooming
of anti-terror laws by the end of 2001 and the beigig of 2002, without taking notice
of the "historical' attacks of Septembel"2IThus, not only the laws after this date, , but
also those adopted before will be described.

Some remarks on the used methods — a justificatiarnoice, concrete scope,
as well as limitations and pitfalls of the appliggethods — should not be omitted,
before we can delve into the history of terrorisna ahen find our way through the
dense forest of anti-terror legislation, in order reach our final destination — a
confirmation or rejection of the aforementionedsike

3.1. The historical approach — justification and me  thods

This historical approach is followed in the firdrE but also to a degree in the second
Part. With respect to Part |, the historical applhoavas utilised for several reasons: first,

119 See previous note. On a European level, imporiasttuments include the Council Framework
Decision of 13 June 2002 on Combating Terrorisra, @ouncil of Europe (COE)'s Convention on the
Suppression of Terrorism of 27.01.1977 with the radiveg Protocol of 15.5.2003, as well as the COE's
Guidelines on Human Rights and the Fight againarofiem (2002), and the Guidelines on the
Protection of Victims of Terrorist Acts (2005hter alia. For more EU action in the area of counter-

terrorism, please consult
http://ec.europa.eu/justice_home/doc_centre/critti@raorism/doc_criminal_terrorism_en.htnnelevant
instruments of the COE are retrievable at

http://www.coe.int/t/e/legal_affairs/legal_co%2Doaton/fight_against_terrorism/2_adopted_texts/Rele
vant%20instruments%20and%20documents.asp#TopOfBatfevisited on 8 June 2008).
120 Nijboer (2005), at 8.
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to provide a conceptualisation of terrorism. We nmanspeak about anti-terrorism
legislation without previously defining what tensm means. Therefore, the historical
Part will provide an overview of what people haderitified as terrorism, how the
notion has changed depending on time, place, aoib-political contexts, common
elements of the phenomenon (if there are any)warndh factors contributed to people
resorting to terrorist methods. Second, a lookatHistory of terrorism will also serve
to verify my first thesis, namely that the obsem&rof human rights is crucial to
minimise the preconditions for terrorism and tceefively combat it in the long run. |
am well aware that the authority of lessons leforh history is considerably limited.
Historical preconditions that lead to one eventraeeer the same in different times and
different places. The interplay of factors thatedetine a certain development is too
complex. Yet most will agree that there are somg general conclusions that can be
drawn from history. This is also being done whenrfalating laws:?* Therefore, it
must be legitimate to draw some general concludiams historical experience.

As to Part Il, the historical approach was utilisiere because it seems
inevitable in a legal comparison to include thetdrisal origins and the historical
development of the different laws. Additionally, @&ea about how the law may
develop in the future can only emerge when als&ifgpfrom a historical perspective.
Part Il is structured into four chapters, each biclh describes the legislation of one
country. Each 'country report' is divided into #arparts — laws adopted prior to
September 1, laws adopted in its aftermath, and current deprakents. The approach
is therefore mostly chronological, and sometimiethdme and time correlate, thematic.

3.1.1. Methods

The historical facts that will be presented in Rate the outcome of a research based
mainly on secondary sources. | relied mostly onbibeks | came across, driven by my
own curiosity and by serendipit{” | supplemented the gathered information on the
basis of books that historians recommended to mdoing so, a fairly balanced view
was sought. However, in the politically-loaded diebf terrorism research this is
extremely difficult, if not impossible. It shoulti¢refore be stressed that the overview
cannot be seen as exhaustive, but rather as atigeled examples following the
specific focus of the present study.

121 Naturally, having been formed in the German legadition, the first example that comes to my mind
for such "applied history" by the legislator is termanGrundgesetzwhich was formulated and
adopted after the outrageous experiences durinthitteReich.It was the declared purpose of this "basic
law" not to repeat the mistakes from Weimar, anthsdt seems that the attempt has not failed.

122 Merton and Barber (2004).
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3.1.2. Scope of the historical overview

A few preliminary remarks should be made on thepscof the historical section. In
particular, certain choices need to be clarified smbstantiated.

a) Focusof thehistorical overview

It must be clarified that the focus lies not so mumn a balanced account of all
atrocities ever committed by terrorists in the wrlhistory, but rather on giving a
clearer idea of what terrorism may or may not he, diversity and complexity of the
phenomenon and the different ideas defended bgrists. Further, to give a more
balanced picture, state terrorism was also chasédre tincluded in the overview. As it
turned out, this Part provided strong argumentsnfgrfirst thesis. Finally, in view of
Part I, special attention was given to more rectartorism experienced in the
countries subject to the comparative law study, ilee United Kingdom, Spain,
Germany and France. Albeit these groups did ndiate the same impact with regard
to the number of victims and the scope of damag#ated to them, they had however
one thing in common; all of them substantially tecchanges of the national law, and
are therefore of primal importance for this study.

b) Different notionsof terrorism

Historians may reproach Part | in that it also ulles groups that are selectively
considered as terrorists, such as terrorism inBib&. In choosing these groups, my
opinion shall not be reflected about whom | regasch terrorist. Quite the contrary, it
was a conscious choice to especially include gromipsse terrorist nature is rather
debatable, but who indeed have been considerdehsitby some authors, as terrorists.
This may demonstrate the ambiguity of the termigpland the consequent danger of
labelling. For the same reason, there may be q@y&tatween the notions wfrror and
terrorism, as well as between terrorism g@oditical violence Although | am aware of
the importance of distinguishing these conceptdjaVve decided to also include
situations that might be called terror or politigadlence, rather than terrorism, as long
asotherauthors did in fact call the respective act ar tét¢errorism”.

c¢) Point of departure

Historians follow different approaches when outignithe history of terrorism. Many
take as a point of departure the French Revolutidren the term “terrof®is said to
have entered into European languages, describengetiime under which the Jacobins
fought their political enemiesrdgime de la terre)r*?* Some authors depart even

123 The termterreur itself derives from the Latin verterrere which means "to cause to tremble".
(Chaliand and Blin (2004a), at 9).

124 7)ataric (1975)at p. 474, Fn. 2; O'Connor (200p)at; Roberts (2005) at p. 1; Piper Welt am Sapnta
http://www.wams.de/data/2004/01/25/228231.hiigited on 08-05-07.
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earlier, i.e. the first century A. D., when a groop Jewish resisters, the so-called
“zealots”, fought against the Roman occupation @eftine!?®> A few see the first
traces of terrorism in the Bibfé® In an attempt to give at the utmost a broad pégtur
shall start at the earliest point in history, wisame authors believe to have identified
terrorist groups.

3.1.3. Relevance of the research

There are innumerable publications dedicated tohiktory of terrorism?’ Yet the
perspective chosen in this thesis is a very syeoife, a perspective chosen in order to
prepare the reader, and indeed author, for Paln this sense and only to this extent,
the description strives for originality, but it do@ot pursue, for a non-historian the
rather ambitious aim to give a significant conttibn to the immense amount of
already existing literature on the history of teism. At the most, the specific examples
and the conclusions drawn at the end may in some qoatribute to the general
discussion related to terrorism and counter-tesroriHowever, as stated earlier, the
objective of this Part is more modest: Part | aipngnarily at giving background
information and historically-based arguments tossaittiate the choice of the thesis
defended in Part II.

3.2. The comparative criminal law approach

3.2.1. Some prediminary remarks on comparative resear ch

The method of a comparative criminal law analydiardgi-terrorism legislation and its
human rights limitation was chosen for several saasFirst, an "enormous potential
for acquiring knowledge and creating law" can bénga by comparing different
national laws?® Or, in the words of Anselm von Feuerbach, "théest source of all

discoveries in every empirical science is compariand combination'® Moreover,

"foreign comparison broadens the perspective fatistmn-making, and leads to
consideration of the solutions of others who hawesaered the problem in a world

12% chaliand and Blin (2004b)59; Anderson and Sloa®220at p. xxiii ; Harzenski (2003), at p. 140 Fn.

17; Barghothi (2005), at 57.

126 5'Connor (2001)at p. 1; Martin (2003), at p. 4plBFitzgibbon (2004), at 98.

127 To name a few: Laqueur (2004b), Chaliand and BE804a), Harzenski (2003), Roberts (2005),
Zlataric (1975), Rougeron (1979), Martin (2003),rd-¢1985), Hoffman (1998), Anderson and Sloan
(2002), Wieviorka (1991), Lutz and Lutz (2005), 8¢l (1984), Schmid and Jongman (1988), Williams
and Head (2006).

128 Eser (1998), at 77.

129 Eser (1997), at 81, citing: J. P. A. FeurbachciBluf die teutsche Rechtswissenschaft. Vorrede zu
Unterholzners juristischen Abhandlungen (1810), Amselms von Feuerbach kleine Schriften
vermischten Inhalts 163 (1833).
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facing increasingly similar issue§® However, in order to be elevated to the level of
science, comparative legal research must be coedueccording to generally
recognised methods and, therefore, it must be ethraout purposefully and in a
methodically correct mannéf! Following Eser's distinction between the different
functions of comparative criminal lat#? the present study may best be classified as
‘academic-theoretical comparative jurisprudence’, it will fulfil the function to
provide a better understanding of the law, in thesent case, of the criminal law on
terrorism. Thus, it may reveal the goals and litiotss of different legal system& It
may also help legislators when reforming the natioand European/international
law 34

3.2.2. Relevance of the compar ative resear ch

No one contests the general relevance of a stusBarehing terrorism and counter-
terrorism. The events of Septembef"Have shocked the entire world. The Madrid
Bombings in March 2004 and the London Bombings ar yater in 2005 served to
confirm the fear that Western Europe is far froningesafe from terrorist attacks.
However, counter-terrorism has also led to growomncerns. The United States
especially have shown a firm determination to cansaior with means that go beyond
the limits of international law, for instance thetehtion centre in Guantdnamo Bay,
where "illegal enemy combatants" are held, who engither constitutional rights nor
the rights conferred to prisoners of war underGeaeva Conventiors> Also the wars

in Afghanistan and Irag were presented as meastfi@sinter terrorism (although with
respect to Irag, the presumed existence of weapbnsass destruction was given as
another argument), not to speak of secret serdteitees like the CIA's secret flights
in Europe, dubious interrogation methods like "wdtearding"**® and the so-called
"extraordinary rendition” of terrorist suspects t¢ountries where they could be
subjected to tortur&’

130| 'Heureux Dube (1998), at 39.

131 Eser (1997), at 493.

132 He distinguishes between legislative comparatase [consulting foreign laws to create national
legislation), academic-theoretical comparativesjpiudence (comparing different legal orders toevett
understand law), and judicative comparative lawn@somparative law in the concrete application of
the law). Ibid. at 498.

133 bid. at 507.

134 |bid.

135 Eor details on the conditions as well as legabfgms concerning Guantanamo, read: Ratner and Ray
(2004).

1% The BBC Correspondent Paul Reynolds describes"thisrrogation method" as follows: "Water-
boarding involves a prisoner being stretched onbhisk, having a cloth pushed into his mouth and/or
plastic film placed over his face and having wateured onto his face. He gags almost immediately."
(Reynolds (11 December 2007)).

1370n rendition practices, for Europe, see ECCHR @06br the United States, cf. Ratner and Ray
(2004), at 49 et seq.
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The topics of terrorism and anti-terrorism indeegbg particular popularity. In recent
years, for obvious reasons, the literature on tismoand anti-terrorism legislation has
literally exploded. Studies have been carried ath ton nationaf® and internationaf®
levels, and increasingly included comparative ases}’° Multiple are the works on
anti-terrorism legislation, ranging from criticaksessments on the similarities of
terrorism and anti-terrorist over problems connected with the evaluation of the
effectiveness of counter-terrorism meastife® studies analysing parts of national
legislation against terrorism in further detdfl Also, comparative research has been
done: already in 1992 Vercher published a comparatiudy of criminal anti-terrorism
law, covering the legislation of Spain, ltaly, Fcan Germany and the UK? Another
comparative study covering the same states evess dadck to 1987%° Further
comparative analyses regarding the legislation lace after September “1have
extensively been carried out by the Max-Planckiug for Public International Law
of Heidelberg and by the Wetenschappelijk ondergzoedn documentatiecentrum
(WODC)®While there have been publications as to the legahges that occurred
after September 1 most of them cover either the international/Eemp legal
order**” or exclusively one national ord&? Moreover, the failure to comply with
human rights, and namely with the ECHR, has besesagd by many’ but few have
undertaken to study and compare the national hungdms protection of different
Western European states, along with the protegtiiomided by the Strasbourg Court in

138 For the UK, see for instance Wilkinson (1988); @il and Connolly (2002). More recently:
Walker (2006); for Germany, see for instance Juilk®96). For Spain, see e.g. Reinares (2003), and f
France, see e.g. Moxon-Browne (1988).

139 See e.g. the recently published comparative regfokksu, Buruma and van Kempen (2006), Walter,
Voneky, Rében and Schorkopf (2004).

140 n this respect, Sottiaux notes that both the W@r&me Court and the ECtHR have shown a
willingness to cite each other's judgments, e.gdh&énECtHR's casAppleby and others v U§udgment

of 6 May 2003, application no. 44306/98), the Sicasg Court quoteMarsh v Alabama26 US 501
(1946), and inLawrence v Texasl23 S Ct 2472, 2483-4 (2003), the Supreme Catatl dor the first
time ECtHR case lawnter alia Dudgeon v UKjudgment of 22 October 1981, application no. 7585/7
(Sottiaux (2008), at 15 (note 51).

141 Blakesley (2006), reviewed by Oehmichen (2008).

142 gpencer (2006).

143 Berlit and Dreier (1984), at 228 (Chapter 3.1:rdEsmusgesetzgebung: Uberblick und Analyse).
144vercher (1992).

145 | pez Garrido (1987).

146 Walter, Voneky, Roben and Schorkopf (2004). Howegtrés study focused mainly on the distinction
of preventive and repressive measures. See thatoryeof the WODC: Aksu, Buruma and van Kempen
(2006).

147 Monar (2005); Aolain (2003), Reinisch (2006), &atk (2008).

148 9. see Brandon (2004); Junker (1996)LamarcazR885), M. Pierre Mazeaud (2006).

149 Benedek and Yotopoulos-Marangopoulos (2004); Ak®007); Aolain (2003); Gearty (2004);
Hedigan (2005); Lemmens (2004); Loof (2005).
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the field of counter-terroristt’ It has thus yet to be examined the extent to which
human rights are protected by national (constihaip organs, and to the degree of
protection provided by the ECtHR. Moreover, the elegment of this protection
through the course of time has yet to be addre§sednalyse this development seems
crucial to me in order to try and identify certageneral tendencies, and again these
may help to give an outlook of what is to be expddn the near future. The present
study therefore attempts to fill this: it will give historical account of terrorism and
anti-terrorism legislation in the UK, Spain, Germaand France, focusing on those
laws of criminal law and criminal procedure whicive an impact on European human
rights as guaranteed by the ECHR or nationally apteed fundamental rights of the
respective state. Thereby, supportive proof wilfdaend to confirm the aforementioned
thesis; that legislators indeed show a tendencegrtore human rights when faced with
terrorism.

3.2.3. The object of comparison: national anti-terrorism legisation

As has already been stated, the present work mitheeexamination of the relevance
of human rights in anti-terror legislation. The @dij of comparison is thus legislation
against terrorism; the focus lies on the crimirrad ariminal procedural law adopted in
this field, with particular attention to those latiiat are likely to infringe human rights.
However, it seemed vital to me to also include m@m®ote areas of law, for two
reasons: first, in any comparative legal study onsst go beyond the limits of one's
own system's classifications. The categorisationlegll areas is not identical in
different countries; some specific measures, sgckoditary confinement, for instance,
may qualify in one country as penitentiary law, hin another country the same
measure is only applied in relation with detentmnremand and thereby regulated in
the systematic context of criminal procedural ldw.order to avoid that a similar
measure escapes one's notice, it is thereforeattachave a look not only to the legal
area in which this measure is adopted in a specifintry, but also to other areas.
Second, specifically with respect to terrorism cainlbhe issue of terrorism itself can
only be addressed in a multi-disciplinary fashibtad | restricted myself to consider
the anti-terror legislation adopted in the fieldapiminal procedure, the more general
common developments in all four countries mightenagcaped my view. In contrast,
had | restricted myself to consider the stricthgde aspects, important political
developments which influenced both legislator aedrorist would have passed
unnoticed. It is for these reasons that | chosatler overarching approach, giving
preference to generality rather than completeness.

1505ee, however, the recently published doctoralishesthe Belgium Sottiaux (2008), who does not
compare European constitutional law, but the USstitution with the ECHR.
151 See de Groot (1989).
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Given the broad scope of this study, | had to limyiself to national laws. | did not
focus on the developments at the European or latiemal level. Admittedly, these
developments are of great significance, also ferevolution of national law. However,
the present research aims at studying tlagional reactions to terrorist events.
Therefore, European and international legal chamglsbe only taken into account
insofar as they change national legislation.

3.2.4. Applied test for compatibility with human rights. national and
European case-law, academic writings

In order to assess whether a certain law compligs uman rights, it is necessary to
use an objective test applicable to all comparatht@s. As all four countries have
ratified the ECHR, the case-law of the Strasbouagir€Cmay give indications as to
whether a law is compatible with human rights ar. no

In this context, the human rights which most oftemflict with counter-terror
legislation are the right to liberty and securifytlee person (Art. 5 of the Convention),
and the fair trial principle (Art. 6, ECHR). Lesftem, we can observe violations of the
right to life (Art. 2, ECHR) and the prohibition tdrture (Art. 3, ECHR).
However, the Strasbourg Court does not judgeatistractcompatibility of a law with
the ECHR, but only the compatibility of tia@plicationof a law in the concrete caS8.
Therefore, not only the ECtHR's case-law but alstional case-law concerning human
rights is taken into account.

The national human rights protection mechanismavslat least on a formal level,
significant differences in the respective countriesFrance, for instance, tt@@onseil
Constitutionnelis exclusively judging the abstract compatibilitya bill with national
constitutional law (therein included fundamentahts), prior to its adoption, whereas
in Spain and Germany individual complaints can &ieed before the Constitutional
Court for concrete violations of a (constitutiondyman right by the legislative,
executive or judicative power. In England, the Hoa§Lords can declare that a certain
provision is incompatible with the Human Rights A998, without this respective
provision automatically losing validit?® In spite of these differences, in all countries
there have been examples of cases where a piesdidérror legislation was quashed
by a national organ, mostly a court, on the grouofléncompatibility with human
rights and subsequently changed by the legislatothis sense, | consider that the

152 5ee ECtHR, e.gFox, Campbell & Hartley UK, judgment of 30 August 1990 (application no.
12244/86),John Murray v UK judgment of 8 February 1996 (application no. 11893), Magee v UK,
Judgment of 6 June 2000 (application no. 28135&%);also Nijboer (2000a), at 439.

153 However, in most cases the legislator will chaadgaw which has been declared as incompatible with
the Human Rights Act 1998. But it is important tiathat it is by no meambligedto do so.
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decisions taken by the respective competent baiesan indication of the quantity of
anti-terror laws incompatible with human rights.

The additional survey on the cases of the ECtHRinagahe respective
countries in the context of counter-terrorism widmplement the outcome of the study
and broaden it not exclusively to take into accdagislative human rights abuses, but
also human rights abuses committed by the execatitleorities. More concretely, this
Part will present a collection of selected antrderlaws from the four respective
countries, tested against human rights standaasded for by the ECHR and by the
national law. With regards to this, it should béemated that the present study is
limited to those ECtHR cases that were broughtregahe UK, Spain, France and
Germany. It was limited to these cases in orddéo¢as on cases where the application
of British, Spanish, French or German counter-tetegislation was at staké? To
further complement the picture, academic writinglated to the compatibility of a law
with human rights will also be taken into accowviten and where applicable.

In order to give a broader picture, | deemed itessary to not only look at the
presently applicable laws, but also include forraati-terror legislation adopted in
response to former terrorist threats. Thus, | classa starting point for each country
the historical moment in which the latest natiotadrorist movement before the
emergence of international terrorism, and was medpd to by the law. More
concretely, this means that for the UK, | startethwhe emergence of the Provisional
Irish Republican Army in 1969, for Spain, the engrce of ETA in 1959, for Germany,
the creation of the Red Army Faction (RAF) in 19ahd for France, the Algerian
conflict (1954-1962). Further, not only the lawst lalso preceding terrorist acts are
mentioned in this section in order to identify atgutial cause-effect relationship
between a terrorist act and a subsequent antirteno(or even vice-versa, a terrorist
act following a specific counter-terrorist measurdjhile the focus of the study is
clearly on legislation, | also include other courttrrorist measures where | consider
them important for the understanding of the genevatext.

Finally, it should be reiterated that the goal axtPll is not to be complete, but
rather to give an account of the most relevant-@ntorism laws and measures, in
terms of their impact on human rights.

3.2.5. Judtification for selecting the United Kingdom, Spain, Ger many
and France

In a comparative study, one is inevitably confrdnteith the question "why these
countries, and why not others?" Most people thivédt the anti-terror legislation of the

154 A general analysis of Strasbourg's case law iotist cases is provided by Aksu (2007).
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United States is worthwhile to be studied, morenttiee law of any other country. | do
not disagree that the United States of Americadmanti-terror policy that is indeed
astonishing from a human rights' point of view (chionly the recent scandals
concerning the use of 'water boarding', CIA's exttmary renditions, and the legal
vacuum in Guantdnamo Bay). At the same time, myragnt against the abuse of
human rights in the fight against terrorism canyobhkecome more powerful if |
accomplish to prove that even the comparably 'mégis of Western European
countries adopted in the fight against terrorisrmdbcomply with human rights. If we
presume that US anti-terror legislation gives eweme leeway to human rights abuses
than the legislation in Western Europe, we do methto address the US laws anymore
if we can already prove that the relatively 'mikivs in Europe do not comply with the
there existing human rights standaralggimentum a majore ad minus

However, in the context of Western Europe, it miggguire some justification not to

discuss lItalian legislation, as Italy had signifit@xperiences with national terrorism
(brigate rosseor Red Brigades)™” To include ltaly in the survey might indeed have
proven instructive. | must admit there were maipitgctical reasons that impeded me
from doing so: first and foremost, | do not speitidn. Further, | had already chosen
four other countries for comparison, and was camfidhat should suffice to prove my
thesis.

As | wrote the main part of my thesis in the Nelduaas, | was often confronted with
the question why | did not write about Dutch legigin. In practical terms, the same
reasoning applies as to that of Italy. Additionally this practical aspect, the
Netherlands did not have any anti-terror legistagivior to September 11 This would
have made the comparison with the other countiféstdt.

It is mainly for these reasons why | diobt choose the United States, Italy or the
Netherlands for comparison. The positiselection criteria for the chosen countries
were comparability and, at the same time, sufficdimersity: it is necessary to note
that | chose the United Kingdom (excluding Scotlaaad hence including legislation
of England, Wales and Northern Ireland), Spainntery (excluding Eastern Germany
before 1989), and France. Referring to the UK, dsehto limit myself to England,
Wales and Northern Ireland® thus excluding Scotland, since the legal system of
Scotland differs considerably from the one thategnos the rest of the UK, whilst, in
terms of anti-terror legislation, the differences mbt seem strong enough to require

1%5g5ee below, Part |, at 2.5.1.
158 Eor Northern Ireland, see: Dickson (2005).
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special attention to Scottish ldw.In consequence, allusions made to the UK should be
understood restrictively as relating primarily togiand, Wales, and Northern Ireland.
Eastern German legislation was not considerede&#rman Democratic Republic, at
the time of its existence, was not a Member Statbé¢ Council of Europe and had not
ratified the ECHR.

The United Kingdom, Spain, Germany and France haveumber of features in
common which make them capable of comparison.,Rinsty all belong to the same
geographical region, i.e. Western Europe, and thexeshare a similar cultural and
historical background. Second, the laws of thesmt®s are adopted in a democratic
legislative process. Third, they are all memberghef Council of Europe and have all
ratified the ECHR. Consequently, they are all sctigig to the jurisdiction of the
European Court of Human Rights. In addition, they also all member states of the
European Union. With respect to terrorism, theyehimvcommon that they have all had
experiences with terrorism prior to Septembe¥.1Rurther, they all responded with
special legislation. Considering their similar au#tl background and the similarity as
to their declared commitment to human rights, it ba expected that they will show a
comparable interest in upholding human rights @nftght against terrorism.

At the same time, there are considerable nationfierences which make the
comparison interesting: while the United Kingdonlildaws a common law tradition,
Spain, Germany and France are traditionally ciaMv | countries. Obviously this
influences the justice system as a whole and tmi$ormulation and the application of
the law. Another difference consists in the kindtefrorism the different countries
experienced: while the United Kingdom and Spain teastruggle predominantly with
regional separatism (IRA and ETA, respectively),ri@any faced mainly left-wing
extremism (RAF). France had experienced a bit ¢fi boBreton and especially Corse
separatist movements, but also left-wing terrorisynaction directe Additionally,
terrorism arose in France, and Algeria, which wentstill a French colony, when the
latter fought for its independence. Further, thensity of the terrorist threat varied
greatly: the Northern Irish conflict cost the live$ over 3,000 people, whilst the
conflict with the Basque country 'only' led to atimated 800 killings. In Germany and
France, the number of fatalities was much smaléith respect to the protection of
human rights, there are national differences in liow is implemented: Germany and
Spain have a constitution which includes a listusfdamental rights, the enjoyment of
which can be enforced by means of a constitutiammalrt in senso strictoon an
individual basis. In France, the situation is somatvmore complicated: France has
several constitutional texts which also guarantemdn rights, and which are all in

57|n any case, the vast majority of UK anti terregiklation (with the exception to the special Nerth
Ireland Acts) applies to the whole of the UK, tlalso to Scotland.
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force (the so-callebloc de constitutionnali)¢é but in France, not a court, but a
constitutional council, theConseil Constitutionnelhas the power to check the
constitutionality of certain laws prior to their gation. In the United Kingdom, the
most important written text of fundamental laws laggble today is the Human Rights
Act 1998. The UK has no special organ to watch dter compliance with human
rights, but all of the courts can render "declarai of incompatibility” if they find that
a certain law is not compatible with the Human Rsghct. Thus, although all countries
have ratified the ECHR, the protection mechanisfrfauman rights on a national level
are dissimilar in the four countries. As a consegeeof all these differences, it can be
expected that the reactions to terrorism will difi@gnificantly in the alternative
countries, and that this will also affect the potiten of human rights therein.

One last remark should be added on the chosen @fleountries. The order
corresponds to the intensity of terrorism facedtlwy countries and the legislative
reactions to it. The United Kingdom undoubtedly etgss first place in this sad
inventory of terrorist experience. Spain followgtwihe still topical threat from Basque
terrorism. The terrorism confronted by Germanyha 1970s may seem minimal from
an English/Irish or Spanish/Basque perspectivethethreat, despite the relative low
number of deaths, was taken very seriously by natipolitics, particularly by the
legislator, and had a considerable impact on sptigjgering the adoption of a series
of anti-terror laws. France comes last as it exypeed different forms of terrorism
(regional and left-wing) and, in this sense, isduge overarching example to be shown
at the end. Moreover, terrorist activity in Frareas actually less intense than in the
other countries.

3.2.6. Limitationsin compar ative law

It is a characteristic and a common pitfall of cargtive legal research that it is often
impossible to gather all of the appropriate docutaton *>® This especially applies to a
broad subject like the present one. It is therefodéspensable to indicate some of the
limitations of the investigations, and the consequanits of the conclusions drawn
from it in the present study?

3.2.6.1. Similarities rather than identical concept
When comparing the law of different countries,sitdeluded to think that we might
discover identical concepts. One will come acrdask-alikes™*° which resemble each
other in some ways, but will also show consideralifierences. An example of this is

158 Eser (1998), at 103.
159 5ee also ibid.
159 Nijboer (2000b), at 399 et seq.
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the substantive criminal law concept of terrorismthe four countries of examination,
there was not one specifically defined crime calledlrorism”; mostly, reference was
only made to "terrorist" crimes, or "terrorist ongsations", without any further
explanation. Obviously, this made the selectiohaefs to be compared difficult. The
most obvious selection criteria was that in theirdédn of the crime, the word
"terrorist” was used, but even then different naiolaws described different acts as
terrorist acts. Finally, there were even laws inolha reference to terrorism or the like
was completely absent, but which were clearly aglbph view of the perceived
terrorist threat. In the present study, it was dedito include all of these laws, as long
as the legislator's intention to combat terrorisitin\the regulation in question could be
traced. It must be noted that these and other rdiftes between the compared
countries' legislation necessarily limit the lesécomparability.

3.2.6.2. Cultural and structural elements
The cultural and structural elements of the leg@teans have to be taken into
account!®® For instance, the fact that France has a cergdhlisounter-terrorism
prosecution parquet and a centralised group ofiglmsd counter-terrorism judges
may be indicative of the general high level of caligation in France. Another example
may be the restrictions imposed on the right tedeé in Germany during the times of
the RAF. This can only be understood against tlekdraund that in Germany, unlike
in common law countries, the prosecution and defeme not treated equally in various
respects®? This imbalance is even visibly apparent in thercooom, where the judge
and prosecutor are sitting on higher chairs thandéfendant and his lawyEr The
special laws against defence lawyers show cert&trust towards the profession as a
whole. Reasons for this may be found in Germanl legjéure, for instance in the fact
that whilst prosecutors are supposed to presentcése objectivelyto the judge,
including both incriminating and exculpatory evidenthe defence lawyer is solely
concentrated on defending his client, thus presgntievitably a more subjective view.
In principle, the judge should be able to adoptaa flecision based only on the
assessments of the prosecutor. In that respecprédsz=nce of the defence lawyer is
only required to ensure that no important exculpafacts escape the prosecutor's
notice.

3.2.6.3. Common law and continental (civil) law
Scholars of legal comparison generally divide matlolegal systems into legal
"families” (e.g. common law, continental or civdw, Islamic law, etc.J** This is

161 |bid. at 404 et seq.

152 The same applies to other continental countries.TRe Netherlands, see Malsch and Nijboer (1999),
at 239.

183 The same is true in The Netherlands. See ibid.

164 See, e.g. Nijboer (2000b), at 406.
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based on the idea that some countries have margstim common than others. The
reasons may be found in their geographical proyinaitin similar historical, social
and/or political developments, as well as in comnpbrosophical foundations on
which society and the law are built. The countoéshe present study can be seen to
belong to two legal families — the common law syst@Jnited Kingdom), and the
continental or civil law system (Spain, Germany &mdnce). The fact that the UK is
embedded in a different legal system than the dtivele countries makes comparison
at some points difficult. The common law systemclegracterised by being more
flexible and dynamic than the civil law system; tirst is based predominantly on
cases that change according to the needs of spttietgecond relies on more principle-
like legal rules that only reluctantly change owee years. This difference, together
with the fact that the UK faced most of the timmare imminent and serious terrorist
threat than the other three countries, made theldement of anti-terror legislation in
the United Kingdom relatively harder to track thanthe other countries. In view of
this, a different structure was chosen for theslagjon adopted prior to Septembef'11
There were too many amendments, albeit sometimgsslight ones, throughout the
course of time which would have exhausted the reade author likewise. In order to
give a more general idea about the most relevardsuotes adopted, a thematic
approach seemed therefore more appropriate. Thubgeicase of the UK, the part on
anti-terror legislation prior to September”‘]was structured slightly differently, namely
thematically instead of chronologically, from thespective part in the other three
countries of examination.

3.2.6.4. Soft law and legal practice
When comparing criminal procedure, different levefsprocedural law need to be
taken into accourlf® Ideally, one should consider written law, case-tfvihe leading
courts, soft law in terms of guidelines, standingrt practices etc. and daily practice.
Due to the broad scope of the present study, it wg®ssible to give the deserved
attention to all of these levels. It was practigaibt feasible in the provided time to
observe daily practice, and therefore, the admittedportant practical aspect, the real
day-to-day application of the law, is only conseteinsofar as it has been discussed in
literature by practicing lawyers. Similarly, soéiw is only taken into account where it
appeared to be of particular relevance.

3.2.6.5. Broad scope of the research
It may have become apparent that throughout thidysbroadness was preferred over
narrow profundity. This choice is based on the ganaim to give an utmost broad
picture both of the phenomenon of terrorism antheflegislative reactions to it. It was

155 bid. at 402; see also Nijboer (1998), at 394.
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considered that an appropriate account of the sityeand the complexity of the
different forms of terrorism as well as of the nfalteted legislative responses to it can
be presented. A broader view on the phenomenoroarndgislative reactions appears
indispensable if we want to gain a more universalght, and thus be able to draw
more general conclusions. At the same time, onettvdse aware of the limitations
inherent in this approach: it will be impossible ¢compare the different concrete
responses in detail, for example those of deterdiomemand, telephone tapping, etc.
Advantages of one national response over anothesramthis concrete level, cannot be
identified. Yet, these specific differences or coomalities may be important to
consider when drafting new legislation. Insofag gresent study attempts to only fulfil
a "referring" function, i.e. to give references kaws and articles where more
information can be found. Another risk entailedtle broad comparison is that one
may fall into the trap of simplifying and generaiig too much. It should be reiterated
that the general conclusions drawn in the predediysare no more than indicative and
may, on a more substantial level, encounter coitiad.

4, Summary: Research questions and structure of the study

The present study entails one preliminary thesimely that the preservation of human
rights is vital in the fight against terrorism, arzhsed on this presumption, the main
thesis that democratic legislators show a tendetocygnore human rights when

confronted with terrorism or other extraordinarymgnal phenomena (e.g. organised
crime), to be substantiated by a variety of examplem different times and places. In
a final assessment the possibilities to reduce sskee human rights limitations in

counter-terrorism legislation will be explored.

Part I, the historical overview on terrorism, pursues a double goal: first, it
conceptualises the notion of 'terrorism’, by explpits different appearances in history,
the related changes of perception, as well asrigatasocio-political preconditions for
terrorism. The second goal is to draw some gereatlusions from the historical
experience, in particular with respect to the milauman rights.

The main questions examined in Part | are thus:
(a) What actions have been classified by people asrdaiésm'? Which factors
were pre-conditional for the emergence of terrori8m

(b) Considering the historical development of terrorismvhat is the role of
human rights therein?
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The observations made at the end of the Partatithe same time, present the point of
departure for Part Il: having concluded that itndeed vital to preserve human rights
even, and especially, for the purpose of fightiagdrism, the following question will
be explored in Part II:

To what extent do legislators observe human rigetandards when confronted with
terrorism?

The use of the quantitative notion makes comparigeritable, only by comparison
will it be possible to contextualise the scopehs éxtent. A comparison will therefore
take place in two directions: time and space. Pavtll thus comprise an inventory of
the anti-terror legislation adopted in the diffdrenuntries at different times, from the
point of view of national and European human rigiswever, the aforementioned
limits of comparison must not be disregarded.

In Part Il the results of the comparison of aetirbrism legislation from different
times and countries will be presented. It will lseusinised whether the presented thesis
can be confirmed.

For this purpose, a few preliminary sub-questioils lve explored beforehand. First,
the influence of a terrorist incident on the legist must be established. Thus, the
guestion to investigate is:

1. Do legislators show a different concern for humaghts after a terrorist
incident has taken place? What is the relationdfepnveen a terrorist act and
subsequent anti-terror legislation, e.g. is theatéan proportional to the attack,
i.e. does a relatively mild attack provoke relalyvenild laws and devastating
attacks lead to draconian laws? Is the terrorist tictual legislator behind the
scene?

Subsequently, a global assessment of the situatibheman rights in the area of anti-
terror legislation must follow. How far are humaghts being respected in general in
counter-terror legislation? For this purpose, walgliscover:

2. What are the characteristics of anti-terror legistan, with respect to and aside
from human rights?

- Are there general characteristics, and if yes, wdrat they?

- What national particularities can be identified time different countries? How
can the differences be explained?
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Finally, to understand where we stand as of today,must scrutinise the general
development of anti-terror legislation, from a Hwran and national human rights
perspective. In doing so, the following questionk be addressed;

3. How has the anti-terror legislation of the counsri@ question developed within
the last 30 years with respect to (European andbnat) human rights?

- Which common general developments can be observed

- What effects did the incidents of Septembdl Have on subsequent anti-terror

legislation? Can it be considered as a turning poin

Once these questions are answered, the concretatiom of human rights — will be
assessed, by comparing the case-law and acadesessagents on the compatibility of
anti-terror legislation and human rights on a naland a European level. Formulated
as questions, it will thus be asked:

4. How have national courts and the European CourHaman Rights assessed
the compatibility of anti-terror measures with humraghts?

- What is the role of national protection bodies,lsas constitutional courts, and
what role does the European Court of Human Riglag?

- Are there national differences and/or commonalitiddow can these be
explained?

In the final assessment and outlook, the currénason will be discussed, taking into
account the outcome of the study. Some ideas fesiple improvements of the
identified problems will also be presented.

Last but not least, the present study may servidewotify a number of other
legal problems in one way or another related torésearch topic, but that are too
remote to be discussed in-depth within this wouk. this purpose, the study will close
with a general outlook, containing assessment® dattire developments, as well as
recommendations for further research.
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