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1. Councilsforthe
judiciaryasameanstoan
end

earenot really sure which country

canclaim theintellectual property

tothe institution we have come
to know as a‘Council for the judiciary’(also
labeled'High Council for the Magistrature;
"Superior Council for the Judiciary; Judicial
Commission’, ‘Courts Service’). ' France
and Italy were, admittedly, one of the first
jurisdictions to enshrine a Council for
the Judiciary in their post second world
war Constitutions. The Consiglio della
Magistraturain ltaly featured for the first time
inthe 194BConstitution, but was only actually
established by the beginning of the nineteen
sixties.>The French Conseil Supérieur de 3
Magistrature for the first time appears inthe
1958 Constitution of the V" French Republic
and was established atthe sametime.

These councils are a very specific
reactiontoperceived oractuzl threatstothe
independence and authority of the judiciary.
In Italy at the time this independence was
challenged by politics and the authority
compromised by the experiences during
the fascistadministrations in the nineteen
thirties and the nineteen forties. In France
judicial independence and authority
was challenged by the ever dominant
administrationin France. Councils for the
judiciary -booming in Europe over the last
decades - are and have always have been
dedicatedinstruments to achieve the goals
of independence, authority of the judiciary
and the quality of adjudication - beit viathe
quality of the judge (training, integrity, ethics,
discipline, etc.), the quality of the proceedings
(accessibility, transparency, motivation,
etc.) or the quality of the management of
the courts (efficiency, organization, budget
management, automation, etc.).

Councils for the Judiciary are - and
always were - ameans to an end, and they
have met with success. [t reinvigorated the
independence and authority of the ltalian
judiciary, belped the independent position

1 We will stick

se it aligns well with the
) s JO (20007 )
(CCJE) (o
tety) adepts
meeling

of the Consul ]
the Council for the Judic
r 2007 ).

ne. 185 (modified several times
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and the quality of judiciary in France and
increased the efficiency of Swedish Courts,
according to observers and reporters. This
is why a lot of Councils - inspired by these
positiveexperiences - have been established
in European countries over the last decades
(Spain, Portugal, Ireland, Denmark, Belgium,
the Netherlands)and why the Consultative
Council of European Judges—-working under
the umbrella of the Council of Europe and
advising its Committee of Ministers - has
indicated anintermediate body, such as a
Council for the Judiciary, is under certain
conditions a best practice in democracies
societies governed the rule of law. A best
practice in order to promote the division of
powers, to promote public teustin the judiciary
andioimprove judicial efficlency.

Inthis paper we vsill - on the basis of
earlierwork - first try to pin down the concept
of a Councilfor the judiciary, elaborate the
principles that underpin the establishment:
of Councils forthe Judiciaries, and compare
different Councils for the Judiciaryin Europe,
than discuss the opinion of the Consultative
Council of European Judges (CCJE) - including
principles, guidelines and standards and
finally mirror the findings to the Indonesian
sltaation.

2. TheconceptofaCouncil
forthe Judiciary

Up until now we have not discussed
the question of what a Council for the
Judiciaryis.There are differem definitions
around. Some embrace a bread concept.
Lord JusticeThomas, for instance, defines a
Council of the Judiciary as a body elected by
orappointed lromthe judiclary with extensive
powers primarily in relation to the career and
training of judges and in some cases, the
administration of the couns.*Thisincludes for
instance Courts Services, like they have in the
UK orin Lithuania, institutions that perform
services toassist thejudiciary. Court services
aienotindependentand are notgoverned by
judges, but run by civil servants.

A more common definition - also the
one adopted by the Council of Europe’s CCJE
- of whata Council for the judiciary reads as

K} See P Albers and W, Ve
dary in FU Countries

4 Lord Justice Thomas, Conunct
States without a High Connctl, preliminary re;
tothe CCIE-GT CCJE (20074, Strasbourg 2007, 1.1

follows:

k. is a self-governing judicial
organtzation,

il functions independently from the
government and parliament,

. acts as an intermediate institution
(& 'buffer’) between the legislative-
executive branch of government and
the judiciary, and

IV. does notadminister justice as such,
but typically performs'meta-judicial’
tasks suchasdisciplinary action, career
decisions by judges, the recruitment
and professional training of judges,
coordination between courts, general
policies, courts'service-related activities
(budget, housing, automation, finances
and accounting, etc.), etc. as regards
judgesand courts. 5

This latter definition stresses that
Councils for the judiciary are independent
fromthe other branches ofgovernment and
are governed by judges (self governing).
This paper will adopt this more narrow and
more accurate definition to compare these
CouncilsinEurope.These councils come - as
we already indicatedin the first paragraph-in
different types, sorts and sizes, under different
labels and with different responsibilities and
competences. Notwithstanding all of their
differences, Councils for the Judiciary in
Europe do share a lot of common features.
Generally they function as independent
intermediates between the government and
thejudiciaryinorderto ensure and guarantee
the independence of the judiciary in some
wayorinsomerespect.

Councils for the Judiciary are booming
throughout Europe. Arecent survey by the
CUE shows that 27 Countries cut of 38 do
have a Council for the Judiciaryin place in
someway orother." Most of them have been
established veryrecently. There seemstobe a
true European trend to establish Councils for
the Judiciary in countries that hithertorelied
onministerial management and budgeting
of the Courts and the judiciary. This shift has
forinstance lead to the establishment of
Councilsforthe Judiciary inlreland (1998) and

trency furtherinty
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Denmark(1999) and Belgium (1999) to name
but afew.The Netherlands - our home country
-established - effectively since 1 January 2002
-a Council for the Judiciary (Council for the
Administration of Justice) of their own,

Inthis paragraphwe will reportonsome
of the characieristics of various European
Councils for the Judiciary. We will especially
highlight the issue of public or constitutional
responsibility for the management of the
judiciary in EU countries that work with a
Council forthe Judiciary and the countries
thatare considering to establish one.fn most
EU countries that do not have a Council for
the Judiciary the public responsibility for
the management of the judiciary itself was,
until recently, mainly expressed via and
governed by Ministerial responsibility of a
Minister of Justice (or of the Government)
to Parliament. A Council for the Judiciary
brings about changesinthe former pattern
of responsibility-arrangements. It causes shifts
inthe constitutional balance of power,

3. New Councilsforthe
Judiciary based onthe
North European model

otonlyis the advent of independent

Council for the Judiciary new, the
package of responsibilities that they have
is remarkable. In the Netherlands, as well
asin Denmark and Ireland, it was decided
toentrust the new Council for the Judiciary
with managerial and supporttasks (varying
fromtraining,accommodation, automation,
praviding information, help with recruitment
and assistance to Appointment advisory
committees)and competencesinthe area
of budget, apportionment of the budgets
and justification of spending. Thus not
only areincreasingly more Councils for the
Judiciary created in Eurepe, the newcomers
are all variants of the North European
model. Certainly to some extent thisis due
to the success of the Swedish Council and
the example it presents. Through leaving
managerial competences and - certain
- budget responsibilities to a judicial
organization the self responsibility for the
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management of judicial bodies can be
extended and withit the efficiency. In Sweden
itis stated thatindeed this self responsibility
of the judicial organizationinitsentirery has
increased by the way the Domstolsverket
functions within the Swedish system. The
cause af this greater self responsibility - as
we can see in Sweden - istobefoundin
the presence of a professional and specific
organization responsible for the judicial
management and budgel affairs thatacts as
abufferbetween the judicial organization and
the Government. This bufferis equally an ally
andaguarddog.

A second cause of the larger self
responsibility in Sweden lies hidden in the
combinationofindependent administration,
management and budgeting of the judicial
organization by the Domstolsverket together
withintegral management at the level of the
Courts. For their operational management
the Courts are very much left 1o their own
devices. The Domstolsverket promotes,
coaches and to a certain extent supervises
this administrative self responsibility of the
Courts. Also in the Netherlands one has
opted for this proved - at leastin Sweden
- combination of remote management and
integral management. In any case, in Sweden
theyare strongly attached to thiscombination
such as Contributions to the quality of the
administration of justice, Promotion of the
independence, Constitutional basis, Broadly
composed boards of the Councils for the
Judiciary,'External’'members in the boards
of the Councils, and The combined action of
public control and the role of the ministerial
responsibility.

In 2007, the Committee of Ministers
of the Council of turope entrusted the
Consultative Council of European Judges
{CCJE) with the task of adopting an Opinion
onthestructure and role of the (High} council
for the judiciary or another equivalent
independent body as an essential element
in a state governed by the rule of law to
achieve a balance betweenthe legislature, the
executive and the judiciary. The CCJE picked
up on this and adopted its opinion atits 8th
meeting (Strasbourg, 21-23 November 2007).
Againgt this background the CCJE consicered
itnecessary:

1. Tastresstheimportance of the existence
of a specific body entrusted with the
protection of the independence of

judges, in the context of respecting
the principle of separation of powers;

2. Tosetguidelines and standards for
member Stateswishingtoimplementor
reform their Council for the Judiciary.

4. Inspirationfor the Judicial
Commissioninindonesia?

C ouncils for the Judiciary are the products
of cultural developments in a legal
system, whichin turnare deeply rooted in
the histarical, cultural and social context of
specific countries. This means that every
Council for the Judiciary is unique and we
cannot see these boards out of their context.
Accordingly, the question of whether we can
learn something from the Councils for the
Judiciary in otherlegal systems, as we are
attempting during this conference on the
role of the judicial commission inndonesia,
is atricky questionin more than onerespect.
Inany case, itis afact that the examples of
other countries cannot be followed in any
direct sense of the word. Other countries’
experiences with Councils for the Judiciary
are very much defined by the specific social
and constitutional context of these countries
and the cultural developmentsthat they have
undergone. Every system has found its own
balance through specific checks and balances!
Toassessthe value and significance of a system
for other countries, a broad knowledge of
the situationand history is required. Inmany
respects, the constitutional guarantees for
the independent administration of justice
and independent courts and the forms of
public controlofthe same system are closely
nterwoven.

That does not mean, however that
nainspiration can be drawn from models
and experiences elsewhere in the world.
In order not to be to eclectic in the use of
sources of inspiration Indonesia’s Judicial
Commussion candraw upon, | will use the
Opinion of the Consultative Council of
European Judges - discussed in the previous
paragraph - ase common frame of reference.
The CCJE'srecommendations are a result of
comprehensive comparative study, well
researched and negotiated, and the evidence
based best practices. A caveat s due however.
The CCJE makes recommendations for
European countries. They need to be seen
in this coniext. [t is based on European
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experiences and for European use.

Having said this, we can observe
thatthe Indonesian Judicial Commission falls
wellwithinthe scope of the recommendations
and aligns well to the principles expressed
init. Adedicated independent body, suchas
the Judicial Commission, entrusted with the
protection of theindependence of judges, is
asthe CCJE observes, an essential elementin
astate governad by the rule of law and thus
respectsthe principle of the separation of
powers. Independence of the judiciary is
vitalto a state governed by the rule of law, it
Is a stepping stone for the public trustin the
judiciary, the impartizality of judges, courts and
tribunals, the integrity of the judicial system
enits personnel, and the eradication of undue
influence onthe judiciary by other state actors,
like government ar the legislature. To secure
thisindependence, the CCJE recommends
toensurethe position of the Council/Judicial
Commission in the Constitution.

Article 24b of the Indonesian
Constitution of 1945 {UU 1945) meets with
this recommendation. The CCJE does not
give anyindication as to the level of detail
the constitutional provision enshrining the
Council/Commission. Practices varyin this
respect in European Constitutions, some
Councils are even set up extra constitutionally
(Netherlands). Most countries have only very
general constitutional provisions, like the one
Indonesia has (Spainand France forinstance.
Ifwe lookatthe sort of commission or council
the Indonesian Commission expresses, it
ls, 10 our mind, definitely commission that
resembles the'South European’'model. The
rationale for South European Councils forthe
judiciaryistoimprove the autharity of the
judiciary andits publicimage by guaranteeing
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the independence. Southern European
councils are very specific reactions 1o very
specificthreatsto the independence of the
judiciary. Basically all of the functions these
councils perform are intended 10 enhanced
the publictrustinthe judiciary. Typically these
councils have tasks in the field of training,
recruitment, career decisions, ethics, discipline
and such. Allof these functions are designed to
arrive ata highlevel of professionalisminthe
judiciary and high standards of professional
ethics,

The Indonesian Judicial Commission
has tasks and competencesin this field as well,
largely for the same rationale. Some of the
recommendations of the C1JE may however
be inspirational for the Indonesian Judicial
Commission though. First of all there is the
composition of the board. In brief the CCJE
recommends to have a board with a mixed
composition with a substantial majority
of judges (and some task may have to be
reserved for an all judge panel). This sort
of composition prevents the perception of
self-interest, self protection and cronyism.
Furthermore the CCJE recommends that
prospective members are to be appointed
onthe basis of their competence, experience
understanding of judicial life and culture,

The CCEisnet pronetotheideaof active
politicians on the board and favors an election
ofthe judicialmembers onthe board by their
peers, i.e.other judges, withoutinterference
of politicians or judicial hierarchies and
through methods guaranteeing the widest
representation. Thisway of board composition
and appointment will not only boost public
confidence butintime also give the board
some sortof legitimacy vis-a-visthejudiciary
aswell, a problem the Indonesian Judicial

Commission (DPR) has faced in the recent past.
Obviously abeard composed of a majority of
judgesis notan avenue for the Indonesian
Judicial Commission atthis moment, given the
widespread and serious integrity problems
withinthe Indonesian judiciary. Free elected
judge members representing the different
levels of the judiciary might obstructor block
the purgation processthatis ongoing atthis
moment. Only afterthis processis concluded,
amajority of judges on the board could be
considered. The re-establishment of the
Judges Honor Committee (MKH) in 2009
seemsa prima facie sensible intermediate step
to try to win legitimacy for difficult decision
withinthe judiciary.

The CCJE also stresses that councils or
Judicial commissions need to be dressed with
the necessary funds to allow them to perform
theirtask (they should - within certainmargins
-not be subject to political fluctuations®).
There are however councils that are tasked
with budget allocation themselves. They have
toiled to manage the budgetin such away that
improves the efficiency the judiciary. One of
these countriesis the Netherlands. The budget
management method {the so-called Lamicie
model) is considered a best practice

A final observation. The CCJE stresses
the need for councils or judicial commissions
toactwith transparency and be accountable
for their acuvities. Transparency and
accountability arevitaltothe publictrustinthe
judiciary,and hence, evenmoresoforjudicial
commissions or councils. They should work as
transparent as they can. The CCUJE advocates
the issue of periodical public reports, drawn
up by the council or judicial commission,
as the case may be, These reports should, if
possible, not only analyze and report, but
alsasuggest measuresto he takeninarderto
improve the functioning of the justice system
In this same vein the CCJE recommends that
councils or judicial commissions should be
consulted (andtake a public position) endraft
legislation that has animpact onthe judiciary
atthe momentwhenitis considered by the
government or parliament. Maybe thisis an
inspiration forIndonesia where, from what
we gathered, the judicial commission was
already working closely with the government
on some dossiers
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