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1. Councils forthe
judiciary asa means to an
end

W
earenot reallysurewnichcountry
can claim the Imelll'etual property
to the institution we have come

to know as a'Council for the judiciary'(also
labeled'High Council for Ihe MagiSlfawre:

'Superior Council for IheJudiciary; 'Judicial
Commission', 'Courts Service'). \ France
and Italy were. admittedly, one of the first
jurisdictions to enshrine a Council for
the Judiciary in their post second wodd
war Constitutions. The Consiglio della
Magislratura in Italy featured for the firSllime
In the 1948Constitution,but was only actually
established by the beginningofthenineteen
sixties.IThe French Consell Superieur de la
Magistraturefor the first time appears lothe
1958 (onstit ut ion of t he IJ'" French Republic
and was established at the same time.

These councils are a very specific
reaction to perceived or actual threats to the
independence and authority of the judiciary.
In Italy at the time this independence was
challenged by politics and the authority
compromised by the experiences during
the fascist administrations in the nineteen
thirties and the nineteen forties, In France
judicial independence and authority
\Vas challenged by the ever dominant
administration in France. Councils for the
judiciary - booming in Europe over the last
decades - are and have always have been
dedicated instruments to achieve the goa Is
of independence, authority of the judicia ry
and the qualityofadjudication -be it via the
qualityofthe judge (trai ning, integrity, ethics,
discipline,etc.J,lhe qualityof the proceedings
(accessibility, transparency, motivation,
etc.) or the quality of the management of
the courts (efficiency, organization, budget
management, automat ion.etc,),

Councils for the Judiciary are - and
always were· ameans toan end. and they
have met with success,lt reinvlgorated Ihe
independence and authority of the Italian
judiciary, helped the independent position
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and the quality of Judiciary in France and
In(leased the efficiency of Swedish COUltS,
according to observers and reporters,IThis
is why a lot ofCouncils - inspired by these
positive experiences - havebeen established
in European countries over the last decades
(Spain, Portugal, Ireland, Denmark. Belgium,
the Netherlands) and why the Consultative
Council ofEuropean Judges-working under
the umbrella of the Council of Europe and
advising its Committee of Ministers • has
indicated an intermediate body, such as a
Council fOl the Judiciary, is under certain
conditions a best practice in democracies
societies governed the rule of law, A best
pract ice in order to promote the division of
powers, to promofe public trust in the judiciary
and to improve judicial efficiency,

In this paper wewill- on the basis of
earlier work - first try to pin down the concept
of aCouncil for the judiCiary, elaborate the
principles that underpin the establishment
of Councils for the Judiciaries, and compare
differentCouncils for the Judiciary in Europe,
than discuss the opinion of the Consultative
Council ofEuropean Judges (CCJE) - including
principles, guidelines and standards and
finally mirror the findings to the Indonesian
situation.

2. The conceptofa Council
for the Judiciary

UP until now we have not discussed
the question of what aCouncil for the

Judiciary is.There are different definitions
around, Some embrace a broad concept.
Lord JusticeThomas, for Instance, defines a
CounCil of the Judiciary asa body elected by
or appointed from thejudiciary with extensive
powers primarily in relation to the career and
training of Judges and in some cases, the
administration of the courts.'This includes fOf
instance Courts Services, like they have in the
UK or in Lithuania. institutions that perform
services to assist thejudiclary.Court services
are not independentand are not governe-d by
Judges, but run by civil servants,

Amore common definition ~also the
one adopted by theCouncil ofEUlope's CCJE
- ofwhat aCouncil for 1he Judiciary reads as

J Stt P.l'J/vtu...t I'.' \~n$, C~"",iIJ (" Ihi'
I...J,"""Y'" HI C"""lntt. e".."nlrjC"tt'fV. SftlbNWrs
2003.
4 Lord l"inU 77to"'0$, (nu.ribfer Ihl l"dirury",d
5talN U, Iho. I~ I/,.~hCru"nl. rtl'1,ml,",')' ttpU" d,lIf.......J
ra,""CCjC-GTCCj£ 1200714, s".,~"''X !007. r·l

follows:

1. is a self-governing judicial
organization,

11. functions independently from the
governmenl and parliament,

Ill. acts as an intermediate institution
(a 'buffer') between the legislative­
executive branch of government and
lhe judiciary, and

IV. does not administer justice as such,
but typically performs 'meta·judicial'
tasks such as disciplinaryaction, career
decisions by judges, the recruitmenl
and professional training of judges,
coordination between courts, generaI
polkies. courts'service-related activities
(budget, housing,automatIon, fi na nces
and accounting, etc.), ete. as regards
Judges and courts. 5

This laner definition stresses that
Councils for the judiciary are independent
from the other branches ofgovernment and
are governed by judges (self governing).
This paper will <ldOPl this more narrow and
more aCCur<lle definition to compare these
Councils in Europe.These councils come - as
we already indicated In the first paragraph -In
different types, sortS and sizes, underdifferent
la bels and with different responsibilities and
competences. Notwithstanding all of their
differences, Councils for the Judiciary in
Europe do share <llot of common features.
Generally they function as independent
intermediates between the government and
the judiciary in order to ensure and guarantee
the independence of the judiciary in some
way or in some respect.

Counci Is for the Judicia ry are booming
throughout Europe. Arecent survey by the
CUE shows that 27 Countries out of 38 do
have aCouncil for the Judiciary in place in
somewayorother.t Most of them have been
established very lecent Iy.There seems to be a
true European trend to establish Councils for
the JudiCiary incountlies that hitherto relied
on ministerial management and budgeting
of the Courts and the judiciary. This shift has
for instance lead to the establishment of
Councils fOf the Judiciary in Ireland (1998) and
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Denmark (1999) and Belgium (1999) to name
but afew The Netnerlands -OUI ho-ne COUOlry
-es:ablished-effe<tivefy~ince 1January 2002
-a Council fOI IheJud ciary (Coune>1 for the
Administralia... 01 JustICe}of thell own

In thisparolgraphwew 11 reponon Ml'l'lt'

of the characteristics of various European
Councils for the Judiciary. We will especially
highlight the issue of public or ccnSllUlional
responsibility for the management of the

Judiciary in EU (Qunuies that work with ...
Council for the Judiciary and the countries
that ale considering loestablish one. In most
EU countries that do not have aCouncil for
the Judiciary the public lesponsibllily for
Ihe management oflhe JudiCiary Itself was,
until recently, mamly expressed via and
govf'med by Minisleljalle~ponsibjhty of a
Mini~ter of Ju~tice(or of the Government
10 Parliamem. A Council fOl the JudlcialY
brings aboul changes in the former pallern
of le~pon~ibihty·alfaflgements.1t cause~ shIfts
In the coostllullooal bal;mce of powel

3. New Councils forthe
Judiciary based on the
North European model

N0' only is the advent of Independent
Council for the Judiciary new, the

package of responsibilities that th~y have
IS remarkable. In the Netherlands, as well
as In Denmarkand Ireland, it wasdecldl'd
to entrust the new CounCil for the Juoiciary
with managerial and support tasks (varying
f,om training, accommodation, automation,
plovidifl9 mformation, help vlllh le<ruitment
and assistance to Appointment adVisory
comminees)and competences In the area
ofbudgeI, apportlonmeOl of the budgels
and justificatiOn of spending. Thus not
only are incleasingly mOle Councils fOl the
Judiclarycreatl?'d In Europe, the newcomels
are all varianls of the North European
model. Cellalnly to some eXlent this is due
to the success or the Swedish CounCil and
the example II presents. Through leav,"g
managerial competences and - certain
- budget responsibilities to a Judicial
olganizatlon the self responSibility for the
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management of JUdlCldl bodIes can be
extended and wLth It theeffiCIency. In Sweden
it is s:atoo that illdeed thiS self responsibility
ofthe judicial organl:atlon In It senllff'tyhas
mCleased by Ihe way the OomSlOlsvelket
functions wlthm the Swedish system.The
cause of thisgle,l1el splf re~ponsibility - as
we can see in Sweden is to be found in
the presence of aplOfessional and 5pecifc
olganizatiO"l respon5 ble for the judicial
manJgi'ment and budget aff;)IIS Ihatacts as
Jbuffel between the JudiCIal organization and
IheGo~ernmem. This buffel is equall:, an ally
and aguard dog,

A second cause of the larger self
lesponsibilityln Sweden lies hidden in the
combinationofindepel'dent adminls~ralIO"l.
management and budgetlllg of the Judicia.l
ofgamzatton by the Oomstolsverket together
With integral management at the level of the
Courts.Fol the" opelatlonal management
the Courts ale very much left to their own
devICes. The DomSlolsverket promotes.
coaches and to acerta n extent supervises
t"is administrative self lesponslbll ity of the
Courts.. Also m the Netherlands one has
opted iOI this proved - at least in Sweden
- combination of remote 'llanagement and
Integral management In any case, In Sweden
tl'ey ale strongly attached to thiscombination
such as Contributions to the quality of the
administration of justICe, Promotion of the
independence, Constitutional baSIS, Broadly
composed boards of the Councils fOI the
Judiciary, 'External'membelS in the boards
of the (ounclls, and The combined action of
public control and the lole ohhe ministerial
responsibility.

In 2007, the lommllteeof MInIsters
of the CounCil of lurope entrusled the
Consu:tativeCounCII of EuropeanJudges
(CUE) with the task of i1dopting an Opinion
on the SHucture and loleot the lHigh' cOJnClI
for the judiciary 01 another equivalent
mdependenl body as an essential element
m a state governed by the lule of lal\' to
.xhieveabalance bet~een lhe leg.slawre. the
executIve and theJudlci,lIy,TIu' CUE picked
upon this and adopted Its oplnio"l at itS 8th
meeting (Strasbourg. 21·23 Novt'mbi::r 2007)
Aga nst this background IheCCJEconslcered
it necessary:

To st res~ the impOttance ollhe eXistence
of aspecific body entrusted with the
protection of the Independence of

Judges. III the context of respe~ung
the pflnciple of ~eparatlonofpowers:

2. To set guidelines and standJrds for
member StatesWishing te liT' plemen: or
refol m thelf CounCIl for the JudicIary.

~. Inspiration for the Judicial
Commission in Indonesia?

Councils fOlthe Jud,clJlyJrethc products
of cultural developments In a legal

5ystem, which in turn afe deeply rooted in
the hislorical, cultural and social context of
specific countries. This m~ans that every
Council for the Judiciar y is unique and we
cannot see these boards out of th['1f context
AccordlOgly, thpQuestlon of whethel we can
learn something from the Councils for the
~udic,ar)' in other legal system~. as we are
attempting dUllng thiS confelence 00 Ihe
role of lhepd cI,1I commiSSion in IndoM'sta,
IS a\I J(k~'question i~ more tha"l one respec I
In an)' case. 1\ rs a fact that the elfample1 of
other countries cannot befo,loNed in any
dIrect sen5e of the word. Other countr es'
expenences wrth CounCils fOl the JudICiary
are very much defined by the speCific socia:
and constitutional context of these countne'
and the cultural developments th':lI they hiwe
undelgone. Every system has found IU own
balance Ihrough 5pecific'checksand balances
To aS5ess the value and Significance of asysterr
for other countries, a broad ~nowledgeof
theslluationand hislorYlsrequlted Inmany
respects, the constitutional guarantees for
the independent administration of justice
and independent courts and the forms of
public conuol ofthp sam", system are do~ely

Interwoven

That does not mean, howevel that
no ImpnatlO"l can be dlawn from models
and experiences elsc\..here in Ihe world.
,n order nOl to be 10 eclectic III tl'e u)e at
sources of inspiratIon Indonesia's Judicial
Commission can draw upon. I WIll use the
Opinion of the Consultati\e CounCil of
EUlopeanJudges-dlscussed In t~e PU'VIOUS
paragraph - as acommon frafT1e of refe'encp,
The CUE's recommendations are aresult of
comprehensive comparatIVe Study, wflll
reS~Jrchedand negoll;ltcd, and the evidl'nce
based best practices, ACilveilt i~duehowever.
The CCJE makes recommendatton5 for
Ewopean countries.They need to be seen
in thiS context It IS based on European



Dlalog ;nh..m"l Prof.WinU.M. VO.,manl (tengahl dengan Anggou KY Prof. Dr. Mustala AbduUah (kanan)

Commission (DPR) has faced in th(' recent pa.!.
Obviously aboa rd composed of amajorityof
judges is not an avenue 'or lhe Indonesian
JudicialCommission at this moment. given the
Widespread and serious Integr11)' problems
wilhln the Indonesian.Iudici'U)' Frt'ee!prted
judge members represenling the dIfferent
levelsolthejudic'a!y might ob~tru(l or block
the purgation processlhat IS ongoing at this
moment.Only after thi~ ploces~ IS concluded.
iI miljorily ofjudge~ on the board could be
considered. The re-establishment of lhe
Judges HonOl Committee (MKH) m 2009
seems aprima facie sensible intermed ale step
to try to win legitimacy for difficult decision
wlthm the judiciary.

t'xperu:~nce~ and fOI Europt!an u~e.

Having said thiS, we can ob~erve

thallhe Indont"sianJudkial Commis~ion falls
\'Iell with in the scope ohhe r('commendations
and aligns well to the principles expressed
in I!.Adedicated Independent body, $uchas
the Judicial Commission. entrusted with lhe
pfOtection of the independence of judges. i~.

as the (CJEobserves, an essential element in
astate governed by the rule of law and thus
respects the principle of the separat ion of
powers. Independence of the judiciillY is
vital to astate governed by the rule of law, it
Is astepping stone for the public !rUSt In the
judiciary, the impartialityof judges, courts and
tribunals. the integrity of the Judicial system
en II~ per~onnEJ, and the eradlcat Ion ofundue
Influenceon the judicialYby other state aClor s.
hkegovernment or the legislature. To secure
this independence. the C(JE recommends
to ensu re the pos;tion of the CouncillJudicia I
Commi~sion in the Constitution,

Article 24b of lhe Indonesian
COnstllUlion of 1945 (UU 1945) meets with
this recommendation. TheCCJ[ does not
give any indication as to the level of detail
the constitutional proviSion enshrining the
Council/Commission. Practices vary in this
respect in EUlopean ConstilUtiom, some
CounCIls are even set up extra const ltutionally
(Netherlands).Most coumr ieshave ollly ver y
general constitutional prOVISions, like lheone
Indonesia has (Spain and France for instance.
If we lookat the sort ofcommission or council
the Indonesian C01lmission expresses, It
Is, 10 our mind, definltel)' commission that
resembles the'South European' node!. The
rationale for South EUfOpeanCouncils for \ne
Judiciary is:o improve the authority of the
Jud icial 'f and its publiC imdge by gUdfdnteelny

the independence. Southern Europe.1n
councils are very specific reactions to very
speCific threats to the mdependence olthe
judiciary. BaSically all of the functions these
councils perform are intended to enhanced
the publiC trUSt in the judlc'ary.Typieally these
councils have tasks in the field of training,
lec rUlt men!. caleer decisions, ethICS, discipline
and such. All of Ihese funeticns are designed to
arriveat ahigh level ofprolessional;sm in Ihe
judicialY and high standards of plOfessional
ethics.

The Indonesian Judicial Commission
has lasks and competences III thiS field as well,
largely 101 the same rationale. Some of the
recommendalionsolthe CJJE may howevel
be insp,rational fOI the Indonesian Judicial
Commission though. First of all tbele IS th~

composl\lon of the board. In brref the CCJE
recommends to have aboard with amixed
composit,on with Cl substantial majority
of judges (and some task may have to b('
leselved [01 an illl judge p"nel). Tllb SOil
of composilion prevents the perception uf
self-interest, self protection and cronyism.
Furthermore lhe CClE recommends that
prospective members are 10 be appointed
on the basisoftheircomj)t'tence experience
understanding ofJudiCial 'Ill.' and culture.

TIle CUE is net prone 10 the Idea ofaCllve
polit ie ians 011 the board dnd fdl'or. an election
of t he judicial member son the board by Ihelr
peers. Le. other judges, without interference
of politicians or judicial hierarchies and
through methods guaranteeing the widest
representation.ThiS way of boa 'd conpOSltlon
and appOintment will not only boost public
confidence but m time also give the board
some SOli of legitimacy ... is a vis thejudic ar)'
as well, a plOblem the Indonesian Judicial

The CUE also stre~ses that counCils or
Judicial commissions need 10 be dlessed wth
the necessa ry funds to allow them to perform
their task (they should -within certain margins
- not be subjecl to political fluctuations').
There are howevel councils thal are tasked
With budgetaHocatlon themselves. Theyhave
toiled to manage the budget in suc haway that
Improves the efficiency the Judioary, One of
these countries is the Netherlands.ihe blldget
managenent method Ithe so-called lamiCle
model) is considered iI best practice

Afinal observation. The C(jE ~tresses

Ihe need for counci Is orJud icial commiS5ion~
10 act With transparency and be accountable
fOf their activities. Tfa,,~parency and
accoumablhlY are vl\al to the publrc t rust on I'le
Judiciary. and hence. even mOfe so fOl JudiCial
corrmlsSlons 0' counc ils. TI1E'Y should 1'101k'"S
Ir", nsparent as they can. The CUE advocates
Ihe Issue of periodical public reports, drawn
up by lhe coul1Cll or JudiCial commiSSIOn,
as 1he case may be. These rcpom should. if
possible, IlOt only analyze.1nd report, but
al~o ~uggeslmeasur£'s to be laken in orderto
Improl'e thefunct oring of the Jus1'Ce system.
In this ~ame ve n theCCJE recommend~ that
counCils or judicial commissions shOUld be
consulted la'ld ta~eapubl cpoSltloni ondrafl
legislation that has an impact on the Judloary
at the mornenlwhen it bconsiut:red by the
government or parliament. Maybe this is an
inspiration for Indonesia where, from whill
we gathered, thejudicialcornmission was
already working c1os{'lywllh the govertllnent
on some dossiers

Ko IIsl ytilllsl \L Ed"j AI", Alto:ro1O


