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I Introduction

Last year, in her Editorial for Volume 24, Issue z-3 of thisJoumal, Estella Baker

demanded attention forthe financial impact of the European Union's criminal
justice activities. She provided several examples to illustrate the (potential)
financial costs involved in the application of ou legislation in the criminaljus-
tice sphere (such as mutual recognition instruments and directives on proce-

dural rights). In order to enhance our understanding of the impact of the nu's
activities in criminal matters, Baker suggests an increased (academic) focus on
the issue of financial costs such activities may have.l

Baker is right in that the seemingly trivial issue of money has so far been
neglected in (ru) criminal law scholarship and I fully agree with her that the
issue deserves more attention.z This editorial answers Baker's call in that it

r E. Baker, 'What Price CriminalJustice in the nu?, z4EuropeanJournalof Crime, CriminalLaw
and CriminalJusflce (zo16) 95-ro5.

z The relevance of this issue already emerged from my comparative legal research on crimi-
naljustice cooperation systems in federations (Switzerland and the use) versus the Euro-

pean Union, see J. Ouwerkerk, Quid Pro Quo? A comparative law perspective on the mutual
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provides a critical reflection on the division of costs under the mutual recogni-

tion regime. While Baker indicates financial issues by category of ru activity,3
this piece takes it one step further. It attempts to demonstrate that the finan-
cial impact of ru legislation in one category-Í.e. cross-border cooperation
on the basis of mutual recognition-may have negative consequences for the
implementation of nu legislation in another category-i.e. the safeguarding of
procedural rights for suspects and accused persons.

Strengthening Procedural Rights in Criminal Proceedings :

The nu Criminal Defence Rights Package

In order to enhance the level of protection of procedural rights for suspects

and accused persons, the European Union has been working, for more than
a decade now, towards achieving common minimum standards in this field.
This has not always been successful. To recall, the zoo4 proposal for a Frame-

work Decision on fair trial rights4 was discussed for years but eventually did
not reach unanimous agreement in the Council. But then, shortly before the
entry into force of the Lisbon Treaty, the Council adopted a Resolution on a
step-by-step realisation of common minimum standards regarding criminal
defence rights.s This piecemeal approach turned out to be much more success-

fuI, maÈe also because Article 8z(z) rrnu requires qualified majority voting
rather than unanimity.

So fa4 four directives have been adopted with regard to the following spe-

cific defence rights: the rights to interpretation and translation; the right to
information (about rights, about the accusation and about the essential
materials of the case); the right of access to a lawye¡, and the right to com-

municate with third persons and consular authorities; the presumption of in-
nocence (including inter alia the right not to incriminate oneself and the right
to remain silent) and the right to be present at trial.6 A fifth directive provides

recognition ofjudicial decisions in criminalmatters (Antwerp: Intersentia, zorr), in particular

Chapters 4.4,5.+ and 6.+.6.

3 Baker, supra note r, in particular g7-roo.

4 Proposal for a Council Framework Decision on certain procedural rights in criminal proceed-

ings tlroughout the European Union cou(zoo4) 328 final.

5 Resolution on a Roadmap for strengthening procedural rights of suspected or accused per-

sons in criminal proceedings (zoo9) o¡ Cz95/r.

6 Directive zotol64lnu of zo October 2oro on the right to interyretation and translation in
criminal proceedings (zoro) o¡ Lz8o/or; Directive zotzlrglnv of zzMay 2ot2 on the right to

information in criminal proceedings (zorz) o¡ Lr4z/r; Directive zotgl4Slnv of zz October

zor3 on the right ofaccess to a lawyer in criminal proceedings and in European arrest wanant
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specific safeguards for suspected or accused children, such as the right to have

a holder of parental responsibility informed and to have this person present
during court hearings involving the child.T Moreove4 Council and Parliament
have reached political agreement on the financial aspects of the right of access

to a lawyer: In response to a proposed directive on the right to provisional legal

aid, it was agreed that the instrument's scope should also include the right to
ordinary legal aid.8

The strengthening of defence rights in tJre nu has been considered nec-

essary to increase the level of trust amongst Member States in each other's
criminal justice systems which in turn would facilitate the application of the
mutual recognition principle in the context of criminal justice cooperation in
the nu.e This is in line with Article 8z(z)(b) rrsu which provides the legal ba-
sis for minimum rules concerning procedural rights for suspects and accused
persons "to the extent necessary to facilitate mutual recognition ofjudgments
and judicial decisions and police and judicial cooperation in criminal matters
having a cross-border dimension". So whereas common safeguards would un-
avoidably also apply in purely national criminal cases, the operation's main
aim is to provide equivalent standards of defence rights in cross-border situa-
tions in which Member State cooperate (e.9., surrendering suspects).

The Application of nu Defence Rights in the Context
of Cross-Border Cooperation

In view of the operation's aim to promote mutual trust and to facilitate mutual
recognition, it cannot surprise that most of the (proposed) defence rights have

proceedings, and on the right to have a third party informed upon deprivation of liberty
and to communicate with third persons and with consular authorities while deprived of lib-
erty (zor3) o¡ Lzg4l4Directive zor6/343/nu of g March zo16 on the strengthening of certain

aspects of the presumption of innocence and of the right to be present at the trial in criminal

proceedings (zo16) o¡ L 65/r.

7 Directivezor6/8oo/nuofrrMayzo16onproceduralsafeguardsforchildrenwhoaresuspects

or accused persons in criminal proceedings (zo16) o¡ L r3z/r.

8 Proposal for a Directive on provisional aid for suspects and accused persons deprived

of liberty and legal aid in European arrest wanant proceedings cou(zor3) 824 (original

proposal). On the political agreement, see this press release of the Council of the nu of

3oJune zo16: http://www.consilium.europa.eu/en/press/press-releases/zor6/o6/3olegal-aid/

(last accessed z8 September zo16).

9 This follows from the preamble to the Resolution on a Roadmap for strengthening proce-

dural rights of suspected or accused persons in criminal proceedings (supra footnote g), in
particular recitals 5-8.
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also been made applicable to proceedings for the execution of European arrest
warrants.lo This goes for the rights to translation and interpretation,lr the right
to be provided with a Letter of Rights,rz the right of access to a lawyer,r3 some
of the specific rights for children (e.9., the right to have the holder of parental
responsibility informed, and the right to have this person present during court
hearings involving the child),ra and the proposed right to legal aid.15

It is certainly not hard to imagine that persons whose surrender is sought
actively exercise (one of) these defence rights, especially the rights to transla-
tion and interpretation, and the rights to legal assistance and legal aid. Because

of the likelihood that a considerable number of sought persons will not un-
derstand the language of these surrender proceedings, it can be assumed that
interpretation and translation services are frequently needed. Moreove4 con-
sidering that persons whose surrender is sought are usually heard before being
surrendered, and that a substantial percentage of them are taken into custody
pending the court's decision on surrende4 it is plausible that a large majority
of sought persons is entitled to meet and consult a lawye4 to have him present
during hearings-and this at the expense of the state if sufficient financial
resources are lacking.

But also outside the context of surrende4 one can think of situations of
cross-border cooperation in which nu-level defence rights apply, for instance
where pursuant to a European Investigation Order an individual who is un-
der the suspicion of having committed a crime on the territory of Member
State X would be questioned at a police station in Member State Ywhere he
has been residing for a while. Such a situation would entitle the individual to
consult a lawyer and to have him present while being heard. Moreover, if the
individual is not able to understand the language during this hearing, he is also

entitled to interpretation services. With regard to hearings by videoconferenc-
ing or other audiovisual transmission, the right to interyretation services has

explicitþ been recognised in Article z+(SXd) of Directive zot +l +lnu regarding

lcl Though tìe application to European arrest warrant proceedings was not mentioned in
the zoog Resolution, sapra footnote 5.

r r A.rticles z(7) and 3(6) of Directive zorol64lnu, supra footnote 6.

12 Article 5 ofDirective zorzlr3lnu, sapra footnote 6.

r3 Article ro of Directive zorgl4Slnv, supra footnote 6.

74 Article r7 of the Proposal for a Directive on procedural safeguards for children suspected

or accused in criminal proceedings cov(zor3) 8zz.

rS Article 5 ofthe Proposal for a Directive on provisional aid for suspects and accused per-

sons deprived ofliberty and legal aid in European arest wanant proceedings cou(zor3)
824.
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the European Investigation Order in criminal matters,rG which stipulates that
"at the request of the issuing State or the person to be heard, the executing
State shall ensure that the person to be heard is assisted by an interprete! if
necessary"-presumably, this provision must be read in conjunction with
Directive zorcl6+lnu on the right to interpretation and translation in criminal
proceedings.rT

Several other examples could be given, but for the aim of this paper the ex-

amples above suffice to demonstrate that nulevel defence rights are at issue in
the context of cross-border cooperation between ru Member States, and also
which of these defence rights are most likely to be exercised in this context.

The FÍnancial Impact of Safeguarding nu-Level Defence Rights
under the Mutual Recognition Regime

The effective exercise of some of the aforementioned nu defence rights may
cost a fair amount of money. This particularþ applies for the apportion of
translation and interpretation services as well as for the arrangement of le-
gal assistance and legal aid. The considerable expense that the safeguarding

of these rights may involve obviously raise concerns at the national level, for
instance where these rights significantþ exceed the level of protection that
prior to the adoption of nu defence rights have already provided for in na-

tional law.r8 But to spend money on the safeguarding of nu defence rights
may feel even more problematic in the cross-border context in which ru-level
defence rights apply as well. It follows from the previous paragraph that the
most money-consuming rights-i.e., the rights to translation and interpreta-
tion, the right of access to a lawyer and the right to legal aid-will presumably
most often be exercised in this particular context. As a consequence Member
States may be held to spend quite a lot of money in relation to criminal cases

that generally fall outside domestic interests. After all, the mutual recognition

5

4

r6
t7

o.¡. zor4,Lr3oll.
See supra, footnote 6. See also recital r5 ofthe preamble to Directive zor4l4rløv, supra

footnote 16, which states that inter alia Directive zoro/64/nu must be taken into account

when implementing Directive zo4|4t lnu.
See, for instance, the position of tìre Dutch govemment (arvc-y'cåe) on the initial proposal

cou (zoro)82 as regards the right to interpretation and translation, in which it mentioned

the "considerable increase of costs" ("aanzienlijke verhoging van de gerechtskosten") that
written translations of essential documents would entail, see htçs://www.eumonitor
.nl/g¡S¡ooo/r/jgwikTmrcag¡xp/vj8+6klztfi,vc (only available in Dutch, last accessed

5 Octoberzo16).

r8
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principle requires that in most cases expenses incurred in the course of the
execution of foreign judicial decisions have to be bome by the executing Mem-
ber States.

Pursuant to the principle of mutual recognition in criminal affairs, Member
States are in principle obliged to attach legal consequences to judicial deci-
sions that have been handed down in the legal order of any other Member
States, in such a way as if these judicial decisions were handed down in the
domestic legal order. The obligation to deal with foreign judicial decisions as

if they were domestically taken includes the financial side of the matter. As a
rule, Member States have to bear the costs that come with the recognition of
foreign judicial decisions; this includes expenses made for the safeguarding
of procedural rights in the course of recognition proceedings, either on the
basis of the executing Member State's national law, or under the e u defence
rights package. That these costs are for the executing Member States follows,
for instance, from Article 3o(r) of Framework Decision zoozlsS+hrte which
determines that "expenses incurred in the territory of the executing Member
State for the execution of a European arrest warrant shall be borne by that
Member State".le

The same principle applies under Directive zo4l4alnu.20 In the previous
section, this instrument has been identified as one of the instruments whose
application is likely to give rise to the application of money-consuming nu-
level defence rights. Article zr(r) of Directive zor4l4tlau determines that
"fu]nless otherwise provided in this Directive, the executing State shall bear
all costs undertaken on the territory of the executing State which are related
to the execution of an nIo". Obviously the phrase "unless othenr¡ise provided"
implies that the Directive envisages exceptions to the rule that expenses made
in the course of recognition proceedings are for the executing Member State-
which is the case. However, these exceptions do zoú concern costs for the safe-

guarding of defence rights.2t To achieve that nevertheless the ksuing Member
State will foot (a considerable part of) the bill for the effectuation of defence

r9 o.J. zooz, L rgo/u.

This Directive is going to replace Framework Decision zoogl577l¡ue, of zz July zoo3 on

the execution in the European Union of orders freezing property or evidence, o.J. 2oo3,

L g6la5 and Framework Decision zoo9lg78l¡ut, of rB December zooS on the European

evidence wanant for the purpose of obtaining objects, documents and data for use in
proceedings in criminal matters, o.¡. zoo8, L3go,7z.

Articles zz(ro) and z3(3) stipulate that costs resulting from transferring a person held in
custody for the purpose of carrying out an investigative measure shall be bome by the

Member State to which this person is being transferred. Article 3o(8) determines that the

issuing Member State is held to bear the costs resulting from the transcription, decoding

20

27
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rights, the executing Member State needs to take recourse to the consultation
opportunity, provided for in Article zr(z) of Dire ctive zor4l4r/ru: where prior
to the execution of an incoming European Investigation Order the executing
Member State would conclude that the actual execution would cost an excep-
tional high amount of money, it can consult the issuing Member State with a
view to agreeing on an alternative division of costs. But any kind of entitle-
ment to reimbursement has not been provided foi so the fact remains that
the safeguarding of nulevel defence rights must in principle be borne by the
executing Member State.

Rational as it may sound that in a criminal justice cooperation system
based on the principle of mutual recognition the executing Member State is
responsible for costs that arise on its territory it is undeniable that such a rule
is very likely to overcharge Member States, especially the less wealthier Mem-
ber States and those Member States that receive an above-average number of
European arrest warrants, evidence warrants, investigation warrants, or other
mutual recognition requests which involve the safeguarding on their terri-
tory of money-consuming defence rights. In tum, in an attempt to keep the
expenditure for foreign criminal cases under control, it is quite possible that
Member States by some means or other will try to stint on the effective safe-

guarding of nu defence rights, such as by means of restricting access to these
rights in practice, or through the narrowest interpretation of these rights. For
example, one can imagine how a narrow interpretation of the terms 'essential
documents'-which according to Article 3 of Directive zorol64lnu qualify for
being translated in a language the suspect understands-or a broad use of the
exceptions to the rules of written translations and written summaries (Article

S(Z) of Directive zorcl64lnu) positively impact on a Member State's budget,
yet may hinder suspects to fully exercise their right of defence.

Forthe Sake of Ensuring ru Defence Rights: Some Considerations
on a Different Division of Costs in the Context of nu Criminal
Justice Cooperation

The foregoing argues that the effective safeguarding of procedural rights in ru
criminaljustice cooperation is under pressure, because the principle of mutual
recognition requires Member State to pay for the execution of other Member
States' requests. This is quite ironic: whereas the strengthening of procedural

and decrypting of communications intercepted with the technical assistance of another
Member State.

7

5
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rights for suspects in criminal proceedings aims to facilitate mutual recogni-

tion, it is precisely the application of this mutual recognition principle as a

result of which the more money-consuming procedural rights are liable to be

set aside in the cross-border context.
Now one could reason that if Member States are cutting back on certain su-

level defence rights in the context ofjudicial cooperation, they are simply not
complying with what the various mutual recognition instruments stipulate,
i.e. that incoming requests have to be recognised and enforced at their own ex-

pense. True as that maybe, I consider itjustified to question the fairness of this
rule, not only in view of the tough economic times Member States have been

going through over the past decade, but also considering the differences in
prosperity levels between the Member States. Is it always fair to blame Mem-
ber States forbeing reluctant to pay for otherMember States'requests? Is it re-

alistic and reasonable to demand Member States to spend money like water in
relation to criminal proceedings that have been initiated by another Member
State-and which possibly relate to an (alleged) criminal offence with which
the executing Member State has not any connection at all? In my view, con-
firmative answers to these questions are not self-evident. Howeve4 it requires

further research to know whether and to what extent the effective exercise

of nu defence rights is actually being curtailed due to financial reasons, and
also how costs accompanying the execution of mutual recognition orders, and

particularþ expenses in relation to the safeguarding of defence rights, could be

distributed in a different manner. The following, very briefly, shares some first
thoughts on how such an altemative division of costs might look like.

One way to reduce the financial burden of safeguarding ruìevel defence

rights in the course of mutual recognition proceedings would be to enable the
executing Member State to get reimbursement for these expenses from the
issuing Member State. For that aim, Member States need to agree on which
of the nu defence rights qualify for reimbursement-it is conceivable that re-

imbursement will be restricted to those rights that are a particular strain on

domestic resources, such as the rights to interpretation and translation as well
as the rights to legal assistance and legal aid. Moreove4 it could be arranged

that the executing Member State only receives financial compensation for a
fixed percentage of its expenses, or for expenses above a fixed amount-this to
express that the safeguarding of nu defence rights and the functioning of the
mutual recognition regime constitute common interests of the Member States.

The idea to enable direct reimbursement from the issuing Member State

would fit well into the system of mutual recognition in which direct contact
between competent authorities has simplified and enhanced cooperation
practices between Member States. However, I am first to admit that the main

EURorEANJoURNAL oF cRrME, cRTMTNAL LAwAND cRrMINALJusrrcE zs (zorz) r-ro
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challenge of such a system would be to deal with differing levels of prosperity,
varying exchange rates in and outside the Eurozone, and, related to this, with
diverging rates charged for translation and interpretation services, and for the
provision of legal aid and the practical arrangements for the exercise of the
right of access to a lawyer. For the possibility of being compensated for ex-

penses made in relation to the cross-border safeguarding of nulevel defence
rights is not supposed to restrain less wealthier Member States from issuing
mutual recognition warrants out of fear for big bills from thriving executing
Member States.

In view of that particular concern, it deserves consideration whether-
instead of a system of direct reimbursement from the issuing Member State-
a fairer distribution of costs could be achieved by means of uu-level financial
support. Within the framework of a puryose-built nu Fund for nulevel de-
fence rights, it will probably be easier to deal with the economic differences
between Member States, and also with the differing numbers of cooperation
requests that Member States issue and receive. One can think of a fund into
which each of the Member States would deposit a sum of money, the propor-
tion of which would be based on a variety of aspects, such as the size of popu-
lation, the gross domestic product, the average number of mutual recognition
requests that has been issued over the past 5 or ro years, and possibly several
other aspects.

However, after the example of the 'instrument for financial support for
police cooperation', financial support at the nulevel could perhaps also be
provided within the framework of the Internal Security Fund. The Internal Se-

curity Fund has been established as a comprehensive framework for Union
financial support in relation to the implementation of the nu's Internal Secu-

rity Strategy. The Fund currently comprises two instruments, one on financial
support for police cooperationzz and, another on financial support for exter-
nal borders and visa.z3 An important part of the budget allocated to the in-
strument on financial support for police cooperation is being implemented
by so-called shared manâgement: on the basis of the criteria of Article 6 of
Regulation No. 5r3/zor4, resources are allocated to Member States to support

Regulation (e u) No. 5r3/zor4 of 16 Aprilzo4 establishing, as part of the Intemal Security

Fund, the instrument for financial support for police cooperation, preventing and com-

bating crime, and crisis management and repealing Council De cisionzooT lu'5l¡we (zora)
o¡ L r5o/93.

Regulation (eu) No. 5r5lzor4 of 16 April zor4 establishing, as part of the Intemal Security

Fund, the instrument for financial support for extemal borders and visa and repealing

Decision No 574lzoo7lnc (zora) o¡ Lt1olt+g.

9
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national actions within the objectives of this Regulation, such as improving
police cooperation and coordination between law enforcement authorities,
joint investigation teams, the exchange of information, etc. (Articles 4and7 of
Regulation No. 5r3/zor4). The police financial support instrument might be of
inspirational value for the development of a similar instrument regarding the
safeguarding of ru defence rights in the framework ofjudicial cooperation.

Obviously, to arrange financial support through an nu Fund would still re-
quire Member States to spend money on the safeguarding of nu-level defence
rights; exercising defence rights does cost money and the money must come
from somewhere. And true, also in the context of such an EU Fund, Member
States might still be dissatisfied with the amount of money they would be
required to deposit into such an EU Fund, especially where national contri-
butions would differ considerably, or where the application of the allocation
criteria would raise questions. Nevertheless, such a downside cannot outweigh
the main benefit of an su Fund, namely that it would offer a stronger protec-
tion of defence rights than under the current framework Because disagree-
rnent amongst Member States has to be negotiated at the eu level, money
issues would be far less likely to come to the detriment of the safeguarding of
defence rights in individual cases.

6 Conclusion

This editorial has provided a critical reflection on the current dMsion of costs

in the context ofjudicial cooperation in criminal affairs. Itwas argued that this
division of costs is very likely to have a negative impact on the safeguarding of
uu defence rights in such situations of cross-border cooperation. Therefore,

and also because of the likelihood that a different division of costs in the con-
text ofjudicial cooperation in criminal affairs will facilitate a much more gen-

erous approach towards ensuring defence rights in cooperation proceedings,

academics hopefully feel encouraged to pay more attention to the financial
impact of nu legislation in these areas, and to the question of how an alterna-
tive cost allocation could contribute to the strengthening of nu defence rights.
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