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Ivamva (klager 1) en mar partrer Cherkezov (klager 2) verbouwen tu<>sen 2005 en 2006 een bui<> in het dorp Sirennrets, op een 
stuk land dat Ivamva van haar nneder heeft geërfrl. Zij verlieten hun eerdere woning in de stad Boergas millat de kosten daar 
voor hen beweerdelijk te mog waren. I vanova heeft geen vaste baan; Cherkezov i<> sinds 2004 arbeidsongeschikt en ontvangt 
sinds 2005 een uitkering Er ontstaat een conflict tussen Ivanova en de andere erilaters, die claitren dat zij eigenaar zijn van een 
groot deel van het land en van ret hui<; dat daarop staat, en dat per 2005 door klagers wordt bewoond. In september 2011 leidt 
dit ertoe dat getreenteanbtenaren ret hui<; inspecteren en vast<> tellen dat het zonder de daarvoor benodigle bouwvergunning l'> 
gebouwd. In septerri:Jer 2013 wordt ret besluit genotren omret hui<; te slopen Om:lat rvanova niet aannetrelijk heeft gemaakt dat 
het bui<> niet illegi;:~l zou zijn gebouwd i<> slopen confunn de geldende regelgeving de enige gepaste sanctie, aldu<> de autoriteiten. In 
beroep stelt Ivamva dat e.entuele sloop haar in aanzienlijke probletren zou brengen, aangezien dit mar enige lruis i<> en zij niet in 
staat zou zijn om zich van een andere woning te voorzien Dit bezwaar i<> in alle juridi<>che procedures terzijde geschoven tret een 
verwij zing mar de bestaande regelgeving Alleen de Orri:Judsrrnn brengt mar voren dat de fortrele rechtrrntigheid van het 
sloopbevel er niet aan a:li:loet dat dit bevel di<>proportiorele e:ffècten zal rebben voor klagers. Dit advies wordt door de autoriteiten 
e.enwel niet op gevolgd. Tot daadwerkelijke sloop van de woning i<> het op het nntrent dat het EHRM uit<>praak doet m g niet 
gekotren 

Klagers beroepen zich op art. 8 EVRM en art. 1 Protocol 1 EVRM Volgen<> vaste rechtspraak leidt sloop van een woning tot een 



imrenging in de door art. 8 EVRM gewaarborgle rechten van de bewoners. Het Hof con:ludeert dat deze intrenging een legitiem 
doel heeft, te weten het bevorderen van ruintelijke ordening en het economisch welzijn van ret land. De nadruk komt daardoor te 
liggen op de vraag of de imrenging noodzakelijk en proportioreel i". Thze toets - w geeft het Hof aan- i" niet alleen materieel 
nnar ook fonreel van aard: het juridi"che kader voor het netren en ret toet"en van een sloopbesluit nuet ruinte bieden voor het 
betrekken van de door art 8 EVRM gewamborgde belangen De sloop van een woning kan niet proportioreel worden geacht 
indien het nationaal recht geen ruinte laat om rekening te houden rret de persoonlijke om;tandigheden van de betrokkeren Th 
rechterlijke toet"ing voldoet volgens het Hof niet aan diennatstaf dat rekening gehouden dient te worden rret de voormemle 
persoonlijke om;tandïgreden, nu de nadruk daarin geheellag op de vraag of de woning ten onrechte wnder een bouwvergunning 
i" gereali"eerd. Evemnin voorziet het nationaal recht in een ani er rechtsmiddel dat het nn gelijk nnakt om de proportionaliteit van 

het sloopbesluit te toet"en Daarom oordeelt het Hof dat art. 8 EVRM i" geschonden 

Het Hoftoet"t eveneen" of het besluit om de woning te slopen proportioneel i" in ret licht van art. 1 Protocol1 EVRM. Het 
concludeert dat dit artikel niet i" geschonden. Ter onderbouwing van deze con:lusie overweegt het Hof dat de staten grote 
beoordeling;ruimte rebben bij het reguleren van eigendom in het kader van ruimtelijke ordening Daarom vergt art 1 Protocol 1 
EVRM niet dat in situaties al" ret voorliggende geval een geibdividuali"eerde toet" wordt uitgevoerd. 

UilSPRAAK 

I. Alleged violation of Artiele 8 of the Convention 

45. The applicant" colllllained that the dennlition ofthe hou"e in which they live would be in breach oftreir right to respect fur 
treir horre. They re lied on Artiele 8 ofthe Convention, ~eh pro vides, in so fur as relevant 

"1. Everyone has the right to respect fur ... hi" horre ... 

2. ~re shall be no interferen:e by a public authority with tre exerci"e of thi" right except such as i" in accordance with tre law 
ani i" necessary in a denncratic society in the interest" of national security, pmlic safety or the economie well-being ofthe country, 
for tre prevention of di"order or crirre, for tre proteetion ofrealth or nnral._, or for the proteetion ofthe rights ani freedom; of 
others." 

A. The parties' submissions 

46. The Govemnt submitted that the deci"ion ordering tre dennlition ofthe hou"e in ~eh the applicants lived wa" lawful. It 
had been judicially reviewed ani upheld. It wa" al"o recessary fur the proteetion of public safety. The national authorities had a 
wide nnrgin of appreciation to tackle the problem of illeg1l construction ~ Ïflllossibility to leg1li"e tmlawful building; had been 
put in place in view oftre strongpublic interest to ensure the safety, hygiere and aesthetics ofcon"truction The detmlitionofa 
building because it had been erected without a penrit was a proportionate rreasure required in all ca"es and not capable ofbeing 
eschewed at the di"cretion ofthe building control authorities. Those autffirities had acted straight away when appri"ed ofthe 
illegility ofthe hou"e inhabited by the applicant._, ani had mt tolerated an illeg1l situation fora long tirre: the applicant" had started 
inhabiting tre muse at the earliest in 2009 and tre dennlition procedure had started in 2011. The applicants had con"tructed the 
hou"e knowing full well that they had not obtained the required permit All soch building;, unless fàlling under tre tran"itional 
annestyprovi"ion" ofthe 2001 Act, were subject to dennlition; the court" had inquired into that point in the applicants' case. The 
authorities had allowed the :first applicant to comnt on the intended dennlition, and had invited her to colllllywith the dennlition 
order of her own accord. In a" llllch as sre argued that she had no other place to live, it had to be noted that in Jure 2013, after 
tre begirming ofthe dennlition proceeding<;, she had donated a flat that she owned in Burg1s and that, although tre autffirities did 
nothave an obligltion to provide tre applicant._, whJ did mt belong to a particularly vulrerable group, withalternative 
accommdation, they had explored tre possibility of settling them in a municipal flat The secorrl applicant was in receipt of a 
sufficiently high pension ani the :first applicant wa" able to work. ~y could tln" a:fford to pay nniket rent in Sirennrets, and their 
personal circum;tan:es were not as dire as they sought to paint trem ~ autffirities had endeavoured to take all these nntters 
into accountwrensending a social worker to interview the :first applicant It wa" equally possible to have the proportionality ofthe 
dennlitionreviewed in proceeding; urrler Artiele 278 ofthe Code ofAdmini"trative Procedure 2006. ~ interference with the 
applicant"' right to respect fur their mrre was therefore proportionate. Artiele 8 ofthe Cotwention could not be con"trued as 
precluding tre enforcerrent of the building regulations in respect of tffise who sought to fiout them, or a" requiring the authorities to 
provide person" in the applicants' situation with a place to live. 

47. The applicant" submitted that they had lived in tre muse undi"turbed for nearly seven years, even though the local autffirities 
were fully a ware that it had been constructed without a penrit, as the applicants had paid taxes in respect oftre muse and had 
treir address regi"tration there, ani as Sinetmret" wa" a small village. It was Iillreover widely known that nnny building; in 
villages and snnll towns in Bulgpria had been con"tructed withJut a permit ~ Orrbudsnnn of the Republic had comrented on 
that, saying that the authorities did not systenntically conbat illegal con"truction and had to do so pre-elllltively rather than e:r post 
facto. In spite of that recomrrlation, the only way of dealing with illeg1l buildings etwi"aged by the law was their dennlition. lli 
applicant" were particularly vulnerable becau"e tre second applicant was harrlicapped and had a snnll pen"ion, and the :first 



applicant had been 1m:rrployed sirree 2003. The only illegality afiècting the hou<>e was tbat it had been constru:ted without a 
permit; it otherwi<>e fully corrplied with tre applicable regulation<>. The public interest did mt require its delOOlition, which would 
result in rendering two elderly person<> with health problem; hmreless. The rules goveming the delOOlition of building; con<>tru:ted 
without a permit, as interpreted by tre Supre~re Administrame Court, did mt envi<>age any proportiomlity asses..'\lrelll: or a 
procedure affording proper grnrantees intbat respect, and did mt leave any di<>cretion tD the corrpetent autlmities, which were 
required tD enforce themregarclless ofindividml circumstances. 

B. The Court's assessment 

1. Admissibility 

48. The corrplaint i<> notmanifestlyill-founded within tre ~reaningofArticle 35 § 3 (a) ofthe Convention or inadni<>sible onother 
grounds. It trust therefore be declared adni<>sible. 

2. Merits 

49. Although only tre first applicant bas legtl rights tD the hou<>e, both applicants have in fuct lived in it fora rurri:Jer ofyears (see 
paragraphs 8 and 11 above ). It i<> therefore ''hJ~re" for bothof them (see, among other aut:OOrities, Buckley v. t he Unit ed 
Kingdom, 25 September 1996, § 54, Reports of.Judgments and Decisions 1996-IV; Prokopovich v. Russia, no. 5 8255/00, 
§§ 36-39, ECHR 2004-XI (extracts); MCCann v. the United Kingdom, no. 19009/04, § 46, ECHR 2008; Yordanova and 
Others v. Bulgaria, no. 25446/06, §§ 102-03, 24 April2012; and Winters'lein and Others v. France, m. 27013/07, § 141 , 17 
OctDber 2013), and tre order for it<> delOOlition amounts tD an interference with their right tD respect for tltat m~re (see, mutatis 
mutandis, éosic v. Croatia, m. 28261/06, § 18, 15 Jarnary2009; Yordanova and Others, cited above, § 104; and 
Winterstein and Others, cited above, § 143). 

50. The interference was lawful. ~ delOOlition order had a clear legal basi<> insection 225(2 )(2) ofthe Territoria! Organi<>ation 
Act 2001 (see paragraphs 12 and 26 above). Itwa<> upheld, following fully adversarial proceeding;, bytwo level<> of court (see 
paragraph.<> 14 and 16 above ), and trere i<> oothing to suggest tltat it wa<> not otherwi<>e "in accordance with tre law" within the 
~reaningofArticle 8 § 2 oftre Convention 

51. The Court i<> sati<>fied tltat the dernolition would pursue a legitirrnte aim Even if it<> only purpose i<> to en<>ure the effective 
ÏlllJlementation ofthe regulatDry require~rent tbat no building<; can be constructed without permit, it may be regarcled as seeking to 
re-establi'lh the rule oflaw (see, mutatis mutandiç, Saliha v. Mlfta, no. 4251/02, § 44, 8 Noveni:Jer 2005), which, in tre 
context under exarnirntion, may be regarcled as fulling under ''prevention of di<>order' ' and as prolOOting the "economie well-being 
ofthe collll1rY'· This i<> particularlyrelevant :lOr Bulgaria, where tre problemofillegal con<>truction appears tD be rife (see 
paragraph.<> 41-4 3 above ). 

52. Thus, the salient i'lste i<> wretrer tre delOOlition would be ''necessary in a delOOCratic society". On this point, the ca<;e bears 
con<>iderable reseni:Jlance with cases conceming the eviction oftenants from public hou<>ing (see MCCann, cited above; éosic, 
cited above; Paulic v. Croatia, no. 3572/06, 22 OctDber 2009; Kay and Others v. the United Kingdom, no. 37341/06, 21 
September 2010; Kryvitska and Kryvitskyy v. Ukraine, no. 30856/03, 2 Deceni:Jer 2010; !gor Vaçifchenko v. Russia, no. 
6571/04, 3 Febrnary2011; and f#edov v. Croatia, m. 42150/09, 29l\1ay2012), and cases concemingthe evictionofoccupiers 
:frompubliclyowned land (see Chapman v. the UnitedKingdom [GC], m. 27238/95, ECHR2001-I; Connors v. the United 
Kingdom, m. 66746/0 1, 27l\1ay 2004; Yordanova and Others, cited above; Buckland v. the United Kingdom, no. 
40060/08, 18 Septeni:Jer 2012; and Winterstein and Others v. France, m. 27013/07, 17 OctDber 2013). An analogymay al<>o 
be drawn with ca<>es conceming eviction<> :from properties previou<>ly owned by tre applicants but lost by them as a result of civil 
proceeding<; brought by a private person, civil proceeding; brought by a public body, or tax en:!Orcetrent proceeding; (see, 
respectively, Zehentner v. Austria, no. 20082/02, 16 July 2009 (proceeding; brought by a creditor); Erezee v. Croatia, m. 
7177/10, 18 July2013 (proceeding; brought bythe true owrer ofthe preni<>es); Gfadysheva v. Russia, no. 7097/10, 6 
December 2011 (proceeding<; brought by a mmicipal body); and Rousk v. Sweden, no. 27183/04, 25 July2013 ( taxenfOrcement 
proceeding<;)). 

53. Under tre Court's well-establi'lhed ca<>e-law, as expounded in those judgrrents, the assesSirent ofthe necessity ofthe 
interference in cases conceming the loss of one's m~re for the prolOOtion of a pub !ie interest involves not only i<>sres of substance 
but al<>o a qrestion of procedure: whether tre deci<>ion-IDJ.king process was such as tD aflDrd due respect to tre interests protected 
under Artiele 8 ofthe Convention (see Connors, § 83; MCCann, § 49; Kay and Others, § 67; Kryvitska and Kryvitskyy, § 44; 
and Yordanova and Others, § 118 (iii), all cited above). Since the loss ofone's m~re i<> a lOOSt extre~re formofinterièrence with 
tre right tD respect for the ho~re, any person ri<;king thi<> - whether or not belonging to a vulrerable group - silluld in principle be 
able tD have the proportionality oftre ~reasure determined by an independent tribunal in tre light oftre relevant principles under 
tbat Artiele (see, among other authorities, MCCann, § 50; éosic, § 22; Zehentner, § 59; Kay and Others, § 68; Buckfand, § 65; 
and Rousk, § 137, all cited above). ~ fuctors likely to be ofpromirence in thi<> regarcl, when it co~res tD illegal con<>tru:tion, are 
whether or not the ho~re was establi'lh:d tmlawfully, whether or not the persons coneerred did so kmwingly, what i<> tre mture 



arrl degree oftre illegality at i'ls~, what i'l the preci<;e nature ofthe interest sought to be protected by the denulition, arrl wretrer 
suitable alternative accommdation i<> available to the person<> a:ffècted by the denulition (see Chapman, cited above, §§ 102-04 ). 
Another fiCtor could be whether there are less severe wa~ of dealing with the case; tre li<>t i<> rot exhau;tive. 'Ih:refore, if the 
person concemed contests tre proportionality oftre interfereoce on the basi<> of su:h argrnrents, the comt<; Illl'>t examine them 
carefully arrl give adequate reasons inrelation to trem(see Yordanova and Others, § 118 (iv) inflne, and Winterstein and 
Ot hers, § 148 ( d0

) injlne, both cited above ); the intedèrence cannot nonrnlly be regarcled as ju<;tified sÏlllJly becau<>e the case 
fàlls rnxler a rule fonrulated in ~neral and absolute teflll'i. The rrere possibility of obtainingjudicial review oftre admini<>trative 
deci<>ion cau;ing the loss ofthe hotre i<> thu<> rot emugh; tre person con:emed ll11.lSt be able to challenge that deci<>ion on the 
ground that it i<> di<>proportionate in view ofhi<> or her personal circlltll'itances (see M:Cann, §§ 51-55; éosic, §§ 21-23; and Kcy 
and Others, § 69-7 4, all cited above ). Naturally, if in such proceeding; tre mtional comt<> have re gard to all relevant tiCtors and 
weigh tre corrpeting interests in line with tre above priociples - in other words, where there i<> no rea<>on to doubt the procedure 
foliowed in a gi\en case- tre nnrgin of appreciation allowed to those courts will be a wide ore, in recognition oftre :fàct that they 
are better placed than an internatioml court to evaluate localreeds and conditions, and the Court will be reluctant to gainsay their 
assesStrellt (seePinnock and Wafkerv. the United Kingdom (dec.), no. 31673/11, §§ 28-34, 24 Septerrher 2013). 

54. The Court cannot agree with the position, e:xpressed by som: Bulgarian admini<>trative courts, that tre balance between the 
rights of those who stand to lose treir horres arrl the pub !ie interest to ensure the effective implerrentation of the building 
regulations can as a rule properly be struck by way of an absolute rule pennitting of no exceptions ( see paragraphs 26 arrl 3 7 
above ). Such an approach could be su<>tained under Artiele 1 ofProtocol No. 1, which gi\es the natioml aut:OOrities con<>iderable 
latitude in dealing with illegal con<;truction (see paragraphs 73-7 6 below), or in otrer context'> ( see Animal Delenders 
International v. t he United Kingdom [GC], no. 48876/08, §§ 106-09, ECHR 2013 ( extracts ), with further references ). But 
gi\en that the rigpt to respect for one's hom: under Artiele 8 oftre Convention touches upon i<>s~s of central ÏlllJortance to the 
individual' s physical arr!Iroral integrity, nnintenance of relation'lhips with otrers arrl a settled and secure place in tre comnmity, 
tre balancing exerci'>e rnxler that provi'>ion in cases wrere the intedèrence consi'lt'> in the loss of a person' s only hom: i'> of a 
different order, with particular significanee attaching to tre extent oftre intrusion into the persoml sphere ofthose con:emed (see 
Connors, cited above, § 82 ). Thi'> can nornnlly only be examired case by case. Moreover, trere i'> no evidence that the Bulgarian 
legislature has gi\en active con'lideration to thi<> balance, or that in opting fur a wholesale rather than a llilre narrowly tailored 
solution it bas taken into account the interests protected under Artiele 8 ofthe Convention (see, mutatis· mutandiç, Val/ianat os 
and Others v. Greece [GC], ms. 29381/09 arrl32684/09, § 89, ECHR 2013 (extract'>), and contrast, mutatis mutandis, 
Animal Delenders International, cited above, §§ 114-16). On tre contrary, the OniDudsnnnoftre Republic bas repeatedly 
e:xpressed concern in that re gard ( see paragraph.<> 41-4 3 above ). 

55. Nor can tre Court accept tre suggestion that the possibilityfor t:OOse concemed tochallenge tre dellillition of their horres by 
reference to Artiele 8 of the Convention would seriou<;ly rnxlermine tre s~tem ofbuilding control in Buigaria ( see paragraph 37 
above). It i'> tne that tre relaxationofan absolute rule may entailri'lks ofabu<;e, uncertaintyor arbitrariness in tre application ofthe 
law, expense, and delay. But it can surely be e:xpected that the competent admini<>trative aut:OOrities arrl the admini<>trative comt<>, 
which routinely deal with variou<; claim; relating to the delliJlition of illegal building; (see paragraph.'> 26, 27, 34 arrl 3 7-39 above ), 
arrl have recently showed that trey can examire su:h claim; in tre ligbt of Artiele 8 ofthe Convention (see paragraph 30 above), 
will be able to tackle those ri'lk:s, especially ifthey are assi<>ted in thi<> task by appropriate pararreters or guidelines. Moreover, it 
would only be in exceptioml cases that t:OOse concemed would succeed in rai'>ing an arguable claim that denulition would be 
di'lproportionate in treir particular circlltll'itances (see, mutatis mutandis, M:Cann, § 54; Paulic, § 43; and Bjedov, § 67, all 
cited above ). 

56. The proceeding; conducted in thi<> case did rot rreet tre above-trentioned procedural requirerrents, as set out in paragraph 
53. The entire IDCU'> ofthose proceeding;, in which tre first applicant sougbt judicial review ofthe deirolition order- the second 
applicant, not ha ving any property rigbts over the hou<>e and rot being an addressee ofthe order, would rot have even had standing 
to take part in them(see paragraph26 injlne above) -was whether the hou<>e had been builtwithout a permit and whether it was 
nevertreless exempt fromdellillition becau<;e it :fèll witbin the tran<;itiomla.II1restyprovi'lion'> of the relevant statute (see paragraph.<> 
14 and 16 above ). In her appeal, the first applicant rai'led, alheit briefly, the points that the applicants now put before tre Court: 
that the hou<>e was rer only hom: arrl that she would be severely a:ffècted by its deirolition ( see paragraph 15 above ). 'Th: 
Suprerre Admini'ltrative Court did not evenrrention, let alore substantivelyenga~ with thi'l point (see, mutatis mutandis, Brezec, 
cited above, § 49). Thi'> i'> hardly surpri'>ing, as under Bulgarian law it i'> rot relevant for the dellillition order's lawfulness. Under 
tre applicable statutory provi<>ion<>, as con<>tned by the Suprerre Admini<>trative Court, any building con<>tru:ted without a penrit i<> 
subject to deirolition, unless it :fàll" under the transitional annesty provi'>ions ofthe 2001 Act, and it i'> notopen to the 
admini'ltrative authorities to refrain from dellilli<;hing it on the basi'> that thi" would cau<;e di'>proportionate harm to t:OOse affected by 
that treasure ( see paragraphs 25-27 above ). 

57. The possibility, adverted to by tre Govemrrent (see paragraph.<> 46 above and 78 below), to seek postporerrent ofthe 
enforcerrent of the denulition order rnxler Artiele 27 8 of the Code of Admini'ltrative Procedure 2006 ( see paragraph 31 above) 
could rothave rerredied that (see, mutatis mutandis, Paufic, § 44, arrl Bjedov, § 71 , both cited above). All tre applicant<> could 
have obtained in proceeding; under that provi<>ion- which are conducted solely before tre admini'ltrative enforcerrent authority 
ratrer than an independent tribuml, with no possibility fur judicial review of the deci'lion'> taken in their course - would have been a 
temporary reprieve from the e:ffècts of the dellillition order rather than a corrpreren'>ive examination of its proportionality ( see 



paragraph32 above). 

58. Nor does it appear that, as suggested by the Supretre Admini<>trative Court init<> juigJrent of 1 Jure 2015 in a similar case 
(see paragraph 30 above ), it would have been possible, a<> rmtters stand, tD obtain a proper examination oftre proportiomlity of 
tre deiiDlition by seekingjulicial review oftre enforcenrnt ofthe deiiDlition order rnxler Artiele 294 et seq. oftre 2006 Code 
( see paragraph 35 above ). Such exurination could in principle be carried out in proceeding<; fur judicial review of enfurcetrent 
(see.JL. v. the United Kingdom (dec.), no. 66387/10, §§ 44-46, 30 Septenber 2014). But tre case-lawunder dJ.ese provi<>ion<> 
shows tbat the Bulgarian admini<>trative courts generally declire tD examire argtllll:nt'> relating tD the individual situation oftre 
persons concemed by the deiiDlition They do so either on the basi<> that tre proper balan:e between treir rights rnxler Artiele 8 of 
tre Convention and dJ.e countervailing public interest to conbat iJlegal con<>troction has been resolved at the legislative leveland that 
deiiDlition i<> the only Irean<> oftackling illeg;:tl construction, ortbat such points can only be examined in proceeding; for julicial 
review oftre deiiDlition order iL<>elf(see paragraphs 37-39 above ). The only court that appears to have shown smre willingress to 
entertain su:h argtnrents in proceeding; under Artiele 2 94 et seq. of dJ.e Code i<> the Pazardzhik Admini<>trative Court, which 
ho wever did so ~ irrposing interimnrasures in su:h proceeding<; radJ.er dJ.an when dealing with the nrrit<> ofthe ca<;es (see 
paragraph 40 above). It i<> al<>o un::lear whether person<> in dJ.e position oftre second applicant, who i<> not dJ.e addressee ofthe 
deiiDlition order and ha<> no property right<> over tre h::m;e, would have standing to bring such a challenge ( see paragraph 36 
above). 

59. The applicant<> could not have obtained a proper exurination of the proportionality of dJ.e dennlition by bringing a claim fur 
declaratory juigJrent under Artiele 292 ofdJ.e 2006 Code either (see paragraph 33 above). The ca<>e-law under tbat provi<>ion, 
which i<> only intended tD prevent tre enforcenrnt of admini<>trative deci<>ion<> wrere newly enrrged :fàct<> militate against it, shows 
fbat in su:h proceeding<; dJ.e Bulgarian admini<>trative court<; jU'it creck whether :fàct<; which have COlre to pass afler Jre l'iSuing Of 

tre deiiDlition order or its upholding by the court<> - such as a lap se of dJ.e limitation period for enfurcetrent or an intervening 
leg;:tli<>ation ofdJ.e building- could precrude enforcenrnt (see paragraph 34 above ). ~re appears to be m case in which the 
court<; have allowed su:h a claim, and thns blocked the enforcenrnt of a deiiDlition order, on the basi<> of argtnrents re lating to tre 
persoml cirClllllltmres oft:OOse concemed. Moreover, in tre applicant<>' case the enfurcetrent proceeding<; started less than ore 
IIDnth afler tre deiiDlition order wa<> upheld by the court<> ( see paragraphs 16 and 17 above ). 

60. The involvenrnt ofdJ.e social services, whichonly occurred aflernotice ofthe applicationhad been given to dJ.e Govermrent 
( see paragraph 21 above ), could not nnke good the Jack of a proper proportiomlity asses..'ilrent. It did not take place within dJ.e 
:fratrework of a procedure capable of resulting in a corrprehensive review ofthe proportionality of the deiiDlition ( see, mutatis 
mutandis, Yordanova and Others, cited above, §§ 136-37). Inany event, even t:OOugh dJ.e :first applicant stated tbat she wa<> not 
interested in social services, the Goveilllrent errphasi'ied that tre aut:OOrities had no oblig;:ttion tD provide dJ.e applicants with 
alternative aceomdation ani did mt elearly explain in what way those services would have provided the applicants with a 
satis:fàctory somtion 

61. In sum, tre applicant<> did mt have at dJ.eir di<iposal a procedure enabling them tD obtain a proper review ofthe proportionality 
of dJ.e intended deiiDlition of the hou<>e in which trey live in dJ.e light of dJ.eir personal cirClllllltmres. 

62. The Court trerefore :finds tbat there would be a breach of Artiele 8 ofthe Cmwentionifthe order fur dJ.e dennlitionoftre 
hou<>e in which the applicant<> live were to be enforced without such review. 

11. Alleged violation of Artiele 1 of Protocol No. 1 

63. The :first applicant further corrplained that tre deiiDlition ofthe hou<>e, part ofwhich belonged tD her, would be a 
di<>proportionate interference with the peaceful enjoytrent of her pos..<;es..'iion'i. She re lied on Artiele 1 ofProtocol No. 1, which 
provides as fullows: 

"Every naturalor legal person i<> entitled tD the peaceful et]oynrnt ofhi<> possessions. No one shall be deprived ofhi<> possession<> 
except in dJ.e pmlic interestand smject to tre comitions provided fur by law ani by the general principles of internationallaw. 

The preceding provi'iion'i shall not, however, in any way irrpair the right of a State to enfurce such laws as it deern; recessary tD 
control dJ.e u<>e ofproperty in accordance with dJ.e gereral interest or to secure dJ.e paytrent oftaxes or otrer contributions or 
penalties." 

A. The parties' submissions 

64. The Govemirent submitted that dJ.e corrplaint was iocompatible ratione personae with the provi'iion'i ofProtDcol No. 1 in so 
:fàr as the second applicant wa<> concemed, becau<>e only the :first applicant had title to tre h::mse. Moreover, in a<; llllch as the 
hou<>e had been illegally constructed without being tolerated by tre aut:OOrities for a long tiire, it could not be regarcled a<> a 
"posses..<;ion" within tre nraning of Artiele 1 ofProtDcol No. 1. In the alternative, tre Govemirent submitted that dJ.e intedèrence 
with the :first applicant' s pos..<;es..'iion<> was ju<;tified. The dennlition, which was a nrasure of control of property, wa<> lawful ani 
would not irrpose an exces..<>ive burden on the applicant<> a<> treir :financial situation, as evident from tre property di<>posal 
transactions carried out by dJ.em, wa<> not so dire, and a<> trey had wilfully acted in de:fiance of dJ.e law. Moreover, dJ.e hou<;e did 
not exelu.'iively belongto the :first applicant; the other co-owners oftre plot were entitled toa share ofit, and smre ofthemhad 



ob jeered to its constru:tion. The legitinnte aim sougbt to be achieved by the den:XJlition was to enforce the building regulations, 
which required a permit for each rewly con.<>tru:ted building. In con.<>tru:ting the hou<>e with:mt a permit, the applicants had 
knowingly acted in breach oftre law and had di'lfegrrded the other co-owners' interest<>. 

65. The applicant<> submilred that the complaint had only been rai<>ed by the first applicant, wm had legal rigjJt<> over tre muse 
even though it had been illegally constructed. It was therefore a "possession". Nothing would be achieved by deiiDli'lhing it. It 
would notberefit tre otrer co-owrers oftre plot, wm had di<>played no wi'lh to take care ofthe property and \\hose interest<> 
would be better served iftheywere allotred a share oftre muse. Nor would it advance the public interest, which could be 
virrlicated by less invasive nrasures, such as a :finan:ial penalty. The applicants had built tre muse to have a place to live \\hen 
dry grew ok:!. fu 2005 the first applicant had approached one ofthe other co-owners to obtainhi<> assent to the con<>tru:tion, but 
he had tried to wring a di<>proportionate aiiDunt of IIDney out oflu in exchange for that That was ~ the applicant<> had 
proceeded with the con<>tru:tion without obtaining a permit. 

B. The Court's assessment 

1. Scope of the complaint ratione personae 

66. It sffiuld be noted at the out<>et that thi<> complaint was only rai<>ed by tre first applicant It i<> trerefore mt necessary to ruleon 
tre Govennrent' s objection in relation to the second applicant 

2. Admissibility 

67. The parties have diverging views on \\hether the first applicant has a "possession" within the treaning of Artiele 1 ofProtocol 
N o.1 and wretrer that provi<>ion i<> t:lilli applicable. But in thi<> case it i<> IIDre appropriate to examine thi<> question on the nuits 
(see, mutatis mutandis, Depalle v. France (dec.), no. 34044/02, 29 April2008, and Yordanova and Others v. Buigaria 
(dec.), no. 25446/06, 14 Septeni:Jer 2010). The complaint i<> not nnnifestly ill-fuunded within the rreaningofArtiele 35 § 3 (a) of 
tre Convention or imdmi.<>sible on other grounds. It nu<>t trerefore be declared adni<>sible. 

3. Merits 

68. Since inBuigaria it i<> settled law that iJlegal building; can be the object<> oftre rigbt to property, and since the Burgas Regional 
Court held that the first applicant i<> tre owrer of 484.43 out ofthe 625 shares ofboth the plotand the hou<>e built on it (see 
paragraph 9 above ), there can be m doubt that she has a "possession" and that Artiele 1 ofProtocol No. 1 i<> applicable. 

69. The intended deiiDlirion of the hou<>e wiJl in turn aiiDunt to an interièrence with the first applicant' s possession<> ( see Affard v. 
Sweden, no. 35179/97, § 50, ECHR2003-VII, andiiamerv. Belgium, m. 21861/03, § 77, ECHR2007-V (extract<>)). Being 
rreant to en<>ure convliance with the general rules concerning tre prohibitions on con<>tru:tion, thi<> interference aiiDunt<> to a 
"control [ ofj tre use ofproperty" (see Ilamer, cited above, § 77, and Saliha, cited above, § 35). It therefure :fàll<> to be examined 
under the second paragraphof Artiele 1 ofProtocol No. 1. 

70. The deiiDlirion order had a elear legal basi<> insection 225(2 )(2) of the Territoria! Orgmi<>ation Act 200 1 ( see paragraphs 12 
and 26 above). It was upheld, followingfully adversarial proceeding;, by two level<> of court (see paragraph<> 14 and 16 above). 
The interference i<> trerefore lawful fur the purposes of Artiele 1 ofProtocol No. 1. 

71. It can al<>o be accepted that the interfurence, which seek<> to en<>ure convliance with the building regulations, i<> ''in accordance 
with the general interest'' ( see Sa !i ha, cited above, § 44 ). At the sarre titre, it sffiuld be noted that tre deiiDlirion order, although 
tre product of a denunciation by tre first applicant's co-owners (see paragraph 11 above), was mt prerni<>ed on tre first 
applicant's :fàilure to obtain their assent for the con<>tru:tion oftre muse. It cannot therefure be regarcled as intended to proteet 
treir interest<> (contrastAlfard, cited above, § 52). It fullows that the weigbt ofthose interests i<> mt a pertinent consideration in thi<> 
ca<>e (contra<>tAflard, cited above, § 60). 

72. The salient i<>sue i'l \\hether the interference would strike a :fàir balance between t:re first applicant's interest to keep rer 
possessions intact and the general interest to ensure efièctive implerrentation of the prohibition again.<>t building without a pennit. 

73 . According to the Court's settled ca<>e-law, the second paragraphof Artiele 1 ofProtocolNo. 1 nu<>t be read in tre light of the 
principle set out in the first sentence ofthe first paragraph: that an interièrence reeds to strike a :fàir balance between tre general 
interest oftre comnmity and tre individual's rigjJt<>. Thi<> trean'> that a msure nu<>t be bothappropriate for achieving its aimand 
not di<>proportiomte to that aim(see, aiiDng other autffirities, .James and Others v. the United Kingdom, 21 February 1986, § 
50, Series A no. 98). However, the High ContractingParties enjoy a margin ofappreciation in thi<> respect, in particular in choosing 
tre rrean<> of enfurcerrent and in ascertaining \\hether the con<>equ:nces of enfurcerrent would be ju<>tified ( see, as a recent 
authority, Depaffe v. France [GC], no. 34044/02, § 83, ECHR 20 10). When it coires to the implerrentation af their sparial 
planning and property developrrent policies, thi<> mrrgin i<> wide (see Saliha, cited above, § 45, with further references). 

74. For that rea<>on, unlike Artiele 8 oftre Convention, Artiele 1 ofProtocol No. 1 does not in such cases presuppose the 



availability of a procedure requiring an indiW:Imli'ied assessrrent of the necessity of each rreasure of irrpletrentation ofthe relevant 
planning rules. It i'> oot contrary to the latter for the legislature to lay down broad and gereral categones ratrer than provide fur a 
screrre wereby tre proportiomlity of a rreasure of irrpletrentation l'i to be examined in each indiW:Iual case (see Jam es and 
Others, cited above, § 68, arrl Allen and Others v. the United Kingdom (dec.), no. 5591/07, § 66, 6 October 2009). 'I:kre i'> 
no iocongruity in thi'i, as tre intensity of the interest<> protected under tOOse two Artieles, and the resultant nmgin of appreciation 
eqoyed by the national authorities under each ofthem, are not recessarily co-exten'iive (see Connors, cited above, § 82). lhus, 
although tre Court bas in smre cases assessed tre proportiomlity of a rreasure rnxler Artiele 1 ofProtocol No. 1 in tre ligbt of 
largely the sarre :làctors a<; tOOse that it ha<; taken into account rnxler Artiele 8 ofthe Convention (see Zehentner, §§ 52-65 and 
70-79; Gfadysheva, §§ 64-83 arrl90-97; and Rousk, §§ 108-27 and 134-42, all cited above, a<; well a<; Demades v. Turkey, 
no. 16219/90, §§ 36-37 arrl44 46, 31 July 2003 ), thi'i assessrrent i'> not irevitably identical in all circurnstances. 

75. fu the :first applicant's case, tre h:nl'le was knowingly built without a penrit (contrast NA. and Others v. Turkey, no. 
37 451/97, § 39 in fine, ECHR 2005-X, arrl Dep alle, cited above, § 85), and trerefore in flagrant breach oftre dorrestic building 
regulations. fu thi'i case, reg;rrdless ofthe explanations that the :first applicant gave for thi'i :làiltrre, thi'i can be regarcled as a cru::ial 
consideration rnxler Artiele 1 ofProtocol No. 1. The order that the hou<>e be deiiDli'ilrd, \\llich was i'isued a reasonable tiire after 
it<> con<;truction ( contra<>t Ilamer, cited above, § 83 ), sirrply seeks to put thing<; back in tre position in \\llich trey would have been 
ifthe :first applicant had not di<;reg;rrded tre requirerrent<; ofthe law. The order arrl its enforcerrent will al'io serve to deter otrer 
potentiallawbreakers (see Safiha, cited above, § 46), \\llich nn'>t not be di'icounted in view ofthe apparent pervasiveness oftre 
problem of illegal con<;truction in Bulgaria ( see paragraphs 41-43 above ). fu view of the wide margin of appreciation that the 
Bulgarian authorities enjoy rnxler Artiele 1 ofProtocol No. 1 in choosing both the rrean<; of enfurcernent and in ascertaining 
wether the con'>equences of enforcerrent would be ju;tified, none ofthe above con'iiderations can be outweigred by the :first 
applicant' s proprietary interest in tre hou'ie. 

76. The irrpletrentation ofthe deiiDlition order would therefore not be in breach ofthe :first applicant's right<> under Artiele 1 of 
ProtocolNo. 1. 

111. Alleged violation of Artiele 13 of the Convention 

77. The applicant<; corrplained that they did oot have an e:fièctive dorrestic rerredy in respect oftreir corrplaint under Artiele 8 of 
tre Convention They re lied on Artiele 13 of the Convention, \\llich provides as follows: 

"Everyore wose right'> and freedom; as set forth in [ the] Convention are violated shall have an effective rerredy befure a mtional 
authority notwithstanding that the violation has been committed by person<; acting in an official capacity.'' 

A. The parties' submissions 

78. The Govellllll:nt submitted that the applicant<; could have sought postponement of the enforcerrent of the dennlition order 
rnxler Artiele 278 oftre Code of Admini'itrative Procedure 2006 on the basi'i of argurrents re lating to treir financial situation arrl 
tre irrpossibility to obtain alternative accommdation That did not of course rrean that tre autOOrities had an unconditioml 
obligltion to provide them such aceomdation That said, there wa<; no evidence that the applicant<; had taken steps to be settled 
in a mmicipal flat. 

79. The applicant<; smmitted that a request rnxler Artiele 278 oftre 2006 Code was not an e:fièctive remxly. All it could achieve 
was a short postporerrent of the enfurcerrent. The law did not envi<;age any way of dealing with tmlawful construction other than 
it<; dennlition, reg;rrdless oftre degree or nature ofthe illeg1lity, or tre effect<; oftre rreasure on the personal sitmtion oftOOse 
affected by it. 

B. The Court's assessment 

80. The corrplaint i'> notmmifestlyill-founded within tre rreaningofArticle 35 § 3 (a) of the Catwention or inadni<>sible onother 
grounds. It nn'it therefore be declared adni<;sible. 

81. Ho wever, in as 11llrh as the :firu:ling of a breach of Artiele 8 oftre Convention was preni'ied on the absen:e of a procedure in 
\\llich tre applicant<> could challenge the dennlition oftre hou;e on proportionality grounds (see paragraph<> 56-61 above ), oo 
separate i'is~ ari<>es rnxler Artiele 13 oftre Convention(see, mutatis mutandis·, Stanková v. Sfovakia, oo. 7205/02, § 67, 9 
October 2007, and Yhrdanova and Others, cited above, § 152). 

IV. Application of Artiele 41 ofthe Convention 

82. Artiele 41 ofthe Catwention provides: 

"Ifthe Court :firu:ls that trere bas been a vialation oftre Convention or the Protocol<; trereto, and iftre intemallaw ofthe High 
Contracting Party coneerred allows only parrial reparation to be rmde, tre Court shall, if necessary, afford ju<;t sati<;fàction tD the 
injured party." 



A. Damage 

83. The applicants jointly claitred 2, 000 euros (EUR) in respect of the di'itress experien:ed by them as a result of the alleg;:d 
breach:s ofArtides 8 and 13 oftre Convention and Artiele 1 ofProtDcolNo. 1. 

84. The Gownnrent submtted that the claim was exorbitant. 

85. fu thi<; case, tre award of compensation can only be ba'ied on the breach of Artiele 8 ofthe Convention However, that breach 
will only take place ifthe deci'iion ordering tre delll)lition ofthe hou<;e in which the applicants live were 1D be enforced, which bas 
for tre titre being not happened ( see paragraph 22 above ). The firrling of a vialation i" therefure sufficient ju<;t sati<;Jàction for any 
non-pecuniarydmmge suffered bythe applicants (see Yordanova and Others, cited above, § 171). 

B. Costs and expenses 

86. The applicants claitred EUR 3,280 in respect offurty-ore h:mrs ofwmk by their leg;:tl representative on tre proceeding; 
before the Comt, billed at EUR 80 per hour, plu<; EUR 13.73 fur postag;:. Theyreqrested than any award made under thi<; head 
be made payable 1D tre BHC, with which treir leg;:tl representative worked ( see paragraph 2 abow ). fu support of thi<; claim, the 
applicants submitted two agreemmts between trem, their legal representative and the BHC in which it was stipulated that the 
applicants did not haw 1D pay any reillliD.':ration to treir representatiw up-front but that tre representative would claim her fees, 
plu<; any related expenses, in the eventof a su:cessful outcom: ofthe ca<;e; that, in the event of a su:cessful outcom:, the fees 
would in Jàct be paid by the BHC; and that the representative agreed that any award in respect of cost<> and expen.<>es could be 
nnde payable 1D the BHC. 'Ih: applicant<; al<>o submitted a tinE-sreet and postal receipt<>. 

87. The Gownnrent di<>puted the mnrl:Jer ofhours spent by the applicant<>' leg;:tl representatiw on the ca 'ie, saying that trey were 
excessiw in view ofit<> low convlexity and the lengthofthe submissions that sre had made on the applicants' behalf 'Ih: sum 
claimx:l in that respect was mmy tirrEs hig,rer than those envi<>aged for similar work in dom:stic proceeding; and out of ture with 
economie realities in the country. The Govennrent al'io pointed out that there wa<; no evidence, su:h as an invoice or a payn:Ent 
doctllrent, sillwing that the BHC had actually paid any remmeration 1D the applicants' representative. 

88. According 1D the Court's settled ca<>e-law, costs and expenses are recoverable under Artiele 4 1 oftre Convention if it i<> 
establi'ihed that trey were actually and necessarily incurred and are reasonable as 1D quantum 

89. The :first point in di'ipute was wretrer the cost<; claitred by the applicant<; were actually incurred. The applicants nnde an 
agreem:nt with their representative and the BHC that i<> comparable to a contingen:y ree agreerrent wrereby a elient agrees 1D 
remmerate hi<> lawyer only in the eventof a su:cessful outcom: ofthe ca<>e. Ifleg;:tlly enforceable, su:h agreetrent.<> may sillw that 
tre sum; claitred are payable and therefore actually incmred (see Kamasinski v. Austria, 19 Decenber 1989, § 115, Series A 
no. 168). Thi<> being the ca<>e in Buigaria (see paragraph 44 above, and convare Saghatefyan v. Annenia, no. 7984/06, § 62, 20 
Ocrober 2015, and contrast.Dudgeon v. the United Kingdom (Article 50), 24 February 1983, § 22, Series Ano. 59, and 
Pshenichn;.y v. Russia, no. 30422/03, § 38, 14 February2008), tre Court accepts that the cost<; claitred were actually incurred 
by the applicants, even if for the titre being no payn:Ents have taken place. 

90. The second di<>puted point was wrether the cost<> were reasonable as 1D quantum 'Ih: Court i<> not bound bydom:stic scales 
or standards in that assessm:nt (seeDimitrov and Others v. Bufgaria, no. 77938/11, § 190, 1 July 2014, with finther 
references). It sirrply notes that tre h:mrlyrate charg;:d by the applicants' representative i<> convarabie 1D that charged in a recent 
ca<>e against Buigaria imolving similar i<>sres (see Yordanova and Others, cited abow, § 172). It can thus be regarcled as 
reasonable. However, havingregard to tre subni<>sion<> nnde on behalfofthe applicants, the Court :finds that tre mnrl:Jer ofhours 
claimx:l i<> excessiw. 

91. Taking in1D account all these point<> and the nnterial'i in it<; possession, the Court awards the applicant<> a total of EUR 
2,013.73, plu<> anytax thatnny be charg;:able 1D trem 

92. A<> requested by the applicants, thi<> sum i<> 1D be paid directly 1D the BHC, with which their representative works. 'Ih: Court's 
practice bas been 1D aceede 1D suchreqrest<; (see Neshkov and Others v. Bufgaria, nos. 36925/10, 21487/12, 72893/12, 
73196/12, 77718112 and 9717/13, § 309,27 January2015, withfintherreferen:es). 

C. Default interest 

93. The Court con<>iders it appropriate that tre deJàult interest rate should be based on the nmginallending ra te of the European 
Central Bank, 1D which should be added three percentage points. 

Forthese reasons, the Court, 

1. Decfares, tmanimmsly, the application adni<;sible; 

2. Ilofdç, by six votes 1D ore, that there would be a vialation of Artiele 8 ofthe Convention if the order for tre delll)lition of the 
hou<;e in which the applicant<; liw were to be enforced without a proper review of it<> proportionality in the light of the applicants' 



persoml cirClllllif:an:e.<;; 

3. Ilold~, unanitmu<ily, that trere would be no violation of Artiele 1 ofProtocol No. 1 iftre order for the deiiDlition ofthe hou<;e 
were to be enforced; 

4. Ilold~, unanÏlmu<ily, that trere is noneed to e:xamine the corrplaintunder Artiele 13 ofthe Convention; 

5. Ilold~, bysixvotes to ore, 

(a) tffit the resporrlent State i'i to pay the applicants, within three IIDnths from tre date on which the judgnrnt becmres final in 
accordan::e withArtiele 44 § 2 oftre Convention, EUR2,013.73 (two thou'iand thirteeneuros arrl seventy-three cent<;), to be 
comerted into tre cmrency ofthe respondent State at the rate applicable at the date ofsettlerrent, plu; any tax that nny be 
cbargeable to the applicants, in respect of cost'i and expen'ies, to be paid to the Bulgarian Hel<iinki Conrnittee; 

(b) that from the expiry of tre above-trentioned three mmdls until settlerrent sirrple interest shall be payable on tre above aiiDunt 
at a rate equal to tre nnrginallending ra te ofthe European Central Bank during the de:làult period ph<i three percentage point<;; 

6. Dismi1·ses, tmanimnl'ily, the renninder ofthe applicants' claimfur ju'it sati<;:làction 

Partly dissenting apinion of Judge Vehabovic 

I regret tffit I am urnbie to subscnbe totreview ofthe majority that trere bas been a violationofArtiele 8 in ilii'i case. 

fu smrt, I cannot accept the approach taken by the majority that tre applicant'i can obtain proteetion tmder Artiele 8 ofthe 
Convention when it appears from tre :làct'i that one of the applicants had an apartrrent, which was donated to lu daugbter only in 
2013, and tffit the larrl on which tre applicant'i had recon'itru:ted a cabin and comerted it into asolid ore-storey brick rollie 
without any pemi'ision from the authorities was the subject of a property di<ipute betweenone oftre applicant<; and otrer rrerrbers 
oflu :làmily. 

I di'iagree with the nnjority that the State i'i obliged in all circrnn;tances to carry out a detailed review oftre proportiomlity of each 
arrl every deiiDlition order, even in circ.rnn;tances such a<; trese in which it i'i clear that the secorrl applicant cannot prove any of 
hi'i allegttion'i and mr can he prove that either re or he arrl the :first applicant had establi'ihed a long lasting and strong conreetion 
with the premi<;es in i'isue to be regtrded a<; treir horre within the scope of Artiele 8 oftre Convention Furtrenmre, they could 
notprove that they had acted hona.fîde. 

Thi'i area i'i par evcellence an area in which dle State enforces laws to control the U'ie ofproperty in dle public interest (see 
Depalle v. France [GC], no. 34044/02, § 87, ECHR2010) and in whicha wide marginofappreciation applies (ibid. , § 84). 

It i'i hard to inngine the irrplication'i for the enfurcetrenl: of planning regulation'i in other States ifthi'i judgnrnt i'i to be understood 
as requiring a detailed proportionality review in each mividml case. fu ilii'i comection tre Court, intherecent case of Garih v. 
the Netherland~ (no. 43494/09, §§ 125-26, 23 February 2016, mt yet final), found tffit the resporrlent party was, in principle, 
entitled to adopt tre relevant inner-city hou<;ing legislation arrl policy. fu finding tln<i, the Court appeared to cite with approval the 
exi'iten:e of(and deiiDn'itrated relian::e upon) a hardship clau'ie. 

Thi'i judgnrnt does mt sufficiently di<itingui.'ih dle :làct'i ofthe present ca<;e fromearlier cases concerning the enforcerrent of 
deiiDlition orders fur planning offences, which were e:xamined under Artiele 1 ofProtocol No. 1 arrl in which m violation wa'i 
fotmd, notably Ilamer v. Belgium (no. 21861/03, ECHR 2007-V ( extracts) ), which con:emed a building in exi'itence fur twenty­
seven years before tre planning offence wa'i recorded and fur a further ten years before it was detmli'ihed, arrl the IIDre recent 
(Grarrl Charrber) case of Depalle ( cited above ), which coneerred a :fàm1y hotre near a public beach tffit had been in exi'iten:e 
sirree 1969 on the basi'i of authori'iation'i Jinited in titre and which ceased with the enactrrent of speci:fic coastal planning laws 
following which an order to deiiDli'ih was nnde (no separate i'isue under Artiele 8). 

J\OOT 

1. Na het spraaknnkende arrest Yordanova e.a. t. Bulgarije (EHRM 24 april2012, nr. 25446/06, <<EHRC>> 20121149 mnt. 
Henrard) i'i dit opnieuw een arrest waarin Bulgarije op de vingers wordt getikt in verband rret de IIDeilijke positie van slachtofièrs 
van nnatregelen die beogen een einde te maken aan illegtle bewoning. Pijnpunt in deze zaak i'i opnieuw, net al<i in Yordanova, het 
feit dat de autoriteiten bij die nnatregelen te weinig ruinte laten om de bijzorrlere Olll'itandigheden van de benadeelden tree te 
wegen. Daartree zijn dezennatregelen in strijd rret het in art. 8 EVRM gewaarborgde recht op respect voor een woning. 
Allioewel de overwegingen van het Hof over art 8 EVRM niet echt nieuw zijn, i'i deze zaak toch een annotatie waard, in het 
bijzonder omlat het Hof enkele principiële overwegingen wijdt aan de vermu.ling van art 8 EVRM tot art. 1 EP EVRM 

2. Th gememle zaken maken duidelijk dat het de Bulgtarse wetgever rreren'i i'i in de strijd tegen illegtal gebouwde woningen. 
Th Territoria! Organi<;ation Act bepaalt in dit verband dat gebouwen die zonder vergunning zijn gebouwd dieren te worden 
gesloopt, tenzij zij vallen orrler een overgang;regeling. Het gtat hier om een gebonden bevoegdheid, die bestuursorgtnen derllalve 
geen vrijheid laat om anderszins te besluiten en waarbij legtli'iatie niet tot de liDgelijkheden behoort. Het op nationaal niveau 
starten van een rechterlijke procedure tegen sloopbevelen i'i, zoal<; deze zaak laat zien, al even zinloos. De hoog;; te bestuursrechter 
overwoog dat ret strikte 'in begin'iel slopen' -uitgtng;;punt laat zien dat de wetgever het belang van veiligheid, hygiëre en esthetiek 
van woningen hoog aan<;laat en dat de nnte waarin een woning niet confurm de voorschriften i'i gebouwd irrelevant i'i, aangezien 
alle woningen die zorrler vergunning zijn gebouwd sloopwaardig zijn (par. 26; zie ook par. 58). Ook andere bevoegde 
bestuursrechters zagen geen ruinte om de bijzorrlere olll'itandigreden van klagers tree te wegen bij hun oordeel over de 



rechtmatigheid van de sloop bevelen: argutrenl:en die za~n op de slechte gewndheid, de flnanciële positie van kla~rs en het reit 
dat het lrun enige lruis betrof; werden al<> irrelevant ~de geschoven (par. 37-39). Op nationaal niveau waren daarbij ook al de 
art. 6 en 8 EVRM in stelling ~bracht, rmar de rechters za~n rret deze artikelen ~en strijd, wederom wijzend op de illegaliteit 
van de bouw en ret feit dat andere maatregelen dan sloop geen g:Jed alternatief wuden zijn om dergelijke bouw tegen te gaan. 
Alleen de Bulgaarse Orrbudsman wees op de noodzaak van een irrlringende(r) proportionaliteit<>toets bij sloopbevelen en op de 
noodzaak van preventieve controle in plaat<> van repressieve handhaving Dit kon appellanten echter niet baten. 

3. HetHofneen:t, net al<> in Yordanova, aan dathet sloopbevel op zichzelfrechtmatig i<> en eenlegitiemdoel dient. Het enkele feit 
dat I vanm.'a wel en Cherkewv niet juridi<>ch eigenaar wa<> van de woning, doet er niet aan af dat er voor beiden sprake i<> van een 
'hui<>', gelet op het reit dat ze er al jaren in wonen (zie eerder J..,fj;Cann t. Verenigd Koninkrijk, EHRM 13 rrei 2008, nr. 
19009/04, <<EHRO) 2008/83, par. 46 e.v.). Ook was de inbreuk rechtmatig, nu het sloopbevel een duidelijk legitierre basi<> had in 
de Territoria! Organi<>ation Act, en dient de inbreuk een op zichzelflegitiem doel: ret rerstellen van de rule of lmv, wat een 
bijdrage kan leveren aan ret econoni<>ch welzijn van het lan:l. Dit i<> belangP.jk in Bulgarije, waar het probleem van illegale bouw 
van woning;:n groot i<>, w onderstreept het Hof (par. 51 ). Uiteindelijk kont ret derhalve neer op de vraag ofret sloopbevel 
noodzakelijk i<> in een deiiDCrati<>che smrenl.eving, in welk verband ret Hof van Bulgarije een vrij indringerrle proportionaliteitstoet<> 
verlangt Het Hofkiest ervoor om geen algetrere overwegingen aan de margin qf appreciation te wijden, wdat het zinvol i<> om 
op dit punt de zaak Yordanova in rerirmering te roepen. Daarin stelde ret Hof dat de lidstaten in beginsel een~ margin wordt 
gelaten bij het nerren van maatre~len in de sfeer van rmatregelen op het terrein van de ruimtelijke ordening. Dat ~kit echter niet 
wanreer de maatre~len die in die context worden gerotren het effectieve gemt van een key right al<> ret orrlerhavige recht op 
respect voor een woning te zeer beperken. Aangezien het verlies van een woning een extretre inbreuk onder art. 8 EVRM i<>, 
dienen aan het individu procedurele waarborgen ten dien; te te staan die hem in staat stellen om de proportionaliteit en redelijkheid 
van de maatre~l te laten toetsen door een ona:fhankelijke rechter. Wanreer ret individu relevante argrnrenten naar voren brengj: in 
de nationale procedure, dan mJeten de betrokken rechters die argutrenten in detail en beargutrenteerd onderweken Het oordeel 
van ret Hof ziet dan ook veeleer op tekortkomingen in de nationale procedure dan dat zij een oordeel over de proportionaliteit zelf 
i<>. Deze procedurele În.<>teek za~n we ook al in Yordanova, par. 118 sub iiien Winterstein e.a. t. Frankrijk, EHRM 17 oktober 
2013, nr. 27013/07 mnt. Henrard, par. 148 sub c, al :mllen we hierna zien dat zij ook eenrmteriële kant reeft. 

4. Tegen deze achtergrond verbaa<>t ret niet, dat de onde:rba~ sloopmaatre~len geen stand hmnen houden. In de nationale 
procedures was voortdurend de nadruk gelegd op de illegaliteit van de bouw en de vraag of kla~rs onder de overg;mg;regeling 
respijt kon worden ~boden ( quod non). Onder art. 8 EVRM kan in de vi<>ie van het Hof van eenfair hafance tu<>sen ret 
algetreen belang en de rechten van het individu niet geacht worden sprake te zijn wanneer de effectieve impletrentatie van 
bouwvoorschriften de vormkrijgt van een absoluut verbod, waarop ~en uitwrrl~n IDJgelijk zijn. In par. 53 geeft het Hof in 
dit verband een opsomning van gezichtspunten die bij de beoordeling van de proportionaliteit van een sloopbevel relevant kt.nlren 
zijn, waaronder de vraag of de bebouwing op illegale wijze heeft plaat<>~vonden, de aard en de omvang van de onrechtmatigreid, 
de weten.<>chap dat het bouwen niet rechtmatig wa<>, de aard van de door de sloop aangetaste belangen en de beschikbaarheid van 
alternatieve accommdatie. Het Hof wijst er verder op dat de autoriteiten aan een toets aan deze :fàctoren niet kan ontkotren tret 
de stelling dat een individuele toet<> van een sloopbevel het bouwtoezicht wu ondermijnen, nu van de bevoeg.:le autoriteiten en 
rechters verwacht rmg worden dat zij dat ri<>ico kt.nlren vermijden, zeker al<> zij eigen richtlijnen trachten te fonruleren. Boverrlien, 
w stelt ret Hof; zal een voor~notren sloop slecht<> in uitwrrlerlijke om;tandigreden di<>proportioneel zijn (par. 55). liJ zien we 
dat het Hof; door specifieke ei<>en te stellen aan de door de nationale autoriteiten te maken afiNe~n, een procedurele ei<> ook 
sterk rmterieel inkleurt. Zie over die rmteriële dnren.<>ie van procedurele ei<>en in de sfeer van het lrui'irecht ook A.E.M Leij ten, 
Core Rights and the Proteetion of Socio-Economie Interests hy the European Court oflluman Rights, di<>s. Leiden 2014, p. 
339 e.v., inhetbijwnderp. 341. 

5. Bulgarije zal er hoe dan ook niet aan hmnen ontkmren zijn wetgeving aan te passen en de toetsing aan de ~noenne 
gezichtspunten mJgelijk te maken. Het i<> echter de vraag of dat voor kla~rs uiteindelijk ret gewen;te e:flèct zal sorteren. De kern 
van de schending zit rem in.Irers in ret feit dat Bulgarije in strijd tret art. 8 EVRM wu handelen wanreer de sloop van de woning 
wu worden bevolen wnder dat de proportionaliteit van dit bevel door de nationale instanties i<> getoet<>t Dit i<> vooral een 
procedureel ~brek: het Hof dringt erop aan dat de Bulgaarse wet~ving een proportionaliteit<>afiNeging beter IDJgelijk rmakt. Bij 
de vraag hoe die toet<> uiteindelijk zal uitvallen, laat het Hof de nationale autoriteiten en rechters echter een margin of 
appreciation, aangezien zij 'better placed' zijn dan een internationaal Hof al<> het EHRM om de lokale behoeftes in te schatten 
(par. 53, slot). Er dient, rret andere woorden, na dit arrest nog steeds te worden va<>tgesteld of een eve:nf:teel sloopbevel klagers 
onevenredig wu treffen. Th vraag hoe die afWeging zal uitpakken i<> bij gebrek aan feitelijke ~geven; lastig te beantwoorden. 
Enerzijds hebben klagers ~stek! armlastig te zijn en rebben zij erop gewezen dat het lrun enige woning i<>, dat zij geen g:Jede 
gewrrlreid heb ben en dat het handhaven van het sloopbevel wu resulteren in het dakloos maken van twee tren.<>en op leeftijd (par. 
47). Arrl~ds zijn zij op dit punt in vrij algetrere tenren blijven steken (vgl. par. 15) en stelt het Hof duidelijk vast dat zij volledig 
op de hoogte waren van het reit dat ze een vergrnming nodig hadden en du<> niet te goeder trouw waren (par. 75). Voort<> rebben 
klagers de stelling van de re~ring dat zij over alternatieve lruiwesting hadden hmnen beschikken onweersproken gelaten (par. 46 ). 
Evenmin hmnen klagers wijzen op een lange periode van ongestoord woo~not, in welk verband zich een rechte getreen.<>chap 
had gevormi, een punt dat in Yordanova wel een rol speelde en dat rret zich bracht dat de autoriteiten in die zaak veel treer 
aandacht hadden mJeten rebben voor het ri<>ico van een dakloos bestaan voor kla~rs. Th proportionaliteit<> toets verg.:le in dit 
verban:! dat de autoriteiten in lrun besli<>singen tot ontzetting van de Rorm hadden mJeten bezien wanreeren op welke rmnier zij 



dat willen doen en daarbij ook aan de Imgelijkheden voor alternatieve huis.esting haddenImeten denken (par. 133 ). Hoewel 
ook in de onderhavige zaak ruimte zal Imeten zijn voor een preciezere proportionaliteit<>toets, i.<> het tret natre in ret licht van de 
kwade trouw van klagers de vraag of een e.entuele sloop van de woning uiteindelijk niet 'gewoon' de toet<; aan art. 8 EVRM: zal 
~n doorstaan Zie over de vraag hoe ret ri<>ico van dakloosheid zich verhoudt tot art. 8 EVRM: nader A Remiche, 
'Y ordanova and OdJ.ers v. Bulgaria: tre In:fltence of dJ.e Social Rigbt to Adequate Hou<>ing on dJ.e Interpretation of dJ.e Civil Rigbt 
to Respect for One's Hotre', Iluman Rights Lmv Review 2015, p. 797-800. 

6. Het restant van de uit<>praak i.<; voor klagers al e.emnin hoopgevem, nu het Hof in klare bewoordingen duidelijk rmakt dat art. 1 
EP EVRM: ren weinig te bieden reeft. Dit artikel i.<> slechts door Ivanova (klaag;;ter 1) ingeroepen, nu alleen zij een eigerrlom;recht 
op het hui.<> kan doen gelden. In eerdere recht<>praak i.<> van een satrenloop van art. 1 EP EVRM: en art. 8 EVRM: ook sprake 
geweest. In de - ook door het Hof zelf geciteerde - zaken liep ret oordeel over een ev~le schending van beide artikelen 
telken.<> niet uiteen: w wa<> sprake van een schemingvanwwelart. 1 EP EVRM: al<> art. 8 EVRM inZehentner t. Oostenrijk, 
EHRM 16 juli 2009, nr. 20082/02, «EHRC>> 2009/109 mnt Fernhout, Rimsk t Z1veden, EHRM 25 juli 2013, nr. 27 183/04, 
«EHRC>> 2013/222, terwijl in Chapman t. Verenigd Koninkrijk, EHRM 18 januari 2001 (GK), nr. 27238/95 noch art. 8 
EVRM", mch art. 1 EP EVRM: geschonden was. Th invulling van de toetsing;criteria onder art. 8 EVRM en art. 1 EP EVRM 
loopt du; vaak parallel (vgl. D. Sarrlerink, Ilet EVRM en het materiële omgevingsrecht, Thventer: Kluwer 2015, p. 349). fu 
deze zaak zien we echter dat het oordeel o.er een scheming van beide artikelen uiteenloopt. Het Hof rmakt duidelijk dat de toets 
aan de om er 4 gemetrrle flCtoren onder beide artikelen kan .erschillen, rret narre tegen de I1litre margin die bij de regulering 
van eigenlom wel geldt, rmar die bij solllllÏW inbreuken onder art. 8 EVRM niet geldt. Bij art. 1 EP EVRM i.<> de margin een 
Illitre, wal<> het Hof in dit arrest sterk -wellicht iet<> te sterk - benadrukt: ret i.<> de wetgever toegestaan om een effectieve 
irrplerrentatie van bouwvoorschriften te >eiTekeren door 'absolute regel<> die geen uitwillering Imgelijk maken' te formuleren 
(par. 54) dan wel omtret brede en algetrere categorieën van gevallen te werken, in plaat<> van een praktijk waarin elke irrlividrele 
besli.<>sing onderworpen Imet kunnen worden aan een proportiomliteit<>toets. Ook de wijze waarop wordt gehandhaafä en de 
afWeging welke gevolgen van een handhavingsbesluit nog proportioneel zijn en welke niet laat het Hof over aan de nationale 
autoriteiten (par. 7 5). Thze 'strenge' overwegingen zijn op zichzelf in lijn tret va<>te recht<>praak van het Ho~ die laat zien dat art. 1 
EP de illegale bouwer al<> regel weinig te biedenheeft (zie bijv. Saliha t. Malta, EHRM 8 november 2005, nr. 4251102). Aan de 
arrlere kant kan ook op rechtspraak worden gewezen die laat zien dat zelf; in situaties van illegale bebouwing di<>cu<>sie kan 
bestaan o.er een eventuele scheming van art. 1 EP EVRM:, wal<> in zaken waarin illegale situaties langdurig gedoogd zijn (Ilamer 
t. België, EHRM 27 m.eni:Jer 2007, nr. 21861/03, «EHRC>> 2008/21). Dat ook in dat soort - toegegeven: e.xtretre - zaken een 
absolute, geen enkele uitwndering toestaande nationale handhavingsregel w mer rreer een toegestane regulering van eigendom wu 
zijn staat naar mijn idee niet vast. fu wverre zal zelf; de regulering;paragraaf van art. 1 EP EVRM onder om;tarrligheden een 
proportionaliteitstoet<> vergen. 

nr. dr. MK.G. Tjepkerm, Universitair mofädocent staat<>- en bestuursrecht, Universiteit Leiden 
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