LIMITATIONS ON GOVERNMENT DEBT AND DEFICITS
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1. Introduction

In our report we will focus on the' budgetary process in the Netherlands, the
different norms that are applicable in this process (amongst others the incor-
poration into Dutch law of the European “golden rule’) and their enforceabil-
ity, both in the political arena and before the courts. We will confine our-
selves to a brief description of these topics and where necessary we will men-
tion some main features of the Duich constitutional system. We will conclude
by summarising very briefly the different issues we encountered

2. Revenues and expenditures

Article 105 of the Dutch Constitution {Grondwel, hereafter: Constitution) lays
down the rules for the adoption and control® of the State budget. Further
rules and details on the finances of the State, including the rules on the
accountability of the revenues and the expenditures, are laid down in the
Government Accounts Act 2001 (Comptabiliteitswet 2001, hereafter: GAA).
Article 105 Constitution reads as follows:

“1. The estimates of the State’s revenues and expendilures shall be laid
dotwn by Act of Parliament.

2. Bills containing general estimates shall be presented by or on behalf of
the King every year on the date specified in Article 65.

3. A statement of the State’s revenues and expenditures shall be present-
ed to the States General in accordance with the provisions of the rele-
vant Act of Parliament. The balance sheet approved by the Court of
Audit shall be presented to the States General.

4. Rules relating to the management of the State's finances shall be pre
scrived by Act of Parliament.”

The usage and meaning of the word “control’ is ambiguous. In the English language the
meaning of the term control, and in particular parliamentary control, lies in the field of ex-
ercising influence. In this chapter we will use the word control as it is used in the Dutch
language. fn Dutch, parliamentary control (controle), especially when used in the field of
the budget, refers to repressive control. Controle means inspection, vertfication, checking
against fixed standards and it refers to the process of auditing the expenditure. D.
Coombes, “Introduction’, in: D. Coombes, The Power of the Purse. The Role of European Par-
ligments in Budgetary Decisions, London: George Allen & Unwin Lid 1976, p. 15-16.
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Ministers are thus fully accountable to Parliament with regard to the budget
they administer. Ministerial accountability though is not directly applicable
to, first of all, the budget funds that contain a State contribution to the local
governments, the provinces and the municipalities and, second, to the public
funds that are received by autonomous public entities.
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321. Local governments: provinces and municipalities
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Local government wnits, such as the provinces (provincies) and municipalities s L
Upervision varies de-

(gemeenten) are, with due observance of the law, autonomous.” This means
that the Minister of Interior and Kingdom Relations, under whose responsi-
bility the budget funds of the provinces and municipalities rest, is only ac-
countable for the functioning of these funds, and not for the realisation of the
policy with regard to the State contribution.
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3.2.2.  Autonomous public entities

Indirect ministerial accountability is also applicable to autonomous public
entities.®® Autonomous public entilies are established to perform a particular
task that is best performed by an independent entity, not hierarchically sub-
ordinated to a minister.”! In the Netherlands autonomous public entities
come in a wide variety and complexity and therefore it is very difficult to
give a general picture of all the ins and outs in this field. Some pertain to
private law and perform a public task® and some pertain to public law. In;
the latter category another distinction can be made: some entities are part of -
(the legal entity) the State, whereas others are part of another legal entity
Furthermore, some of these autonomous public entities are wholly finance
by the State, whereas others are only partly, or not at all, financed with public
funds. ;

All autonomous public entities though, whether they pertain to private
or public law, are part of the State or receive a State contribution, and f
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1 In section 8 the relation between the central government and the local authorities w
be amplified in more detail. b

% Next to these autonomous public entities, the Government Accounts Act establi
‘legal persons with a legal task” (Rechispersonen met een wetelijke taak) (Article 43).
two categories, autonomous public entities and legal persons with a legal task, |
correspond, but there are also important differences. The legal person with a leg;
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in part financed by statutory levies. Article 43 GAA establishes that the respot
minister can supervise the budget and the accounts of this legal person. Article 9
established that the Court of Audit can, among other things, review the annaal
For more information: J.A. Hofman, Blik op de Rijksoverheid, Ars Aequi: Nijmege!
Pp- 85 and 86.

2 Article1, under a, Framework Act on autonomous public entities. _

2 An example of such an entity is the Dutch Central Bank (De Nederlandsche Batk
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4. Budget cycle
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phase of the budgetary cycle. In section 5 we will consider the adoption and
consideration of the budget by the House of Representatives and the Senate.

5.1 Departmental preparation

According to Article 105(2) Constitution the budget Bills containing the gen-
eral estimates are presented annually “by or on behalf of the King’. This
means that, contrary to the introduction of other ‘regular” Bills, the budget
Bills can only be tabled to the House by the government and not by {a mem-
ber of) the House of Representatives.?

Each budget is prepared under the administration and responsibility of
the departmental minister who is accountable to Parliament for that particu-
lar budget. In practice, the jindividual budget is drawn up by the Financial
and Economic Affairs department {directie Financieel-Economische Zaken) with-
in the ministry. The preparation of the budget (of the year £ + 1} begins in
January (of the year f) and is concluded with the decision making on the
definitive draft budget in August (of the year #).

5.2, Coordinating role of the Minister of Finance

The Minister of Finance, who plays a key role in the preparation of the budg-
et and has to prohibit collective overspending by the departmental ministers,
supervises and coordinates the preparation of the budgets. To this end the
Minister of Finance draws up the annually renewed State Budget Regulations
(Rijksbegrotingsvoorschriften).® These rather detailed State Budget Regulations
prescribe, among others, procedural and technical instructions with regard to
the manner that the departmental ministers should draw up their budget.®
Next to these procedural and technical instructions, the content of the budget
is strongly regulated by the coalition agreement (Regeerakkoord). This non-
legally binding agreement is concluded between different parties in the

House who form the coalition government. Incorporated in the agreement is

a budgetary (long-range) framework as well as the rules of budgetary disci-

pline that see to the enforcement of this predetermined budgetary frame-

work. We will discuss these material rules in more detail in section 6.

After the departmental minister has prepared the initial draft budget,
he sends the budgei(s) to the Minister of Finance, usually around May (of the
year £).% The Minister of Finance, together with the Government Finance
Inspectorate (Inspectie voor de Rijksfinancién), ¥ supervises and checks whether

33
34

Article 82 (1) Constitutior.

Article 18 (1) (a) GAA. The State Budget Regulations can be found on
<www .rbv.minfin.nl/> (accessed on 27 January 2014).

The Sate Budget Regulations also entail rules with regard to the accountability of the

budget over the previous year and the execution of the budget of the current year.
Article 12 (1) GAA.

Which is itself part of the Ministry of Finance.
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the initial draft budgets are conform the predetermined budgetary frame-
work and if the initial draft budgets adhere to the State Budget Regulations.
Although the Minister of Finance can make a formal objection to the draft
budget that is drawn up by the departmental minister,” the final decision on
the draft budget is reached in the Council of Ministers - where every minister

has one vote - in August {of the year £).
5.3. Draft budgets and the state of the national economy

Each budget is divided into several budget items (‘budget articles”), which
each contain a basic amount of information about the estimates of the reve-
nues for that year, the maximum gross amount that is available to enter into
commitments and the maximum gross amount that is available for the ex-
penditure®® Accordingly the draft budgets are all accompanied by a memo-
randum of understanding in which the budget items are expanded on in
more detail - what are the policy goals behind the amounts and how, with
what instruments, will this policy be realised?* The memorandum also con-
tains an account of the long-term expenditure plans.

Accompanying the draft State budget is the Budget Memorandum
(Mifjoenen nota, literally: Memorandum of Millions)*! which surveys the en-
tire field of the State’s finances and discusses the national economy in gen-
eral. The Budget Memorandum also contains the long-term estimates for the
general State’s finances.# Tt does not have the status of a Bill and is thus not
formally adopted in Parliament, though the Memorandum is considered to
be extremely important as it comprehends explanatory notes on what policy
choices the cabinet makes and what these plans cost.

Both the draft budgets and the draft Budget Memorandum are sent to
the advisory division of the Council of State for advice. The Council of State
has to provide the government with an independent advice on all Bills intro-
duced in Parliament by the government.® The government is not obligated to
ask the Council of State for advice on the Budget Memorandum. But on the
basis of Article 17(2) Council of State Act the government can ask the adviso-
ry department to provide advice on any matter which the government deems
necessary. The advisory department reviews the draft Bills on the basis of an

assessment framework that comprises three elements: 1) policy analysis (are

3 The Minister of Finance can make an objection if he considers that the draft budget runs
against the overall financial policy or the efficient management of the State and if the
stated amount is disproportionate to the objectives of the policy that underlics the

budget. Article 12 (2) GAA.
¥ Article 4 GAA.

@ Article 5 GAA.
4 This memorandum was submitbed for the first time to Parliament in 1906. The name of

the memorandum therefore owes its name to that period. If taken fiterally the term Mil-
Yions is no longer applicable in this age, and should be replaced by Billions.

2 Article 13 GAA.
4 Article 73 (1) Constitution and article 17 (1) Council of State Act.

250

;f:e pro}_)osed measures effective in achievin th
Sues (is the legislation In line with Euw};geane

ders the advice and writes a reaction (Nader R
. » ap~
tee with good reagon,

bmitted to i1,
d Senate) 15 ppg ecti .
r i 1

the start of the parliamentary vear Wiich‘;ill)l]s 311:

er to introduce amendmenis
Alth .
ough the formal competences of Parliame

budget Bills are simil
‘ ar to other Bills, the p
et | , ature of the Stat
ot efBEm-lg Budget Memorandum ensure that the s BUdSEt o
Ji¢ 515 approached slj ghily differently Fonsidecation of the

nt with regard to the

6.1. Consideration of the Bills in the House

6.11.  Genera] debates

gludget Bﬂls are in contrast to regular Bills

II“E\’.:ﬂy I a specialised committee of the H(;
consideration in the plenary debate, subject {
w1t‘h tht.e outlines of the Budget Me J

which. are usuaily considered
use W}uch pPrepares the Bill for
0 two general debates together

“  Article 12(3) and {4) G
AA.
44: Article 13 GAA. @

nounced m the Troonrede are ifi
L ] ampl
Article 84 Constitution, pified.

251




M. DIAMANT, M. VAN EMMERIK & G.J. GEERTJES

political debate. This debate lasts for three days and is considered to have
great political importance. A week after the general political debate the fi-
nancial specialists of the political parties debate the general financial side of
the submitted draft State budget with the Minister and State Secretary of

Finance in the general financial debate.

6.1.2.  Amendments

Members of the House can express their views on the budget in two ways: by
introducing specific amendments or by introducing motions.#® After the : But th
budget Bills and. the Budget Memorandum have been discussed in a plenary der € 15 one caveat: the lopwa
debate, the budget Bills are submitted to specialised comunittees correspond- ity i
ing to the ministries.* From that moment, all individual membersof the House
are allowed to introduce amendments on a particular budget article, up ll
the moment the budget Bill is adopted by the House® The amendment, just
like the budget Bill itself, is adopted by a majority vote 5!
Both the estimates of the expenditures as well as the estimates of the
revenues can be amended. However amending, either increasing or lower-
ing, the estimates of the revenues does not constitute a legally binding effect
(for the minister). The revenues are, after all, established on the basis of un-
derlying Tax Acts. An amendment to the estimates of the revenues can only : {financia] :
lead to a (more precise) adjustment of the estimates.5? As regards an amend- : neial) expertise, ¢
ment to the estimated expenditures, the specific amendment can either in-
crease or lower the estimated amount. Corresponding with an amendment of
the estimated revenues, an increase in the expenditure does not constitute a
legally binding effect. After all, with the approval of the budget, Parliament
has authorised the minister not to exceed the allocated amount. The minister
can thus decide to spend less. Although the minister is not obligated to spend
the surplus, Parliamentary approval of an increase in the estimated expendi-
ture does have a political significance, which the minister cannot (too) easily

6.1.3. Motionsg

ignore.

H. Daalder and S. Hubée-Boonzaaijer (1976) ‘Parliament and the Budget: Procedures

©
and Politics in the Netherlands’, in: D. Coombes ef al., The Power of the Purse. The Role f

European Parligments in Budgetary Decisions. London: George Allen & Unwin Ltd., 1976,
p- 280. N N try and influence the oli
% A special role is attributed to the select comumittee of the State Expenditure {Comnissic " The Ins truction for g policy of the minjs-
woor de Rijksuitgaven). This select comumittee is attributed with the task of monitoring the "N Warmelink Pa:]g < S;atebb“dget also mentions g cush
* PP Bovend'Eeg o o begroting. Groningen oo
erdBert en H. Kunimeling, it rogangonsrs O0TNOH 1993, p. 77

proper implementation of the budget by the government. The committee also advises
other select committees regarding issues concerning the budget.

5 Article 84 Constitution and Article 96 Rules of Procedure of the House of Representa-

fives.
51 Article 67(2) Constitution. _
52 The total amount of revenues, after all, can only be established at the end of the (com-

ing} budget year, with the establishment of the account. Above all, the amount of reves
nue that will be coflected is based on underlying Tax Acts. Thus in order to influence
the amonnt of revenues that are collected the Tax Acts have to be amended.
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ter. In addition, the memorandum contains an account of the long-term ex- '.' the House - th 1
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penditure plans. This long-term expendlhj'lre is becoming increasingly im- _ elected) House political primacy js considered to rest with h
portant to Parliament: the (annual) expenditure of the government has to be . . Ith the (directly
seen in relation to the long-term financial framework. Specific amendments : 622 Mot
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certain amendments, the ministers are not compelled to honour such mo- o of the Semoment the budget Bills are introduced in th
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6.1.4.  Alternative budgets

In practice there is little room for the House fo (considerably) amend the
budget, especially considering the ‘iron package’ and the custom that an
increase in expenditure is comnpensated elsewhere in the budget. In parlia-
mentary practice, though, there is another phenomenon werth mentioning:
the introduction of the so-called “alternative budget’ (fegenbegroting). Differ-
ent alternative budgets are usually, at least since the first time an alternative
budget was introduced in 1965,5 presented by several opposition parties in
the House in reaction to the Budget Memorandum and the budget Bills.
Through these alternative budgets, the opposition parties try to point out to
the cabinet alternative ways to spend the budgetary means.®® Even though
the cabinet will only occasionally adopt (parts of) the alternative budgets,
and an alternative budget only reflects the view of one political party, the
introduction of alternatives budgets provide Parliament with an extra tool to
(try to) influence the allocation of the budgetary means.

After voting on the proposed amendments and the corresponding sio those cases A
n riicle 23 GAA .
budgets, usually somewhere in December, the Bills are sent to the Senate for rem:llgs b;-;jeg ett P(TiOCeciure This Procedure ensyures tGhat t}? rto ;des for a revi-
© discharge its esgent; at the govern
al duties ung nent

approval.
6.2, Consideration of the budget Bills in the Senate # Articl
e 93 Rules of Procedure of
the Senate.

% Although the 1o
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i i u ;
parliamentary Year 2013-2014 (30 of thec‘;(; fmd approved motions hag increased in the

6.2.1. General debates
PArIson to 20122013 (20 of the 63 introdi

Before the Senate considers the budget Bills it will, similar to in the Hous
dedicate two general debates, one political and one financial, to the newly*

presented policy plans of the cabinet and the financial consequences in ® In 2013, only four budget Bils v January 2014)
State budget. These general debates are usually held simultaneously with tk only one budget Bill was preparei{re discussed i plenary depate all in one session, Ang
M writing by a Specialised comm; -
mmittee. The rest of the

individual budget debates in the House. The general debates in the Seriate o

are politically looked upon as far less important than the general debate

#  G.D. Minderman, (2000} Tweede Kamer en de Rijksfinancien. Een sidic nagr parlerier
sturing van rijksfinancién in Nederland. Den Haag: BJU, p. 150-155. '

& Daalder and Hubeé-Boonzaaijer 1976, p. 280.

€& Dutch Parligmentary debates II (Handelingen IT) 1965/ 66, p. 242.

& Butare of course also “used’ by the opposition parties to create more visibility.
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with the introduction of the so-called Two Pack,’® which established a
shared budgetary timeline for the euro zone countries, the Member States are
required to have approval of the State budget before 31 December, or at least
have a revisionary procedure in place it “objective reasons beyond the control
of the government prevent the timely approval of the State budget.”®® Both
the House and the Senate are, since the adoption of the Two Pack in May
2013, dedicated to ensuring that the budget Bills are approved on 31 Decem-
ber at the latest.” In 2013 the Senate managed to approve all budgets Bills
before the end of the year.

6.24. Policy debates

Since the Senate has no real opportunity to debate (all) the individual budg-
ets (properly) due to time restraints, the Senate, in exchange, has reserved the
right to seek the opportunity during the budgetary year to have a policy
debate with a particular minister about their budget, at least if the Senate so
desires.”

After the approval of the Senate, the (formal) ratification by the King™
and publication of the budget Act in the Official Gazette, the budget Act is

enacted.®

7. Budgetary rules

In section 4 and 5 we discussed the formal rules that apply to the preparation
and the adoption of the budget. In addition to the formal rules the State
budget is also subject to certain material rules.

These budgetary rules are laid down in different (legal) instruments: in
the Sustainable Public Finances Act, in the coalition agreement and in Euro-
pean legislation, both in primary and secondary legislation as well as in an
international treaty.

The Sustainable Public Finances Act constitutes the basic assumptions
of the budgetary policy that is applicable to the State budget in the Nether-
lands, which should be enacted with due observance of the European budg-
etary limits {or EMU standards). In this section, therefore, we will discuss the

% Regulation (EU) No 473/2013 of the European Parliament and the Council on common
provisions for momtoring and assessing draft budgetary plans and ensuring the correc-
tion of excessive deficit of the Member States in the euro area [2013] OF L140/11.

©  Article 4, Regulation (EU) Ne 473/2013. It remains quite ambiguous what ‘objective

" reasons beyond the control of the government’ means. Does it for example also inctude
the fact that Parliament has not been able to approve the budget Bills in time?

™  See among cthers the written cotrespondence (as a result of an informal correspond-
ence between the House, the Senate, the Prime Minister and the Minister of Finance) be-
tween the Senate and the Prime Minister: Kamersfukken 1 2012/13, 33 181, no C.

7 Overall policy debates will not be held more than three of four times during a parlia-
mentary year of the Senate.

72 Article 87 Constitution.

Article 88 Constitution.
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Pack™, the additional Two Pack™, the Furo Plus Pact® and the Treaty on
Stability, Coordination and Governance in the Economic and Monetary Un-
ion (also referred to as the Fiscal Compact)®* which were concluded outside
the EU framework and constitute an intergovernmental treaty between 25
Member States.t

The direct cause for codification in Dutch law of the European budget-
ary norms lies in the Fiscal Compact. The Fiscal Compact obliges the Member
States, at Jeast those that are part of the euro zone, to implement the balanced
budget rule (the so-called ‘golden rule’} and a correction mechanism, as for-
mulated in article 3 of the Fiscal Compact, into their national law, preferably
at a constitutional level.

Next to budgetary rules for the national government, the Sustainable
Public Finances Act also comprises rules with regard to the provinces and thie
municipalities. Hereafter, in section 8, we will elaborate on these rules for the
provinces and the municipalities. :

#%  Regulation (EU) No 1173/2011 of the European Parliament and of the Council of 16:
November 2011 on the effective enforcement of budgetary surveillance in the euro area:
[2011] OJ L306/1; Regulation (EU) No 1175/2011 of the European Parliament and of the’
Council of 16 November 2011 amending Regulation (EC) No 1466,/ 97 on the strenigthen-.
ing of the surveillance of budgetary positions and the surveillance and coordination of:
economic policies [2011] OF 1.306/12; Council Regulation (EU) No 1177/2011 of 8 N
vernber 2011 amending Regulation (EC) No 1467/97 on speeding up and clarifying; thy
implementation of the excessive deficit procedure [2011] OJ L306/33; Regulation (E
No 1176,/2011 of the European Parliament and of the Council of 16 November 2011 ¢
the prevention and correction of macroeconomic imbalances [2011] Of L306/25; Regul
tion (EUJ) No 1174/2011 of the European Parliament and of the Council of 16 November
2011 on enforcement measures to correct macroecoriomic imbalances in the eurg
[2011] OF L306/8; Council Directive 2011/85/EU of 8 November 2011 on requireni
for budgetary frameworks of the Member States [2011] Of L306/41, which were enad
pursuant to Articles 121, 126 and 136 TFEU. L

7 Regulation (EU) No 472/2013 of the European Parliament and of the Council of 21-M
2013 on the strengthening of economic and budgetary surveillance of Member Sta
the euro area experiencing or threatened with serious difficulties with respect 4
financial stability {2013} O] 1140/1; Regulation (EU) No 473/2013 of the Europeari
liament and the Council on common provisions for momitoring and assessing:
budgetary plans and ensuring the correction of excessive deficit of the Member
the euro area [2013] O] L140/11, which were enacted pursuant to Articles 121
TFEU. :

8 FBuropean Council, Conclusions 20 April 2011, Annex 1 <www.coil
europa.eu/uedocs/ cms_data/ docs/ pressdata/en/ ec/120296.pdf> (accessed o
tember 2013). '

81 Treaty on Stability, Coordination and Governance in the Economic and Mo
ion (the text of the Treaty is available via <www.eurozoneeurdpa.et
304649/ st00tscg26_enT2.pdf> (accessed on 16 September 2013). '

8 The United Kingdom and the Czech Republic did not sigu the treaty.
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the State budget. The rules on budgetary discipline entail rules on how to
deal with overruns of the budget when unforeseen developments occur. The
basic rule is: ‘policy needs to be compensated with policy, windfalls can
compensate setbacks’.%2
In somewhat simnplified terms the rules entail the following basic prin-
ciples:® 1) every excess on the budget is compensated, in order to prevent the
excess resulting m an increased level of government debt; 2} compensation
will take place within the same budget where the excess has occurred (specif-
ic compensation); 3} if the Council of Ministers decides that a minister does
not have to compensate an excess on his own budget, compensation of the
excess takes place on several budgets together (general compensation); 4) a
windfall may be used to compensate a setback on the minister’s own budget,
but cannot be used for compensation to execute new policy. If a windfall
remains after the setback has been compensated, the windfall will benefit the
budget deficit. If the windfall is insufficient to compensate the setback, then
the minister will have to make a cutback. Cutbacks also have to be taken if a
certain policy is enhanced or a new policy is enacted.

The rules on budgetary discipline are annexed to the coalition agree-
ment and further expanded on in a separate document drawn up at the be-
ginning of a cabinet period.* This document gives more detail about what
"budgetary rules of the game’ apply to that cabinet period.®® These rules (can)
thus vary slightly with each cabinet period. In the current coalition agree-
ment, for the first time the rules on budgetary discipline refer to the Europe-
an budgetary norms. The rules on budgetary discipline include the rule that:
“the European budgetary rules are leading’. We will turn next to these Euro-

pean norms.
7.3. European budgeiary rules: medium-term objective, norms on
deficits and debt%

Article 2(3) SPFA implements the applicable European budgetary rules that
should be taken into account when fixing the budgetary framework. The Act
does not duplicate the European budgetary rules, but merely refers to them.
Article 2(3) SPFA establishes that the trend-based policy will be implemented

2 G.D. Minderman, (2000) Tweede Kamer en de Rijksfinancién. Een studie nagr parlemuntaire
sturing van rijksfinancién in Nederland. Den Haag: BIU, p. 124.

%8 H. Korte (2001) ‘Het budgettair kader’, in: R. Brinks, R. and Witteveen, T., Toegany tot de
Rijksbegroting. The Hague: SDU Uitgevers, p. 18 and G.D. Minderman, (2000) Tweerde
Kamer en de Rijksfinancien. Een studie naer parlementaire sturing van vijksfinancién in Neder-
land. Den Haag: BJU, p. 124.

% The so-called Start Memorandum (Starinota).

% <www.rijksoverheid.nl/ decumenten-en-publicaties / richtlijnen/ 2013 /01 /14/
nederlandse-begrotingsregels-2013-2017 html. Kamerstukken 11 2012713, 30 400, no 18,
annex 1.

% This section is based on: M. Diamant & M.L. van Emmerik, ‘Mandatory balanced budg-
et i Dutch legislation following examnples abroad?’, in: The Constitutionalization of Euro-
pean Budgetary Resirginis, Hart Publishing: Oxford 2014 (forthcoming).
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8.1.  Judicial enforceability”

First of all the question arises whether these budgetary norms are judicially
enforceable? Can a group or individual challenge a budget Act when this Act
violates the budgetary norms that are applicable in the Nethetlands?

81.1. Sustainable Public Finances Act

To start with, in the Netherlands it is prohibited for all courts, thus including
the Supreme Court (Hoge Raad), to review the constitutionality of Acts of
Parliament. Dutclt courts are therefore unable to assess a budget Act in light
of article 105 Constitution. ™ However, in light of the judicial assessment of
the budgetary norms, this is not considered to be problematic, whereas arti-
cle 105 “only” comprehends formal rules on the adoption and control of the
State's finances. More material rules are not considered to be part of article
105 Constitution, but can be found in the Sustainable Public Finances Act.
The Dutch government has not opted to incorporate the golden rule
{and other European budgetary norms) in the Dutch Constitution. This
would have had the advantage that the golden rule would be more difficult
to amend, in view of the complicated amendment procedure of the Constitu-
tion.™ Now the golden rule, as incorporated in the Sustainable Public Fi-
nances Act, can be cancelled by a subsequent legislative Act.192 Even if the
golden rule had been enshrined in the Constitution, however, courts would
not have been able to assess a breach of the golden rule because of the prohi-
bition of judicial review of the constitutionality of Acts of Parliament. A
breach of the golden rule at national level will, after all, usually be the result
of a legislative Act, namely the (regular) budget Act or a supplementary
budget Act established by Parliament and the government. Breaches of the
golden rule as a result of local authority budgets would not be affected by the

prohibition of judicial review.

Besides, the Sustainable Public Finances Act only lays down certain -

basic principles and norms that serve as guidelines to set a concrete budget
ary framework. Budget Acts (Acts adopted by the Parliament and the gov

ernment jointly) apply above all between the government and Parliament;.

citizens cannot derive rights from them directly.’® This makes it quite diffi
cult for the courts to consider whether a budget Act violates the trend-based

% 'This section is largely based on Diamant and Van Emmerik 2014 .

00 See Article 120 of the Dutch Constitution: “The constitutionality of Acts of Parliamen
and treaties shall not be reviewed by the courts” (translation from w
denederlandsegrondwet.nl> - accessed 14 February 2014).

W See Article 137 of the Dutch Constitution: two readings, dissolution of the Lower Hoeu
and new elections, two thirds majority in second reading.

12 See also the plea made by Geerten Boogaard to quickly incorporate the golden rule
the Constitution, <www . publiekrechtenipolitiek nl/begrotingsregels-in-de-grondwet>
last visited 16 September 2013 and ‘Europe speaking German’ (ru 19).

182 Hoge Raad (Supreme Court of the Netherlands) 5 October 1869, W 1058,
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practice the responsibility to determine the specific budgetary rules, the de-
termination of the financial goals and the financial policy, lie with the cabinet
as a whole.?® The Sustainable Public Finances Act only lays down certain
basic principles and norms on the basis of which a concrete budgetary
framework is fixed - for the long term in the coalition agreement, and annu-
ally by the Council of Ministers. Subsequently the Minister of Finance, as the
treasurer, has a special supervising role with regard to the overall financial
management of the Sfate’s finances and the budgetary framework. The Min-
ister of Finance has, first of all, several legal responsibilities to supervise the
draft budgels'! and the execution of the budge{s by the individual minis-
ters.'? Secondly, the Minister of Finance is responsible for the application of
the rules on budgetary discipline.*? It is not without reason that the Minister
of Finance is also referred to as the ‘scourge of Finance’.

8.22. Parliament

It is not required that Parliament applies an extraordinary majority vofe to a
budget that violates the budgetary norms.’* In patliainentary practice, how-
ever, it is rather unlikely that Parliament (in practice: the House) shall (large-
1y} depart from the budget that is submitted to it and is established under the
responsibility of the government. The House iinposes upon itself certain
(political) constraints that support prudent fiscal policy '

1 I. Lientert and M. Jung {eds.), “The Legal Framework for Budget Systems. An Interna-
tional Comparison.’, OECD Journal on budgeting (3) 2004, p. 45: “By voluntarily adhering

to the rules [of budgetary discipline], the general government deficit was turned to a

surplus in the 1990s.” The case of the Netherlands also supports the claim of Wehner.

He argues, on the basis of case studies in Sweden and South Africa, that, what he calls,

top-down budgeting {‘a binding political decision about the total level of expendifures

at the beginning of the budget process’), can be a possible way to strengthen fiscal dis-

cipline. He claims that although many are ‘skeptical about the ability of politicians to

impose effective fiscal constraints upon themselves’, the case studies performed by him

‘suggests that this possibility is not entirely utopian’, although, he adds, it may be rare.

1. Wehner, Legislatures and the Budget Process. The myth of Fiscal Control, Houndmills: Pal-

grave Macmillan 2010, p. 103 and 127-128,

Dutch Parliamentary Papers (Kamerstukken 11} 2012/13,33 416, n0 3, p. 5.

See section 4.2.

See section 3.

See section 6.2.

The first two authors however made the suggestion that if a budget Act violates the
golden rule as it is enshrined in the Fiscal Compact, an increased majority should ap-
prove this budget Act. If this is a bridge too far - in the Dutch case the Constitution will
have to be amended which is not likely to happen - the budget legislator should at least
face an extra strict obligation to motivate the deviation. Diamant and Van Emmerik
2014,

J. Wehner, Legislatures and the Budget Process. The Myih of Fiscal Control. Houndmills:
Palgrave Macmillan 2010, p. 128.
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House and the Senate individually, can ask the Council for advice on matters
concerning legislation and governance.1?

8.3.2. Courtof Audit

In addition to the Council of State, the Court of Audit plays a key role in the
process of auditing the State’s expenditures.’® The Court of Audit is not a -
judicial entity, but like the Council of State is a high council of State that pro-
vides the government and Parliament with independent advice. As regards
the State’s finances, the Court of Audit controls whether the ministers” ex-
penditures are in accordance with the adopted budgets and the intended
policy.

Hach year the Court of Audit reviews the annual departmental financial
reports, the annual departmentdl trial balance, the annual non-departmental
financial reports and the annual non-departmental trial balance. Accordingly
the Court of Audit also reviews the annual general financial report of the
State’s finances as a whole and the annual trial balance of the State’s finances
that are both drawn up by the Minister of Finance.12 The Court of Audit
reviews these documents on the basis of the audits of the departmental
budgets produced by the departmental accounting offices. The framework of
teview primarily sees to the legality, the orderliness and the verifiability of
the financial management. This audit results in a report which is presented
each year to Patliament on the Day of Accountability (Verantwoordingsdag):
the third Tuesday of May when the government is held accountable by Par-
liament for the past fiscal year.!??

The Court of Audit sees to it that Parliament is provided with the nec-
essary information on the basis of which Parliament scrutinises the budget
and can discharge the minisfers. The Court of Audit subsequently draws up
a statement of approval on the financial report of the State’s finances, includ-
ing all revenues and expendifures of the departments, and the trial balance of
the State. According to Article 105 (3) Constitution, the Court can only pre-
sent to Parliament the approved account. Therefore if the Court of Audit
detects any irregularities in government spending and makes a formal objec-
tion, the objection has to be legitimised by an Act of Parliament before Par-
liamenti can discharge the ministers.1

Besides the obligatory annual legality audit, the Court of Audit can
petform value-for-money audits.” This means that the Court of Audit can

120 Article 21a Act on the Council of State. For example, the Senate asked the Council’s
advice on the matter of national parliamentary and democratic control with regard to
the economic governance in the EMU. Dutch Parlinmentary Papers I (Kamerstukken I),
2012/13, 33 454, no AB.

Article 76 Constitution and chapter VII of the Government Accounts Act.

: 12 Articles 82 and 83 GAA.

B Article 83(2) GAA and Article 84 GAA.
Articles 88 and 89 and Articles 64 and 83 GAA.
Article 85 GAA.
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- of their autonomous tasks (regeling en bestuur inzake hun huishouding) shall be

left up to them. This suggests that the provinces and municipalities are not
subordinated to the national government. However, this is not completely
true, as the functioning of the provinces and municipalities is to a large ex-
tent subject to vartous control mechanisms by the national government.'® For
this reason, it has been argued that the relationship between the national
government and local authorities should, despite the autonomous position of
provinces and municipalities, be considered as purely hierarchical ' Moreo-
ver, the legislature of the national government is authorised to change this
constitutional provision without consulting the (legislature of the) provinces
and municipalities. Lastly, the definition of the ‘autonomous tasks’ is rather
vague, which entails that the national government can, 1o a large extent, ul-
timately decide which tasks should be carried out in co-operation with the
national government and, concorittantly, which tasks provinces and munici-
palities can fulfil autonomously.'* Besides the provinces and municipalities,
other decentralised authorities with more specific tasks can be distinguished,
such as the water boards that are responsible for matters in the area of water
management.’® This report, however, will mainly focus on the limits that
apply to the budget of the provinces and municipalities, as these authorities
have a great number of responsibilities and thus have a relatively substantial
sutu of money at their disposal.’® The other decentral authorities have fewer,
more fixed, tasks and therefore less money at their disposal.’®

9.2, The budget authority of provinces and municipalilies

The formally autonomous position of the provinces and municipalities en-
tails that they have their own budget authority: under Dutch law, provinces
and municipalities are, within certain limitations, authorised to impose taxes
on their own citizens. However, a significant part of the budget of the prov-
inces and municipalities is funded by the national government and therefore
subject to central government conirol.’® The allowances from the national

W PP.T. Bovend'eert and C.AJM. Kortmann, Constitutional Law of the Netherlands, The
Hague: Kluwer Law International 2007, p. 42,

1 See eg S.E. Zijlstra, Bestunrlijk organisatierecht, Deventer: Kluwer 2009, p. 64.

% See eg W. van der Woude, ‘Houdbare overheidsfinancién en gemeentelijke autonomie’,
Ars Aequi 23, 61(12), p. 919,

"' See more extensively on the differences between these two types of local authorities,
P.P.T. Bovend'eert and C.AJM. Korimann (2007) Constitutional Law of the Nether-
lands, The Hague: Kluwer Law International. p. 42-56.

™ See eg AHM. Dolle & D.J. Elzinga, Handboek van het Nederlandse gemeenterecht, Deven-
ter: Kluwer 2004, p. 532,

As to the position of the water boards in relation to the national government, see eg C.
Hoeben, ‘Financiéle verhouding tussen waterschappen en rijk’, Tijdschrift voor Openbare
Fingncién 2012, 44(1), p. 58-65.

' In 2008, for instance, the national government funded 72% of the budget of the provinc-

#s and 79% of the budget of the municipalities, see Duich Parlinmentary Papers II {Ka-
merstukken IT) 2009/10, 32 249, no 2, p. 7-8.
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government can be divided into the general allowances from the Province
Fund (Provinciefonds) for the provinces and the Municipality Fund {Gemeernte-
fonds) for the municipalities. The Dutch Financial Relations Act (Financiéle-
verhoudingswet; hereafter TRA) stipulates that the amount of money that
provinces and municipalities receive from the national government must be
determined on the basis of some particular characteristics of the provinces
and municipalities, such as the population and surface area of the territory
(Article 8), taking the differences between the various provinces and munici-
palities into account (Article 7). If the costs of municipalities exceed this al-
lowance considerably for a substantial period, they can request an additional
allowance (aanvullende uitkering)3¥ The FRA provides that local authorities
can only receive such an allowance as long as their own tax revenues are at a
reasonable level (Article 12). The question whether a municipality qualifies
for such an additional allowance is merely a matter of policy and has to be
decided upon on the basis of the municipality’s long-term budget.’
Additionally, municipalities and provinces can receive specific allow-
ances (specifieke uitkeringen), which have to be spent in accordance with par-
ticular objectives. These allowances can only be allocated to the extent that
the objectives are not covered by the standards on the basis of which the
general allowances are allocated (Articles 15 and 16 FRA). For this reason,
specific allowances have been considered to be quite controversial, as the
national government has a strong hold over how local authorities can spend
these allowances. It has been argued that the specific allowances, in this way,
enable the national government increasingly to dominate the provinces and
municipalities, which would endanger their autonomous position.’® Hence,
the allocation of specific allowances has to be governed by or pursuant to an
Act of Parliament or, in the case of a specific allowance that is allocated tem-
porarily, by an Order in Council (bij algemene maatregel van bestuur) (Article 17
FRA). Recenily, in light of the objections concerning the specific allowances,
the national government has been reducing these allowances successfully by
consolidating a great number of them into so-called “collected allowances’
(verzameluitkeringen), which are to a Iesser extent linked to specific objectives
{article 16a FRA), and by terminating many others.#’ Additionally, in the
context of the local authorities” budget, it should also be noted that provinces
and municipalities might receive subsidies from the European Union. These
allowances may also be linked to particular objectives. Finally, another limi-
tation on. the budget authority of local authorities, which has been recently
enacted, involves the obligation to save its surplus funds in the National

Treasury instead of their own bank accounts (Article 2(1) Financing of Deceti-

137 This provision does not apply to the provinces. )
138 A FLM. Dolle and D.J. Elzinga (2004) Handboek van het Nederlandse gemeenterecht. Devest

ter: Kluwer, p. 535.

% Thid., p. 536. ‘
W W van der Woude, Financiéle controle in het gemeenterecht, Deventer: Kluwer 2011, P

258.
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ised Authorities Act (Wet financiering decentrale overheden, hereafter FDAA).
This Act limits the competence of provinces and municipalities to contract
Joans, to put out public resources and to offer guarantees (Article 2 FDAA).
Additionally, the FDAA limits the ability of local authorities to incur deficits
by stipulating that their ‘purse’ should contain at least € 300,000 {Article 3(2)
FDAA). This is the so-called cash limit (kasgeldlimiet). Moreover, the FDAA
also provides that the ministers of the central government can enact addi-
tional limitations on the ability of local authorities to incur deficits (article
3(1)). As for the issuance of debt, the FDAA prescribes that local government
debt may not exceed the cash limit (Article 4(1)) and also provides for the
enactment of additional rules by the ministers of the central government to
incur debt (Article 4(2)). Lastly, the FDAA also contains the so-called rent risk
standard (venferisiconorn), which himits the risk that local authorities may
bear when contracting loans (Articles 5 and 6). The superior authority under
the PA and the MA™ has the power to control the compliance of provinces
and the municipalities with the debt limitations and the rent risk standard
(Article 1(1)() FDAA). Under the FDAA, there is no separate control mecha-
nism as to the compliance with the limitations to incur deficits. However, the
supetior authority may have recourse in this matter to submission of the
budget of provinces and municipalities to the superior body of government
for approval (veorafgaande goedkeuring). The budget of the local government
should be structurally balanced, or a structural balance in the budget should
at least be attainable within a reasonable amount of time, otherwise the supe-
tior body has to subject the budget of the local authority to approval (Article
207(1) PA and Article 203{1) MA}. Moreover, the superior body carn subject
the budget of a province or municipality to approval in case it does not con-
ply with the rules concerning the timely enactment of the budget and the
annual account {Article 207(2) PA and article 203(2) MA). In the event the
budget has been subjected to approval, the superior authority can only refuse
its consent if the budget is unlawful or harms the public interest (Article 210
PA and Article 206 MA). Arguably, there is sufficient legal basis for the na-
tional government to refuse its consent to the budget if the budget appears to
have a structural deficit under the FDAA.

In addition to the national rules on the budget of local authorities, the
provinces and municipalities also have to adhere to the EMU standards. The
obligation to mainfain balance in the national budget is not the sole responsi-
bility of the national government. The Sustainable Public Finances Act {(here-
after SPFA), which has recently been enacted, renders the national govern-
ment and the decentralised authorities jointly responsible for adhering to the
balanced budget rule (Article 3(1) SPFA). Although the local authorities have
to be consulted in this Tespect, it is the Minister of Finance who ultimatel;
decides what financial effort by the local authorities is needed (Article 303
SPFA). If the European Comumnission imposes a fine on the Netherlands fo
not having satisfied the European budget rules, then the national govern

143 See section 8.3.1.
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to the control on the timely provision of the relevant information as to the
spending of the specific allowances by provinces and municipalities. If the
provinces and municipalities do not fulfil this obligation, the minister may
stipulate that the allocation of general allowances from the Province Fund and
the Municipality Fund to the local authority concerned will be suspended for
six months.¥ Lastly, under the Compliance of Local Authorities with Euro-
pean Union Law Act (Wet Naleving Europees recht door publieke entiteiter) the
ministers of the ceniral government have the competence to control whether
local authorijties satisfy their legal duties under European Union law. These
duties involve, for instance, the spending of European subsidies by local
authorities in accordance with the objectives for which they were intended.#

10. Summary

In the introduction to this contribution we promised to briefly summarise
our findings and in doing so attend to the questions posed by the general
reporter.

Until recently there were no legal or constitutional limits for the nation-
al government to incur deficits in its annual budget, nor on its ability to bor-
row money or incur debt. With the adoption of the Sustajnable Public K-
nances Act in December 2013 the Netherlands has established a novelty: for
the first time two sets of (material) budgetary rules have been codified in
Dutch legislation. On the one hand the irend-based budgetary policy and on
the other hand (a general reference to} the Furopean golden rule and other '
European budgetary norms that apply to the Netherlands. This novelty in |
fact did not really change the material budgetary landscape in the Nether-
lands: the SPFA codifies two sets of rules that were already adhered to dur-
ing the preparation and execution of the budget. The specific budgetary
framework is elaborated upon in the non-legally binding coalition agree
ment. This detailed budgetary framework is subject to the rules on budgetary
discipline that should ensure that the budgetary framework is adhered to
during the coalition period. The Minister of Finance supervises the rules ofi
budgetary discipline.

At the local level certain legal limitations exist on government debts
and deficits. The superior administrative authority has the power to contr
the compliance of the local authorities with these limitations. Accotding
the SPFA the Jocal authorities also have to adhere to the European budgetar
norms. Ultimately, though, it is the national government that can be ke
accountable at the European level for the non-compliance of the Huropea
budgetary norms by the local authorities.

17 See, eg, Van der Woude 2011, p. 260. :
44 See more extensively on the legal aspects of the spending of Furopean subsidies byl
authorities, C. de Kruif, Onderlinge overheidsaansprakelijkheid voor schendingen va.E
pees recht, Deventer, Kluwer, 2012 and J.E. van den Brink, De uifooering vair Europes
sidieregelingen in Nederland, Deventer, Kluwer, 2012.
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