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Chapter V: The case-studies  
 

This Chapter introduces the four different case-studies which are part of this study. They analyse the 

attribution of conduct to international organisations for internationally wrongful conduct committed 

by peacekeepers in Kosovo (KFOR), Darfur (UNAMID), South Sudan (UNMISS and UNISFA), and finally 

in Mali (AFISMA and MINUSMA). The chronological order of their examination was chosen as it 

allows us to highlight once again the continuously developing character of the relations among these 

organisations which are becoming increasingly institutionalised. In addition, this approach might also 

be beneficial for the purpose of further defining the criterion of attribution as the development 

towards more cooperation simultaneously takes place on the intra-mission level. Therefore, whereas 

the framework for coordination is rather limited in the case of KFOR and UNMIK, the case-study of 

Mali demonstrates the full integration of the whole mission within a cooperative framework.  On the 

one hand the case-studies serve as representative examples of peacekeeping operations; on the 

other they provide a basis for a circumscription of the criterion of normative control. Furthermore 

they might allow a certain generalisation of the criterion for future peacekeeping operations. 

On the basis of the chronological approach, it is possible not only to trace the development of intra-

mission cooperation, but also to identify these particular features which constitute the required 

nexus justifying the attribution of conduct to two or several international organisations. 

Nevertheless, the analysis will also demonstrate that intra-mission cooperation is unique in each case 

and that there is no tangible blueprint for categorising it. Any application of law requires an analysis 

of the specific circumstances of a given case. The fact that there is a vast diversity of intra-mission 

cooperation arrangements underlines the necessity to thoroughly analyse the individual 

circumstances in each and very case-study with the aim to further circumscribe the suggested special 

criterion of attribution.  
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5.1. The Attribution of Conduct and the difficulty to classify intra-mission 

cooperation  

1. Attribution of Conduct of KFOR 

 

Throughout Kosovo, and bearing in mind its operational 
Mandate, KFOR is cooperating with and assisting the 

UN, the EU and other international actors, as appropriate, 
to support the development of a stable, democractic, 

multi-ethnic and peaceful Kosovo 

- KFOR official homepage
1
 

 

KFOR constitutes the first of four case-studies of this chapter. The decision of the European Court of 

Human Rights in Behrami/Saramati to attribute the conduct of KFOR troops to the UN, despite being 

a NATO-led operation raises implicitly the question whether the conduct of KFOR troops could not 

have been attributed both to the United Nations as well as to NATO.2 Indeed, some authors suggest 

that the conduct of KFOR can be generally attributed to the UN and NATO: “’Nato [sic] is responsible 

for the ‘direction’ of KFOR and the United Nations for ‘control’ of it.”3 Another author suggests “[t]he 

                                                           
1
 NATO’s Role in Kosovo, http://www.aco.nato.int/kfor/about-us/natos-role-in-kosovo.aspx  

2
 The ECtHR, however, reiterated its view in the follow-up decisions of Kasumaj v. Greece and Gajić v. Germany, 

attributing the conduct of national contingents of KFOR to the UN as well as attributing the conduct of the High 
Representative in Bosnia and Herzegovina to the UN, International Law Commission, Report on the work of its 
sixty-first session (4 May to 5 June and 6 July to 7 August 2009), General Assembly, Official Records, Sixty-
fourth Session, Supplement No. 10, UN Doc. A/64/10 (2009), 68, para. 10 of the commentary; International Law 
Commission, Report of the International Law Commission, Sixty-third session (26 April – 3 June and 4 July – 12 
August 2011), General Assembly, Official Records, Sixty-sixth session, Supplement No. 10 (A/66/10) (2011), 89, 
para. 11 of the Commentary. 
3
 G. Gaja, Third report on responsibility of international organisations, UN Doc. A/CN.4/553 (2005), 12, para. 28. 

See also Case concerning Legality of Use of Force (Yugoslavia v. France), Preliminary Objections of the French 
Republic, 5 July 2000, 29, para. 25; 33, para. 46; A. Pellet, ‘L’imputabilité d’éventuels actes illicites. 
Responsabilité de l’OTAN ou des Etats membres’ in C. Tomuschat (ed.), Kosovo and the International 
Community : A Legal Assessment (2002), 193, 199; N. von Woedtke, Die Verantwortlichkeit Deutschlands für 
seine Streitkräfte im Auslandseinsatz und die sich daraus ergebenden Schadensersatzansprüche von 
Einzelpersonen als Opfer deutscher Militärhandlungen (2010), 140 ; G. Verdirame, The UN and Human Rights. 
Who Guards the Guardian? (2011), 117;  General Assembly, Sixtieth session, Official Records, Sixth Committee, 
Summary Record of the 13

th
 meeting, UN Doc. A/C.6/60/SR.13 (2005) (Mr. Hmoud, Jordan), 3, para. 12. In 

contrast Blokker suggests that whereas the UN was clearly responsible for UNMIK, KFOR or NATO could have 
been responsible for KFOR’s conduct, H.G. Schermers, N. M. Blokker, International Institutional Law (2011),  
1016, para. 1590; For a critical view of the joint responsibility of UN and UNMIK see also Häußler, U. Häußler, 
‘Human Rights Accountability of International Organisations in the Lead of International Peace Missions’, in J. 
Wouters, E. Brems, S. Smis (eds.), Accountability for Human Rights Violations by International Organisations 
(2010), 215, 240; P.M. Dupont, ‘Detention of Individuals during Peacekeeping Operations: Lessons Learned 
from Kosovo’, in R. Arnold, G.-J. A. Knoops (eds.), Practice and Policies of Modern Peace Support Operations 
under International Law (2006), 249, 252; European Commission for Democracy through Law (Venice 

 

http://www.aco.nato.int/kfor/about-us/natos-role-in-kosovo.aspx
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Court could have examined in the first place KFOR’s legal status and, had it satisfied itself that KFOR 

was a subsidiary organ of NATO, perhaps attributed its conduct to NATO.”4 Tomuschat asserts that  

[t]here could be no doubt that the political direction of the operation in Kosovo remained in the hands 

of the UN. KFOR was meant to ensure public safety and order until UNMIK could take responsibility for 

that task. It was enjoined to support UNMIK and cooperate with it; thus, it was part of a concerted 

action by the UN.
5 

This quick overview shows that several arguments are made to determine the legal status of KFOR, as 

well as which entity is responsible for the conduct of KFOR: political control vs. operational control, 

direction vs. control, and also the legal status of KFOR. As the present study argues that acts 

committed in a peacekeeping operation under the operational command and control can be also 

attributed to another organisation which is outside of the military chain of command of the latter, 

the element of “political control” or “normative control”, based on the exercise of influence through 

institutional relations, is particularly important. Moreover, it is important as the conduct is ultimately 

attributed to the organisations through their respective organic structure and their political organs 

are at the top of the echelons.  In this regard, it is preferable to focus primarily on the first phase of 

the provision of security in Kosovo. According to the UNMIK Report submitted to the Human Rights 

Committee in 2006,  

[t]he provision of security on Kosovo was designed to undergo three phases: 

• In the first phase, KFOR was responsible for ensuring public safety and order until the international 

civil presence could take responsibility for this task. Until the transfer of that responsibility, UNMIK's 

civilian police advised KFOR on policing matters and established liaison with local and international 

counterparts; 

• In the second phase, UNMIK took over responsibility for law and order from KFOR and UNMIK 

civilian police carried out normal police duties and had executive law enforcement authority; 

                                                           
Commission), Opinion on Human Rights in Kosovo: Possible Establishment of Review Mechanisms, CDL-AD 
(2004)033 (2004), 18, para. 79; F. Naert, International Law Aspects of the EU’ Security and Defence Policy, with 
a particular focus on the Law of Armed Conflict and Human Rights (2010), 518. 
4
 N. Tsagourias, ‘The Responsibility of International Organisations for Military Missions’, in M. Odello, R. 

Piotrowicz (eds.), International Military Missions and International Law (2011), 245, 252. The Venice 
Commission likewise considered KFOR as an organ of NATO, European Commission for Democracy through 
Law, ibid., para. 63. 
5
 C. Tomuschat, ‘The European Court of Human Rights and the United Nations’, in A. Føllesdal, B. Peters, G. 

Ulfstein (eds.), The European Court of Human Rights in a National, European and Global Context (2013), 334, 
353. 
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• In the third phase, which is being implemented currently, UNMIK is in the process of transferring 

responsibilities for law and order and border policing functions to the Kosovo Police Service. UNMIK 

civilian and border police are reverting to training, advising and monitoring functions.”
6
 

Consequently, the incentives for cooperation between KFOR and UNMIK were the greatest in this 

first phase of deployment and it is thereby most interesting for the purpose of analysing the 

distribution of international responsibility. 

The European Court of Human Rights’ judgment in Behrami seems to have been inspired by the 

writings of Sarooshi.7 In his book, Sarooshi argued that the adoption of resolution by the Security 

Council authorising the use of military force by an international organisation amounts to a delegation 

of powers of the Security Council to this particular organisation. Thus, in his view, the Council would 

have temporarily given away some of its own powers, instead of having simply authorised the use of 

force, a view which is taken by other scholars.8  

The distinction between the two concepts has been highly debated in legal scholarship,9 but it 

appears in any case correct that the Court failed to distinguish between the act conferring authority 

to act, Security Council Resolution 1244, and the actual exercise of authority by KFOR and UNMIK.10 If 

the Security Council decides to authorise a peacekeeping operation under the authority of another 

international organisation and then “retreats into its shell” and abstains from exercising from any 

form of supervisory control or influence over the execution of the mandate by the peacekeeping 

operation, there would be no nexus at all to attribute conduct and/or responsibility to the UN.  

                                                           
6
 Report Submitted by the United Nations Interim Administration Mission in Kosovo to the Human Rights 

Committee on the Human Rights Situation in Kosovo since June 1999, Kosovo (Serbia and Montenegro), UN 
Doc. CCPR/C/UNK/1 (2006), 8, para.30. 
7
 D. Sarooshi, The United Nations and the Development of Collective Security. The Delegation by the Security 

Council of Its Chapter VII Powers (2000), 163. Cf. Agim Behrami and Bekir Behrami against France, Ruzdhi 
Saramati against France, Germany and Norway, Decision on Admissibility, 2 May 2007, paras. 129, 135.  
8
 Cf., for example, L. Boisson de Chazournes, Les relations entre organisations régionales et organisations 

universelles, Recueil des cours de l’Académie de La Haye, Volume 347 (2010), 79, 322, 324-335; M. Milanović, 
T. Papić, ‘As Bad As It Gets: The European Court of Human Rights’ Behrami And Seramati Decision And General 
International Law’, (2009) 58 International and Comparative Law Quarterly, 267, 279. So one can also ask, 
whether the Security Council really has “‘civil administration powers’ over Kosovo, which it delegated to 
UNMIK, or did it have the power to create such an administration under Chapter VII? Moreover, can it truly be 
said, as the Court in fact implicitly held, that the Security Council somehow has the direct power to detain 
persons indefinitely, which it then supposedly delegated to KFOR?”, ibid. 278. Häußler asserts that the ECtHR 
fails to distinguish between the act conferring power and the actual exercise of the (given authority): “it is on 
this basis that it proposes that ‘the acts of the delegate entity’ (…) ought to ‘be attributable to the UN’ where 
this requirements only covers [sic] the act of delegation”, Häußler, ‘Human Rights Accountability of 
International Organisations’, supra note 3, 215, 241. 
9
 See, for instance, E. de Wet, The Chapter VII Powers of the United Nations Security Council (2004). 

10
 Häußler, ‘Human Rights Accountability of International Organisations’, supra note 3, 215, 241. 
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Apart from the scenario, in which the Security Council does not exercise any supervision over a 

peacekeeping operation deployed by a regional organisation, circumstances may even arise under 

which there would be de facto no delegation of powers by the Security Council. If one bears in mind 

that regional organisations are allowed under Article 53 of the UN Charter (infra 1.3) to deploy 

peacekeeping operations without an authorisation of the Security Council, provided that the use of 

force is limited to cases of self-defence, in such circumstances any authorisation of the Security 

Council would not add or transfer any additional powers to the regional organisation, at least from 

the perspectives of the internal law of the regional organisation and from the perspective of 

international law.11 However, under internal UN law, one could arguably consider the Security 

Council authorisation as effectively delegating some of the powers of the Council to these member 

states of the UN who are simultaneously members of the authorised regional organisation.12   

 The degree of force authorised by the Security Council would then actually be decisive to determine 

if powers of the Security Council have been delegated to the regional organisation or not. In this 

context, one also has to recall that in practice there have been cases in which the distinction 

between peacekeeping and peace enforcement has been effectively blurred (infra 1.2.3.). Thus, any 

attempt to determine as to whether powers of the Security Council have been effectively delegated 

to a regional organisation on the basis of the use of force authorised appears at least to be 

questionable.  

The law of international responsibility has also adopted a different approach to determine if an 

authorisation by an international organisation will give rise to international responsibility of the 

organisation.13 It is very unlikely that the Security Council will adopt a resolution authorising conduct 

which would be internationally wrongful if committed by it. 

On the contrary, as the previous Chapters of this thesis illustrated and as the other case-studies will 

further demonstrate, the recent practice of the UN and regional organisations illustrates that the UN 

is not limiting its role to solely handing out authorisations without any element of cooperation in the 

planning or deployment of the operation. This enhanced input of the UN, in the form of cooperation 

arrangements and mechanisms, in peacekeeping operations operated by regional organisations is 

also possibly precisely a reaction to judicial decisions with regard to peacekeeping forces, including 

the judgments from Dutch courts and the Behrami/Saramati decision of the ECtHR. In fact, it is rather 

                                                           
11

 This argument could also be used to distinguish further between authorisation and delegation of powers as it 
is debated in academic writings. 
12

 Cf. for instance de Wet, supra note 9, 260. 
13

 Article 17 ARIO requires in order that an authorising entity may be held responsible that the authorising 
organisation circumvents one of its own obligations by authorising an act which would be internationally 
wrongful if committed by itself and that the act in question is committed because of that authorisation. 
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ironic that the criticised decision in particular of the ECtHR in Behrami/Saramati which arguably 

might not have involved any delegation of powers by the Security Council, has boosted an increase in 

cooperation between the UN and regional organisations which might justify holding the 

organisations jointly responsible on the basis of their framework of cooperation. 

Nevertheless, as pointed out in the previous Chapter, there may of course be cases in which the 

amount of cooperation by the UN in the deployment of a peacekeeping operation by a regional 

organisation would not justify to consider it jointly responsible under the criterion of normative 

control. The basis to determine whether the normative control criterion is applicable, is if the 

involvement of the respective “external organisations”, the organisations cooperating with the 

organisation which was entrusted with the mandate by the Security Council is of such an intensity as 

to justify the application of the normative control criterion. If the analysis leads to the conclusion 

that the normative control criterion is not applicable, there is, indeed, a lacuna in the ARIO, as acts of 

aid and assistance require the element of intent, which under normal circumstances could not be 

established on behalf of the UN (infra 4.1.2.2.).  

Should the ECtHR, however, continue to rely on its approach as developed in Behrami/Saramati and 

further developed in Al-Jedda (infra 4.1.2.1.), the UN would possibly even then not be able to escape 

responsibility.14 

Generally with regard to the distinction between UN and UN authorised operations, it has been 

argued in Chapter IV, that this distinction is not truly relevant as cooperation between the UN and 

regional organisations has generally emerged as part of the division of labour between these 

organisations. Therefore, the case-study analyses whether the conduct of KFOR troops can be 

attributed to both the UN and NATO on the basis of the newly proposed criterion of attribution. The 

following section introduces to the application of the law of international responsibility.   

1. The attribution of conduct of acts and omissions of KFOR under the law of 

international responsibility of international organisations 

 

1. The application of the law of international responsibility 

 

The analysis of the law of international responsibility is conducted following a two-step procedure. 

According to Article 4 of the ARIO, there is an internationally wrongful act of an international 

organisation when conduct consisting of an action or omission: 

                                                           
14

 At least indirectly, as the UN is not a contracting party of the ECHR. 
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(a) is attributable to that organization under international law; and 

(b) constitutes a breach of an international obligation of that organization. 

The analysis will therefore start with the question as to which international organisation(s) the 

conduct of KFOR is attributable. As a principle, “the command and control framework of all 

peacekeeping operations is similar, no matter whether under OPCON of the United Nations, NATO, 

the European Union, (…) accordingly, equivalent legal considerations apply.”15 

Also relevant for the analysis are resolutions of the Security Council and other documents pertaining 

to the mandate, structure and functioning of the operation e.g. the rules of engagement,16 as well as 

documents being part of the internal law of the respective organisations. 

2. Attribution of Conduct of KFOR – the institutional and normative framework 

 

1. KFOR Mandate 

 

KFOR’s mandate is derived from Security Council Resolution 1244. NATO was not directly authorised 

to establish “the international security presence” which would become KFOR, but the Council 

authorised “Member States and relevant international organizations to establish the international 

security presence in Kosovo as set out in point 4 of annex 2 with all necessary means to fulfil its 

responsibilities under paragraph 9 below.”17 One day prior to the adoption of Security Council 

Resolution 1244, the North Atlantic Council (NAC) had decided to implement the “Joint Guardian” 

operation order concerning the deployment of KFOR; the deployment was authorised on 11 June 

1999, the day following the adoption of the resolution by the Security Council.18 Paragraph 9 

stipulates that the responsibility of the international security presence (KFOR) include: 

(a) Deterring renewed hostilities, maintaining and where necessary enforcing a ceasefire, and 

ensuring the withdrawal and preventing the return into Kosovo of Federal and Republic 

military, police and paramilitary forces, except as provided in point 6 of annex 2; (…) 

                                                           
15

 Häußler, ‘Human Rights Accountability of International Organisations’, supra note 3, 215, 236 fn. 70. 
16

 Regarding the rules of engagement, it can be problematic to interpret and apply these rules during the 
deployment on the ground, cf. B. Klappe, ‘Rules of Engagement’, in M. Odello, R. Piotrowicz, International 
Military Missions and International Law (2011), 145, see especially the examples of Rwanda, 150-52 and the 
DRC, 154 – 56. 
17

 Security Council Resolution 1244, UN Doc. S/RES/1244 (1999), 2, para.7. 
18

 Case concerning Legality, supra note 3, 32, para.42. For the process of deploying a NATO operation, cf. also 
comments by NATO, International Law Commission, Responsibility of international organizations, Comments 
and observations received from international organizations, UN Doc. A/CN.4/637 (2011), 12-13, para.5. 
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(c) Establishing a secure environment in which refugees and displaced persons can return home 

in safety, the international civil presence can operate, a transitional administration can be 

established, and humanitarian aid can be delivered; 

(d) Ensuring public safety and order until the international civil presence can take responsibility 

for this task;  (…) 

(h) Ensuring the protection and freedom of movement of itself, the international civil presence, 

and other international organizations;19 

According to Point 4 of Annex 2 to the Resolution, “[t]he international security presence with 

substantial North Atlantic Treaty Organization participation must be deployed under unified 

command and control and authorized to establish a safe environment for all people in Kosovo and to 

facilitate the safe return to their homes of all displaced persons and refugees.”20 In addition, NATO 

concluded a military-technical agreement (MTA) with the Federal Republic of Yugoslavia which 

further defines the powers and competences of Yugoslavia.21 So it contains an authorisation also by 

the governments of the Federal Republic of Yugoslavia and of the Republic of Serbia to use all 

necessary action to establish and maintain a secure environment for all citizens of Kosovo.22 Both 

countries authorised KFOR:  

 

(a) To monitor and ensure compliance with this agreement and to respond promptly to any violations 

and restore compliance, using military force if required. This includes necessary actions to: 

(i) Enforce withdrawals of Federal Republic of Yugoslavia forces; 

(ii) Enforce compliance following the return of selected Federal Republic of Yugoslavia 

personnel to Kosovo; 

(iii) Provide assistance to other international entities involved in the implementation or 

otherwise authorized by the Security Council;23 

Military command of KFOR was initially conferred on the Supreme Allied Commander Europe 

(SACEUR) who delegated it to the Commander in Chief Allied Forces, Southern Europe (CINCSOUTH), 

the former was responsible to the NAC. The KFOR commander was appointed by NATO and he is 

responsible to CINCSOUTH.24 The operation per se is not part of the NATO military command 

structure but rather resembles an ad hoc force, comprising 35 states, including 12 non-NATO 

                                                           
19

 Ibid., 3, para.9. 
20

 Ibid., 6, para.4. 
21

 Enclosure, Military-technical agreement between the international security force (KFOR) and the 
Governments of the Federal Republic of Yugoslavia and the Republic of Serbia, Letter dated 15 June 1999 from 
the Secretary-General addressed to the President of the Security Council, UN Doc. S/1999/682 (1999), 3-10. 
22

 Ibid., 3, para.2; 9, paras.1-2. 
23

 Ibid, 9, para. 4. 
24

 M. Zwanenburg, Accountability of Peace Support Operations (2005), 47. 
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members whereas the majority of positions at KFOR headquarters are held by personnel from NATO 

member states. As mentioned, KFOR is NATO-led and a de facto NATO-commanded operation.25  

2. Cooperation between UNMIK (UN) and KFOR (NATO) 

 

The following parts analyse the cooperation between UNMIK (UN) and KFOR (NATO) on various 

levels to ascertain whether the cooperation arrangements on a practical and an operational level 

justify a joint attribution of conduct to both organisations or whether the UN might rather be held 

responsible as an accessory.   

1. Political Level 

 

KFOR and UNMIK established various consultation mechanisms on the political level to ensure the 

coordination and cooperation of the international civil and the international military presence.  

On the echelon of the Special Representative of the Secretary-General,26 the Joint Planning Group of 

the Executive Committee of the Special Representative of the Secretary-General works with a Senior 

Representative of KFOR on military-civilian issues.27 The Special Representative himself also oversees 

coordination with KFOR directly through the Executive Committee.28 The Joint Planning Group 

Secretariat serves to provide political guidance to KFOR and the four components; whereas working-

level staff from KFOR and the four components “provide operational requirements for planning and 

policy implementation (…), the political officers from the Office of the Special Representative 

                                                           
25

 R. Murphy, UN Peacekeeping in Lebanon, Somalia and Kosovo. Operational and Legal Issues in Practice 
(2007), 146-147. See also the Statement of Russia in the Security Council, Security Council, 4288

th
 meeting, UN 

Doc. S/PV.4288 (Resumption 1) (2001), 13. Kolb, Porretto and Vité see NATO rather as a coordinating organ for 
KFOR, as an organisational chaperon, R. Kolb, G. Porretto, S. Vité, L’application du droit international 
humanitaire et des droits de l’homme aux organisations internationales. Forces de paix et administrations 
civiles transitoires (2005), 287. In contrast to their view, it has to be noted that NATO military operations are 
based on the “need to know principle” according to which each participating member state only receives the 
information necessary for the implementation of his specific tasks which led the German Supreme Court to 
conclude in a case concerning the destruction of the bridge in Varvarin, killing 10 civilians and injuring 30, that 
this act could not be attributed to Germany as the latter was not aware of the mission target, German Supreme 
Court, III ZR 190/05, Urteil, 2. November 2006, 15, para.23.  
26

 Generally on the role, responsibility and authority of the Special Representative of the Secretary-General see 
Note of Guidance on Integrated Missions; clarifying the Role, Responsibility and Authority of the Special 
Representative of the Secretary-General and the Deputy Special Representative of the Secretary-
General/Resident Coordinator/Humanitarian Coordinator, 17 January 2006, 2, paras. 5, 7, 8. 
27

 Financing of the United Nations Interim Administration Mission in Kosovo, Report of the Secretary-General, 
UN Doc. A/54/494 (1999), 5, para. 10; Financing of the United Nations Interim Administration Mission in 
Kosovo, Report of the Secretary-General, UN Doc. A/54/622 (1999), 2, para. 9. 
28

 Financing of the United Nations Interim Administration Mission in Kosovo, Report of the Secretary-General, 
UN Doc. A/54/807 (2000), 5, para. 7. 
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contribute political guidance.”29 Meetings cover a wide range of issues, promoting and enhancing 

cross-competent coordination, including “information management, border control (…) and joint 

UNMIK/KFOR security issues.”30 The Secretariat is the main mechanism responsible for the formation 

of task forces and workings groups “which develop strategy and policy recommendations and plans 

for the implementation of mission priorities.”31  

On 5 December 1999, the Special Representative of the Secretary-General issued the first version of 

the UNMIK Strategic Planning Document which provided “a basis for periodic joint UNMIK-KFOR 

Strategic Planning Conferences, where the Special Representative, the Commander of KFOR and their 

respective Deputies synchronize aims, capabilities and support.”32 The Advisory Unit on Security, 

established in March 2001 is, inter alia, “directly involved in the coordination of policy issues in 

respect of KFOR and UNMIK Police.“33 Liaison and exchange of information on security-related 

measures between the UN and KFOR occurs on a daily basis.34  

On the lower regional level, the Regional Security Supervisor who acts as the principal security 

advisor to the Regional and Municipal Administrators is responsible for laising with the KFOR 

multinational brigade with responsibility for the Region Centre.35 

                                                           
29

 Ibid., 5, para. 8; Budget for the United Nations Interim Administration Mission in Kosovo for the period from 
1 July 2001 to 30 June 2002, Report of the Secretary-General, UN Doc. A/55/833 (2001), 6, para .9. 
30

 Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, UN Doc. 
S/1999/1250 (1999), 5, para. 20. 
31

 Budget for the United Nations Interim Administration Mission in Kosovo, ibid., 6, para. 9. According to the 
first report of the Secretary-General on UNMIK, there were put in place close working relations with KFOR and 
various other international organisations. UNMIK and KFOR have established a comprehensive structure of 
coordination mechanism, which includes daily meetings of the Special Representative and the KFOR 
Commander, Report of the Secretary-General on the United Nations Interim Administration Mission in Kosovo, 
UN Doc. S/1999/779 (1999), 5, para. 17; 6, para. 24. 
32

 Financing of the United Nations Interim Administration Mission in Kosovo (2000), supra note 28, 5, para. 8; 
Financing of the United Nations Interim Administration Mission in Kosovo, Report of the Secretary-General, UN 
Doc. A/55/477 (2000), 5, para.8. See also the remarks of the President of the Security Council at the end of the 
4309

th
 meeting, Security Council, 4309

th
 meeting, UN Doc. S/PV.4309 (2001), 24. 

33
 Budget for the United Nations Interim Administration Mission in Kosovo for the period from 1 July 2002 to 30 

June 2003, Report of the Secretary-General, UN Doc. A/56/802 (2002), 6-7, para. 9. The Unit represents “the 
Office of the Special Representative, along with the Principal Deputy Special Representative, the Police 
Commissioner and the Deputy Police Commissioner, on the UNMIK/KFOR Joint Security Executive Committee 
and the UNMIK/KFOR Joint Security Implementation Group.“, ibid., 15, para. 49. 
34

 Budget for the United Nations Interim Administration Mission in Kosovo for the period from 1 July 2011 to 30 
June 2012, Report of the Secretary-General, UN Doc. A/65/711 (2011), 10. The monthly report from August 
1999 from KFOR to the Security Council lists that “KFOR is represented at all levels of civil administration and 
works closely with UNMIK civil administrators. Daily coordination meetings have been established”, Annex, 
Monthly report to the Security Council on the operations of KFOR, Letter dated 10 August 1999 from the 
Secretary-General addressed to the President of the Security Council, UN Doc. S/1999/868 (1999), 4, para. 17. 
35

 Financing of the United Nations Interim Administration Mission in Kosovo (2000) 2, supra note 32, 50, para. 
236. 
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On a local level, UNMIK municipal administrative teams coordinated the activities of UNMIK 

components and “maintain[ed] close liaison with KFOR with respect to security and law and other 

matters, at the municipal level”36 during the first phase of the mission.37 

The Security Council itself is the recipient of monthly reports of the activities of KFOR on the basis of 

Resolution 1244; however, the reports with an average length of 3-4 pages provide only a summary 

of the activities of KFOR within the past month, so they are solely provided for the Security Council’s 

information. However, it should be noted that there were at least instances in which the Security 

Council was kept very well-informed of KFOR’s activities; the Russian delegate mentioned in a 

statement on 6 April 2001 the arrest of Major Saramati, “the commander of a KPC brigade accused of 

undertaking activities threatening the international presences in Kosovo.”38 Nevertheless, it is not 

evident from his statement how he had become aware of that arrest.39 

UNMIK Regulation No. 2000/47 orders KFOR personnel to respect “the laws applicable in the 

territory of Kosovo and regulations issued by the Special Representative of the Secretary-General 

insofar as they do not conflict with the fulfillment of the mandate given to KFOR under Security 

Council resolution 1244 (1999)”40 which suggests, on the one hand, a more profound subordination 

of KFOR under the authority of the UN. On the other hand, this regulation also indicates that KFOR 

enjoyed some form of autonomy from the UN as the Special Representative was only authorised to 

issue directives to KFOR as long as they do not contravene KFOR’s mandate.41 Stahn consequently 

concludes that the role of the Special Representative of the Secretary-General towards KFOR was 

limited to mere tasks of coordination.42 Indeed, an analysis of the available documents on KFOR and 

UNMIK does not suggest that the cooperation on the political level surpassed the level of 

coordination and included essential elements of control by UNMIK and thereby the UN over KFOR.43   
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 Security Council, 4350
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2. Strategic Level 

 

On a strategic level, an UNMIK liaison officer is deployed as the strategic and operational planner and 

liaison officer with the KFOR planners.44 Furthermore, UNMIK had deployed military liaison officers 

to the headquarters of KFOR, at regional and at the five KFOR multinational brigades level.45 As KFOR 

representatives took part, “as necessary, in the work of UNMIK”, and UNMIK, in turn, participated “in 

KFOR’s Joint Implementation Commission (JIC), which liaised with both the Federal Republic of 

Yugoslavia’s armed forces and the Kosovo Liberation Army (KLA).46 As there are no further 

documents publicly available, it is difficult to assess whether these liaison officers transmit any form 

of control on the strategic level over the conduct of KFOR troops.  

3. Operational/Mission Level 

 

Operational cooperation between UNMIK and KFOR is centered on the conducting of joint patrols 

between UNMIK (police) and KFOR troops. In period up to 30 June 2002 alone UN Civilian Police had 

conducted 11,161 joint patrols with KFOR.47 In 2000, KFOR decided to establish joint operations 

centres with UNMIK police at brigade and battalion levels, with “the aim of fostering closer 

cooperation between both organizations.”48 In this context, a Political Violence Task Force staffed by 

senior staff of UNMIK police and KFOR was established to coordinate activities at the local, regional 

and central levels. On 2 July 2002, UNMIK police and officials of KFOR signed a memorandum of 

understanding which established a process to transfer the responsibility of KFOR over general public 

security, management of demonstrations and other related tasks in the Mitrovica region to UNMIK.49  
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Therefore an analysis of the cooperation on the operational level on the basis of the available 

documents does not allude to any exercise of control by UNMIK over the operation of KFOR on the 

ground. However, it cannot be excluded that the UN and NATO could be jointly responsible, under 

specific circumstances, for the conduct of UNMIK (police) and KFOR troops during their joint patrols.  

One specific joint patrol which gave reason to serious criticism by Serbia underlines this assessment.  

A monthly report of KFOR to the UN Security Council notes the following: 

On 17 March, after a formal request for support from UNMIK to KFOR, an operation to retake the 

courthouse was launched by UNMIK police supported by KFOR. Seven platoons of the UNMIK formed 

police unit took part. UNMIK police arrested 35 Kosovo Serb protesters, while KFOR blocked off nearby 

roads. With KFOR assistance to clear the route, UNMIK police delivered the detainees to the detention 

facility in Pristina. However, as UNMIK attempted to transport the detainees to Pristina for processing, 

a large crowd gathered and started to throw stones, Molotov cocktails, grenades and other objects at 

the security forces; AK-47 rifles and pistols were also fired. UNMIK police and KFOR responded to the 

violence using tear gas, baton rounds and warning shots using live rounds in accordance with the 

agreed rules of engagement. In the end, 48 KFOR soldiers, 7 officers of the Kosovo Police Service and 

35 UNMIK police officers were wounded, including a Ukrainian police officer who later died of his 

wounds.
50  

As noted by the Secretary-General in his report from 18 September 2000, “the level and 

sophistication of the joint security operations conducted by UNMIK police and KFOR continued to 

develop in many regions.”51 The Security Council Mission to Kosovo reported likewise that “[t]he 

level of cooperation and coordination between UNMIK Police and KFOR is extremely high.”52 UNMIK 

police also arrested Mr. Saramati on KFOR orders, and, as a result, it is worthwhile to inquire 

whether UNMIK could not have aided and assisted KFOR for the purposes of the law of international 

responsibility. 
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2. Assessment of the cooperation arrangements and implications for the attribution of 

conduct 

 

It has been stressed previously that the element of “normative control” based on institutional 

relations between the involved organisations is particularly important in the determination of the 

attribution of conduct and responsibility.53  The analysis showed that the degree of cooperation on a 

political level between KFOR and UNMIK is certainly high and that arguably UNMIK is exercising some 

form of control on a political level via “political guidance”, but that element of control has not 

penetrated the strategic or operational level of cooperation.  

Bearing in mind, that joint responsibility as envisaged in this present study presupposes that one 

organisation makes more than a “substantial contribution” to surpass “aid and assistance” under 

Article 14 ARIO, any attribution of conduct of KFOR to the UN would require that there is a strong 

nexus between the control exercised on a political level, outside the military chain of command, and 

the control exercised on strategic and operational levels.  

There must be an intimate link between the control exercised on a political level and on the other 

levels to justify holding both organisations jointly responsible, precisely because the UN is not part of 

the chain of command of NATO. Otherwise, one cannot hold both organisations jointly responsible, 

at least on the basis of the suggest criterion of normative control. The disjuncture between these 

elements in the present case of KFOR is underlined by the hybrid base of authority of KFOR; on the 

one hand, its authority is derived from Security Council Resolution 1244, and on the other hand, it 

stems from the MTA.   

One therefore has to conclude that the responsibility for the conduct of KFOR lies at least primarily 

with NATO and to a lesser extent with the UN.54 There are, indeed, instances, in which KFOR and, 

consequently, NATO act independently from any UN involvement by virtue of its powers granted 

under the MTA. For example, the Security Council welcomed “the decision taken by the North 

Atlantic Treaty Organization (NATO) to authorize the commander of KFOR to allow the controlled 
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return of forces of the Federal Republic of Yugoslavia to the Ground Safety Zone as defined in the 

military-technical agreement.”55  

In conclusion, the conduct of KFOR troops can generally not be attributed jointly both to the UN and 

NATO on the basis of an analysis of the cooperation arrangements. As the Articles of the ILC 

articulate the requirement of intent for one organisation to be aiding and assisting another, UNMIK 

would also not be responsible for having aided or assisted KFOR.  Nevertheless, there may be specific 

circumstances which warrant the attribution of conduct to both the UN and NATO. The question one 

could ask now is whether there is another lacuna in the Articles of the ILC regarding such cases. As 

cooperation generally becomes more institutionalised between international organisations, it is at 

least questionable whether the focus on individual acts and intent and knowledge is always 

appropriate. The next case-study, UNAMID illustrates that particular point as well. The wider political 

process to resolve the conflict in Darfur is intrinsically linked to the deployment of the peacekeeping 

operation and so is the control of the political actors over the operation.   

2. Attribution of Conduct of UNAMID 

 

The Hybrid Operation is not a joint force. Let there be no confusion about it. 
We are not talking about any joint force by the United Nations and the African Union 

 

- Ambassador Abdalmahmood Abdalhaleem of Sudan
56

 

In fact, the hybrid nature of the Mission has optimized the level of 
complementarity between the UN and AU. 

 

- Report of the Chairperson of the Commission of the AU, 23 September 2013
57

 

1. Introduction 

 

The deployment of AMIS and later on UNAMID came as the reaction of the international community 

to military clashes between the Sudanese government and the Arab Janjaweed militia against the 

Sudanese Liberation Movement/Army (SLM/A) and the Justice Equality Movement (JEM) who claim 
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to represent the black Darfurians.58 It is undisputed that the situation in Darfur amounts to an armed 

conflict for the purposes of international law. Indeed, there was no operative peace agreement in 

Darfur when AMIS formally handed over to UNAMID, meaning the operation was deployed in an “as-

yet-unresolved war.”59 

The Peace and Security Council of the African Union decided “to endorse the conclusions of the Addis 

Ababa High Level Consultation on the Situation in Darfur (…) which provided for a three-phased 

support to the African Union Mission in Sudan”60 at its meeting in November 2006.  The foreseen 

three-phased support included in addition to a light and a heavy support package a hybrid operation 

with the United Nations.61  As the AU operation evolved into a complex peacekeeping operation and 

owing to “uncertainty regarding its financial sustainability”, the AU supported the transition to a UN 

operation.62 The envisaged three-phased plan was preceded by the vigorous opposition of the 

Sudanese government to an autonomous UN peacekeeping operation in Darfur as envisaged in 

Security Council Resolution 1706.63 The compromise was a UN-AU hybrid operation the 

establishment of which was supported by the Sudanese government.64 UNAMID is a particularly 

important case-study as it is not only the first hybrid peacekeeping operation deployed by 

international organisations, but the findings regarding UNAMID could also help in the analysis of 

potentially envisaged hybrid AU-UN operation for Somalia.65 Furthermore, as a hybrid operation, on 
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a first glance, at least, one would presume that its acts are attributed jointly to the UN and the AU.66 

Besides, UNAMID is an interesting experiment of marrying universalism and regionalism”67 and can 

therefore also serve to elaborate further upon the wider debate addressed in the present study upon 

the relationship between universalism and regionalism under the framework of the United Nations 

Charter.  

This intervention by invitation also leads to questions concerning the existing or non-existing 

enforcement character of Security Council Resolution 1769 which constitutes the legal basis for 

UNAMID. The resolution was adopted under Chapter VII, but the records of the meeting leading to 

the resolution suggest that there was a clear majority for the position that the mandate of the force 

would not be of an enforcement nature which corresponds to the Chinese statement that “the 

purpose of the resolution is to authorize the launch of the hybrid operation, rather than to exert 

pressure or impose sanctions”.68 In the rare cases of intervention by invitation with the right to 

enforcement action by the intervening party this right was formally granted through treaty 

ratifications as in the cases of the ECOWAS intervention in Sierra Leone (2000) and Togo (2005-

2006).69 

2. Attribution of Conduct 

 

1. Mandate of UNAMID 

 

According to Security Council Resolution 1769, the mandate of UNAMID is as set out in paragraphs 

54 and 55 of the report of the Secretary-General and the Chairperson of the African Union 

Commission on UNAMID.70 Under the report, UNAMID has the general aim to contribute to the 

restoration of security conditions in Darfur allowing the deliverance of humanitarian assistance as 

well as the protection of civilian populations under imminent threat of physical violence while 
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supporting the political process and the AU-UN joint meditation. Paragraph 54 of the Report sets out 

the broad goals which include, inter alia: 

(b) to contribute to the protection of civilian populations under imminent  threat of physical violence and 

prevent attacks against civilians, within its capability and areas of deployment (…)  

(d) To assist the political process in order to ensure that it is inclusive, and to support the African Union-United 

Nations joint mediation in its efforts to broaden and deepen commitment to the peace process; (…) 

In order to achieve these goals, the operation’s talks include: 

(a) Support for the peace process and good offices:  

(i) To support the good offices of the African Union-United Nations Joint  Special Representative for 

Darfur and the mediation efforts of the Special Envoys of the African Union and the United Nations;  

(b) Security:  

(i) To promote the re-establishment of confidence, deter violence and assist in monitoring and 

verifying the implementation of the redeployment and disengagement provisions of the Darfur Peace 

Agreement, (…) 

(vii) In the areas of deployment of its forces and within its capabilities, to protect the hybrid 

operation’s personnel, facilities, installations and equipment, to ensure the security and freedom of 

movement of United Nations-African Union personnel (…);
71

 

Acting under Chapter VII of the Charter,72 the Security Council also adopted a mandate to protect 

civilians within paragraph 15 of Resolution 1769.73 The Security Council further elaborated upon the 

“protection of civilians” mandate in Resolution 2003, declaring that UNAMID shall make full use of its 

mandate for the protection of civilians across Darfur, “including through proactive deployment and 

patrols in areas at high risk of conflict, securing IDP camps and adjacent areas, and implementation 

of a mission-wide early warning strategy and capacity.”74 In Resolution 2113, the Council added 
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another qualification according to which UNAMID shall make “enhanced efforts to respond promptly 

and effectively to threats of violence against civilians.”75 Furthermore, the Council urged UNAMID to 

deter any threats against itself and its mandate.76 Reviews of UNAMID’s mandate are conducted by 

the Secretary-General, in close consultation with the AU.77 Accordingly, UNAMID military and police 

units are operating on the basis of a very robust mandate regarding the use of military force. Both 

components of the operation were instructed that attacks upon UNAMID patrols “are to be 

responded to robustly and in accordance with the rules of engagement, proactive measures are to be 

taken to protect civilians.”78 The updated strategy for the protection of civilians outlines among the 

four main objectives the protection of civilians from physical acts of violence.79  

2. The political process to resolve the conflict in Darfur and political oversight of UNAMID 

 

The deployment of UNAMID is directly linked to the political process to resolve the conflict in Darfur 

under the leadership of both the AU and the UN. The Political Process is managed by Joint AU and UN 

Mediation Activities in respect of talks between the Government of Sudan and non-signatory 

movements80 on the basis of the AU-UN Roadmap81 which was later replaced by the Framework for 

African Union and United Nations facilitation of the Darfur peace process.82 In 2011, the Government 

and the Liberation and Justice Movement (LJM) signed the Agreement for the Adoption of the Doha 

Document for Peace in Darfur.83  
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The Joint Chief Mediator reports to both the UN Secretary-General and the Chairperson of the AU 

Commission through the Under-Secretary-General of the DPKO and the Commissioner for Peace and 

Security. According to his mandate he is entrusted with the AU/UN-led political process and 

mediation efforts between the parties to the Darfur Conflict, in the exercise of which he maintains 

“close liaison” with the Joint Special Representative.84  

The most interesting feature is, however, that the implementation of the political process is generally 

managed directly by UNAMID. The Darfur political process secretariat, which was established at 

UNAMID headquarters, is responsible for “strategic planning and management of the Darfur political 

process, overseeing its implementation (…) and monitoring and maintaining an overview of 

substantive discussion during the process.”85 For that purpose, Darfur political process sub-units 

were established at each sector office. In the exercise of its duties, the secretariat directly reports to 

the Joint Special Representative and the chair of the AU High-level Implementation Panel. 86 

As to the political oversight by the respective organs of the AU and the UN, the AU Peace and 

Security Council requested the AU Commission to ensure that there is regular interaction with 

UNAMID, including briefings to the Peace and Security Council every 90 days.87 A review exercise of 

UNAMID uniformed personnel by the AU Commission and the UN Secretariat was conducted in 

February 2012, in accordance with Security Council Resolution 2003.88 The Mandate of UNAMID is 

extended by both organisations through decisions of the AU PSC and the UN Security Council.89 
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The Tripartite Coordination Mechanism on UNAMID which includes representatives of both the AU 

and the UN as well as of the Government of Sudan serves as another instrument to resolve issues 

and challenges related to UNAMID deployment and operations.90 

3. Strategic Control 

 

Strategic guidance of UNAMID is provided from New York from both the UN and the AU.91 The 

military concept of operations was developed jointly by the AU and the UN focusing on three core 

complementation functions: protection, liaison, and monitoring and verification.92 The same 

procedure was used for the elaboration of various other strategic and legal documents, including the 

military command directive for the Force Commander of UNAMID and the UNAMID rules of 

engagement.93 

4. The Chain of Command and Operational Control 

 

The distribution of tasks between the two organisations foresees that whereas “the [m]ission shall 

benefit from United Nations backstopping and command and control structures and systems”94, the 

African Union shall merely decide upon the size of the force and should also appoint the force 

commander.95 

As support, command and control structures for UNAMID are provided by the UN alone, the overall 

management of the operation is likewise based on UN standards, principles and established 

practices. To compensate the AU for the United Nations’ dominance in that area, it was agreed 

between both that “all efforts will be made to ensure that the peacekeeping force will have a 

predominantly African character” regarding the force and personnel generation.96 In order “to 
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maintain the joint nature of the mission, and to ensure joint decision-making and input into 

operational decisions and procedures for UNAMID, it was agreed that the Secretary-General and the 

Chairperson of the African Union would appoint a joint special representative and that strategic 

guidance would be jointly provided by the United Nations and the African Union.”97 This decision was 

also taken as a reaction to the fact that the daily operational command and control of the mission, 

however, resides with the United Nations. 

The Joint Special Representative of the Chairperson of the AU Commission and the Secretary-General 

of the UN has overall authority over UNAMID, overseeing the implementation of its mandate and 

being responsible for the operation’s functioning and management.98 He is in charge of analysing and 

implementing the strategic directives issued by the Under-Secretary-General of the DPKO of the UN 

and the AU Commissioner for Peace and Security, and he reports, through them, to the UN 

Secretary-General as well as to the Chairperson of the AU Commission.  

The Force Commander and the Police Commander were both appointed by the AU in consultation 

with the UN and report to the Joint Special Representative while exercising command and control 

over the military and police activities, respectively.99  

The important feature of the command and control arrangements on an operational level is that the 

deployment of UNAMID is coordinated through the Joint Support and Coordination Mechanism 

(JSCM) established in Addis Ababa and “tasked with empowered liaison” between the DPKO and the 

AU Peace and Security Department.100 Another part of the mandate of the JSCM is the coordination 
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Budget for the African Union-United Nations Hybrid Operation in Darfur for the period from 1 July 2010 to 30 
June 2011, Report of the Secretary-General, UN Doc. A/65/740 (2011), 5, para. 4.His Office” comprises the 
Office of the Chief of Staff, inclusive of the Planning Unit; the Office of Legal Affairs; and the Joint Mission 
Analysis Centre” as well as the Office of the Deputy Joint Special Representative, Budget for the African Union-
United Nations Hybrid Operation in Darfur for the period from 1 July 2008 to 30 June 2009, Report of the 
Secretary-General, UN Doc. A/62/791 (2008), 5-6, para. 10. 
99

 Budget for the African Union-United Nations Hybrid Operation in Darfur (2010), supra note 84, 5, para.6; 
Budget for the African Union-United Nations Hybrid Operation in Darfur for the period from 1 July 2010 to 30 
June 2011, ibid., 5-6, para. 7. 
100

 Security Council Resolution 1769, supra note 70, 4, para. 7; Budget for the African Union-United Nations 
Hybrid Operation in Darfur (2010), ibid., 6, para. 8. The review of UNAMID by the UN found that the JSCM 
“performs important coordination, support and liaison functions effectively”, despite the challenges the UN 
and the AU are faced with to coordinate with one another on joint strategic guidance to UNAMID, Special 
report of the Secretary-General on the review of the African Union-United Nations Hybrid Operation in Darfur, 
UN Doc. S/2014/138 (2014), 10, para. 38. The Joint Special Representative also maintains communications with 
the heads of the other UN operations in the region to ensure complementarity, Budget for the African Union-
United Nations Hybrid Operation in Darfur (2010), supra note 84, 12, para. 39. Further coordination is 

 



Chapter V: The case studies 

 

316 
 

and support of the implementation of the mandate of UNAMID in the form of operational directives 

as well as deepening “the current collaboration between the two institutions.”101  

3. Assessment of the Control Arrangements  

 

The analysis of the command and control structures of UNAMID on the basis of the available 

documents showed that in contrast to the first case-study, the deployment of UNAMID as a 

peacekeeping operation is directly included in and part of the wider political framework for a 

peaceful resolution of the Darfur crisis. In fact, the political process is not only intrinsically connected 

to the deployment of UNAMID, but the latter is actually steering the implementation and 

management of the process. The cited report of the Secretary-General indicates that the strategic 

planning of the peace process is also part of the therefore established secretariat at UNAMID 

headquarters. Then again, the overall authority over UNAMID is exercised by the Joint Special 

Representative whose functions include the supervision of UNAMID’s mandate and the 

implementation of strategic directives issued by the AU and the UN.   

It was stressed in the previous case-study that in order to justify that two international organisations 

are held jointly responsible on the basis of the proposed criterion of attribution, there has to be a 

strong nexus between the control exercised on the political level by the organisations and the control 

performed by the responsible organs in the peacekeeping operation. In the present context of 

UNAMID, it appears that the set-up of the operation actually transcends the required intimate link; 

part of the wider political control has been allocated to the peacekeeping operation itself, although 

ultimately under the authority of both organisations. UNAMID can, to a certain extent, navigate the 

political process autonomously.  This fact also raises the question as to whether there is a heightened 

responsibility of the UN and the AU. The attribution of responsibility to international organisations 
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cannot only be seen as a sliding scale upon which the amount of control exercised by international 

organisations reflects the likelihood of the attribution of conduct to that organisation. In contrast, 

another factor is the autonomy of the respective organ (the peacekeeping operation); not autonomy 

in the sense of a lack of control by the organisation, but autonomy due to a transfer of certain tasks 

to the organ whose implementation by the organ binds the organisation. This corresponds to a more 

“mature” relationship between the organ and the organisation, as the latter has actually done more 

by entrusting certain specific functions to that organ. One author speaks in this context of the 

“hierarchy of influence” which is more about auctoritas than potestas, a very fitting description for 

this particular cooperation arrangement in UNAMID.102 

One can draw two conclusions here. Firstly, UNAMID reconfirmed the particular relevance of political 

control, as well as of the translation of that control over the mission. Secondly, it became evident 

that a comprehensive approach towards the political peace process and the deployment of a 

peacekeeping operation, involving the same institutional actors, reinforces the control and oversight 

executed over the operation. 

Regarding the distribution of responsibility between the UN and the AU, the analysis highlighted that, 

notwithstanding the provision of backstop and command and control structures solely by the UN, all 

decisions regarding the deployment, the operations on the ground, the appointment of personnel, 

the revision of operational directives and other issues are taken jointly by both organisations. 

Therefore, even if the UN enjoys greater control and influence over UNAMID than the AU due to an 

advantage in resources and experience,103 it does not compromise the fact that all decisive stratic 

and operational decisions are taken jointly by both operations.104 Thus, the daily operational 

command and control of the mission by the UN does not impair the essential and predominant 

hybrid character of the operation.  

The available documents do not give any indication that the UN exercises any more supplementary 

control by paying for the budget of the operation; neither does the financing of the operation by the 

UN affect the decision-making processes within the operation.  
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Furthermore, the UN and the AU are not only acting together in the operation of UNAMID, but all 

political activities are equally led jointly by the two institutions, through their joint Chief Mediator 

and in coordination – when necessary – with the Government of Sudan.  

Naturally, the United Nations is in a slightly stronger moral position than the AU due to the Security 

Council being at the forefront of the international system of collective security. Another factor is the 

extensive experience of the organisation in the deployment of peacekeeping operations. In the end, 

the UN and the AU cooperate on the political, strategic and operational levels as equals so that any 

conduct of UNAMID personnel, in violation of international law is to be attributed jointly to the AU 

and to the UN. 

The next section, on South Sudan, will highlight in particular the relevance of not only the political 

process but also of inter-mission cooperation as another contributing factor to the analysis of the 

responsibility of international organisations in the context of peacekeeping operations. 

3. Attribution of Conduct of UNISFA and UNMISS  

 

1. Introduction 

 

Since the beginning of the Sudan and Darfur crisis, the African Union has led the international 

community in dealing with the situation.105 That leadership of the AU on the political level is 

undisputed by all other international actors; the AU Roadmap for the settlement of the unresolved 

issues between Sudan and South Sudan of April 2012, following hostilities between the two states 

along the border, and as adopted by the AU Peace and Security Council was not only accepted by the 

Parties, but endorsed by the Security Council just one week later in Resolution 2046.106 In that 

Resolution the Council, while determining that the prevailing situation along the border between 

Sudan and South Sudan constitutes a serious threat to international peace and security, decided that 

both states shall, inter alia, immediately cease all hostilities, including aerial bombardments and 
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withdraw all of their armed forces to their side of the border.107 The Council also legally obliged both 

governments to resume negotiations under the African Union High-Level Implementation Panel on 

Sudan (henceforth: AUHIP).108 

The Agreements signed between the Governments of Sudan and South Sudan on 27 September 

support the primacy of the political role of the AU in dealing with the crisis involving the two 

states.109 The Security Council in a press release, following the conclusion of the agreements, stated 

that it “look[s] forward to President Mbeki’s recommendations on these matters after he reports to 

the African Union Peace and Security Council and to the report of the Secretary-General.”110  

A division of labour between the AU and the UN has been established, whereas the former focuses 

on direct interaction with the two governments and the facilitation of new agreements between 

them, the UN concentrates on the correct implementation of the Comprehensive Peace 

Agreement.111 

The United Nations is engaged with two operations in South Sudan, UNISFA and AFISMA which have 

different tasks and responsibilities under their mandate. As the available documents demonstrate, 

there is a rather close linkage between the deployment and execution of their mandates between 

the two operations as well as other peacekeeping operations in the area. 

2. UNISFA 

 

1. Mandate 

 

UNISFA was established on the basis of Security Council Resolution 1990 in 2011 in order to support 

the implementation of the Agreement between the Government of Sudan and the Sudan’s People 

Liberation Movement on temporary arrangements for the disputed Abyei area, including the 
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protection of civilians and the peaceful administration of that area.112  The Security Council acted in 

that instance under Chapter VII of the UN Charter.113 Referring explicitly to Chapter VII later in the 

Resolution, UNISFA is authorised, “within its capabilities and its area of deployment to take the 

necessary actions to” protect UNISFA and United Nations personnel, installations, and equipment as 

well as to protect civilians and to ensure security in the Abyei area.114 UNISFA’s protection of civilians 

mandate “includes taking the necessary actions to protect civilians under imminent threat of physical 

violence, irrespective of the source of such violence.”115 

2. Political Control/Chain of Command 

 

The Temporary Arrangements Agreement for the Administration and Security of the Abyei Area 

signed in June 2011 established various mechanisms “which hinge on the effective and efficient 

cooperation between the AU and the UN.”116 It is particularly important to mention the Abyei Joint 

Oversight Committee (AJOC) consisting of an AU official, the UNISFA Force Commander and 

representatives of the two countries.117 In this regard, the AU commended the UN and in particular 

its Special Envoy and as well as UNISFA for their continued support to AU-led efforts.118 

UNISFA was deployed consisting of Ethiopian soldiers under its own command structure on the 

insistence of Ethiopia which was represented the only third party that both sides would accept as an 

intervening agent.119  

3. Inter-mission cooperation 

 

Following the adoption of the Joint Border Verification and Monitoring Mechanism implementation 

plan by the Joint Political and Security Mechanism, UNISFA, UNMISS and UNAMID held a joint 
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meeting in Juba on 30 November 2012 “[f]or the purpose of establishing necessary operational and 

strategic mechanisms.”120 In this context, UNISFA also conducted a series of reconnaissance missions 

with UNMISS support.121 UNISFA draws “significantly on existing logistical arrangements and support 

structures in UNMISS.”122 

Bearing in mind that the deployment of UNISFA is coordinated with the deployment of UNMISS, it 

seems preferable to analyse the question of attribution of conduct following the analysis of UNMISS. 

3. UNMISS 

 

1. Mandate 

 

The United Nations Mission in the Republic of South Sudan (UNMISS) was established as the follow-

up operation to UNMIS. As its name mission instead of operation suggests, it is an integrated 

operation whose head the Special Representative for the Republic of South Sudan coordinates all 

activities of the whole United Nations System in the Republic of South Sudan.123The overall mandate 

is to consolidate peace and security and to help establish the conditions for development in South 

Sudan.124  

The government of South Sudan protested in a letter to the Security Council that the adoption of the 

mandate for UNMISS in 2011 under Chapter VII was not appropriate,125 but as it was established in 

Chapter I, the recent practice of the Security Council has been to resort to Chapter VII for mandating 

peacekeeping operations.  The mandate includes a strong “protection of civilians” component, which 
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might also explain and justify the adoption under Chapter VII by the Council despite the criticism of 

the South Sudanese government.  

According to Paragraph 3, UNMISS shall support the South Sudanese government in a twofold 

manner to protect civilians. First of all, UNMISS is charged with the responsibility to advise and assist 

the Government, including the military and police at national and local levels, in order to protect 

civilians in compliance with international humanitarian, human rights, and refugee law. As such, the 

language used in the resolution resembles strongly “the responsibility to protect” concept.126 

Moreover, UNMISS is authorised to deter the conduct of violence including through proactive 

deployment and patrols “in areas at high risk of conflict, within its capabilities and in its areas of 

deployment, protecting civilians under imminent threat of physical violence.”127 Paragraph 4 

authorises UNMISS to “use all necessary means, within the limits of its capacity and in the areas 

where its units are deployed to carry out its protection mandate as set out in paragraphs 3(b) (iv), 3 

(b) (v), and 3 (b) (vi).”128 In the follow-up resolution 2057, the Security Council emphasised the 

importance of UNMISS’ mandated tasks for the protection of civilians.129 

2. The political level and the political process 

 

The political process between South Sudan and Sudan is led by the African Union.130 Under the 

auspices of the AUHIP, both governments signed a memorandum of understanding on non-

aggression and cooperation.131 The AU cooperates in its political mediation activities regarding these 

two countries with the UN.132 According to the Report of the Chairperson of the AU Commission of 

23 September 2013, a close working relationship has therefore been forged with then UN through 
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the Secretary-General’s Special Envoy.133 Following the failure of both Governments to reach an 

agreement on all issues until the deadline of 2 August 2012, the AU PSC decided to grant an 

additional six weeks extension of the deadline, a decision which was endorsed by the Security 

Council subsequently.134 UNMISS ensures strategic and operational coordination with other 

international partners, “in particular the African Union (…) the European Union and the World Bank”, 

on a political level UNMISS is charged with “bringing together international actors to speak with one 

voice in helping the new Government to address its peace consolidation challenges.”135 Under its 

mandate UNMISS is also obliged to provide a summary of cooperation and to share information with 

UNAMID, MONUSCO and regional and international partners in addressing the threat posed by the 

Lord’s Resistance Army (LRA).136 In that context, once could ask as to whether the sharing of 

information which might be used to facilitate military attacks against the LRA could engage the 

responsibility of UNMISS. 

3. Inter-mission cooperation 

 

Under its mandate, UNMISS shall share information with UNAMID, MONUSCO and regional and 

international partners in support of addressing threats.137 Following the escalation of combats in 

South Sudan, the Secretary-General decided to transfer troops to UNMISS from MONUSCO, UNAMID, 

UNISFA, UNOCI and UNMIL including five infantry battalions and three attack helicopters,138 a 

decision which was approved by the Security Council in resolution 2132.139 
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4. Assessment 

 

Despite the scarcity of available documents regarding UNISFA and UNMISS one can draw several 

conclusions regarding the attribution of conduct. First of all, whereas the African Union is the leading 

political actor in South Sudan, its political influence on the peace process and on the peacekeeping 

operations, especially on UNISFA, is not mirrored in the strategic and operational control 

arrangements. In contrast, the division of labour between the UN and the AU is quite distinct. The 

lack of any “input” or “control” of the AU on the strategic or operational level of both operations is 

rather surprising. A possible explanation might be that the UN as the ultimate authority for 

maintaining international peace and security is unwilling, on the basis of its special position, to allow 

any external contribution by the AU towards the operations under its authority, outside of the 

political framework and the context for conflict resolution.  

The following case-study of Mali will allow a verification as to whether this hypothesis is true or not. 

A particular feature of UNISFA and UNMISS is the emphasis on inter-mission cooperation. However, 

the lack of further information and the extent of inter-mission cooperation do not justify any 

suggestion that the AU could be jointly responsible with the UN for the conduct of AFISMA and/or 

UNMISS via the back-door of inter-mission cooperation with UNAMID. Nevertheless, it underlines 

that for future peacekeeping operations, the network of cooperation between the involved actors is 

enriched by another layer. Consequently, it proves that the main hypothesis of this present study, 

the need for a criterion of joint attribution is valid and warranted. Furthermore, it cannot be 

excluded that during the deployment of future peacekeeping operations, responsibility may also 

arise on the basis of inter-mission cooperation.140  
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4. Attribution of Conduct of AFISMA and MINUSMA 

 

In Mali, the efforts by the two organizations [the AU and the UN] have 
focused both on the political and the peacekeeping aspects of the crisis 

 

- Report of the Chairperson of the AU Commission, 23 September 2013141 

 

1. Introduction   

 

In January 2012, a Tuarag rebellion led by the National Movement for the Liberation of Azawad 

(NMLA) began in Northern Mali which quickly took over control of the Northern part of the country. 

Islamist groups saw their chance to take over control of a part of the country themselves and turned 

against the NMLA after having helped to defeat the Malian government and started to introduce the 

Sharia law in the territory under their control.  

A coup d’état against the legitimate Malian government increased the anxiety of the international 

community that the situation in Mali would spin completely out of control and threaten international 

peace and security within the whole region. A major concern was the fact that the Sahel region 

extends over the Northern part of Mali which has been used for a longer period for “drug cartel 

operations, cross-border banditry, smuggling, human trafficking, kidnapping-for-ransoms and money-

laundering”142 as well as a hide-out for Al-Qaida’s Northern African branch which is active within the 

region. The prospects of increased terrorism, migration and destabilisation led the international 

community to adopt a harmonised approach from the very beginning to confront the political as well 

as the Security crisis in Mali: “advocat[ing] a double strategy based on two axes of action, one a 

political process and the other military action, if necessary.”143 In this context, it was emphasised that 

the UN and other international organisations operate, indeed, “in a new geopolitical context (…) 

fac[ing] threats that have not been encountered before in a peacekeeping context.”144 The Under-

Secretary-General for Peacekeeping Operations spoke in a similar vein of “a peacekeeping operation 
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in a geopolitical context characterized by asymmetrical threats not previously encountered in a 

United Nations peacekeeping environment.”145 

The response of the international community to the coup d’état in Mali and the wider security crisis 

was coordinated from the early hours, primarily between the UN, the AU and ECOWAS.146 Following 

the gain of territory by the Islamist armed groups in Northern Mali; it was decided to curtail the 

mandate and the deployment of AFISMA in favour of the quickest possible deployment of MINUSMA. 

The analysis of the attribution of conduct starts with AFISMA, followed by an examination of 

MINUSMA. 

2. AFISMA 

 

1. Establishment and Elaboration of the Mandate 

 

The occupation of the North of Mali by armed groups, “including terrorists, drug traffickers and 

criminals of every sort” led to a severe security crisis in Mali, prompting the Government to request 

help by ECOWAS as well as to request the adoption of a UN Security Council Resolution authorizing 

the intervention of an international military force under Chapter VII.147 

Originally, ECOWAS and the AU had requested a Security Council mandate authorising the 

deployment of an ECOWAS stabilization force and the Council expressed its readiness to further 

examine the request once additional information had been provided. This decision followed the 

positive response of the AU PSC to a request by ECOWAS to deploy elements of its Standby Brigade 

in Mali.148 The Security Council then requested that the Secretary-General supports the Commissions 
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of ECOWAS and AU in “preparing such detailed options.”149 The plans for the ECOWAS operation 

MICEMA, however, never went beyond the planning stage, due in particular to the absence of 

consensus within ECOWAS on the approach to be taken for resolving the crisis and particularly also 

with regard to financial and logistical constraints.150 

 An initial planning conference was held in Abidjan from 11 to 15 June 2012 for which the UN 

provided advisory and planning support.151 The following technical assessment mission with 

representatives of ECOWAS and the AU – under ECOWAS leadership – included also a 

multidisciplinary UN team in advisory capacity as well.152 A further planning conference held from 9 

to 13 August 2012 including representatives of the AU, the UN, and the EU further developed the 

concept of operations for the ECOWAS force which was envisaged to be deployed in Mali.153  

 At yet another joint planning conference with participants of all the four organisations, a 

harmonised joint concept of operations was developed and subsequently endorsed by both ECOWAS 

and the AU.154  Thus, the concept of operations for the envisaged operation, which would ultimately 
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become AFISMA, was developed in cooperation between four international organisations: the AU, 

the UN, the EU and ECOWAS. The late reaction of the Security Council with regard to authorising the 

deployment of such an operation led to criticism from ECOWAS155 and ultimately to the French 

intervention with “Operation Serval” for which France was applauded by the Secretary-General.156 

The concept of operations (CONOPS) was revised in mid-February 2013 upon a request of the AU 

PSC157 following developments on the ground by military and civilian experts of the AU and ECOWAS 

Commissions, Mali and other bilateral and multilateral partners.158  

The troop strength of AFISMA was increased159 and the leadership of AFISMA was entrusted to the 

AU which “had overall authority over the Mission.”160 The UN was heavily involved by not only 

providing planning support through UN military planners, but also helping in establishing 

coordination mechanisms as well as supporting the development of key documents for AFISMA, 

including “operational directives, guidelines for the protection of civilians, rules of engagement and a 

code of conduct.”161 The Conclusions of the Meeting of the Follow-up and Support Group and an AU 

report suggest that the EU was also involved in the joint planning, in cooperation with the three 

other international organisations, Mali and other stakeholders, but in a subsidiary role to the three 
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other organisations.162 The previously existing concept of operations for the international military 

mission, which would become AFISMA, was transmitted to the Security Council “to seek the latter’s 

total support for its effective implementation.”163 

2. Mandate 

 

AFISMA was endowed with a robust, coercive mandate involving an authorisation of offensive 

combat operations, together with the Malian Defence Forces, including simultaneously the strong 

protection of civilians.164 According to the joint strategic concept of operations, the strategic 

objectives include, inter alia, the protection of “the population with respect to international human 

rights and international humanitarian and refugee law” as well as the reduction of threats posed by 

terrorist and transnational criminal groups and the establishment of a safe and secure environment 

in Mali.165 The Security Council authorised AFISMA to “take all necessary measures, in compliance 

with applicable international humanitarian law and human rights law” to carry out, inter alia, the 

following tasks: 

(b) To support the Malian authorities in recovering the areas in the north of its territory under the control 

of terrorist, extremist and armed groups and in reducing the threat posed by terrorist organizations, 
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including AQIM, MUJWA and associated extremist groups, while taking appropriate measures to 

reduce the impact of military action upon the civilian population; 

(c) To transition to stabilisation activities to support the Malian authorities in maintaining security and 

consolidate State authority through appropriate capacities; 

(d) To support the Malian authorities in their primary responsibility to protect the population; (…) 

(f) To protect its personnel, facilities, premises, equipment and mission and to ensure the security and 

movement of its personnel;166 

3. Political and Strategic Control of AFISMA 

 

Cooperation on a strategic level is exercised through the established Mali Integrated Task Force 

(MITF) based at the AU Commission167 in Addis Ababa which is composed of representatives of the 

AU, ECOWAS and the United Nations and is “responsible for coordination at the strategic level of 

AFISMA”168 in the form of “strategic guidance and advice for AFISMA.”169 It is furthermore 

responsible to “ensure coordinated strategic implementation of the relevant decisions of the three 

organizations on the situation in Mali.”170 The Secretary-General also recommended that the Security 

Council plays an active role in ensuring that the African-led international military operation is “held 

fully accountable.”171 The Security Council encouraged the AU, ECOWAS, the EU and the UN to 

maintain coordination through the task force in its Resolution 2100 establishing MINUSMA,172 as well 

as through the Support and Follow-up Group and it stressed “the importance of continued 

coordination” between the UN, the AU and ECOWAS.173 

4. Operational Control 

 

A joint coordination mechanism (JCM) for the implementation of Security Council Resolution 2085  

was established in Bamako at the operational coordinational cell, under the leadership of the AU 

High Representative for Mali and the Sahel, President Pierre Buyoya who was appointed as the 
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Special Representative and Head of AFISMA,174 following consultations with ECOWAS.175 It is co-

chaired by the AU and the UN.176 Its tasks are to facilitate “regular consultations on political 

leadership, resource mobilization and accountability as well as the monitoring and assessment of 

expenditures”177, thereby coordinating support to the mission.178 The ECOWAS Special 

Representative in Mali, Ambassador Cheaka Touré of Togo was appointed to his Deputy position.179 It 

includes representatives of the AU, ECOWAS and the United Nations as well as members from Mali 

and other partners.180 One can only speculate as to why the early plans of an ECOWAS Mali force181 

were changed to an AU-led international military force, but it is reasonable to presume that a wider 

range of capacities and resource acquirement by the AU were a determinative factor. Moreover, the 

Memorandum of Understanding between the AU and the RECs as part of the African Peace and 

Security Architecture might have triggered this development. 

5. Chain of Command 

 

The Chain of Command of AFISMA is headed by the Chairperson of the AU Commission who has 

delegated “overall responsibility” for all AU(-led) organisations to the Commissioner for Peace and 

Security. The AU exercises “operational authority” of AFISMA.182 The Special Representative as Head 

of the Mission exercises “overall AUC authority over civilian, police and military components of 
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AFISMA” whereas the Force Commander and the Police Commander have “operational control over 

assigned forces.”183 

6. Operational/Financial support 

 

The Secretary-General emphasised in his report that the UN does not possess neither capability in 

providing logistical support to international military forces deployed in the context of offensive 

combat operations against hostile armed forces.184 Logistical support based on three possible 

alternatives would be funded through UN assessed contributions and comprise the equipment and 

support services as they would be provided to a UN operation.185  The UN Security Council did not 

authorise the financing of AFISMA itself through assessed contributions,186 but requested the 

Secretary-General in Resolution 2085 to establish a Trust Fund for the operation.187 A donor’s 

conference was convened by the AU in close consultation with ECOWAS in January 2013.188 

The EU committed 50 million Euros through the African Peace Facility for AFISMA189 and promised 

further financial and logistical support in close coordination with the AU and ECOWAS190 following 

the activation of the “Clearing House” mechanisms to support AFISMA,191 under the guidance of the 
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AU High Representative for Mali and the Sahel.192  The AU decided to contribute 50 Million US Dollars 

to the budget of AFISMA which amounts to 460 Million US Dollars.193 

AFISMA also received logistical support from bilateral and multilateral donors “providing funding and 

reimbursement for operations, critical life support (rations, water and fuel), logistical support for 

strategic and in-theatre movements, direct materiel support and the training of enabling units.”194 

7. Training of Troops 

 

EUTM Mali is supporting the training and reorganisation of the Malian Armed Forces.195 The training 

includes sessions on gender and human rights.196 

8. Coordination and cooperation between the international organisations regarding the 

political process 

 

The PSC of the AU established the Support and Follow-up Group at its meeting in Banako, on 20 

March 2012, to facilitate the resolution of the crisis in the North of Mali.197 Early meetings of the 

Support and Follow-up Group on the situation in Mali were hosted by the EU, co-chaired by the AU, 

ECOWAS and the UN.198 Later meetings of the Support and Follow-up Group were convened by the 

AU. The Group brings together ECOWAS, its member states, the AU, the UN, the EU, the 

International Organisation of La Francophonie (OIF), the Organisation of the Islamic Conference 

(OIC), all neighbouring countries, countries of the region, all permanent members of the Security 

Council and other bilateral partners.199 
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 Whereas the group should remain “at the heart of international coordination on the situation in 

Mali”200, the international efforts are mainly coordinated by the triumvirate of ECOWAS, the AU and 

the UN,201 also via the High/Special Representatives for the Region of the involved organisations.202 

The UN favoured this close interaction as it “allow[s] the United Nations to focus on its core 

responsibilities”, but it is also due to this close interaction and “the large numbers of actors involved, 

[that] the United Nations mission [MINUSMA] should provide a strong coordination mechanism.”203 

Generally, there is a lot of coordination between the AU, ECOWAS, UN and the EU also through the 

exchange of documents204 and through meetings on various levels.205 

The UN supported the mediation efforts of ECOWAS through the UN Office in Mali (UNOM) and the 

Office of the Special Representative of the Secretary-General for West Africa (UNOWA).206 

9. Assessment 

 

The unprecedented peacekeeping context and the complexity of the security crisis in Mali have not 

triggered, on their own, such a concerted approach by the involved international organisations. 

External constraints, in the form of a lack of financial and logistical resources particularly, were 

influential in the change of plans from an ECOWAS to an African-led operation.207 It is also plausible 

that the lack of time for long-term mission planning for Mali due to the land gain by the Islamist 

armed groups has forced the UN to interact so intensively with regional organisations which are 

better equipped to rapidly deploy troops than the UN. Generally speaking, one can conclude that the 

standard of cooperation of international organisations in the mandating, planning, deployment and 

supervision of AFISMA is, indeed, unprecedented.   
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Surprisingly, the level of cooperation is actually even higher than for the deployment of UNAMID in 

Darfur. The analysis of the various elements of cooperation has demonstrated that one can speak 

nearly of a “monolithic” peacekeeping operation; excluding the chain of command which is directed 

by the AU, all other elements of the operation were determined on the basis of cooperation and 

coordination arrangements between the AU, ECOWAS and the UN. Regarding the attribution of 

conduct, there is consequently no doubt that conduct arising during the deployment of AFISMA, and 

in violation of international law, would have to be attributed to all three organisations. 

As regards the EU, it is suggested that its contributions to the deployment are also more than 

substantial, resulting in responsibility for the EU in partnership with the three other organisations. 

The EU’s role in Mali has focused particularly on the purely political process of resolving the crisis in 

Mali, as well as on the political level of the peacekeeping operation, remaining true to its policy on 

the African continent. Then again, the EU has not only contributed a major part to the budget of 

AFISMA, but deployed a training mission (EUTM Mali) on the ground to train the Malian Armed 

Forces. It may be recalled that AFISMA, under its mandate, is acting also in support of the Malian 

Armed Forces. Furthermore, the EU has made a more than substantial contribution to the continuing 

operationalisation of the African Peace and Security Architecture of the AU who is the leading 

organisation, in terms of the chain of command of AFISMA. Therefore, it is submitted that these 

contributions of the EU remedy its more limited role in the other areas and, consequently, the EU has 

to be considered responsible for the conduct of AFISMA jointly with the AU, ECOWAS and the UN. 

However, it could be possible to retain a certain distinction between the EU and the AU, ECOWAS 

and the UN. The different input of the EU towards the command and control arrangements of 

AFISMA could be mirrored in the exercise of jurisdiction under human rights law. Whereas the three 

other organisations could possibly exercise jurisdiction on the basis of the spatial model of 

jurisdiction, the EU could be found to solely exercise jurisdiction on the basis of the personal model.  

3. MINUSMA 

1. Introduction 

 

ECOWAS recommended the transformation of AFISMA in a UN stabilization operation, “with a robust 

mandate and a parallel rapid reaction force” based on one of two alternatives proposed by the 

Secretary-General.208 The AU similarly requested such a transition.209 According to a report by the 
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International Crisis Group, “the fear of sending an under-equipped African force into an extremely 

difficult environment requiring costly logistical support, because of the lack of reliable support”, led 

the Security Council to quickly transform AFISMA into MINUSMA.210 The authors of the ECOWAS 

report assert that the transformation was “primarily driven by France’s concern”, and also faced the 

logistical and financial constraints encountered by AFISMA.211 

2. (Elaboration of the) Mandate 

 

It was desired by the AU and ECOWAS to transform AFISMA into a UN operation “with an 

appropriate mandate”; in other words, “it should be a peace enforcement mission based on Chapter 

VII of the United Nations Charter.”212  

The mandate of MINUSMA was developed in cooperation with the AU: “We welcome the fact that a 

number of our concerns with the draft resolution have been taken into account in the current text. 

We are encouraged by the statements made by several parties that our remaining concerns will be 

taken into account when it comes to implementing the resolution.”213 Both organisations noted “that 

the content of the draft resolution broadly reflects the desire of both organizations, as contained in 

the relevant decisions” of the AU PSC and the ECOWAS Authority.214 They emphasised that the 

anticipated resolution shall “fully incorporate[] the contributions that the two organizations will 

continue to make towards the definitive resolution of the security and institutional crisis facing 

Mali.”215  
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As also noted by the Support and Follow-up Group, the Security Council should  “to ensure that the 

envisaged operation strengthen[s] Malian ownership, build[s] on the achievement made with 

ECOWAS and AU support, and foster[s] enhanced and coordinated African and international 

engagement in support of peace and security in Mali.“216 However, following the adoption of the 

Resolution establishing MINUSMA, the AU criticised the lack of consultation by the UN Security 

Council and noted that its concerns were not taken into account.217 The Security Council, in turn, 

noted that the AU, ECOWAS, the Secretary-General and other international partners did not report 

back to the Security Council every 60 days as requested in its previous Resolution 2085.218 Some 

members of the Security Council felt that the AU has been slow on occasions to act on urgent 

matters. Indeed, the limited AU representation in NY and the lack of meetings of the AU PSC 

members in New York mean that the African countries in the Security Council and the Council itself 

may not always be informed and aware of the AU PSC’s decisions.219  

MINUSMA operates in a similar way to AFISMA under robust rules of engagement and most of the 

military and police forces of AFISMA have been absorbed.220 Under the mandate, MINUSMA troops 

will deploy from major cities in northern Mali, conducting patrols both alone and with the Malian 
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defence and security forces whereby all MINUSMA operations “will take into account the need to 

minimize the risk to civilians.”221  

In this context,  

MINUSMA has a mandate to use all necessary means to ensure the implementation of many elements 

of its mandate, including taking active steps to deter and prevent the return of armed elements to key 

population centres. While that does not describe a peace-enforcement or counter-terrorism role, which 

will be undertaken by others who have capacities beyond the scope of and means of the United Nations 

mandate and capabilities, it will require the United Nations to be as robust as possible in implementing 

that mandate in an environment characterized by threats.
 222

 [Emphasis added]  

All AFISMA troops which are re-hatted under MINUSMA will undergo “predeployment training and 

vetting procedures, including in accordance with the requirements of the United Nations human 

rights screening policy, so as to ensure that they (…) have the necessary skills to implement the 

mandate.”223 The transfer of AFISMA personnel to MINUSMA shall be accomplished in close 

coordination with the AU and ECOWAS.224 Other UN operations in the region are required to share 

logistic and administrative support with MINUSMA to the extent possible.225 

The mandate allows implicitly and expressly for the use of military force. First of all, the Resolution 

states that the mandate of MINUSMA shall be “to stabilize the key population centres, especially in 

the North of Mali, and, in this context, to deter threats and take active steps to prevent the return of 

armed elements to those areas.”226 In Paragraph 17 of the Resolution, however, the Security Council 

returns to the traditional formula explicitly authorising “MINUSMA to use all necessary means.”227 

The mandate further specifically includes the protection of civilians and UN personnel: 

(i) To protect, without prejudice to the responsibility of the transitional authorities of Mali, civilians 

under imminent threat of physical violence, within its capacities and areas of deployment; (…) 
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(iii) To protect the United Nations personnel, installations and equipment and ensure the security and 

freedom of movement of United Nations and associated personnel;
228 

MINUSMA shall also “monitor, help investigate and report to the Council on any abuses or violations 

of human rights or violations of international humanitarian law committed throughout Mali and to 

contribute to efforts to prevent such violations and abuses.”229 

3. Appointment of the Force Commander 

 

ECOWAS and the AU also requested that the Special Representative leading MINUSMA is appointed 

after “appropriate consultations” with both organisations to contribute to the “African ownership of 

this effort and to optimize the efficiency of the Mission.”230 It could not be verified whether this 

request was approved by the UN. 

4. Political Control 

 

The AU emphasised strongly that the central political roles both of the AU and ECOWAS should be 

recognised “in full partnership with the United Nations Mission” and that these two organisations 

“would maintain a strong presence in Bamako to pursue their political commitment in Mali. 

Secondly, the practice of consultations that has characterized all our joint action on Mali to date 

should continue, especially with respect to major decisions, such as choosing contingents and 

selecting military and civilian leadership.”231 Both organisations have, in pursuance of their political 

commitment, “engaged the United Nations on possible areas of support in terms of strategic and 

operational-level communication, in theatre movement, accommodation, medical care and security 

for their personnel.”232 The AU accordingly established the AU Mission for Mali and the Sahel 

(MISAHEL) which was also mandated to promote regional security and cooperation.233 On 4 
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November, the AU affirmed at the ministerial meeting held in Bamako “its readiness to work for the 

establishment of a joint secretariat” on the basis of the UN integrated strategy for the Sahel.234 This 

“flexible technical Secretariat” will serve to support coordination efforts within the region, co-chaired 

by the UN and the AU and also comprising the Arab Maghreb Union (AMU), ECOWAS, ECCAS, the 

Community of Sahelo-Saharan States (CENSAD), the World Bank Group, the African Development 

Bank (ADB), the Islamic Development Bank (IDB), the EU and the OIC.235 The Security Council sent a 

mission to Mali from 31 January to 3 February 2014 which was not only an expression of the full 

support of the Council for the peace process, but also a way of gathering information in order to 

exercise political control.236 The AU and the EU have developed own strategies for the Sahel aimed at 

increasing the cooperation with the other international actors; similar efforts have been undertaken 

by ECOWAS.237 In its resolution renewing the mandate of MINUSMA, the Security Council also called 

upon the AU, ECOWAS, the EU and other key actors to coordinate their efforts for the promotion of 

lasting peace with the Special Representative of the Secretary-General and MINUSMA.238 

5. Strategic and Operational Level 

 

The UN Secretariat deepened its cooperation with the AU and ECOWAS regarding the transition from 

AFISMA to MINUSMA through meetings of multidisciplinary teams including “the conduct of a joint 

planning session and the subsequent establishment of a joint AFISMA-MINUSMA mechanism in 

Bamako.”239 Cooperation and coordination is also continued through the Mali Integrated Task Force 

which was established for AFISMA. 240  

6. Cooperation with the EU/EUTM Mali 

 

Regarding EUTM, the Security Council called upon the EU, notably its Special Representative for the 

Sahel, “to coordinate closely with MINUSMA (…) to assist the transitional authorities of Mali in the 

Security Sector Reform.”241 
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7. Assessment 

 

The analysis of the structure of MINUSMA, from the point of view of control via and by other 

international organisations than the UN, reaffirms the assessment made regarding the UN operations 

in South Sudan. Indeed, it appears that the influence, control and input of other international 

organisations in UN mandated peacekeeping operations is more limited than the respective control 

and influence exercised by the United Nations over authorised operations.  

In comparison to AFISMA, the inter-institutional control and cooperation arrangements are by far 

more constricted. The complaints raised by the AU about the lack of inclusion in the elaboration and 

formulation of the mandate and the reply by the Security Council relating to the non-submission of 

reports, indicates that there are inter-institutional tensions which might derive from the AU and 

ECOWAS not being willing to limit their engagement immediately after the transfer of authority from 

AFISMA to MINUSMA.  Despite these problems, Mali may represent the beginning of a new era in 

peacekeeping operations in which the political process for conflict resolution and the deployment of 

a peacekeeping operation are included within a wide concerted approach by two or more 

international organisations.  The political process and political consultation serve thereby as the 

“focus point” for the development of the strategy for the to-be-deployed peacekeeping operation.  

It is also noticeable that the EU has been completely marginalised in the debate on and in the 

documents relating to MINUSMA. Bearing in mind the general concept of division of labour as it has 

emerged between the AU, the EU and the UN on the African continent, it corresponds to the limited 

engagement the EU plays in peacekeeping operations on the African continent when it comes to 

direct (military) involvement in peacekeeping operations.  

The overwhelming control exercised by the UN over MINUSMA prevents any contribution by and any 

cooperation with other international organisations from reaching the degree of “more than 

substantial” for the purposes of the law of international responsibility such that it is submitted that 

there is no joint, immediate responsibility of the UN in union with other organisations for the 

conduct of MINUSMA. This does not touch upon the question whether the AU and ECOWAS could 

not be responsible as accessories.  

4. The attempt of a typology of intra-mission relationships, its implications on 

international responsibilityand a clarification of the normative control criteria 

 

The inquiry into the six different peacekeeping operations allowed defining further the contours of 

the suggested criterion of attribution in the context of cooperation in peacekeeping operations.  The 
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analysis also showed that the cooperation arrangements existing in each peacekeeping operation are 

unique – for a variety of reasons including political and security interests of the involved actors, the 

availability and lack of resources and institutional cooperation agreements. 

Nevertheless, this part of Chapter V will now attempt to establish a typology of possible relationships 

in intra-mission cooperation based on the different levels of control and cooperation as part of the 

operational framework of a peacekeeping operation. Naturally, such an exercise would be more 

probative where an analysis of all peacekeeping operations of the organisations which include a 

cooperative element, was conducted, but such an exercise would go beyond the scope of the present 

study.  

The examination of the six operations showed that the mandate of the operations was developed on 

the basis of cooperation in all operations, aside from UNMISS and UNISFA.242 Regarding the political 

level, five operations, excluding UNMISS, included cooperation arrangements on the political level, 

partially stretching over to the strategic level.  

Once again, the degree of cooperation in this particular field varies, from limited support by the AU 

and ECOWAS to MINUSMA over equal participation of both the AU and the UN on the political level, 

exclusive strategic control of the UN to joint strategic planning of the UN and KFOR or even the 

exercise of a high amount of strategic control directly by the peacekeeping operation, as in the case 

of UNAMID. Regardless of these differences, this comparison confirms the particular relevance of 

cooperation and control on a political level for the attribution of conduct. 

On the operational level, UNMISS and UNISFA are under the exclusive control of the UN and KFOR is 

under the exclusive control of NATO. Operational control over AFISMA was effectively executed by all 

four organisations, whereas MINUSMA is under UN control, but supported by the AU and ECOWAS. 

Bearing in mind the debate surrounding the adoption of MINUSMA’s mandate, when the AU 

ultimately complained of the lack of consultation in the adoption of the mandate, one could prima 

facie reason that this debate has diminished the involvement of both organisations on the 

operational level.  

However, the analysis showed that the AU and the ECOWAS were eager to contribute to MINUSMA 

on an operational level and this fact rather points towards a general distinction between UN and UN-

mandated operations. It appears that the UN is less willing to incorporate the contribution of other 

actors in its own operations than it is willing to participate itself in UN-authorised operations. This 

particular behaviour is, of course, conditioned also by the role of the United Nations in maintaining 
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international peace and security and its long experience, but nevertheless, it could also be an 

expression of a certain chasse gardée the UN maintains, in practice.  

Consequently one can formulate a first clarification to identify a case of normative control triggering 

the joint responsibility of international organisations. If the peacekeeping operation is a UN 

operation, the amount and level of intra-mission cooperation is likely to be more limited than in the 

case of a non-UN operation so that it is consequently also less likely that the required threshold of 

cooperation will be surpassed to justify an application of the normative control criteria. Furthermore, 

one can formulate a general presumption that a partially competitive relationship between two 

international organisations will translate into political cooperation in a peacekeeping operation and 

less operational cooperation.  This nexus between political control and control on other operational 

levels is required to trigger and justify the application of the criterion of normative control. In this 

regard, one can formulate another general presumption. If the deployment of the peacekeeping 

operation and the political process is based on a comprehensive approach steered by the same 

institutional actors, it reinforces the control and oversight executed over the operation by all these 

institutional actors, increasing thereby the likelihood of a case of joint responsibility. The findings of 

the previous Chapters as in this Chapter further allow writing out in full a possible definition of the 

normative control criterion as developed throughout this study: 

(1) Internationally wrongful acts committed during the deployment of a peacekeeping operation 

may be jointly attributed to two or several international organisations if: 

 

a) the international organisation(s), other than the international organisation(s) under whose 

auspices the peacekeeping operation is deployed, effectively exercise the same degree of  

control over the conduct of the peacekeeping operation as the deploying organisation(s) on 

the basis of: 

(i) existing cooperation arrangements and mechanisms on an inter-institutional level 

between the external organisation(s) and the deploying operation(s) with regard to 

peacekeeping operations and; 

(ii) existing cooperation arrangements and mechanisms on the mission level between 

the external organisation(s) and the deploying organisation(s) and; 

(iii) a direct and immediate link between these cooperation arrangements and 

mechanisms on a political level and those cooperation arrangements and 

mechanisms on a tactical and strategic level in existence between the external 

organisation(s) and the deploying organisation(s) so that command and control over 

the operation is effectively shared (normative control). 
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(2) That article is without prejudice to the question if one or several member states of the 

international organisation(s) under whose auspices the peacekeeping operation is deployed 

may be also responsible for internationally wrongful acts occurring during the deployment of 

the operation on the basis of the relevant dispositions of the Articles on the Responsibility of 

International Organisations.   

In this context, a direct and immediate link has to be interpreted in the sense that the exercise of 

political control is in fact indivisible from the exercise of control on both strategic and tactical levels 

of command and control.   

To return to Virally’s classification of relations between international organisations (infra, Chapter II), 

all the peacekeeping operations, which were used as case-studies, show that the relations between 

these organisations are based on coordination and cooperation, rather than confrontation. A variety 

of reasons were established throughout this study for this development which is even more evident 

on the institutional level. The lack of resources in various areas is one main reason and it also 

explains why the relations between the organisations are not completely free of competition. 

However, one can even go so far to ask as to whether regional organisations are not even obliged to 

carry out the decisions of the Security Council with regard to the deployment of a peacekeeping 

operation.   

Chapter I traced the mechanisms for cooperation with regional organisations under the UN Charter, 

but en passant the basic fact was mentioned that regional organisations per se as non-members of 

the UN are not directly bound by the Charter. In the analysis presented in this study, we have seen 

the development of institutionalised relations between the UN and regional organisations, both on 

the institutional level, as well as in the operational context so that it does not “[seem] to be 

sufficient” to limit a legal duty under the UN Charter to member states, contrary to what is asserted 

in the Commentary to Article 48 (2) of the UN Charter.243  

Therefore, on the basis of an analysis of the potential legal foundations, it might also be possible to 

shed even more light upon the application of the normative control criterion to peacekeeping 

operations because if regional organisations were obliged to cooperate or even to implement 

decisions of the Security Council, it would raise questions with regard to direction and control in the 

context of cooperation in peacekeeping operations. Could the UN be responsible on the basis of the 
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fact that regional organisations were obliged to carry out its decision regarding the deployment of a 

peacekeeping operation and how would that impair the responsibility of these regional 

organisations?  

5. Chapter VIII revisited – regional organisations as being bound by the system of 

collective security 

 

Regarding the question whether the UN Charter and particularly decisions of the Security Council are 

binding upon entities which are non-members of the UN, Article 2(6) of the Charter comes to mind. 

According to that disposition, the organisation “shall ensure that states which are not Members of 

the United Nations act in accordance with these Principles so far as may be necessary for the 

maintenance of international peace and security.” In addition, Article 48 (2) of the UN Charter 

stipulates that decisions of the Security Council for maintaining international peace and security shall 

be carried out by the Members of the UN “directly and through their action in the appropriate 

international agencies of which they are members.” 

The wording and the context of Article 2 (6) do not suggest that the obligations therein do extend to 

other international organisations.244 However, in the Commentary it is argued that the limited scope 

of Article 2(6) does not allow the organisation to adequately address external threats to international 

peace and security and accordingly it has been “superseded by a universal system of collective 

security which is based upon the relevant Charter provisions but does not derive its legal force from 

the Charter as a treaty (…) [i]t subjects all relevant international actors to the authority of the UN, 

and in particular the SC, with regard to measures necessary for the maintenance of international 

peace and security.”245 They are all “under an obligation to give the UN every assistance in any action 

it takes in accordance with the Charter; and in particular to accept and carry out the decisions of the 

SC.”246  The practice of the UN, and States and non-member States confirms that the UN is 

competent to create obligations for members and non-members alike.  

In 1953, the Security had already expressed the view that it can create obligations for non-members; 

in Resolution 101 the Council recalled “to the Governments of Israel and Jordan”, non-members at 

that time, their obligations under Security Council Resolutions and reaffirmed “that it is essential (…) 
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that the parties abide by their obligations under (…) the resolutions of the Security Council.”247  Since 

the adoption of Resolution 418 in 1977, the Security Council has addressed all resolutions containing 

binding obligations regarding sanctions to all states, although at that time, there were still more than 

10 States which were not members of the organisation.248 The Security Council made clear in that 

resolution that it is binding upon all states.249  

The reference to non-members of the organisation has been continuously replaced over the years 

with references to all international and regional organisations, starting in 1991. Organisations such as 

the EU “have consistently implemented economic and other sanctions decisions of the SC, indicating 

an intention to be bound.”250 Talmon argues that, although the EU is not bound by the UN Charter 

per se, it is “subject to the universal system of collective security and thus bound to comply with the 

decisions of the SC”,251 a view which seemed to be confirmed in Declaration 13 annexed to the Treaty 

of Lisbon, according to which the EU per se, as well as its Member States remain bound by the 

provisions of the Charter of the United Nations, including the primary responsibility of the Security 

Council for the maintenance of international peace and security.252  

Member-States of the UN have expressed repeatedly over the years the opinion that the powers of 

the UN with respect to maintaining international peace and security apply also to non-members.253 

The ICJ in the Namibia advisory opinion held that non-members of the UN were not bound by Art. 24 

and 25 of the Charter, but that certain decisions of the SC are “opposable to all States (…) [and] that 

it is for non-member States to act in accordance with those decisions.”254 Although the Court’s 

advisory opinion was given within the specific circumstances of the Namibia case, the termination of 
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the mandate, it nevertheless shows that non-member States are supposed to assist actions taken by 

the UN.  

In the Kosovo advisory opinion, the ICJ had another opportunity to express its views on the issue and 

the judges declared that “it has not been uncommon for the Security Council to make demands on 

actors other than United Nations Member States and inter-governmental organizations”255 [Emphasis 

added]. So it appears, the ICJ considered it to be existing practice that the Security Council would 

adopt resolutions binding also upon international organisations.  

Nevertheless, it raises questions about the legal basis of such a binding regime of collective security 

which transcends the boundaries of the UN Charter. One possibility would be to rely on the dictum in 

the Reparations judgment (infra, Chapter III) regarding “the objective international personality” with 

which the UN was created and to argue that the majority of the international community could 

create an “objective” and universal system of collective security. However, as rightly pointed out by 

Talmon, it is very unlikely that the ICJ intended to attribute general-law making power to the UN in 

its advisory opinion.256 Moreover, such an interpretation does not provide an answer regarding a 

valid source of international law for such a system.  The lack of a recognised basis in international law 

is the same problem encountered by arguments of constitutionalism which perceive the Charter as 

the constitution of the international community. Under this theory, the rules of the Charter 

supersede ordinary rules and are binding on all members of the international community.257 The 

problem with this theory is also that its legal source is the preconceived idea on which it is based, so 

that in the end it is a circular argument. 

The only realistic and legally sound argument is that on the basis of practice of the UN and the SC, 

the opinions expressed by member states and the practice of non-member States and regional 

organisations, “at least since the 1990s, the provisions of the Charter dealing with international 

peace and security have acquired the status of customary international law that are binding on non-

members, both States and non-State actors alike, independently of the Charter.”258 
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The present study has demonstrated that there is an abundance of interaction, practice and 

cooperation between the UN and regional organisations. In this context, the primary responsibility 

for maintaining international peace and security of the Security Council has been emphasised by all 

regional organisations which are part of this study in official documents, as well as in practice. The 

clear trend of regional organisations to seek the authorisation for the deployment of peacekeeping 

operations also suggests that regional organisations consider themselves to be bound by the 

provisions of the UN Charter, on a customary law basis.259 One could therefore say that regional 

organisations have voluntary submitted themselves to the legal obligations which exist under the 

collective system for maintaining international peace and security. 

Are there any implications for the distribution of responsibility between international organisations 

for the purpose of the present study? 

Firstly, in the context of resolutions of the Security Council, it is necessary to distinguish between 

non-binding provisions and provisions which – by the language and the context of the resolution – 

are binding upon regional organisations. Mere recommendations do not create legal obligations and 

they could therefore also not hold the SC responsible if they are acted upon by a regional 

organisation.260 However, the question is, whether specific obligations in mandates of peacekeeping 

operations would legally bind the regional organisations which are mandated. It is now standard 

practice of the Security Council to include dispositions regarding the protection of civilians in the 

mandates as well as dispositions such as “during the deployment of operation X, organisation Y shall 

ensure the respect of the applicable human rights, international humanitarian and refugee law.”  

The Security Council emphasised again the importance of the protection of civilians in the context of 

peacekeeping operations, in a Presidential Statement accompanied by a 78 pages long aide-memoire 

in February 2014.261 Thus, the question arises as to what the implications regarding the law of 

responsibility would be if a binding obligation by the Security Council addressed to a regional 

organisation is either not executed or violated in practice. This question has to be seen in the wider 

context of a breach of an international obligation which will be analysed in the following part of the 

thesis. First of all, one has to distinguish between the different kinds of obligations; the conditions for 
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a breach of a due diligence or an obligation of means by a regional organisation are different from 

the conditions for a breach of an obligation of result. Moreover, if one accepts the view that regional 

organisations are bound by the system of collective security of the UN Charter on the basis of 

customary international law, would the breach of an obligation owed to the Security Council on the 

basis of a mandate amount automatically to a breach of international law or would it be a breach of 

UN internal law only? 

5.2. Breach of an international obligation  

1. Breach of an international obligation in the form of a mandate of a peacekeeping 

operation 

 

Article 10 (2) ARIO stipulates that a breach of an international obligation by an international 

organisation “includes the breach of any international obligation that may arise for an international 

organization towards its members under the rules of the organization.” The Commentary of the ILC 

to Article 10 explains that Paragraph 2 of the disposition includes generally – contrary to that which 

its wording might suggest – all rules of the organisation which may form part of international law.262 

Consequently Article 10 (2) has to be interpreted as covering also cases of breaches of an 

international obligation by an organisation under its own rules towards other legal entities than than 

its members. 

Resolutions of organs of an organisation are considered to be part of the rules of the organisation 

according to Article 2 b) ARIO.263 Thus, it can be questioned whether the breach of a mandate in the 

form of a Security Council Resolution by a peacekeeping operation would amount to a breach of an 

international obligation. According to the Commentary of the ILC, it is disputed which or whether 

rules of international organisations are part of international law or can only be seen as part of the 

“internal” law of the organisation.264  

The ICJ observed in the Kosovo advisory opinion that “[t]he Constitutional Framework derives its 

binding force from the binding character of resolution 1244 (1999) and thus from international law” 

and concluded that “Security Council resolution 1244 (1999) and the Constitutional Framework form 
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part of (…) international law.”265 Mandates of the Security Council, in the form of a resolution, are 

nowadays rather lengthy documents containing various, specific obligations. Therefore, it appears 

first of all that it would be necessary to determine not whether the resolution is part of international 

law, but rather whether one or several specific dispositions are part of international law.  

Regarding the specific context of peacekeeping operations, recent mandates, in particular, contain 

dispositions for the protection of civilians, based on ideas derived from human rights and 

humanitarian law. Article 10 (1) stipulates that the breach of an international obligation exists 

“regardless of the origin or character of the obligation concerned.” Therefore, any breach of a rule of 

international law as enshrined in the mandate of a peacekeeping operation would be a breach of an 

international obligation, without prejudice to the question as to whether the potentially 

corresponding human rights obligation of the international organisation was also breached.266  

Thus, if a United Nations mandated peacekeeping operation breaches an obligation owed to the 

Security Council, which is also part of international law, there are two consequences. Firstly, it 

establishes responsibility under international law for these entities and the conduct could be 

attributed to them. In this context, the question arises as to whether the fact that the obligation was 

also owed to the United Nations and the Security Council impairs upon the attribution of conduct. If 

one were to argue that the Security Council, binding the peacekeeping operation to adopt a certain 

specific conduct was bound itself to monitor the implementation of that resolution, it would, indeed 

influence the attribution of conduct and responsibility, by distinguishing the positive obligations of 

the SC to monitor the conduct and the negative obligation of the peacekeeping operation to abstain 

from certain conduct.267 
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Returning to the distinction between an obligation under the mandate of a peacekeeping operation 

and an independently existing obligation under human rights law, a derogation from human rights 

law by the peacekeeping operation would per se not constitute a violation of human rights law as it 

contains a separate obligation under international law.  

This particular issue became, however, relevant in the case of Al-Jedda before the ECtHR and in the 

form of Article 103 of the UN Charter.  The Court concluded that there was no contradiction between 

human rights law and Security Council Resolution 1546 and did not, accordingly, pronounce itself on 

the potential effect of Article 103 of the Charter.268  

However, in the present context of cooperation between the UN and regional organisations, Article 

103 is generally not relevant.269 First of all, it applies to the member states of the UN and to 

agreements concluded by them which are contradictory to their obligations under the UN Charter. 

Moreover, at least the most fundamental human rights norms are considered to be part of jus cogens 

and they would prevail over Article 103 at least, arguably, on their customary law basis.  

Nevertheless, if one takes the view that Article 103 applies equally to the UN itself, it would allow the 

organisation to invoke that disposition to justify non-compliance with an international obligation, 

also with regard to Article 32 ARIO which stipulates that ““[t]he responsible international 

organization may not rely on its rules as justifications for failure to comply with its obligations under 

this Part.”270  

The most interesting aspect is that such an application of Article 103 could even have an impact upon 

the distribution of responsibility between the UN and regional organisations in the context of 

peacekeeping operations. If conduct arising during the deployment of a UN mandated operation 

were to be attributed jointly to the UN and a regional organisation and the Security Council would 

have explicitly derogated in the resolution from a specific human right,271 the subsequent analysis of 

the breach of an international obligation would lead to the paradoxical situation that the UN could 
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rely on Article 103 as a derogation in breach of any violation, whereas the regional organisation 

would, potentially, be responsible on its own,272 despite the fact that the conduct was attributed to 

both of them.   

It is not likely to arise in practice as the mandates given out by the Security Council do not generally 

contain obligations which would derogate from human rights law – rather the opposite – nor be so 

concise and specific to correspond to a particular human rights.273 Although the mandate of recent 

peacekeeping operations are more precise regarding the competences and powers granted to the 

peacekeeping forces, the Security Council continues to rely likewise on the formula of “all necessary 

means”.274 

But this theoretical argument nevertheless underlines not only the complexity of the whole issue, but 

also the importance of the internal law of international organisations in applying the law of 

responsibility. In summary, if regional organisations are considered to be bound by the system of 

collective security as established by the United Nations, specific obligations handed out to these 

organisations by the UN Security Council could also impair the distribution of responsibility between 

the organisations. 

2. Breach of an international obligation in the form of the obligations arising under 

the Internal Law of the organisations 

 

Breaches of international obligations of international organisations in the context of peacekeeping 

operations may also arise in the form of violations of the internal law of these organisations if these 

rules are also part of international law. The following part contains a brief analysis of the internal law 

of the AU, the UN and the EU on the basis of their particular relevance and involvement in all 

examined case studies. 
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1. African Union 

 

Since 2009, the African Union has prioritised the development of a protection of civilians approach 

for AU-mandate peacekeeping operations275 leading in 2010 to the adoption of the Draft Guidelines 

for the Protection of Civilians in African Union Peace Support Operations. According to the 

guidelines, the protection of civilians includes “to ensure the full respect for the rights of (…) the 

individual recognised under regional instruments including the African Charter of Human and 

Peoples’ Rights (…), international law, including humanitarian, human rights and refugee law.276 In 

the same year, the Commission decided to mainstream the draft Guidelines for the Protection of 

Civilians in Peace Support Missions.277 For the further elaboration of the Guidelines, the AU has 

consulted on a regular basis with the UN “to ensure that the development of the Guidelines (…) is 

aligned to the UN approach as closely as possible.”278 Regarding the specific case of detentions in 

peacekeeping operations, one official document suggests that the ASF policy documents do not 

contain any official AU detention policy.279 

Regarding specifically the application of IHL, the status of mission agreement of the African Union for 

the Ceasefire Commission in the Darfur region states that the African Union shall ensure that the 

operation is conducted with full respect of the principles and rules of the Geneva Conventions and 

Additional Protocols.280   The same disposition is inserted in the SOMA for AMISOM281 so that one can 

probably conclude that it is the current practice of the AU now to demand respect for the principles 

and rules of the Geneva Conventions. In short, the internal documents of the AU confirm the 

application of human rights law and international humanitarian law without containing further 

specific rules regarding the application of these two areas of international law. 
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2. United Nations 

 

Specifically regarding the United Nations, it is suggested that this organisation is bound by human 

rights on the basis of its internal law. The Charter of the United Nations contains several references 

to the promotion and promulgation of human rights. These references are however, very generic and 

do not contain specific substantive obligations for the United Nations.282 On the contrary, the human 

rights provisions in the United Nations Charter are rather “scattered, terse, even cryptic”283, so that 

one cannot read in the Charter what is not there.284 But it is uncontroversial that international 

organisations “may be bound by obligations arising under its constituent instrument.”285 So it is 

beyond doubt that without the activities of the United Nations, human rights would not have 

become a “subject of international interest” and it seems difficult to imagine if not illogical or 

immoral to consider the United Nations not to be bound at least by the most fundamental human 

rights and obligations it is promoting.286 The Capstone document, defines international human rights 

as an integral part of the normative framework of peacekeeping operations, but emphasises 

simultaneously that peacekeeping operations “should be conducted/should act in accordance with 

(…) international human rights law.”287  

As confirmed by the Secretary-General in his report of 2011, the Bulletin on Observance by United 

Nations forces of international humanitarian law is “binding upon all members of United Nations 

peace operations (…)[and]signal[s] formal recognition  of the applicability of International 

Humanitarian Law to United Nations peace operations.”288 The bulletin covers the quintessential 

dispositions of international humanitarian law, including some which might not yet be deemed of 
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enjoying a customary law character.289 But it is not applicable to UN authorised operations, and the 

responsibility “to protect and ensure the respect” for international humanitarian law in the latter 

case rests with the state or regional organizations conducting the operation.290 The Bulletin is 

applicable in peacekeeping operations when the use of force is permitted in self-defence.291 It 

provides particularly that the UN force shall “make a clear distinction at all times between civilians 

and combatants (…) Attacks on civilians (…) are prohibited.”292 It is binding only on an internal level, 

but does not possess a binding effect on the external sphere.293  

3. European Union 

 

Article 6(1) TEU states that EU is founded on the principle of liberty, democracy, respect for 

fundamental rights and fundamental freedoms, and thereby it lays the ground for the incorporation 

of IHL into the European legal order, it would be a misnomer if principles “so fundamental to the 

respect of the human person” would not fall under this formula.294 Regarding the particular field of 

the CFSP, Article 21 TEU stipulates that “the Union’s action on the international scene shall be guided 

by the principles which have inspired its own creation (….) the universality and indivisibility of human 

rights and fundamental freedoms, respect for human dignity.”295 
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Further human rights obligations of the EU derive from the EU’s Charter of Fundamental Rights296 

which has the same legal value as the EU Treaties. Naert argues that the EU is already bound by the 

ECHR in substance on the basis of an operation of Article 6 TEU.297 In contrast, Gaja argues that the 

status of the ECHR under EU law is not completely clear. Article 6 (3) speaks of fundamental rights as 

guaranteed by the ECHR which points towards a binding effect within EU law, and suggests a status 

of the ECHR under EU law equivalent to other provisions in the treaties.298 
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Regarding the application of IHL under the EU’s internal law, it is submitted that the updated EU 

Guidelines on promoting compliance with international humanitarian law (IHL) cannot be considered 

as binding the EU, by a unilateral act, to comply with IHL.299 But it can be argued that, indirectly, 

although on a policy-level, they induce a behavior of compliance of the EU per se with IHL.  EU Heads 

of Mission as well as Commanders of EU civilian and military operations are obliged to include an 

assessment of the IHL situation in their reports about a given State or conflict. Furthermore, the 

importance of preventing and suppressing violations of IHL by third parties shall be considered, 

where appropriate in the drafting of mandates of EU crisis management operations.300 Therefore, 

this strict policy, which may also include sharing information for the purposes of criminal prosecution 

by the ICC,301also puts pressure on EU staff to comply with IHL. Furthermore, the EU should 

cooperate, where appropriate, with the United Nations and relevant regional organisations for the 

promotion of compliance with IHL.302 As the United Nations and other international organisations 

have adopted a similar policy, monitoring and ensuring the compliance of IHL by third parties, there 

is an overlapping network of policy mechanisms to ensure compliance with IHL, also ensuring respect 

of IHL by the staff of international organisations.303  

In summary, the protection of human rights and humanitarian law has been incorporated in the 

internal law of the majority of the examined international organisations. By this fact, it may give rise 

to international responsibility, potentially independent of other violations of human rights or 

humanitarian law, and purely on the basis of international law.  
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5.3. Circumstances precluding wrongfulness 
 

The Articles on the Responsibility of International Organisations contain a set of provisions, entitled 

circumstances precluding wrongfulness, which similarly to dispositions in criminal law justify 

internationally wrongful acts or simply preclude their wrongfulness. Regarding the subject of this 

study, two articles are particularly relevant: consent and self-defence. 

1. Consent – Article 20 ARIO 

 

As the commentary to the ARIO states: “”What is generally relevant is consent by the State on whose 

territory the organization’s conduct takes place. Also with regard to international organizations, 

consent could affect the underlying obligation, or concern only a particular situation or a particular 

course of conduct.”304 

In all recent peacekeeping operations, consent of the host-state is a requirement for the deployment 

of the operation, notwithstanding the possibility that the Security Council could authorise the 

deployment of an operation under a Chapter VII mandate with the consent of the host-state.  

The UN observed in its comments that  

the consent of the host State is not necessary a circumstance precluding the wrongfulness of conduct, 

but rather a condition for that conduct, as it is, in fact, a condition for the deployment of any United 

Nations presence in a State’s territory (i.e., a United Nations conference, a United Nations Office, a 

peacekeeping operation (other than a Chapter VII non-judicial accountability mechanism). A State’s 

consent for the presence of the United Nations or for the conduct of its operational activities in its 

territory is thus the legal basis for the United Nations deployment, without which the conduct would 

not take place.
305

 

Consequently, consent under the ARIO is not a circumstance precluding wrongfulness, which ex-post 

facto remedies the wrongfulness of a certain act, but it prevents the act from being wrongful in the 

first place. The UN also therefore further pointed out in its comments that “in the practice of the 
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United Nations there are no instances of an unlawful act or conduct of the Organization consented 

by, or remedied by consent of, the “injured” entity.”306  

Consent of the host state on whose territory the peacekeeping-operation is deployed cannot be 

invoked as an excuse for human rights or any other violations of international law committed by the 

peacekeeping operation.  The consent of the host state is given bona fide towards the deployment of 

the peacekeeping operation and not as a form of carte blanche regarding all potential violations of 

international law by the operation.307 In fact, the Status of Forces Agreement (SOFA) or the Status of 

Mission Agreement (SOMA) which are normally concluded between the peacekeeping operation and 

the host-state regulate the questions of compensation and complaint procedures for violations which 

might arise during the deployment of the operation. In summary, consent of the host state prevents 

the deployment of the peacekeeping operation on the territory from being unlawful, but it does not 

touch upon any potential violation of human rights or humanitarian law as it might arise during the 

deployment of the troops. 

2. Self-Defence – Article 21 ARIO 

 

From a conceptual point of view, self-defence like consent should be seen as a primary, permissive, 

rule rather than as a secondary rule or as a circumstance precluding wrongfulness, a fact which was 

also recognised by the ILC. The Commission nevertheless decided to include a specific disposition in 

order to state that “the principle that the use of force in self-defence precludes the wrongfulness of 

the acts in which force is so used.” 308 
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Article 21 of the Articles of the ILC stipulates that “[t]he wrongfulness of an act of an international 

organization is precluded if and to the extent that the act constitutes a lawful measure of self-

defence under international law.” This article therefore relegates to the primary rules of 

international law.309  The commentary to the corresponding article on self-defence in the articles on 

state responsibility further explains that 

the term ‘lawful’ implies that the action taken respects those obligations of total restraint applicable in 

international armed conflict, as well as compliance with the requirements of proportionality and of 

necessity inherent in the notion of self-defence. Article 21 simply reflects the basic principle for the 

purposes of Chapter V, leaving questions of the extent and application of self-defence to the 

applicable primary rules referred to in the Charter.
310 

Special Rapporteur Gaja therefore also proposed the deletion of such a specific disposition in his 

seventh report.311 As this proposal was not accepted by the majority of the commission312, Mr. Gaja 

abstained from reiterating it in the 8th report.313 

Self-defence under Article 21 has to be distinguished from “self-defence” as it is used in the context 

of peacekeeping operations. The Commentary of the ILC explicitly acknowledges that, in the practice 

of UN forces, self-defence “has often been used in a different sense” and it stipulates that it covers 

those cases other than when an international organisation responds to an armed attack by a state.314 
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First of all, it appears correct to observe that self-defence by international organisations in 

peacekeeping operations is closer to “self-defence” as defined in national law, governing principally 

“interindividual relations.”315 Secondly, in the practice of the UN, references to self-defence “have 

been made also in relation to the ‘defence of the mission’”316 or to “the defence of the safe areas and 

the civilian population in those areas.”317  So, in these references, “the term is given a meaning that 

encompasses cases other than those in which (…) an international organization responds to an armed 

attack by a State” and they do therefore not fall under Article 21; “the question of the extent [and 

the conditions] to which United Nations forces are entitled to resort to force depends on the primary 

rules concerning the scope of the mission.”318 

Thus, Article 21 is not applicable to the conduct of peacekeeping operations, unless the 

peacekeeping forces respond to an armed attack in the sense of Article 21. Otherwise, their mandate 

as well as the applicable provisions of international human rights and humanitarian law provide the 

conditions under which they may resort to military force in “self-defence”. 

5.4. Assessment of Chapter V  
 

Starting with the different case-studies with regard to the attribution of conduct, followed by an 

analysis of breach of an international obligation and an examination of relevant circumstances 

precluding wrongfulness, this Chapter highlighted the complexity of the topic of the present study, as 

well as the legal uncertainties associated with many aspects, e.g. the question if and under which 

conditions regional organisations are directly bound by the UN Charter. 

The case-studies confirmed the previously formulated view that any appraisal of the attribution of 

conduct hinges on the specific circumstances of the case. In this context, in order to attribute the 

conduct of a peacekeeping operation to organisation(s) that are not part of the chain of command, 
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an intimate link in the form of a strong nexus between the political control they exercise and control 

over the operational conduct of the operation is necessary.  The existence of such a link could also 

serve as a main sign that the required threshold for an application of the criterion of normative 

control is reached and that one of the involved organisations would assume the responsibility on 

behalf of the other involved organisations in any possibly existing case in court.319  

The case-studies confirmed furthermore that there is, indeed, a division of labour emerging between 

the different organisations regarding the deployment of peacekeeping operations, particularly with 

regard to the African continent. Depending on the specific situation, the involvement of each 

organisation varies in conformity with its defined “niche” within the established division of labour. 

The EU, which is deploying a training mission in Mali, has announced the deployment of a civilian 

mission in Mali in mid-February 2014.320  In Somalia, the EU deployed a training mission, whereas in 

the Central African Republic, it will deploy a limited military operation.  

With regard in particular to AFISMA, the question is also raised if the traditional distinction between 

not only peacekeeping and peace enforcement operations, but also UN and UN-authorised 

operations is still valid or already out of date.321 The cooperation mechanisms in AFISMA illustrated 

an involvement of the UN, and also other organisations, on various levels of command and control. 

                                                           
319

 Unless the Court would have jurisdiction over all involved organisations. 
320

 Address by EU High Representative Catherine Ashton at the UN Security Council on the cooperation 
between the EU and the UN on international peace and security, New York 14 February 2014, 140214/02. The 
mandate of the training m ission was extended until 18 May 2016, Council of the European Union, Luxemburg 
15 April 2014, EU training mission in Mali extended, Doc. 8775/14, 1. 
321

 Cf. N. Blokker, ‘The Security Council and the Use of Force: On Recent Practice’, in N. Blokker, N. Schrijver 
(eds.), The Security Council and the Use of Force: Theory and Reality. A Need for Change?  (2005), 1, 15-17, 28. 


