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Introduction

This report presents results of the research project ‘Assessing Legislation for Libya’s Reconstruction’ which was
conducted over the period of 1 November 2014 to 31 October 2015 by the Van Vollenhoven Institute for Law,
Governance and Development (VVI), Leiden University, and the Centre for Law and Society Studies (CLSS),
Benghazi University, and mainly funded by the Embassy of the Kingdom of the Netherlands in Tripoli.

The research project followed a distinction between constitution making and ‘ordinary’ lawmaking, and

both processes are synthesised in this report to present a comprehensive view of lawmaking (Part 1).! Then,

a summary of the main findings is provided (Part 2). Based on these findings, policy recommendations are
formulated (Part 3). The six case studies and the other activities that formed the main basis for our assessment
of constitutional and ordinary lawmaking are then summarised (Part 4).

The research project has made use of desk research of primary and secondary sources as well as consultations,
interviews, and workshops.? Regarding constitution making in particular, the report is based on desk research
of primary and secondary legal sources, on interviews with actors and stakeholders, on workshops and
meetings with Libyan constitutional law experts, members of the Constitutional Drafting Assembly (CDA),
and international experts. The abovementioned primary sources include the draft-chapters of a constitution
published on 24 December 2014° and the draft composed by the CDAs Working Committee (CDA-WC)
published on 6 October 2015. Another part of the desk study was based on sixteen papers prepared specifically
for the CDA. They are written by Libyan experts, and cover procedural and substantive aspects of constitution
making. These papers were then presented and thoroughly discussed in a workshop organised by the VVI,
CLSS and Benghazi Centre for Research and Consultation (BCRC) in Tunis on 1-2 March 2015. The workshop
was attended by a number of Libyan and international experts as well as the Chairperson and members of the
CDA.

The assessment of ordinary legislation is based on several case studies targeting carefully selected post-Gaddafi
laws, and draft laws, viz. Law 4/2012 on the Election of the GNC,> Law 29/2013 on Transitional Justice, Law
1/2013 on the Prohibition of Interest, selected laws on the judiciary, a draft law on civil society organisations,
and a draft Law and Council of Ministers’ Decision 119/2014 on Raped and Tortured Women. Libyan
researchers, most of whom combine legal knowledge with practitioners’ experience relevant to the chosen laws
or draft laws, conducted these case studies. They were guided in their research by well-established principles
and best practices in legislative drafting.® The proposals of these cases were presented and discussed in a
workshop, which the VVI and CLSS held in Tunis on 9-10 June 2015. This workshop served also to introduce
the researchers to the main theories and practices of lawmaking for development, and how they can be used in
the Libyan context. Following the workshop, they discussed the outcomes with Libyan and international policy
makers, and academics, in events designed for this purpose.’

1  The project resulted in two other reports assessing in detail constitution making and ‘ordinary’ lawmaking, and they
will be published separately.

2 See Report of Activities below.

3 An unofficial English language translation of the draft chapters was produced by the United Nations Mission for
Libya and International IDEA. Available at Constitute Net: http://www.constitutionnet.org/vl/item/libya-initial-draft-
constitution-2014-english

4  Available, in Arabic, at Constitute Net: http://www.constitutionnet.org/ar/vl/item/Lybia-Draft-Constitution-2015

5 Elected on 7 July 2012, the GNC, General National Congress, was the first elected legislature in the aftermath of the
February revolution.

6 Amongst the works consulted, Florijn’s paper on Quality of Legislation was of notable importance. Florijn, N. A. 2008.
“Quality of legislation: A law and development project” In Lawmaking for development: explorations into the theory and
practice of international legislative projects, ed. ]. Arnscheidt, B. van Rooij, and J.M. Otto. Leiden: Leiden University Press,
75-89.

7  See Case Studies of Post-Gaddafi Legislation below.
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Notably, the papers were presented and discussed with senior experts in a conference, which the VVI and CLSS
held in Leiden on 9 September 2015. The conference addressed also new developments in constitution making,
and so helped to assess the processes of constitution and lawmaking in Libya as a whole.

1. Synthesis Report

1.1. Introduction

In the post-Gaddafi era, marked by broad political
reforms, legislation has become a significant
instrument of Libya’s state policy. Since August 2011,
there have been an Interim Constitutional Declaration
(CD) with more than eight amendments, more than a
hundred laws, and a number of subsidiary legislative
pieces."> Obviously, consecutive Libyan governments
have seen legislation as a tool for achieving
important goals such as state building, institutional
development, reconciliation and transitional justice.
In addition, they have felt that many laws and
regulations need reform because they are outdated.
Certain laws have been put up for revision merely
because they were perceived to reflect an element of
Gaddafi’s ideology and thoughts.

Whereas politicians and others often assume

that existing laws must be changed since they are
detrimental to socio-economic development or
good governance, little research seems to have been
done to verify these assumptions. In Libya’s present
fragile and polarised conditions, it is of the essence
that the lawmaking process is informed by reason
and experience rather than by rushed conclusions
and untested assumptions. This research, based on
a critical analysis of recent experiences, intends to

1 Itisnot easy to give the exact number of constitutional
amendments, laws, and other legislative pieces since the
rule that enacted legislation must be published in the
official gazette is not fully observed. In fact, this rule is
almost always accompanied by another stating that the
concerned legislation enters into force once it is issued;
obviously, this makes the need to comply with the
publication requirement less urgent. Another factor is the
simple fact that there have been two legislatures, the GNC
and HoR, and each has made constitutional amendments
and laws, and this makes it difficult to give an accurate
account of the enacted legislation, especially in the case of
the HoR, which has neither a regular official gazette nor a
website.

2 Legislative diarrhoea (Ishaal tashri’i) is a term
frequently used to describe legislation under Gaddafi rule;
the former regime relied heavily on legislation to achieve
its goals. The term has been used to describe post-Gaddafi
legislation as well. Abouda, K. 2015. “El-Siyasa el-Tashri’ia
fi el-Marhala el-Intigalia [Legislative Policy in the
Transitional Period]” Paper presented to the Conference On
Legislation Assessment for Libya’s Reconstruction. Leiden,

9 September 2015, Van Vollenhoven Institute, Benghazi

Centre for Law and Society Studies.

provide building bricks for good legislation.

1.2. A 2008 prelude to today’s legislative
problems; Gaddafi’s heritage

In April 2008 the Global Centre for Study and
Research on the Green Book, sensing that there

were problems with lawmaking under Gaddafi rule,
organised a conference to discuss “the theoretical and
practical problems arisen out of the Libyan experience
over 30 years”? Opinions, however, differed on

the scale of these problems. Some critical lawyers
thought they amounted to a crisis in lawmaking, and,
accordingly, suggested holding the conference under
the title: “The Crisis of Legislation in Libya”. Others,
especially the organiser, preferred a less provocative
title: “Towards Development of Legislation in Libya”.

The conference was held under the latter title, and
concluded that there were indeed major problems
in lawmaking: absence of higher rules governing
lawmaking; confusing the tasks of policymaking
with legislative drafting, as well as their actors - the
latter, as craft, should be done by legal professionals;
a lack of clarity in decision-making mechanisms,
making it difficult to monitor and review the process
of lawmaking; non-existence of a specific national
body for legislative drafting; heavy load borne by
the Supreme Court in reviewing the legality of
legislation; non-harmonised legislation; the absence
of explanatory memoranda; and weak public
participation in lawmaking.

Accordingly, the conference recommended:
composing standards for good legislation in one

code that would be the highest reference to the state
authorities; separating policymaking from legislative
drafting; finding a clear and decisive decision-making
mechanism that could be monitored and reviewed;
establishing a separate court to review legislation’s
legality; harmonising legislation; accompanying
legislation with explanatory memoranda; creating a

3 In 2008, thirty years had passed since Gaddafi had
started to transform his Green Book statements into law.
Accordingly, the country was divided into basic people’s
congresses entrusted, among other things, with the power
of legislating. See Ibrahim, S. 2013. “Libya’s Supreme
Court and the Position of Sharia, in the Perspective of
Constitutional and Legal History.” In Searching for Justice
in Post-Gaddafi Libya - A Socio-Legal Exploration of People’s
Concerns and Institutional Responses at Home and from
Abroad, ed. ].M. Otto, J. Carlisle and S. Ibrahim. Leiden
University: Van Vollenhoven Institute, 54-76. P 63.



national centre for legislative drafting; and facilitating
public participation in lawmaking.*

Less than three years later, the Gaddafi regime was
ended, and it is not clear if there had been a possibility
that it would have followed the recommendations.

In fact, we doubt it since the legislative ‘crisis’ under
Gaddafi rule can be traced to reasons closely linked

to his regime’s ideology and policies. Although there
were some indications at the time that political
reform was near, the core foundations of the regime
conflicted with the very idea of political reform.

First, one cannot help but notice that there was

no mention of the constitution or constitutional
review in these recommendations. The Global
Centre experts were talking about a lack of higher
rules governing lawmaking, and a need to have a
separate court to check the legality of legislation.

The reason lies in that in Gaddafi’s Libya the mere
idea of having a constitution was widely seen as
unacceptable according to the powerful Green Book.’
This ideology rejected written constitutions since
they reflect the views and interests of the elite drafting
them. The only valid constitutions would be those

of divine nature or those based on customary rules
developed in society, for they are immune from the
elite’s intervention. Having a constitution was also
perceived as contrary to Gaddafi’s direct democracy
ideals according to which people’s power to legislate
should be unrestricted by higher rules. People in this
system would govern themselves and could through
the basic congresses enact, amend, or abolish any
law, of any type. Their power should not be restricted
by any hierarchical system in which laws are placed
at different levels: constitutional, ordinary, and
secondary, and the adherence of lower ones to higher
ones is a prerequisite for their legitimacy.

Admittedly, there was a view that having a
constitution would not necessarily contradict with
the Green Book; that constitution could be of a
divine nature such as Sharia. In fact, it was argued
that, though there was no constitution, laws and
charters of a constitutional nature already existed,

4 The Global Centre for Study and Research on

the Green Book. 2008. “http://www.lawoflibya.com/
mag/2008/03/25/4La)1-o1,5Wls-g al-dulw/” Sahifat al-Huria.
ccessed 16 November 2015. http://www.lawoflibya.com/
mag/2008/03/25/4LaN-0ltls-gy sball-duslw/

5 See Algheitta, N. E 2011. Protecting human rights of the
accused in the Libyan criminal justice system. University of
Aberdeen: doctoral dissertation. Pp 61-66.

10

such as the 1977 Declaration on the Establishment
of the Authority of the People (DEAP). The DEAP
satisfied the basic objective constitutional elements:
it determined the political system; it decided on the
name of the state; and it deemed the Quran, which is
of a divine nature, as the law of Libyan society.

This debate was not merely theoretical. It affected
the debate as to whether the Supreme Court would
have a constitutional review power. If all laws were of
the same character, how could one law be challenged
for being incompatible with another? The anti-
constitutional view was more prevalent, and in 1982
the Supreme Court was deprived of this power. In
1994, the Court restored its power to hear claims
about certain laws being incompatible with Libya’s
basic laws and charters. But still the application of
this power was limited.® The discussion on whether
it would be possible, and desirable, to have a fully-
fledged constitution calmed down when the regime
decided to adopt one. This was part of the reform
efforts made under the auspices of Saif al-Islam,
Gaddafi’s son and presumptive heir. The resulting
draft constitution contained reformist measures such
as establishing a constitutional court and abolishing
exceptional courts. However, this draft was never
realised.

Let us now return to the other findings of the 2008
conference. The lack of a national body to write,
and review, draft legislation was, in fact, intended
by the regime; the existing DL was marginalised in
favour of revolutionary institutions.” That there was

6 Ibrahim, Libya’s Supreme Court.

7  The Gaddafi regime marginalised the DL from its
early days. In 1973, there was a proposed law to transform
the directorate, known then as the Legal Opinion and
Legislation Directorate (idart al-fatwa’ wa al-tashri) into

a fully-fledged Conseil d’Etat or state council, as the then
Head of the Directorate Ibrahim Shamakhi stated. The
new body would consist of two divisions: the first would
be a division of legal opinion and legislation, and would
provide a.o. technical assistance in drafting legislation. It
would employ about eighty high-ranking legal experts. The
second division would be an administrative court dealing
with appeals against arbitrary administrative decisions
(Habib H. P. 1975. Politics and Government of Revolutionary
Libya. Montreal: Le Cercle du livre de France LTEE. Pp 34,
35). In the end, the proposal never turned into law, and
the directorate was instead changed to a Public Directorate
of Law. From that time on, the regime neglected the DL.

It is likely that the encounter between the Head of the
Directorate Shamakhi and Gaddafi, when he protested
against the interference in legislation matters, did not help

insufficient public participation in lawmaking was an
interesting and accurate conclusion; it was interesting
because the regime’s core ideology and political
system was based on the idea of Libyans governing
themselves and holding all powers including the
power to legislate. In reality, however, the power

was held by Gaddafi and the men close to him. His
system was based on rule by men instead of rule of
law, as his directives were deemed legally binding.®
Libyan people knew that, and as a result were not
inclined to attend the sessions organised in their
localities to decide on lawmaking. Surely, the regime
had no intention to change that, and even in the draft
constitution mentioned above, there was emphasis on
maintaining the ‘direct democracy’ system. In such
system, it should come as no surprise that little regard
was given, or to be given, to either the existing body
of legislation or any explanatory memorandum for

matters (A. Fazani, El-Gaddafi wa el-khiyar el-shamshouni
[Gaddafi and the Samson’s Choice], 11 March 2010, http://
www.libya-watanona.com/adab/aalfazzani/af110310a.htm,
accessed 24 October 2015). The DL was also incompatible
with Gaddafi’s new ideas. In 1973, he announced his
cultural revolution that suspended all laws, and a few years
later, in 1977, a whole system of direct democracy was
introduced. The business of legislating was increasingly
seen as something that should be dealt with by the basic
people’s congresses and their apparatus. In 1992, Law
6/1992 on the Establishment of the Directorate of Law was
issued. The DL was assigned the following tasks: reviewing
draft laws referred to it by public institutions; drafting

and reviewing any decisions or regulations of a legislative
nature; interpreting legislation; reviewing and writing
draft conventions and treaties; giving legal opinions upon
request from a public institute; deciding on complaints
against administrative decisions; and ruling on disciplinary
actions for administrative violations against high-ranking
civil servants (Law 6/1992. Published on the website of
the Mo], http://www.aladel.gov.ly/main/modules/sections/
item.php?itemid=29). However, when Law No 1/2001
Concerning the People’s Congresses and Committees

was issued, the important task of giving legal opinions

was given to the Secretary of Legal Affairs and Human
Rights that was part of the General People Congress. In
and around the DL this was felt as yet another sign of its
continuous degradation.

8 As Vandewalle put it: “[...] the Green Book, Qadhafi’s
ideological primer to his self-styled revolution, asserts

that the country’s citizens directly manage its political

and economic life, but Libya even today (sic) remains

an exclusionary political system whose decision-making
process has been restricted to a small cadre of advisors and
confidantes, and where economic decisions are similarly
outside popular purview or devoid of any means of checks
and balances” Vandewalle, D. 2012. A History of Modern
Libya. Cambridge: Cambridge University Press. P 6.

that matter.

This was, in short, Gaddafi’s heritage when it comes to
lawmaking and its governance context. Its remainders
still play a role today, either as ‘negative goals) i.e.
what legislative actors in the new Libya want to
destroy and avoid by all means, or in certain rules,
institutions, mind-sets, legal and administrative habits
and processes which have not been replaced.

1.3. Governance context: reform,
polarisation, and laws as weapons

Libya’s governance context, especially since mid-
2014 but also from 2011 to 2014, has been less than
conducive for effective lawmaking. Initially, in 2011
and 2012 a spirit of democratic reform and return

to the rule of law prevailed. However, as a reaction

to Gaddafi’s repressive dictatorship, Libya’s new
parliamentary bodies, the NTC, the GNC and the
HoR have been obsessed with exercising sovereign
power vis-a-vis the government. This has put the
governments in very difficult positions. It has created
a parliament-executive imbalance and has harmed the
processes of lawmaking, which by definition require
collaboration and consensus between parliament and
government as well as consensus between the main
factions within political society.

This governance context of lawmaking became
increasingly destructive due to the discord and
imbalance between brigades of ‘true’ revolutionaries
on the one hand and pragmatist governments on the
other. This conflict also spilled over to parliament.
Law 13/2013 on Political Isolation enforced by
brigades on parliament and government was already
a major negative turning point. The bifurcation of
the state in the summer of 2014 finally divided the
country between two parliaments, two governments
each backed by armed forces, which they did not
really control. The fact that gross injustices had
remained unaddressed since 2011 did not help to
calm down the aggressive attitudes of militias. Failed
nation building, moreover, meant that tribe, city, and
region were put first in both politics and fighting.
Especially after General Hafter appeared on the scene,
the political discourse became dominated by the
framing of one side by the other as either Tslamists’
and ‘Extremists’ or ‘Gaddafi loyalists’ and ‘Liberals.
Neighbouring countries and foreign powers were
divided among themselves.

11
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The so-called Political Dialogue sponsored by
UNSMIL is the main ongoing effort to close the
many socio-political gaps, which keep Libya divided.
Secondly, the CDA has managed to remain more or
less neutral, although signs of internal division have
started to appear.

When it comes to lawmaking, revolutionaries

hold that achieving justice requires a complete
severance with the legacy of the Gaddafi regime,
including any laws the regime introduced,
institutions it established, and people it relied on.
Post-Gaddafi governments, however, have been

more reconciliatory. Revolutionaries happen to

be very often Islamists, and this has given another
dimension to their discord with others, especially
those working in the executive branch of government.
The revolutionaries have managed to gain a strong
influence on legislative bodies, especially in the case
of the GNC. This has worked in their advantage in
their struggle with the more pragmatist executive.
The dichotomy between revolutionaries/Islamists
and others, frequently framed as Gaddafi loyalists
and secularists, is repeatedly echoed in the current
political division between the GNC camp and HoR
camp.’ In such governance environment it should
come as no surprise that consensus is hard to reach,
no sound legislative policy has been in place, and the
quality of legislation has suffered. Instead notably
revolutionaries and Islamists have used legislation as a
political weapon against their opponents, as examples
in this report will show.!

1.4. Constitution making: progress,
problems, and potential of effective support

After forty-two years without a constitution, Libya’s
first transitional government was eager to have one.
This eagerness was apparent in the CD issued in
August 2011. It had a range of democratic features
and important references to the rule of law; however,
its timeframe was overambitious. It envisaged a
transitional period that would end by the enactment

9 The HoR, House of Representatives, was the second
legislature to be elected in the aftermath of the February
revolution. It was supposed to replace the GNC, but the
latter declined to handover its power, resulting in the two
bodies competing for legitimacy, and a de facto separation
of the country: the GNC in Tripoli, in the west, and the
HoR in Tobruk, in the far east. The ongoing dialogue
sponsored by the UN is hoped to end this division.

10  See for example Laws on the Judiciary in the
Aftermath of the Revolution (by Marwan Tashani)

12

of a permanent constitution and the election of a
legislative body in accordance with that constitution.
The time initially spared for drafting the constitution
was sixty days, but it was soon apparent that that
would not be enough, and so the drafting period was
extended several times, resulting in a timeframe five
times longer than that originally planned. This is an
indication that the transitional governments were not
fully aware of what is meant by constitution making
and what it requires.

Uncertainty also marks the constitution making
process as outlined in the CD. At first, the CDA was
planned to be a committee chosen by the GNC; it was
possible for the GNC to appoint its own members on
that committee. Later, however, the CDA was changed
to be a sixty-member assembly directly elected by
the Libyan people. The uncertainties concerning the
CDA’s nature and the constitution making timeframe
are indicative of a larger problem. They show that
the aim was to draft’ or ‘write’ a constitution, while
in fact ‘making’ one is what is needed.!! When we
speak about writing a constitution, this is a task that
can be fulfilled by a committee of experts within

a limited period of time; appointing those experts
instead of leaving that to election will be a better
guarantee that specialised professionals will be on
that committee. Making a constitution, however, is

a different story. It will require committee members
who are closely connected to the people, initiating
and taking part in public debates and other outreach
activities concerning constitutional issues, who

are ready to negotiate compromises, while trying

to faithfully translate the people’s consensus to

the draft constitution. In Libya, there is need for a
constitution-making process Libyans can participate
in; this will enable the discussion of issues, which lie
at the heart of the current divisions, e.g., the state’s
identity, local governance, role of religion, political
system, and transitional justice. A consensual process
of constitution making could contribute to solving
the country’s deep causes of divisions. But this will
require time, as the Tunisian example has shown.

1.5. Legislative policy and regulation for
lawmaking required

Lawmaking in the post-Gaddafi era lacks both
deliberate legislative policy and clear governing rules.

11 For the distinction between constitution writing

and constitution making, see Bhandari, S. 2014. Self-
Determination & Constitution Making in Nepal. Springer-
Verlag Singapore. P 16.

A legislative policy for a transitional period should
aim at finding well-negotiated and well-formulated
constitutional solutions for the fundamentally divisive
issues that may threaten the integrity of the state.
One of these issues, for instance, is the east-west
division, in which the former often presents itself as
the oil-rich but long-neglected region and the latter
as, though poor in natural resources, is well-cared
for. This division can be addressed when discussing
the most effective local governance system to adopt
in the constitution. Likewise, the Arab-non-Arab
division can be debated in relation to the position of
the constitution in respect of the identity of the state
and the status of cultural and linguistic rights of non-
Arab groups. Having a free and open debate involving
the Libyan people will form the first necessary step
for building consensus and effectively tackling such
divisions. However, the CD has opted for a very
limited timeframe, indicating that the constitutional
process was regarded as one of drafting a constitution
rather making one through public participation.
Meanwhile, the legislature also enacted laws in fields
such as marriage law, which could easily have waited
until after the transitional period.

Uncertainty or instability of legislative policy is also
evident in the CD’s conception of the CDA. It changed
from a body, which in terms of its composition

and performance was subject to the GNC, to one
independent in both, i.e., elected by direct ballot

and unanswerable to the GNC. It is also evident in
legislation concerning the Supreme Council for the
Judiciary (SCJ), and transitional justice.?

The legislative policy has also been disconnected
from Libya’s real needs. For instance, the NTC issued,
only two months prior to the GNC election, Law
29/2012 on Political Parties and Law 30/2012 on the
Regulations of Political Entities allowing them to

run for this election. Given that there had been no
political parties since the 1952 prohibition, the parties
formed had no real and distinctive programmes,

and their performance in the GNC was largely
disappointing.” The legislature should have allowed
more time before making such laws. As a recent
nation-wide survey shows, 49% of Libyans believe
that political parties should be completely prohibited;
41.2% think that they should be banned during the
interim period; and only 9.8% see them as essential

12 See Case Studies of Post-Gaddafi Legislation below.

13 See Law 4/2012 on the Election of the GNC and its
Effects on Libya’s Political Life (by Khaled Ziwo). For the
full Arabic text, see the Arabic version of this report.

to democracy." Such views are clearly a result of a
negative experience with political parties. The CDA’s
Working Committee (WC) seems to have absorbed
these views and proposed in its draft (Article 197)
to dissolve all political parties, and to suspend

new formations for four years from the day the
constitution enters into force.

In addition, lawmaking itself lacks regulation.

For instance, there are still no effective rules on
decision-making within the CDA, which resulted in
the Thematic Committees (TC)’ failure to produce
any cohesive drafts or even, in the case of some
committees, any drafts at all. The same problem is
expected of the latest draft written by the WC. The
absence of rules regulating lawmaking has enabled
manipulation and improvisation. This is evident in
both constitution making and lawmaking processes.
Article 30 of the CD, which outlines the roadmap of
Libya’s transition, was drafted secretively to serve the
interest of certain groups. It was unknown, even to
the committee that drafted the CD, how that article
was later introduced and by whom.'* Admittedly, the
issuing body, the NTC, had the mandate to make
whatever changes it would deem necessary in the
draft CD; still, it should have explained the rationale
behind its decision.

The same is true of lawmaking, and the background
of Law 17/2012 on National Reconciliation and
Transitional Justice is quite telling in this regard. A
civil society organisation took the initiative to draft
a law, discussed it with an international NGO and
submitted it to the NTC through personal contacts.
The NTC made the draft into law after introducing
significant changes without any kind of explanation.
The NTC’s unwillingness to provide clarification and
justification reflects the lack of accountability. The fact
there existed no obligation to either make accessible
the NTC’s meeting minutes, or publish explanatory
memoranda had probably helped to create a
reputation of unaccountability in the first place.'®

14 Research and Consulting Centre, University of
Benghazi. 2014. Libyan Views Regarding the National
Dialogue, Survey Report. Benghazi: Research and
Consulting Centre University of Benghazi.

15 See Law 4/2012 on the Election of the GNC and its
Effects on Libya’s Political Life (by Khaled Ziwo)

16  According to el-Hadi abu Hamra, a committee was
formed to draft the legislation needed for the transitional
period. The committee members were el-Kuni Abouda,
Ali Dawi, and el-Hadi abu Hamra, professors of law

at Tripoli University, and the private lawyer Salah el-
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Lawmaking during the GNC term was not very
different, which is well illustrated by Law 13/2013 on
Political and Administrative Isolation. Based on vague
and far overreaching criteria, it excluded from public
office, for ten years, many people who were presumed
to be affiliated with the former regime. Since the law
would most probably infringe on basic human rights
enshrined in international law as well as the CD such
as the right to non-discrimination and participation
in public affairs, it was likely that the Supreme Court
would strike it down. To prevent that, the CD was
amended to explicitly state that the Political Isolation
Law would constitute no violation to its provisions.'’

Marghani. This committee took “the initiative to determine
what legislation ought to be issued in the transitional
period, and managed to present its work to the Council
[NTC] directly” (El-Hadi, Abu Hamra, Bad masher’ el-
qawaneen alti qudimat lil el-majlis el-watani el-intigali,
el-asl wa el-maal [Some Draft Laws that were submitted

to the NTC, Origin and Fate], 9 July 2012, http://libya-al-
mostakbal.org/news/clicked/24496, accessed 24 October
2015) Along with a civil society organisation called the
National Consultancy Group (NCG), the committee played
a significant role in drafting important laws, notably,
regarding the transitional justice, transparency and anti-
corruption commission, amnesty, and special procedures
during the transitional period. The Transitional Justice
draft process started with two workshops organised by
Tripoli Law Faculty in September 2011 that resulted in

the suggestion to develop “a legal framework of justice in
the transitional period”. The proposal was presented to

the minister of justice and the NCG, and both accepted

it. The minister then formed a committee to draft the law,
and both the minister’s committee and the NCG worked
simultaneously on it. The end result was a draft shown

to the International Centre for Transitional Justice and
UNSMIL, and discussed in a seminar held at Tripoli Law
Faculty. The draft was then amended and presented to, and
discussed with, the NTC members. The NTC adopted the
draft and issued Law 17/2012 on National Reconciliation
and Transitional Justice, albeit with major amendments,
including the omission of an entire chapter on criminal
trials, which, according to el-Hadi Abu Hamra, was the
core piece of the draft. The same was the fate of a draft,
which the NCG made to grant amnesty to the perpetrators
of certain crimes regardless of their identity or the time of
committing their crimes. The idea was to limit criminal
trials to major crimes, and comply with the international
treaties’ requirement to broaden the scope of amnesty

in post-conflict contexts. The NTC enacted the draft as
Law 35/2012 but with an amendment that excluded from
amnesty Gaddafi family members and aides (ibid).

17 An English translation of most post-Gaddafi
legislation can be found at: http://www.security-legislation.
ly, a website managed by the Geneva Centre for the
Democratic Control of Armed Forces (DCAF).
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The law is seen as a political weapon in the hands

of the majority controlling the GNC to purge their
political rivals.!* The law was unaccompanied by an
explanatory memorandum, and the minutes of the
meetings in which its provisions were discussed were
inaccessible, paving the way for two-way accusations
between political rivals about how the law was drafted
and enacted.”

The way the HoR dealt with the Political Isolation
Law also illustrates the lack of rules on lawmaking,
and the way in which this has hindered any check or
review. On 2 February 2015, the HoR discussed the
law, but the actual outcome of the meeting was, and
still is, unclear. While it was reported that the HoR
decided to suspend the law, some of its members said
the decision was actually to end the law altogether.?’

The lack of rules regulating lawmaking has affected
the quality of legislation produced, and has made the
need for a guardian institution more urgent than ever.

1.6. Problems of legislative quality,
unexpected actors and the need of guardians

Given the scarcity of rules and standards on
lawmaking, the results are often poor in quality. There
are, admittedly, a few commendable processes and
outcomes of lawmaking. In terms of processes, the
NTC* as well as the GNC* maintain web pages where
most of their laws and decisions can be accessed. The
Mo], especially during the term of Salah el-Marghani,
regularly published draft laws, when the ministry was
involved in their making, and, in some cases, their
explanatory memoranda.” The ministry also made
available official gazette issues, covering legislation

18  See for example the statement of Mustafa Abdeljalil,
President of the NTC: Alsharq Alaawsat, 22 October 2013,
http://aawsat.com/home/article/6912, accessed 30 October
2015..

19  See an interview with Mahmoud Jibreel, Head of
the Coalition of National Forces, and Head of the former
Executive Bureau (first government in the aftermath of
the February revolution): http://archive.aawsat.com/
details.asp?section=4&article=731292&issueno=12608#.
Vknaw4RdKtc, accessed 16 November 2015.

20 See Alwasat, 3 February 2015, http://www.alwasat.ly/
ar/news/libya/59531/.

21  http://www.ntc.gov.ly/.

22 http://www.gnc.gov.ly/legislation page.aspx.
23 http://aladel.gov.ly/home/.

issued up to mid-2014.* In terms of substance, the
CD is loaded with provisions protecting human rights
and liberties.” The draft chapters of the CDAs TC
and the WC’s draft include such rights and liberties as
well. Emphasis on concepts such as democracy, civil
state, rule of law is a common feature of the CD and
the CDA’s drafts.?e There are also several laws worthy
of praise, e.g., Law 4/2011 that granted the judiciary
more independence from the executive, and Decision
119/2014 on Addressing the Situation of the Victims
of Sexual Violence.”

However, these are exceptions. Examples of major
flaws in lawmaking processes and outcomes are
numerous. The CDA has largely deviated in its
performance from the well-established principles of
inclusiveness, public participation and consensus-
based decision-making.” Its outcomes, the draft
chapters of the TC and to a lesser extent the draft of
the WC, contain provisions incompatible with human
rights and freedoms as enshrined in international
treaties. Both establish for an interpretation of Sharia
as a reference in lawmaking that could infringe on
human rights and liberties.

There are also many laws that do not meet
good quality standards. For instance, Law
29/2013 on Transitional Justice violates the
legality principle by discriminating between
human rights atrocities on the basis of the
identity of their perpetrators. In addition, this
law is loaded with unclear and poorly written
provisions. For instance, it included “issuing
laws and constitutional texts that reveal the
justice of the 17" February revolution, injustice
of the former regime, and illegality of unjust
laws” in transitional justice. The same law
abolished important laws retrospectively, in
clearly ideology-laden language, and without

24  http://www.log.gov.ly/home/.

25  See Chapter Two on Fundamental Rights and
Freedoms.

26  See for example the Thematic Committee chapter
Rights and Liberties Available at Constitute Net: http://
www.constitutionnet.org/files/c6 - rights and liberties
draft work - eng.pdf and the WC’s Rights and Liberties,
available, in Arabic at: http://www.constitutionnet.org/files/
libyan draft constitution 2015.pdf

27  See Case Studies of Post-Gaddafi Legislation below.

28 Centre for Research and Consulting and others. 2015.
Executive Summary of the Constitution Making Workshop.
2015. Benghazi: Centre for Research and Consulting.

addressing the consequences of such annulment.
Article 6 read: “The laws issued by the previous
regime to express its wishes and without any
shari or constitutional basis [are] amongst

unjust legislation and shall be deemed void and
unconstitutional from the time when they were
drafted ...”. One cannot help but wonder how a
law can be abolished from the time it was a draft,
that is, before it even became a law?*

To address these problems and improve the quality

of the legislation, there is need for a body acting as a
guardian of legislative quality. An institution, called
the Directorate of Law (DL), already exists and is
tasked, among other things, with drafting legislation
and reviewing drafts made by others. However, in

its current condition, this directorate is unfit to
perform this task properly. It was marginalised during
Gaddafi’s time, and is now understaffed and ill-
equipped. Besides, other government institutions can,
but do not have to, seek its services, and, as evident

in our case studies, few consultations have actually
taken place.** What is more, the published outcomes
of the CDA so far propose to end the DL altogether
without providing for an alternative. In our view, it is
of the essence not only to keep the DL and empower
it so it can do its job competently, but also to establish
one more guardian institution, in this case outside the
government.

One significant consequence of the lack of rules on
lawmaking has been that various unexpected actors
have entered the process and, hence, influence the
outcomes. In the Libyan legal system, there are three
types of legislation and all require more regulation:
(1) the constitution, or basic legislation (2) ordinary
legislation, which is commonly referred to as law,
and (3) subsidiary legislation or bylaws. Each type is
made by a different legislative actor. The constitution
is made by a special assembly, or by the legislature
according to special regulations. Laws are made by
parliament, whereas the executive makes bylaws. The
CD follows the same distinction; it assigns the CDA
the task of drafting the constitution, the NTC, GNC,
and then the HoR the power to make laws, and the
executive the power to issue executive regulations

or bylaws. However, the CD is silent on important

29  See Law 29/2013 on Transitional Justice (by Hala el-
Atrash). For the full Arabic text, see the Arabic version of
this report.

30 See Case Studies of Post-Gaddafi Legislation below.
For the full text, see the Arabic version of this report.
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details of lawmaking, and this has given space to
the aforementioned unexpected actors, such as
private actors, academics, NGOs and self-appointed
committees.

As for constitution making, there are no clear rules
determining how the CDA should perform its task.
For example, the CD requires the assembly to take
decisions related to minorities through consensus, but
it does not specify how this consensus can be built.
This lack of clear rules has motivated national and
international actors to assist the CDA in various ways,
which has sometimes led to successful outcomes.!

As for the making of ordinary laws, there is also a
lack of clear rules. The legislative authority, the NTC
and its successors, is entrusted with enacting laws,
and the government with writing draft laws and
issuing executive regulations. Ideally, the DL plays an
important role in the lawmaking process. An ILAC
report describes this role as follows:

[A]ny ministry, Libyan organisation, or NGO can
propose new laws through a discussion with the
Directorate of Law. During this process, dedicated
teams will be created in the Directorate to discuss
preliminary ideas concerning a new law proposal,
review the existing legislative framework and, if the
concept is accepted, prepare draft legislation. This

31 Among those actors are Benghazi University and
Leiden University. At first, the Research and Consulting
Centre at Benghazi University (BRCC) solicited a number
of Libyan experts for papers on how the CDA should

deal with both procedural and substantive issues, e.g.,
consensus building, public participation, the political
system, local governance, and the role of religion. The
resulting papers were sent to the CDA, and further
discussed with its members. When in December 2014 the
CDA published its first draft chapters, the same experts
were asked to assess these chapters against the initial
suggestions. In several papers, the experts were able to
show the effect of their suggestions on the actual outcome.
On 1-2 March 2015, the BRCC, CLSS, and VVI organised
a workshop in Tunis to present and discuss these papers.
A number of Libyan and international experts, as well

as the Chairman and members of the CDA attended

the workshop, and over two days debated the published
drafts, and formed concrete recommendations on how
they could be improved. Looking at the draft that the
CDA’s WC published in October 2015, one could see that
some of the recommendations were taken into account.
For instance, the draft, as the workshop recommended,
opts for a political system in which the executive is more
independent and stronger than envisaged in the 2014 draft
chapters.
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draft is forwarded to the GNC for a first reading. The
GNC’s comments are returned to the Mo]J and, if
appropriate, a revised draft is prepared and submitted
to the office of the Prime Minister, which can make
further suggestions. The revised draft is forwarded to
the Legislative Committee of the GNC. If approved
by this Committee, it is sent for consideration by the
GNC. If the GNC approves, the new law is published
in the Official Gazette of Libya. According to the
Directorate, throughout this legislative process,

all relevant societal organisations can provide

their comments and suggestions as a part of the
consultation process.

However, actual practice hardly matches this
somewhat ideal picture. As stated previously, the
DL is rarely consulted about draft legislation, as is
evidenced by our case studies.*

Instead, both the legislature and the government
extensively rely on ad-hoc committees to draft laws.
For instance, the NTC formed a committee to draft
the CD, and chose Faraj el-Salabi, a Supreme Court
judge, to chair it.** Also, the GNC, in response to
popular calls to step down, formed a committee to
propose amendments to the CD. The GNC tasked the
committee, which came to be known as the February
Committee, with drafting two proposals: one for
amending the CD’s roadmap so a new legislative body
would replace the GNC in overseeing the transitional
period, and another for a law regulating the elections
of such a body. The Committee was composed of
fifteen academics, lawyers, and activists from within
and outside the GNC, and headed by el-Kuni Abouda,
a highly respected independent law professor. Its
recommendations formed the basis for the 7th
amendment of the CD.

1.7. Professional drafting and legitimate
legislation needed

While making policies is a job for politicians, drafting
laws based on these policies is a task that should

be left to professional draftspersons. The latter

need a strong institutional basis. That would be an

32 International Legal Assistance Consortium (ILAC).
2013. Rule of Law Assessment Report: Libya 2013, 58,59.
Available at: http://www.ilacnet.org/blog/2013/05/09/ilac-
assessment-report-libya-2013/

33 See Case Studies of Post-Gaddafi Legislation below.
34 See Law 4/2012 on the Election of the GNC and its
Effects on Libya’s Political Life (by Khaled Ziwo). For the
full text, in Arabic, see the Arabic version of this report.

argument for maintaining the DL, and establishing

an independent body similar to a ‘council of state’
Still, in order for these bodies to function in the

way intended, their staff will need to be trained in
legislative drafting, both its theoretical and practical
aspects. In fact, there is a need for such training for all
those involved in legislative drafting, such as members
of parliamentary constitutional and legislative
committees, and staff of ministries’ legal departments.
The Dutch Academy for Legislation provides a model
that can be followed. It provides training to those
involved in drafting legislation and regulations in
different ministries and agencies. The added value is
not only that the participants are updated on the latest
theoretical developments and best practices in the
field, but also get to know one another, which has the
effect of informally encouraging harmonisation of the
legislative products of the various state bodies.

Professional legislative drafting is necessary but not
enough; lawmaking is broader than drafting law.
This is quite clear in the case of constitution making.
Though the CDA is named a constitution-drafting
body, its task in fact is far greater, i.e. to make a
constitution attributable to the whole nation. The
fact that the CDA was elected by less than 10% of
the eligible voters questions its legitimacy to write
the required constitution. The fact that the CDA
does not represent important social groups, such

as the Amazigh and more recently the Tabu and
Touareg, has aggravated the problem. The way out of
this dilemma is, as has been proposed, for the CDA
to have wide public participation as well as getting
representatives of the minorities on board. Yet so far,
the CDA’s performance has been neither transparent
in its work nor open to public participation.

The ongoing dialogue sponsored by the UN Support
Mission in Libya (UNSMIL) could provide an end to
the political division, hence to the aforementioned
dilemmas of the CDA. The agreement that was
signed on 17 December 2015 envisages an extended
transitional period with a Government of National
Accord (GNA), a Legislative Authority, a State
Council, and a Constitution Drafting Assembly.

The Legislative Authority will be the HoR, while

the State Council will be mainly composed of

GNC members. Though the latter is described as a
consultative body, it will enjoy significant powers.
The constitution drafting assembly is the current
CDA and it will be given until 24 March 2016 to
finish its draft constitution. In preparation, the HoR
and the State Council will form a joint committee

entrusted a.o. with proposing a draft referendum
law by 24 January 2016. The draft is to be submitted
to the HoR for endorsement. These bodies are also
required to “commit themselves to the promotion of
cooperation and coordination between them so as to
provide a suitable atmosphere for the conduct of the
referendum ...

The CDA will be called upon by all parties “to
expedite the development and announcement of

a roadmap along with a clear timetable for the
remaining phases of its work, ...”. If it fails to finish
the draft by 24 March 2016, a committee composed
of five representatives of each body, in addition to
the Presidency Council of the Council of Ministers,
is to be formed “at a date that does not exceed two
weeks of that date [24 March] to deliberate regarding
that matter” This scenario is quite likely, given the
CDA's working pace and the obstacles it is facing.
The question then is: what courses of action are
advisable? In our view, the committee should agree
on extending the mandate of the CDA and amend the
CD accordingly.

Merely having more time will not be sufficient. There
needs to be a real change in the way constitution
making is perceived and conducted. It should be
viewed as a medium for Libyans to discuss the issues
dividing them, and build consensus on how they
should be addressed. For example, a dialogue with
minority groups should start, paving the way for them
to join the CDA (in the case of the Amazigh) or end
their boycott and resume attending the CDA’s sessions
(in the case of the Tabu and Touareg). More generally,
the CDA should engage with the people to know their
opinions on the various issues, which the draft will
address, update them about its work, and contribute
to building consensus on these issues. Transparency is
therefore essential. These efforts would help towards
substantiating the claim made by Ali Tarhouni, the
CDA’s Chairperson, that the assembly is a constitution
making rather than a constitution drafting assembly.*

35 Tarhouni, A. 2015. “Opening Speech.” Constitution
Making in Libya. Benghazi: Centre for Law and Consulting.
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2. Summary of Main Findings

2.1. Governance context not conducive to
good lawmaking

Libya’s governance context, especially since mid-
2014 but also from 2011 to 2014 has been less

than conducive to good lawmaking. As a reaction

to Gaddafi’s repressive dictatorship, Libya’s new
parliamentary bodies have been obsessed with
exercising sovereign power vis-a-vis the government,
thus creating a parliament-executive imbalance, also
in lawmaking.

Other interrelated causes of this unsupportive
governance context are:

« Discord and imbalance between brigades of ‘true’
revolutionaries and pragmatist governments,
with the latter unable to reign in the former;

o A failure to address gross injustices;

o Tribe, city, and region are put first in politics and
fighting, thus weakening the nation-state;

« The framing, in and by political institutions, of
‘the other’ as ‘Islamists, ‘Liberals, ‘Extremists,
Gaddafi loyalists’;

« A very weak public administration including
security forces;

+ Neighbouring countries and foreign powers
being divided among themselves vis-a-vis Libya.

2.2. Lawmaking as a weapon in ideological
and primordial struggles

After the fall of Gaddafi, Libya found itself divided
along different fault lines: pro- vs contra- the 2011
Revolution; religious convictions; tribal; regional;
city; Arabic ethnicity; political party affiliation; and
stayers vs returnees from abroad. Conflicts between
opponents often centre on five vital and delicate
questions:

o Who has decisive armed power: revolutionary
brigades or state institutions?

o Who has more state power: parliament or
government?

o Will remnants of Gaddafi loyalists still be allowed
in public administration?

o What is the position of Sharia in the state, and
who is to determine this?

« Will centralist rule give way to regional and local
autonomy?
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Post-Gaddafi legislatures wanted to mark their place
in history by quickly sending messages of departure
from Gaddafi’s repressive and distorted political
culture. This resulted a.o. in an overambitious time
planning for constitution making and a range of laws
which were conceived as political weapons against
opponents, rather than as balanced regulation of
society.

2.3. A lack of deliberate legislative policy for
the transitional period

Post-Gaddafi governments were so overwhelmed by
urgent short-term problems that they did not develop
a balanced legislative policy and stick to it. As a

result of this — and of the abovementioned political
imbalance - a body of legislation was enacted which
did not befit a “Transitional Period; as it was often
fluctuating and uncertain and did not respond to
people’s real needs.

2.4. Lawmaking itself lacks regulation

Whereas politicians considered legislation as
important, there was no body of clear rules regarding
the process of lawmaking itself. For example,

there was no obligation to publish minutes of
relevant parliamentary debates and governmental
views nor were laws accompanied by ‘explanatory
memorandums. This left much of a free space for
legislative actors. Whereas formal actors such as
government and parliament tended to improvise,
informal actors also started to appear to influence the
process.

2.5. Key role for unexpected actors in the
lawmaking process

Besides the legislative actions of the two parliaments,
the CDA and the government itself, post-Gaddafi
lawmaking has been marked by the emergence

of a range of ad-hoc committees, civil society
organisations, and international organisations

of public or private nature. Admittedly, the
involvement of such bodies has advantages, e.g.,
ad-hoc committees and international organisations
provided useful expertise in the areas legislated,
and the involvement of civil society organisations
did increase participation in lawmaking. Still, there
were risks that needed to be mitigated. The legal
expertise that international organisations brought
was frequently insufficiently informed and hence

unsuitable to Libya’s specific needs and context.
Also, the tendency to use ad-hoc committees served
to further marginalize state institutions which are
meant to play a significant role in legislative drafting,
including the Directorate of Law (DL). Besides, it has
made it difficult to review and monitor how drafting
has proceeded. The involvement of civil society
organizations in lawmaking has positive aspects

but we found that in some cases they resulted in
inequality in participation, as some groups are better
able to voice their concerns and demands than less
organised groups and individuals.*

2.6. Quality of legislation: major flaws
amidst substantive progress

Regarding the quality of legislation, the research
shows a mixed, if not contradictory, picture. On one
hand, since the days of Gaddafi obvious progress

has been made in political and legal reform towards
human rights, democracy, and rule of law, both in the
draft constitution and parts of ordinary legislation.
On the other hand, this research shows numerous
flaws in new legislation. According to the case studies,
standards of legality, subsidiarity, efficiency and
proportionality were not fully complied with.

2.7. Ex ante institutional checks on
lawmaking quality disappeared from
constitutional drafts

Whereas in mature legal systems, the quality of
legislation is guaranteed by certain institutional
guardians or gate-keepers — a council of state, a
directorate of legislative harmonisation, an academy
for lawmaking — such ex-ante institutional checks
do not exist in present day Libya nor in its draft
constitution or laws.

2.8. Drafting and reviewing offices did not
receive training and equipment needed

Due to Gaddafi’s heritage of institutional destruction,
disguised as law- and policy-making from below, the
offices tasked with legislative drafting, including the

36  Ibrahim, S. and Carlisle, J. 2013. “Developing the Case
Against Law 4/1978: Property Claimants in Tripoli” In
Searching for Justice in Post-Gaddafi Libya - A Socio-Legal
Exploration of People’s Concerns and Institutional Responses
at Home and from Abroad, ed. ].M. Otto, J. Carlisle and S.
Ibrahim. Leiden University: Van Vollenhoven Institute,
117-129.

DL in the Mo], were never given professional training
in legislative drafting, nor were they sufficiently
equipped. In contrast, for the judicial sector, there

is the Higher Institute for the Judiciary (HIJ), which
does provide professional courses, and is reasonably
well equipped.

2.9. Constitution-making and lawmaking
involve more than drafting

In order to succeed in reconciliation and
reconstruction, post-Gaddafi Libya has tried to
reinvent itself. The making of its constitution and

of its laws and regulations is considered as a crucial
symptom of this process. Whereas considerable
activities of legislative drafting have indeed taken
place, the draft constitution and many laws often
seem to lack legitimacy because the processes have
not been participatory or transparent. Especially in
the case of constitution making, the focus has been
mainly on its product, the constitution, and not on its
process. The lack of participation and transparency
has prevented Libyans from having a free and open
debate on issues at the heart of the current conflicts,
and thus from reaching national consensus on them.

2.10. Socio-legal research on lawmaking

This socio-legal research has identified crucial
elements of the processes of state building and
reconciliation. Its findings should contribute to the
improvement of lawmaking, a.o. by the development
of realistic legislative drafting courses.
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3. Recommendations

The ten sets of draft recommendations below follow
the order of this report’s ten main findings.”” Each
of the recommendations is addressed to one of the
following actors:

o Parliament I3

« State Council SC

o Government G

 Ministry of Justice Mo]

« Constitutional Drafting Assembly CDA

+ Teaching and training institutions T&T

« International Community, notably Dutch
government IC

+ Legal and socio-legal research institutions R

3.1. Governance context

Continue to support nation-wide political dialogues
so a better environment for lawmaking and
implementation will exist. (G, P, SC, IC)

3.2. Legislation as a political weapon

Develop consensus-based decision-making. (CDA, P,
SC)

3.3. Legislative policy

3.3.1. Limit legislation to what is needed for the
transitional period. (P, SC)

3.3.2. Propose to parliament an annual Legislative
Plan and a mid-term Legislative Policy (four years?),
prioritising what is essential legislation for the
transitional period and what answers immediate and
vital needs of society. (G, SC)

3.3.3. Discuss and enact an annual Legislative Plan
and a Legislative Policy to guide the lawmaking
process. (P)

3.4. Regulation of law making

3.4.1. Make alaw or at least a regulation about
lawmaking, which addresses at least the following
matters: standards of good legislation, steps in
the legislative process, participation, obligation to

37 See Summary of Main Findings, and Synthesis
Report.
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add explanatory memorandum, obligation to keep
minutes of lawmaking bodies, obligation to publish
parliamentary minutes, publication, and obligatory
evaluation of laws. (P)

3.4.2. Include key provisions on the substance and
process of lawmaking in the constitution. (CDA)

3.4.3. Publish the official gazette regularly, both
paper and electronic versions, so enacted legislation
will be known. (Mo])

3.5. Key roles for unexpected actors

3.5.1. When called upon to provide technical
assistance to Libya in lawmaking, assume a
“Responsibility to Learn” approach, i.e. starting from
awareness of local needs, contexts, and domestic
expertise. (IC, notably consultants and their sponsors)

3.5.2. Keep reliance on ad-hoc committees in law
drafting to the minimum, and make sure in such
limited cases to engage professional draftspersons in
such commiittees. (G)

3.5.3. Include in the law or regulation concerning
lawmaking a provision regulating the involvement of
civil society organisations so equal opportunities to
participate in lawmaking are encouraged. (P)

3.6. Legislative quality: flaws besides
progress

3.6.1. Draft a guide for good legislation, with
standards and technical guidelines. (Mo], R, T&T)

3.7. Institutional checks on quality

3.7.1. Include among the independent constitutional
institutions a new institution (legislative drafting
national institute) and make it compulsory for state
institutions to seek its opinion about draft legislation,
and justify any deviation from its advice. (CDA)

3.7.2. Establish a support office composed of
legislative experts (non-members) to advise on
legislative drafting in particular, and lawmaking in
general. (P)

3.8. Training and equipment

3.8.1. Establish an institute for legislation to provide
the aforementioned in-service training. (G)

3.8.2. Develop and deliver courses on legislation
drafting. (T&T)

3.8.3. Include legislative drafting training courses in
curricula of academic and practitioners’ institutions.
(T&T)

3.8.4. Enable in-service training in legislative
drafting to draftspersons in the Ministry of Justice,
legal departments of other ministries, and public
bodies. (G, Mo]J)

3.8.5. Assist in developing and delivering training
courses on legislative drafting to draftspersons in the
HoR, MoJ, and other ministries and public bodies.
(IC)

3.9. Participation, inclusiveness,
transparency: legitimacy

3.9.1. Be more participatory, inclusive and
representative in lawmaking processes. (CDA, P)

3.9.2. Be transparent. (CDA)
3.9.3. Reconstruct the committee established to

review legislation’s compatibility with Sharia, so it will
be more inclusive and legitimate. (P)

3.10. Socio-legal research

3.10.1. Regularly evaluate (ex post) enacted and (ex
ante) proposed legislation. (R)

3.10.2. Provide expertise-based technical assistance
on selected topics to the CDA, so it can finish its task
properly. (R, IC)

3.10.3. Provide research-based suggestions for the
contents of legislative training courses. (R)
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4. Report of Activities

The Assessing Legislation for Libya’s Reconstruction
Project included several activities formed the basis
for the assessment: case studies, workshops, and a
conference.

4.1. Case Studies of Post-Gaddafi
Legislation

4.1.1. Introduction

Six case studies were conducted to underpin our
assessment of post-Gaddafi legislation. They varied
in terms of their subject matter, the actors involved
in their making, their time of enactment; hence,

they provide a good cross-section of the legislation
produced in the aftermath of the February revolution.
The researchers who conducted these cases combine
legal knowledge with relevant practical experience.
Khaled Ziwo conducted the first case on Law 4/2012
on the GNC elections. He describes how and why
this law dealt with the voting system, political parties’
representation, and electoral judiciary. His analysis

is particularly significant given the fact that he was a
member of the committee that drafted the CD, which
provided for the GNC as the first elected legislature,
and was also the Coordinator for Political Parties’
Affairs within the Libyan High Commission National
Elections.

The second case study focuses on laws regulating
another important institution, i.e. the Supreme
Council for the Judiciary (SCJ). Marwan Tashani
who is a judge and the Chairman of the Libyan
Organization for Judges describes how laws and
draft laws concerning this institution were made
throughout the transitional period.

The third case concerns a draft law on civil society
organizations that was made not long after the
February revolution but has not been enacted yet.
This case is conducted by Nasser Kekil who is the
Executive Manager of the Libyan Civil Society
Commission.

The forth study addresses Law 1/2013 on the
Prohibition of Transactions involving Usury. It
discusses how far the post-Gaddafi legislature is
prepared to go in Islamising laws, and at what cost.
The researchers are Nasser Algheitta, an academic
specialised in human rights law, and Daw abu Ghrara,
a Sharia specialist.
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The fifth and Sixth cases deal with transitional justice.
Hala el-Atrash, Lecturer in Human Rights Law and
former Director of the Civil Society Commission,
deals with Law 29/2013 on Transitional Justice. Jazia
Jibreel, Lecturer of Criminal Law, addresses the draft
law on raped and tortured women that, when it got
stuck in the GNC, was turned into a Decision of the
Council of Ministers on Addressing the Situation of
Sexual Violence Victims.

In order to contribute to a general assessment of post-
Gaddafi legislation, the researchers were encouraged
to include in their studies certain concepts: the
problem the law/draft law aimed to address, the
context of making the law/draft law, the main actors
involved, stages of lawmaking, the underlying policy,
effectiveness, and quality of legislation. Though not
all researchers could obtain data on all aspects, these
concepts served as useful guidelines.

4.1.2. Law 4/2012 on the Election of the GNC and its
Effects on Libya’s Political Life (by Khaled Ziwo)

The NTC was the governing body in the aftermath of
the 17th February revolution, and was supposed to
act as such for the entire transitional period. When
the constitution would be issued, and a legislative
body accordingly elected, the NTC would hand over
to that body. Yet, calls were made for the NTC to

step down earlier, and hand over to a transitional
elected body, i.e. the GNC. The NTC being unelected
was the argument cited to support these calls. In
reality, however, the two main political groupings
were behind these calls, and made them for their
own advantage. These were the Coalition of National
Forces (CNF) led by Mahmoud Jibreel and the
Muslim Brotherhood (MB); both wanted a new body
in which they could secure more seats, hence more
influence. However, these calls were unfounded. It
was unrealistic to demand for elected institutions in
the immediate aftermath of the revolution. Besides,
the NTC was domestically and internationally
supported. However, under pressure the GNC

had to give in to these calls, and change the draft
Constitutional Declaration. When initially submitted
by the committee appointed by the NTC and headed
by a Supreme Court judge, the draft of the CD
proposed a twenty-month transitional period entirely
overseen by the NTC. However, it was amended so
that the GNC would be elected and take over from the
NTC. In the researcher’s opinion this could happen
because, in spite of the NTC including over a hundred
members, the decision-making was restricted to

just a few members together with the chairperson.
Those members belonged to the two main political
groupings: CNF and MB.

In accordance with the CD, Law 4/2012 was enacted.
This law was defective, and so contributed to Libya’s
chaotic situation. This could be seen in the voting
system, distribution of seats between parties and
individuals, interpretation of the term ‘individual,
and electoral courts.

In terms of the voting system, the law opted for

the single non-transferable vote (SNTV) upon the
advice of international experts to avoid seats being
dominated by big tribes. This system, however, led to
some candidates in multi-seat constituencies wining
seats with low votes, e.g. no more than 150 votes.
This could cast factual though not legal doubt about
whether those candidates could truly represent the
nation.

With regard to the distribution of seats, the GNC’s
200 seats were divided as follows: 120 for individuals
and eighty for parties. As such, the law chose for the
middle ground between two conflicting opinions. The
first wanted to exclude political parties altogether;
there had been no real political parties, and all
existing ones were either formed after the revolution,
or opposition groups formed abroad and both had no
experience in state affairs. It would be quite risky to
allow such inexperienced entities to run the country
in those difficult times. Besides, the vast majority of
Libyans were not members of political parties, and

so qualified and able persons would be sacrificed in
favour of political parties. The other opinion is the
exact opposite. There would be no real democracy
without parties, and Libya’s capable persons are the
opposition leaders who had been involved in politics
in exile unlike the rest of Libyans. Thus, political
parties should be given wide access to the GNC.

The view that found its way to the law started from
the argument that Libya’s political parties lacked
experience; yet, the best way to deal with that would
not be to bar them from entering the GNC. They
should be granted limited access to the GNC, and
increase their ‘share’ in future legislative bodies
gradually. As a result, political parties were allocated
eighty seats, while individuals were given 120. It
should be clear that those individuals were required to
be independent; otherwise, the division of seats would
become meaningless.

Yet, when the law was enacted, the term independent
was replaced with the term individuals. Consequently,

political parties managed to secure more seats than
they were supposed to through those who ran for
election as individuals and joined political parties’
blocks after they got inside the GNC.

In addition, the law left dealing with election-related
complaints and appeals to the ordinary judiciary,
while it should have provided for a specialised
independent tribunal or court for electoral affairs.

Drafting Law 4/2012 in such a way led to an
unintended gap between formal results and real
results. The official results were as follows: 120

seats for individuals, thirty-nine seats for the CNE,
seventeen seats for MB (the Justice and Construction
Party), and twenty-one seats for others parties. The
real results were quite different. The CNF won around
seventy to seventy-five, MB about fifty-five to sixty,
the National Front Party about eleven seats, and not
more than fifty to fifty-five elected members were
seen as individuals.

This has devastating effects not only on the GNC’s
performance, but on Libya’s political life as a

whole. Political parties in Libya did not start from

a consensus on a common national agenda, and
simply brought their divisions into the GNC. Their
pronounced programmes differed a little; their
practices, however, varied significantly. Political
inexperience must have played a role. For example,
the CNF was a collection of ineffective parties and
civil society organisations, and relied heavily on the
personality of its leader Mahmoud Jibreel, the first
prime minister after the revolution. As a result, the
performance of the CNF reflected the choices and
decisions of Jibreel with no real input from others in
the coalition. The end result was an assembly deeply
divided between political blocs, hence, unable to
tulfil Libya’s transition requirements. Not only that,
the performance of the GNC disappointed Libyans
who had participated in electing it, and made them
lose their enthusiasm, and possibly confidence, in
the election process. This could clearly be seen in the,
very, low turnout for the subsequent elections of the
HoR and CDA.

For Libya to succeed in its transition to democracy;,
the deficiencies associated with Law 4/2012 will
need to be addressed. Effort should be made to
increase Libyans’ awareness of electoral processes,
and this should not be limited to the importance of
participation, but also include the basics of these
processes so the participation will be well-informed.
Also, an independent and specialised electoral
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judiciary should be established. Additionally, a more
suitable electoral system should be chosen. In all that,
the past experience should be considered. Hopefully,
this will restore Libyans’ confidence in democracy,
and get the country on the right track.

4.1.3. Laws on the Judiciary in the Aftermath of the
Revolution (by Marwan Tashani)

This study considers legislation and draft legislation
concerning the judiciary in post-Gaddafi Libya.

It focuses on three amendments, and a proposed
amendment, to Law 6/2006 on the Regulation of
the Judiciary. All these amendments concerned the
Supreme Council for the Judiciary (SCJ).

The first amendment was introduced on 13 November
2011 via Law 4/2011. The aim was to make the
judiciary more independent from the executive

by restructuring the council. According to this
amendment, it included the president of the Supreme
Court, the prosecutor general, and the presidents of
the seven courts of appeal. The minister of justice
and his deputy were excluded as well as the heads

of the ministry’s directorates of law, government
lawyers, and people’s lawyers. The main actor behind
Law 4/2011 was the minister of justice at that time,
Mohammed Allagi, who was a prominent lawyer,
former head of the private lawyers’ bar association
and a human rights activist. The law aiming to make
the judiciary more independent was to assure the
international community that the judiciary, as such,
could deal with the atrocities of Gaddafi’s regime and
their perpetrators, without any undue influence from
the executive. The law evoked different responses.
The exclusion of the minister and his deputy was
welcomed domestically and abroad as an important,
though insufficient, step to separate the judiciary
from the executive.” But, the members of the
directorates opposed the removal of the heads of the
directorates. To them, the law intended to demote
their directorates, and signalled a plan to exclude
them altogether from the judicial institutions. Indeed,

38 It was said to be insufficient because .. the council
still is financially dependent on the justice ministry and
that both the Supreme Court chief and prosecutor general
are appointed by the legislature” (International Crisis
Group (2013, 16)). However, ILAC concluded that “[j]
udicial independence has been substantially enhanced
through the removal of the Ministry of Justice from

the High Judicial Council [...] judges, prosecutors, and
private lawyers now appear to share a clear commitment
to revitalizing the rule of law in Libya (ILAC 2013). For an
assessment of these reports, see Carlisle 2013a, 49.
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the law reinforced their suspicion by changing the
name of the council to the Supreme Council for the
Judiciary (SCJ) rather than a council for judicial
institutions. Those members amounted to more
than 2500 lawyers, the vast majority of the judicial
institutions’ members, and under their pressure,
Law 4/2013 was enacted to restore the heads of the
directorates to the membership of the council. Not
only that, Law 14/2013 allowed the council’s members
to elect the president and deputy president of the
SCJ. Thus, it became possible for any member, not
necessarily the president of the Supreme Court, to
head the SCJ.

The SCJ was the prime actor behind the law. It

made the draft without any consultation with the
judicial institutions, and submitted it to the GNC

that enacted it almost as it was. It differed in that the
draft had proposed that the head of the SCJ would

be the representative of the Supreme Court, whereas
the enacted law allowed all SC] members to run for
the position. Apart from that, the GNC adopted the
SCJ's thinking as if it found that judicial affairs should
be left to the SCJ. Also the GNC was at that time
debating the sensitive draft of the Political Isolation
Law and had, it appears, no time to thoroughly review
the SCJ draft. Neither the SCJ nor the GNC was
interested in receiving feedback from members of
judicial institutions.

Several parties were not happy with Law 14/2013. The
Supreme Court had its reservation on allowing all
members of the SCJ to run for head of the SCJ, and
when the election resulted in the representative of
the Tripoli Appellate Court becoming the head, the
representative of the Supreme Court boycotted the
SCJ sessions. Most staff members of the directorates
of law, people’s lawyers, government lawyers as well
as primary courts’” judges were also unsatisfied with
the law. It required being at least of the consular
grade for both running for the SC] membership
and nominating members, which was too high a
requirement. For example, less than 20% of the
members of the directorates met this requirement.

Further amendments to the composition of the SCJ
were sought in the period after mid-2014 when
Libya was divided by having two governments.

The al-Bayda-based minister of justice submitted

a proposal to the HoR to reorganise the SCJ so the
minister of justice would head it. The reason for this
proposal was, it seems, merely political. The minister
of justice in this ‘eastern’ government was frustrated

by the Tripoli-based SCJ ignoring his requests, and
wanted to have a council controlled by his ministry.
Practically, his proposal would, if adopted, lead to
creating a new council for the judiciary in the east.
The proposal was, however, rejected by the HoR. It
was seen a setback for judicial independence, and

a blow to national unity. The Tripoli-based GNC,
however, did introduce a change to the SCJ. Law
6/2015 states that the council shall be headed by the
president of the Supreme Court, and that the deputy
position shall be occupied by the head of the judicial
inspection directorate, instead of the prosecutor
general.

To conclude, though they (Law 4/2011 and Law
14/2013, Law 6/2015, ed.) were issued by different
bodies, the NTC and the GNC, the laws had
something in common: they were not based on a clear
and well-defined reform strategy aimed at developing
the judiciary.

4.1.4. Draft Law on Civil Society Organizations (by
Nasser Kekli)

This study assesses a draft law on civil society
organizations. It notices that there has been a need to
regulate these organizations in post Gaddafi Libya.
On the one hand, there has been a huge increase in
their number: from only 270 in 2010, they grew to
exceed 3000 by the end of 2014. On the other, existing
legislation, being enacted by the old regime to tighten
its grip on non-governmental organizations, is too
restrictive, hence, unfit for the post Gaddafi era. The
draft itself, however, does not respond adequately to
this need, the study concludes.

The study starts by describing the developments

of the regulations of civil society in Libya since
independence, under both the Monarchy’s regime and
Gaddafi’s. It observes that under the latter, Law NO.
111/1970 was the main tool to regulate civil society
associations until the enactment of Law NO. 19/2001
that intended to make the regulations more in line
with the regime’s ideology and policy, resulting in
great restrictions on the formation and performance
of civil society associations. There was an attempt in
2010, as part of the reform efforts introduced under
the auspices of Saif al-Islam Gaddafi, to enact a new
law lifting these restrictions, but the draft was never
actually enacted.

The Interim Constitutional Declaration issued
by the NTC in August 2011 obligates the state to

guarantee the freedom of establishing political parties,
associations and other civil society organizations,

and enact laws to this effect. However, while the NTC
enacted Law NO 29/2012 on Political Parties, it failed,
as well as its successors: the GNC and HoR, to enact
one concerning civil society organizations. There was
indeed a draft made by a committee that the First
Interim Government formed in 2011, and submitted
to the GNC in 2013, but, it was never adopted as law.

This is, the study concludes, rather good news.
The draft is so problematic that it is fortunate that
it has not been enacted. It goes too far in lifting
the restrictions Law NO 19/2001 imposed on

the formation and performance of civil society
organizations, and does not sufficiently meet the
criteria of good legislation, notably, subsidiarity
and proportionality; legitimacy, enforceability, and
simplicity, clarity and accessibility. Therefore, the
study concludes that a new draft free from these
deficiencies should be made.

4.1.5. Law 1/2013 on the Prohibition of
Transactions Involving Usury (by Nasser Algheitta
and Daw abu Ghrara)

This case study deals with Law 1/2013 that forbids
transactions involving interest. This law was
introduced in the aftermath of the 2011 February
revolution as part of measures to make legislation
more Sharia conform. Other examples include the
amendment of Law 10/1984 on Marriage and Divorce
lifting restrictions to polygamy, and a statement
issued by the GNC, which obligated the CDA to
deem Sharia the source of legislation, and abolish any
legislation incompatible with it. One would assume
that such measures should not be introduced until the
constitution, with a provision on the role of Sharia

in lawmaking, is enacted. Why was Law 1/2013
introduced already in 2013? Was it needed? Is it
constitutionally based? Is it in harmony with existing
legislation? Can it be implemented? If so, will it then
achieve its goal? These are the questions the study
aims to answer.

Unlike the preceding monarchy era, Gaddafi’s
regime witnessed Islamisation of laws regulating
financial transactions. Accordingly, the Civil Code
was amended to prohibit charging interest; yet, the
prohibition was limited to transactions between
natural persons. If one party to the transaction was
a legal entity, e.g. a bank, it would still be possible
to charge interest. In practice, this meant that many
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transactions were not affected, especially those
involving banks. Calls were made to annul interest
particularly in mortgage lending but to no avail.

Once Gaddafi’s regime was ousted, the debate was
revived. Within the Central Bank there were three
views. The first one was to immediately Islamise the
banking system; this is what the Islamic identity of
Libyan society requires, and no consideration should
be given to the needs of economic development and
good governance. The second view agreed that the
Islamisation of the banking system was the ultimate
goal; still, this should not be done in haste; failure
could mean the end of Islamic banking. The third
opinion was to incorporate Islamic banking in the
modern economic system in the ways followed by
countries like Saudi Arabia and Jordan; otherwise,
the banking system would collapse. At the end,

the Central Bank was unable to reach consensus

on whether or not to convert to Islamic banking.
Commercial banks were fearful of the move, and
there was a general consensus that full conversion
to Islamic banking would be unattainable.

Quite differently, Dar el-Ifta and the Ministry of
Endowment supported immediate conversion of the
banking system, and lobbied the GNC to adopt the
draft of Law 1/2013.

The GNC enacted the law. The discussion was
dominated by those who saw the law as a necessary
step towards the realisation of Libya’s Islamic identity.
Their argumentation, however, in our opinion, is
unsound. Surely, the Constitutional Declaration
deems Sharia the principal source of legislation,

but this does not necessarily mean that non-Islamic
banking legislation is unconstitutional. Sharia can

be interpreted in ways that could accommodate such
legislation. The experience in other Muslim countries
that have similar constitutional provisions is a
testimony of that.

Law 1/2013 is not in harmony with the existing

body of legislation on banking. This body consists

of legislation on conventional banking, notably Law
1/2005 on Banks, and legislation on a mixed system,
i.e. Law 46/2012 that added a chapter on Islamic
banking to Law 1/2005, and now Law 1/2013 on
purely Islamic banking. The latter simply destroys the
basis of the former, i.e. interest charging. Therefore
Law 1/2013 does not fit in the existing legislation, and
its rules of interpretation.

This has made the implementation of Law 1/2013
an uneasy job, to say the least. While its provisions
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are not very detailed, and tend to be general, it is
unaccompanied by an explanatory memorandum.
Thus, those entrusted with applying it have to resort
to unspecified Islamic jurisprudence opinions
whenever the law is silent on a particular issue.

This is indeed a difficult task for specialists in this
jurisprudence, let alone banks’ personnel. In fact,
while the law was supposed to be implemented on 1
January 2015, this has largely not been the case. In
turn, the percentage banks allocate to investment,
declined from 85% before Law 1/2013 to only 35%
after that. There is a consensus amongst employees
that applying Law 1/2013 as it stands will cause these
banks huge losses, prevent them from investing their
money, and result, eventually, in their collapse.

The researchers conclude that any move towards
Islamisation of the banking system should, unlike
what happened in the case of Law 1/2013, be preceded
by a study of available options from different angles:
Sharia-based, legal, economic and financial. Besides
Libya’s specific needs and contexts, other experiences
should be considered as well.

4.1.6. Draft Law on Raped and Tortured Women;
and Decision 119/2014 on Addressing the Situation
of the Victims of Sexual Violence (by Jazia Jibreel)

This case is about the legislative efforts to address
grievances of Libyan women raped or tortured as
part of Gaddafi’s efforts to suppress the 17th February
revolution. First, there was a draft law written within
the Ministry of Justice (Mo]) and submitted to the
GNC for enactment. However, when it became clear
that this would not be achieved, the ministry got it
enacted in a different way, this time as a decision by
the Council of Ministers. The researcher studied both,
and in doing so, she interviewed key persons in the
GNC, HoR, Mo], and lawyers.

In 2011, it was realised that amongst those displaced
in Tunisia because of the conflict, there were persons
especially women who had fallen victim to rape by
Gaddafi’s soldiers. Several lawyers were there to help,
and it happened that one of them became the Justice
Minister, Salah el-Marghani, and another the Deputy
Justice Minister for Human Rights, Sahar Bannoni.
It should come as no surprise that they took on their
shoulders to get a law addressing the grievances of
those victims. In drafting it, the deputy minister was
inspired by those victims” wishes, and by Law 3/2013
granting privileges to those disabled because of the
liberation war against Gaddafi.

Their draft was then submitted to the GNC for
enactment. It received media attention, and support
from international organisations. For example, the
chairperson of the Italian Parliament expressed her
wishes to attend the session in which the law would be
passed. This never happened because of the resistance
the draft faced in the GNC. Some members saw it

as contrary to values of Libyan society; Islam, they
claimed, encourages maintaining rape cases secret.
Some pointed out that the law, if enacted, could allow
some indecent women to claim that they were victims
of the former regime to benefit from the privileges
provided. In the end, it was clear that the draft was
not going to be enacted. The minister of justice then
resorted to the Council of Ministers to issue the draft
as a ministerial decision. Indeed, the council issued
this as Decision 119/2014 on Addressing the Situation
of the Victims of Sexual Violence.

This decision raises several issues. First, it does

not seem to meet the criterion of subsidiarity:
setting norms at the appropriate level. The decision
establishes rights and obligations, and assigns the
state financial obligations, and such matters should
be dealt with by an act of parliament. Rules that must
be promulgated by an act of parliament should not
be laid down in delegated legislation. Besides, the
executive is, according to the 2011 Constitutional
Declaration, allowed only to issue executive
regulations, i.e. to facilitate the implementation
and enforcement of parliamentary acts. Obviously,
Decision 119 is not part of such regulations.

Some provisions of Decision 119 do not meet the
criterion of implementability. For example, the
decision requires the Ministry of Local Governance
and the Directorate of Civil Status Affairs to choose
adoptive families suitable to the environment of
children of rape; yet, it does not explain how this
can be applied. Also, the decision relies heavily

on monetary compensation and benefits. This
raises a question on the ability of the state to fulfil
such financial obligations. Also, it could be seen

as contributing to the compensation culture that
Gaddafi’s regime nurtured; a culture in which victims
are paid off for their silence. Such culture seems to
feature in all transitional justice measures in post-
Gaddafi Libya and this decision is not an exception.

The harmonisation criterion appears to be unmet as
well. When classifying the victims of sexual violence
into groups, the decision unfoundedly distinguishes
between women who, as a result of the assault, lost

their womb, and those caused to lose a breast. The
Libyan criminal law treats equally cases where a limb
or organ is lost or permanently weakened. However,
despite making this distinction, the decision does not
differentiate between victims in terms of the rights
and utilities it provides. The distinction is therefore
meaningless. In addition, the decision includes in

its definition of the victims of rape and violence ...
minors who were coerced into becoming part of the
groups of victims who suffered the lustful acts of
Mu‘amar al-Gaddafi and his sons during his dark
reign.” This is not compatible with the criminal

law that states that sex offences against minors

are considered crimes regardless of the minor’s
consent. Indeed, criminal law deems as evidence

of coercion the fact that the victim is a minor, and,
as an exception to the general rules, disregards any
plea of not knowing the age of the victim. Therefore,
‘coercion’ should not have been part of the definition
of this crime.

According to the Deputy Minister of Justice for
Human Rights, there have been efforts to resubmit
the draft law before the HoR. Also, Siham Sirgaiwa,

a member of the HoR, said that she submitted a
proposal to this effect signed by fifty members. If this
is achieved, the subsidiarity criterion will be satisfied;
still, other criteria for good quality legislation need
to be met as well, and this will require a thorough
revision of the draft before it becomes a law.

4.1.7. Law 29/2013 on Transitional Justice (by Hala
el-Atrash)

This case study assesses Transitional Justice Law
29/2013. When this law was issued, there were
already several laws dealing with transitional justice,
notably Law 17/2012 on National Reconciliation and
Transitional Justice, and this led to questioning the
rationale behind introducing it. Some saw the law as
an attempt from Ali Zeidan’s government to show to
the world that it was doing something about human
rights atrocities, not only those inherited from the
Gaddafi era, but also those occurred in the aftermath
of the February revolution. Others claimed the laws
came to exert pressure on some groups within the
GNC. The government, however, presented the law
as a necessary step to establish a comprehensive
transitional justice system. In its view Law 17/2012
was largely insufficient, and needed replacing.

However, Law 29/2013 turned out to be problematic
as well. As a draft, it had been prepared at the
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Mo] that, after amending it in accordance with
comments received from the International Centre for
Transitional Justice, referred it to the GNC. The draft
included forty-three articles divided into six chapters
on general provisions, fact-finding and reconciliation
commission, inspection of institutions, reparations,
investigation and trial, and concluding provisions.
But, when the GNC issued Law 29/2013, only
thirty-four articles remained and the two chapters

on institutions’ inspection, and investigation and
trial had been removed. There was no explanatory
memorandum clarifying why the changes had been
made, but amongst the provisions omitted, there were
those concerning human rights violations possibly
committed by revolutionaries, and so the omission
aimed, it seems, at protecting them; this was indeed a
strong sign of the politicisation of this law.

The criterion of legality was not complied with as
Law 29/2013 violates the principle of equality before
law that is enshrined in the 2011 Constitutional
Declaration as well as international charters, e.g.
Article 7 of the Universal Declaration of Human
Rights. It unfoundedly distinguishes between human
rights violations in terms of who committed them
and when; those committed by Gaddafi’s regime

are clearly and unequivocally condemned, whereas
subsequent ones are restricted to those that caused
harm to society’s fabric and those which, albeit
necessary to protect the revolution, are associated
with behaviours incompatible with the revolution’s
principles.

The law is also loaded with unclear and poorly
written provisions. For instance, it deems as part of
transitional justice “issuing laws and constitutional
texts that reveal the justice of the 17th February
revolution, injustice of the former regime, and
illegality of unjust laws.” It also abolishes important
laws retrospectively, in a clearly ideology-laden
language, and without addressing the consequences
of such annulment. Article 6 reads: “The laws

issued by the previous regime to express its wishes
and without any shari or constitutional basis [are]
amongst unjust legislation and shall be deemed void
and unconstitutional from the time when they were
drafted ...” One cannot help but wonder how a law
can be abolished from the time it was only a draft, i.e.
before it even became a law?

In addition, it is not clear how the law fits in with
other transitional justice-related laws. These laws have
already established commissions and committees,
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assigned tasks and established rights.

There is a need to rethink Law 29/2013, and enact a

new law that avoids the shortcomings of Law 17/2012.

Other countries’ experiences should be considered,
but above all Libya’s own experience in dealing with
past atrocities should inspire the making of the new
transitional justice law. Mithaq el-Harabi, the Harabi
covenant, is an inspirational experience, that is when
tribes in the eastern part of Libya agreed to end
their past disputes, prevent any future ones, and not
to claim any past rights, until the fate of the nation
would be determined, and a national government
would be formed. In that case, only rights could

be claimed before that government, and through
legitimate means. The making of the new law should
also involve all relevant parties, including the victims
and their families, civil society organisations, tribal
leaders, media professionals, and international
organisations.

4.2. Workshops

Two workshops were held: one on constitution
making and the other on legislative assessment.

4.2.1. Workshop on Constitution Making in Libya, a
Study of its Procedural and Substantive Aspects

This workshop was organized in Tunis on 1-2 March
2015 by the Benghazi Research and Consulting
Centre, CLSS and VVI, and supported by the Royal
Netherlands Embassy - Tripoli and the European
Union Delegation to Libya.

Background:

On 24 December 2014 - the same day as Libya’s
independence - the CDA announced the finalization
of the first draft chapters by its TCs. These draft
chapters were made public on the website, enabling
the Libyan people to access them and provide the
committees with comments and suggestions. In
particular, the CDA acknowledged the importance of
opinions of experts in the process of constructing an
integrated and uniform Draft Constitution.

Thus, the organizers decided to hold a workshop

on the procedural and substantive aspects of the
constitution making. For the Benghazi Research and
Consulting Centre, this came as part of a project it
initiated in mid-2014 to support the CDA; other parts
included writing and publishing academic papers,

translating constitutional documents, organizing
discussions between experts and members of the
drafting committees, and facilitating more workshops
both inside and outside of Libya. For the CLSS

and VVI, the workshop was part of the Assessing
Legislation for Libya’s Reconstruction Project.

Objectives of the workshop:

« To analyse the constitution making of Libya in
terms of procedure and substance, and identify
points of success (and failure).

 To discuss and formulate specific
recommendations to the CDA on what could be
done to tackle any limitations,

« To raise awareness among Libyans and those
members of the international community
interested in the constitution making process in
Libya.

The analysis and findings from this workshop were
presented in the form of a report to the CDA.

The workshop was very well attended. In addition to
the President and twenty-seven members of the CDA
(out of fifty six), there were Libyan academics, as well
as international experts from Tunisia, Egypt, Kenya,
the United States, and the Netherlands. The two days
were divided into four sessions relating to guiding
principles of the constitution, rights and freedoms,
the role of the judiciary and the armed forces, and the
legislature, executive and local governance. Expert
Libyan academics and practitioners presented papers
on specific topics during each session, followed by
comments from international experts. There was
plenty of time for open discussion in each session,
allowing members of the CDA and other participants
to intervene and share their views.

Programme:

Sunday 01-03-2015

09:00 - 09:30  Registration
09:30 -10:00  Opening Session:

« Opening by Dr. Suliman Ibrahim, Director, Law
and Society Studies Centre, Benghazi University,
convenor

o Welcoming words by Dr. Fathi Ali, Assistant
Professor of Economic and Director the Research
and Consulting Centre, Benghazi University

o Welcoming words by H.E. Dr. Ali Tarhouni, the

President of the Libyan Constitution Drafting
assembly

o Welcoming words by H.E. Ambassador Nataliya
Apostolova - Head of the European Union
Delegation to Libya

o Welcome words by H.E. Hans Sandee, Royal
Netherlands Ambassador to Libya

o Welcome words by Prof Jan Michiel Otto,
Director, Van Vollenhoven Institute, Leiden
University, co-convenor

10:00 - 12:45  First Session: Principles of
Constitution Making

10:00 - 11:00:

o An Overview of the Draft Constitution by
Giuma Atigha (Lawyer and former First Deputy
Chairman of the General National Congress)

 Guiding Principles of the Constitution by
Saleh Senoussi (Professor of Political Science at
Benghazi University)

« Consensus by Najib el-Hassadi (Professor of
Philosophy at Benghazi University)

 Public Participation by Marwan Tashani (Judge
and Chairman of the Libyan Association of
Judges)

11:00 - 11:15 Coffee Break
11:15 - 12:45

« Discussion by Zaid Al-Ali (Lawyer specialized
in comparative constitutional law, currently
working at Idea and based in Cairo)

« Discussion by Fadhel Moussa (Professor of Law
at the University of Carthage and member of the
Tunisian National Constitutional Assembly)

o Open discussion of the papers presented in
session 1.

12:45 - 14:00 Lunch break

14:00 - 15:00  Second Session: “Rights and
Freedoms”

14:00 - 15:15:

« Overview of Rights and Freedoms by Jazia Gebril
(Lecturer in Criminal Law and Dean of the
School of Law at Benghazi University)

 Criminal Law Principles in the Draft
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Constitution by Mohamed Magoura (Professor of
Criminal Law at the University of Tripoli)

« Women’s Rights by Azza Maghur (Lawyer &
Human Rights Activist)

+ National Identity and Minority Rights by
Mahmoud Abou Suwa (Professor of History at
the University of Tripoli)

o The Status of Sharia by Suliman Ibrahim
(Assistant Professor of Law and Director of the
Centre for Law and Society Studies at Benghazi
University)

15:15-15:30 Coffee Break
15:30 - 17:00:

+ Discussion by Jill Cottrell Ghai (Expert in
constitutional law, currently working in Kenya on
the Kenyan Constitution)

« Discussion by Salma Bakar (Member of the
Tunisian National Constitutional Assembly)

o Open discussion.

Monday 02 March 2015

09:00 - 10:30  Third Session: “The Judiciary &
Army and Police”

o The Judiciary by el-Kuni Abuda (Professor of Law
at the University of Tripoli)

« The Army and Police by Amal Obeidi (Associate
Professor of Political Science at Benghazi
University)

« Discussion by Haykal ben Mahfoudh (Professor
of Public Law at the University of Carthage)

« Discussion by Jan Michiel Otto (Professor of
Law, Governance and Development at Leiden
University and Director of the Van Vollenhoven
Institute)

« Open discussion.

10:30 - 10:45 Coffee Break
10:45 - 12:15  Fourth Session. “The Executive”

o The Relationship between the Executive and
Legislature by Salah Allam) Lecturer of Law at
Benghazi University)

+ Local Administration by Abir Imneina (Lecturer
of Political Science at Benghazi University

» Discussion,

« Discussion by Zachary Elkins (Associate
Professor at the Department of Government of
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the University of Texas)
+ Open discussion.

12:15-12:30 Coffee Break
12:30 — 14:30  Final Session:

« Participants were divided into 3 groups:; each
to be consisted of CDA members, and Libyan
and international experts, and to discuss the
important controversial issues related to its topic
and

o Participants were divided into 3 groups:
procedural aspects, rights and freedoms, and the
state institutions

« Each group included CDA members, Libyan
experts, and international experts.

« Each group discussed the important controversial
issues related to the group’s topic, with a view to
suggesting ways to address them;

 Each group wrote a summary of the discussions,

« Summary presentations and closing remarks.

4.2.2. Workshop on Assessing Post-Gaddafi
Legislation

Under the title Assessing Post Gaddafi Era Legislation,
a workshop was held in Tunis on 10-11 June 2015.
The workshop was part of the Assessing Legislation for
Libya’s Reconstruction project that is jointly conducted
by the VVI and CLSS, and mainly funded by The
Royal Netherlands Embassy in Tripoli.

The objectives of the workshop were three-fold:

Introducing the participants to the main theories
and practices of law making for development, and
discussing how they can be used in the Libyan
context.

Discussing the selected case studies: what is the
legislation (or draft legislation) studied, why is it
studied and how?

Developing concrete plans for the completion of the
case studies, and submission of the papers based on
them, prior to the final conference that would be held
in The Netherlands on 10 September 2015.

The workshop was structured according to these
objectives. The first day was mainly introductory.

Jan Michiel Otto, Professor of Law, Governance and
Development at Leiden University and Director of
the VVI, introduced the participants to the main
theories and practices in lawmaking for development.
Following that, Suliman Ibrahim, Assistant Professor
of Private Law, Director of CLSS, introduced the
project, and the criteria proposed for assessing Libyan
legislation. Then, all participants had a discussion on
how the Libyan context could be taken into account
when the theories, practices, and criteria introduced
would be applied to their chosen case studies.

The first case study was presented by Nasser Alghitta,
lecturer of Law, Al-Zaytona University, on the
constitutional declaration issued by the Interim
National Transitional Council (NTC) in 2011.

This declaration was designed to govern Libya’s
transition from Gaddafi repressive rule to a modern
democratic state, and outlined a roadmap envisaging
an elected General National Congress (GNC) to
replace the NTC, and appoint a Constitution Drafting
Assembly (CDA) to write a permanent constitution.
However, this roadmap has undergone several major
amendments, such as establishing that the members
of the CDA are to be elected rather than appointed,
and creating a second legislative body, a House

of Representatives (HoR). How the constitutional
declaration was drafted and enacted, and why it went
through several amendments and how that was done,
were amongst the questions that Nasser would be
addressing in his case study. This would certainly shed
light on how this important declaration came into
existence, and the roles of different players in that. As
such, it would show how legislation of constitutional
nature is made in the new Libya.

The second case study concerned the GNC elections
law and its effects on the political system. Khalid
Ziwo, Lawyer, Head of Benghazi Branch, the National
Council for Civil Liberties and Human Rights,
explained the debate that surrounded the law. His
study highlighted notably the role that should be
assigned to political parties; whether individual
candidates should be independent; electoral courts;
and how the decisions made on these matters
negatively affected the resulting GNC, hence, the
political system of the country.

The third case study focused on legislation related

to the army and police, constitutional or otherwise.
Amal Obeidi, Associate Professor of political science,
Benghazi University, reviewed the different laws

and decrees issued by the NTC and GNC either to
strengthen the army and police institutions or de/
legitimize revolutionaries’ battalions. She also referred
to the several drafts made by the relevant CDAs TC
on police and armed forces.

The fourth case study concentrated on the draft
pending before the legislature on civil society
organizations. Nasser el-Kekli, Lawyer, Executive
Director of the Libyan Commission for Civil Society,
highlighted the need for such a law especially after
the February revolution that opened the door to the
establishment of local civil society organizations in
unprecedented numbers, and the presence of many
foreign ones. Laws inherited from the Gaddafi era
proved insufficient, and so a new draft was proposed
to replace them. There are, however, several questions
about this draft such as how it was made, by whom,
according to what policy, and what positions it

will take regarding local and foreign civil society
organizations. Nasser’s aimed to address these
questions.

The fifth case concerned the 2013 Transitional Justice
Law. Hala el-Etrash, Lecturer of Public International
Law, Benghazi University, explained that this law
came as a response to the need to appropriately
address transitional justice concerns, especially after
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the failure of its predecessor, the 17/2012 Law on
Setting the Foundations for National Reconciliation
and Transitional Justice. However, the new law has
also proven to be also problematic. It is claimed

to significantly and unjustifiably differ from the
draft made by the drafting committee, and to have
neglected advisory opinions given by specialized
international institutions without any clarification.
Hala would explore these issues and other questions
related to the substance of the law.

Jazia Jibreel, Lecturer of Criminal Law, Dean of Law
Faculty, Benghazi University, presented her case
study on the draft law concerning raped and tortured
women. After explaining the rationale behind the
draft law, she referred to the failure to get it enacted
by the GNC, and the alternative path the Minister

of Justice had to take by getting the draft passed as

a decision by the Council of Ministers. Whether
such a move was the right one, that is, whether it is
appropriate to address the issues the draft deals with
in an act of parliament or a decision by the executive,
is a question that Jazia would be tackling. She would
also assess the measures stated in the draft and in the
decision, to address the grievance of raped women
and whether they are sufficient.

Suliman Ibrahim presented a case study concerning
the draft law addressing the effects of the infamous
Law 4/1978. This law was implemented over three
decades and resulted in depriving thousands of
Libyans of their properties, including houses, land
and workshops. Once Gaddafi’s regime was ousted,

a draft law to annul Law 4/1978 was submitted to

the NTC, and later another draft dealing with its
consequences was presented to the GNC. Still, until
the end of its term, the GNC failed to enact the draft.
Amongst questions dealt with in this case study would
be: how these drafts were made; by whom; what were,
if any, their policy orientations; and how conform

to international standards concerning real property
rights these drafts were?

Each of these case studies was thoroughly discussed
against the set of theories and criteria presented at
the beginning of the workshop, and emphasis was
placed on forming a common structure for assessing
legislation.

The last part of the program consisted of a discussion
on developing concrete plans for the completion of
the case studies, and submission of the papers based
on them, prior to the conference that would be held
in The Netherlands on 09 September 2015.
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4.3. The Conference

A conference organized on 9 September 2015 in
Leiden on the assessment of the legislation for Libya’s
reconstruction. The aim was to gather views of Libyan
and international practitioners and academic experts
on the issue, set a combined agenda, and create a
forum, or fora, through which different aspects of
Libyan legislation will be assessed.

PROGRAMME
08:30 - 09:00 Coffee and registration
09:00 - 09:20  Opening session:

« Opening by Prof. Rick Lawson, Dean, Law
School, Leiden University

o Welcoming words by Prof. Jan Michiel Otto,
Professor of Law, Governance and Development
and Director, Van Vollenhoven Institute, Leiden
University, convenor

o Welcoming words by Mr. Frank Keurhorst,
Manager of the Maghreb-Egypt and Israeli-
Palestine Department

o Welcoming words by H.E. Breik Swessi, State of
Libya Ambassador to The Netherlands

o Welcoming words by Dr. Suliman Ibrahim,
Director, Law and Society Studies Centre,
Benghazi University, co-convenor

09:20 - 09:50  Law making in post Gaddafi Libya,
an overview, Prof. Kuni Abuda,
Professor of Private Law, Tripoli
University

09:50 - 10:05 Discussion
10:05 - 10:35 Coffee break

10:35-10:50  The GNC elections law and its effects
on the political system, Mr. Khaled
Ziwo, Lawyer, Head of Benghazi
Branch, National Council for Civil
Liberties and Human rights, Libya

10:50 - 11:05  Judicial Legislation, Mr. Marwan
Tashani, Judge, Chairman of the
Libyan Organization for Judges

11:05 - 11:20  The draft law on civil society

11:20 - 11:35
11:35 - 12:05
12:05 - 13:30
13:30 - 13:45
13:45 - 14:00
14:00 - 14:15
14:15 - 14:45
14:45 - 15:15
15:15 - 15:30
15:30 - 15:45
15:45 - 16:00
16:00 - 16:30
16:30 - 16:45

organizations, Mr. Nasser el-Kekli,
Lawyer, Executive Director of the
Libyan Commission of Civil Society

Discussant, Mr. Mohammed Allagi,
Lawyer, Libya’s Minister of Justice
(2011-2012), Former Head of the
National Council for Civil Liberties
and Human rights, Libya

Plenary discussion
Lunch

The 2013 transitional justice law, Dr.
Hala el-Atrash, Assistant Professor,
Head of Public International Law
Department, Benghazi University

The draft law on raped and tortured
women, Dr. Jazia Jibreel, Assistant
Professor of Criminal Law and
Vice Dean, Law Faculty, Benghazi
University

Discussant, Mr. Salah el-Marghani,
Lawyer, Libya’s Minister of Justice
(2012-2014)

Plenary discussion
Coffee break

The draft law on real property
ownership, Dr. Suliman Ibrahim

Law 1/2013 on the Prohibition

of Interest, Dr. Nasser Algheitta,
Assistant Professor of Public
International Law, Tripoli University
and Dr. Daw abu Ghraara, Associate
Professor of Sharia, Tripoli
University

Discussant, Prof. Kuni Abuda,
Professor of Private Law, Tripoli
University

Plenary discussion

Closing remarks
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University, and Visiting Senior Researcher at the
Van Vollenhoven Institute for Law, Governance and
Development, Leiden University.
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Private lawyer, Executive Director of the Libyan
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Jan Michiel Otto
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Council on the rule of law and transitional justice in
para.16 616/conflict and post-conflict societies”(S/2004
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The International Convention on the Elimination of 107
All Forms of Racial Discrimination (ICERD). ratified by
Libya in 1969. The International Covenant on Economic.
Social and Cultural Rights (ICESCR). ratified by Libya in
1976. The International Covenant on Civil and Political
Rights (ICCPR). ratified by Libya in 1976. The first
Optional Protocol to the ICCPR. which allows individuals
to communicate directly to the committee overseeing

the ICCPR regarding alleged breaches of the convention.
The Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW). ratified by Libya
in 1989. The Convention against Torture and Other Cruel
Inhuman or Degrading Treatment or Punishment (CAT).
ratified by Libya in 1989. The Convention on the Rights of
the Child (CRC). ratified by Libya in 1993. The Convention
on the Protection of the Rights of All Migrant Workers and
Members of Their Families ICRMW):. ratified by Libya in
2004
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International and Transitional Justice Forum; UN 94
Support Mission in Libya. Transitional Justice. Foundation
.for a New Libya. 17 September 2012. at p.7
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Scharf and Rodley. “International Law Principles on 96
.91-Accountability” . 2002. pp. 90

In fragile political transitions normative requirements 97
relating to implementing the rule of law must be tempered
by the political preconditions of a ceasefire necessary to
implementing anything at all. C Bell. On the Law of Peace:
Peace Agreements and the Lex Pacificatoria (OUP. Oxford.
.2008) 256

Carothers. Thomas (2002) “The End of the Transition 98
Paradigm”, in: “Journal of Democracy” 13: 1 “Transitional
justice. can be externally engineered. It is also assumed that
the ‘right’ set of institutions and the ‘appropriate’ mix of
processes. with a few changes. can be applied to any and all

.situations and countries

Nagy. Rosemary (2008). “Transitional Justice 99
as Global Project: critical reflections”in: Third World
.289-Quarterly. Vol 29. No.2. pp 275
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Human Rights Watch. ‘World Report 2012: Libya® 86
(Report. Human Rights Watch. January 2012) <http: //www.
.<hrw.org/world-report-2012/world-report-2012-libya
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Vareen Vanterpool. A Critical Look at Achieving 88
Quality in Legislation. 9 Eur. J.L. Reform 167 (2007).
V.Vanterpool writes that “it should be stated forthrightly
that the notion of quality legislation has so far not been
“reduced to a single definition

Ibid at 202 89

Ulrich Karpen. Instructions for Law Drafting. 10 Eur 90
.(J.L. Reform 163 (2008

Maria Mousmoutic Operationalising Quality 91
of Legislation Through the Effectiveness Test. 6(2)
.(Legisprudene 191 (2012
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International and Transitional Justice Forum. UN 93
Support Mission in Libya. Transitional Justice - Foundation
for a New Libya. 17 September 2012. at p.6
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