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Introduction

1. THE PROLIFERATION OF DISSENTING OPINIONS IN INTERNATIONAL LAW

During the last decades, international law has witnessed the phenomenon
of the judicialization of international relations and, relatedly, the prolif-
eration of international courts and tribunals.! The judicial settlement of
disputes was previously confined to certain specific fields and actors.2 The
changes that took place in the legal practice before, throughout and after
the Cold War, however, resulted in an increase in the adjudication of inter-
national disputes also beyond the inter-state context. Karen Alter explains
that these changes refer to the crystallization of the vision of subordinating
power politics to an international rule of law. This happened in stages from
The Hague Peace Conferences, through the succeeding imposition of a
liberal order at the end of World War II and the emergence of human rights
projects at the end of the Cold War.3 Ran Hirschl and Cesare Romano add
to these changes the adoption of multilateral treaties containing justiciable
provisions* and the amplification of the number of institutions consecrated
to ensure compliance with these provisions.> In this order of ideas, these
changes that took place in the legal practice,® the creation of judicial institu-

1 Robert O. Keohane et al, ‘Legalized Dispute Resolution: Interstate and Transnational’,
(2000) 54 International Organization, 457; Daniel Terris, Cesare Romano & Leigh Swigart,
The International Judge: An Introduction to the Men and Women who Decide the World’s Cases
(Oxford University Press 2007), 6; Jan Malir, ‘Judicialization of International Relations:
Do International Courts Matter?’, (2013) 3 The Lawyer Quarterly, 208; Karen Alter &
Liesbet Hooghe, ‘Regional Dispute Settlement’, in Tanja A. Borzel et al (eds.) Oxford Hand-
book of Comparative Regionalism (Oxford University Press 2016), 540; Mikael Rask Madsen,
‘Judicial Globalization and Global Administrative Law: The Proliferation of International
Courts’, in Sabino Cassese (ed.) Research Handbook on Global Administrative Law (Edward
Elgar Publishing 2016), 282.

2 Gleider I. Hernandez, ‘The Judicialization of International Law: Reflections on the
Empirical Turn’, (2014) 25 European Journal of International Law, 919, 920.
3 Karen Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton Univer-

sity Press 2014), 114 - 117.

4 Ran Hirschl, ‘The Judicialization of Politics’, in Robert E. Gooding (ed.) The Oxford Hand-
book of Political Science (Oxford University Press 2011), 253, 263.

5 Cesare Romano, ‘The Proliferation of International Judicial Bodies: The Pieces of the
Puzzle’, (1999) 31 New York University of International Law and Politics, 709

6 Karen Alter, supra note 3, 113 — 160.



2 Introduction

tions and the expansion of the jurisdictional powers of some of the existing
courts,” resulted in the judicialization of international relations.

In the case of the creation of judicial institutions, it should be noted that
as part of this phenomenon, a multitude of international courts and tribu-
nals in the field of international investment law (e.g. the Iran-United States
Claims Tribunal), trade law (e.g. the World Trade Organization Dispute
Settlement Mechanism and the East African Court of Justice), law of the sea,
(e.g. the International Tribunal for the Law of the Sea), international criminal
law (e.g. the International Criminal Tribunal for the Former Yugoslavia and
the International Criminal Court), and international human rights law (e.g.
the European Court of Human Rights and the African Court of Human and
Peoples’ Rights), has been created.8 Hence since the end of the Cold War,
more than 25 new international courts and tribunals were established.? The
proliferation of international courts and tribunals therefore constitutes one
the most important and profound institutional changes, in international law
and international relations of recent times.10

One of the aspects that has been noted with regard to this prolifera-
tion phenomenon, is the diversity in the institutional settings of each of the
international courts and tribunals. This corresponds with the formation
of specialised systems (e.g. international human rights law, international
criminal law and international investment law), each of which consists of
specialised rules, principles, and judicial institutions.!! Hence, each of the
specialised international courts and tribunals is created with distinctive
characteristics tailored to the rules and principles of the regime in which
they operate and which they are required to apply.12 Consequently, all inter-
national courts and tribunals differ in (some or all of) these characteristics

7 Pierre-Marie Dupuy & Jorge E. Vifiuales, ‘The Challenge of ‘Proliferation’: An Anatomy
of the Debate’, in Cesare Romano et al (eds.) The Oxford Handbook of International Adjudica-
tion (Oxford University Press 2015), 136.

8 George Abi-Saab, ‘La Métamorphose de la Fonction Juridictionnelle Internationale’,
in Denis Alland ef al (eds.) Unity and Diversity of International Law: Essays in Honour of
Professor Pierre-Marie Dupuy (Martinus Nijhoff Publishers 2014), 377, 385.

9 Karen Alter has for instance mentioned 29 international courts and tribunals in one of
her studies on the subject. Cf. Karen Alter, “The Multiplication of International Courts
and Tribunals after the end of the Cold War’, in Cesare Romano ef al (eds.) The Oxford
Handbook of International Adjudication (Oxford University Press 2015), 63, 66 — 67.

10 Roger P. Alford, ‘The Proliferation of International Courts and Tribunals: International
Adjudication in Ascendance’, (2000) 94 American Society of International Law Proceedings,
160, 165.

11  International Law Commission, Fragmentation of International Law: Difficulties arising
from the Diversification and Expansion of International Law — Report of the Study Group
of the International Law Commission finalized by Martti Koskenniemi (13 April 2006),
A/CN.4/L.682, p. 11, para. 8.

12 See, e.g., Theodor Meron, “Anatomy of an International Criminal Tribunal’, (2006) 100
American Society of International Law Proceedings, 279.
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and these differences make them unique.13 These distinctive characteristics
thus refer to their mandate and function, which includes the nature of their
jurisdiction (compulsory or voluntary), the scope of jurisdiction ratione
materiae, personae, temporis and loci and, relatedly, their permanence or ad
hoc-ness, as well as to their institutional design (e.g., in terms of the compo-
sition of the bench) and the level at which they operate (universal, regional,
sub-regional).14

In addition and despite these differences, there is one aspect that is
common to all (or nearly all) international courts and tribunals, namely, the
right for judges to append dissenting opinions. Save for the Court of Justice
of the European Union!® and the Andean Tribunal of Justice,!¢ international
judges and arbitrators have incontrovertibly been permitted to append
dissenting opinions.}” Hence, the proliferation of international courts and
tribunals has also resulted in an exponential growth of the possibility for
judges to append dissenting opinions. This phenomenon on the prolif-
eration of dissenting opinions has expanded in such a way, that it has even
transcended to the practice of the so-called quasi-judicial bodies. The Inter-
American Commission on Human Rights, the Human Rights Committee
and the Committee against Torture, among others, allow its members to

13 As Philippe Couvreur, former Registrar of the International Court has pointed out in an
academic article, if one pretends to determine the role of international courts and tribu-
nals it is “dependent upon the society in which it is required to operate”. Cf. Philippe
Couvreur, ‘The Effectiveness of the International Court of Justice in the Peaceful Settle-
ment of International Disputes’, in A. Sam Muller et al (eds.) The International Court of
Justice: Its Future Role after Fifty Years (Martinus Nijhoff Publishers 1997), 83, 86; Benedict
Kingsbury, ‘International Court: Uneven Judicialization in Global Order’, in James
Crawford and Martti Koskenniemi (eds.) The Cambridge Companion to International Law
(Cambridge University Press 2012), 203, 215 — 222; Philippe Sands, ‘Reflections on Inter-
national Judicialization’, (2016) 27 European Journal of International Law, 885, 887.

14 Some other differences are also relevant. See, e.g., Allain Pellet, “The Anatomy of Courts
and Tribunals’, (2008) 7 The Law and Practice of International Courts and Tribunals, 275 — 287.

15 In the case of this international court, the reason for not allowing dissenting opinions is
to be mainly found in the fact that, its structure is based on the French Council of State
(where no dissenting opinions are allowed either) and its position as a supranational
body above states, which would make its task difficult if dissents were allowed. Cf. Julia
Laffranque, ‘Dissenting Opinion in the European Court of Justice — Estonia’s Possible
Contribution to the Democratisation of the European Union Judicial System’, (2004) 9
Juridica International, 1, 17.

16 When this international tribunal was created, its design was explicitly modelled on the
Court of Justice of the European Union. This might explain why dissenting opinions were
not envisaged by the drafters of its statute. Cf. Lawrence R. Helfer ef al, “Transplanting the
European Court of Justice: The Experience of the Andean Tribunal of Justice’, (2011) 1
Ofiati Socio-Legal Series, 1, 3.

17 Even at some international courts and tribunals, whose constitutive instruments do not
explicitly consecrate this right, judges have been allowed to append dissenting opinions.
Cf. Goran Sluiter, “‘Unity and Division in Decision Making — The Law and Practice on
Individual Opinions at the ICTY’, in Bert Swart et al (eds.) The Legacy of the International
Criminal Tribunal for the Former Yugoslavia (Oxford University Press 2011), 191, 197.
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append dissenting opinions to decisions arising from individual commu-
nications.

The current place of dissenting opinions in international adjudication
can be appraised, bearing in mind the importance of these opinions in the
adjudication of cases in multi-member courts. In this regard, judges them-
selves have placed dissenting opinions as an essential safeguard of their
individual responsibility, without which they would not have accepted
their election as members of an international court or tribunal.l8 In fact,
the former justice of the Supreme Court of the United States, William O.
Douglas, has noted that “[t]he right to dissent is the only thing that makes
life tolerable for a judge on an appellate court”.1? In addition, and despite
the fact that a judge may dissent for a variety of reasons,?0 it has been noted
that a dissenting judge “speaks to the future, and his voice is pitched to
a key that will carry throughout the years”.2! In other words, his views
have the effect of offering protest22 and opening possibilities for systemic
change.?3 In this order of ideas, the dissenting opinion also constitutes an
important tool for the development of the law.

By the same token, eminent scholars, important sub-organs of the
United Nations such as the International Law Commission and highly
reputed institutions as the Institut de Droit International, usually consider the
views expressed in dissenting opinions when making claims about either
the lex lata or lex ferenda.2*

Paradoxically, this importance granted to international dissenting
opinions does not correspond with the sporadic and unstructured interest
that they have attracted. Hemi Mistri has for instance recently noted that

18  Sir Hersch Lauterpacht has referred in this regard to the position expressed by Max
Huber in an academic article, some years after leaving the Permanent Court of Inter-
national Justice. Lauterpacht noted that Huber “would have hardly decided to accept
office as judge if the Statute had not taken over the Anglo-Saxon system of dissenting
opinions.” Cf. Hersch Lauterpacht, The Development of International Law by the International
Court (1958), 69, fn. 16.

19  Cf. William O. Douglas, America Challenged (Princeton University Press 2010), 4.

20  Gerald L. Neuman, ‘Giving Meaning and Effect to Human Rights: The Contributions
of Human Rights Committee Members’, in Daniel Moeckli & Hellen Keller (eds.) The
Human Rights Covenants at 50: Their Past, Present and Future (Oxford University Press
2018), 32, 38.

21 Benjamin N. Cardozo, The Nature of the Judicial Process (Yale University Press 1921), 714 —
715.

22 In the case of investor-State arbitration, under the auspices of the International Centre for
Settlement of Investment Disputes, some of the proceedings on the annulment of awards
are based on the views expressed by the dissenting arbitrator in his opinion. Cf. Quiborax
S.A. and Non Metallic Minerals S.A. v. Plurinational State of Bolivia. Decision on Annulment,
18 May 2018, para. 190.

23 J. Louis Campbell I1I, “The Spirit of Dissent’, (1983) 66 Judicature, 305, 306.

24  For instance, in two of the most recent topics included to its programme of work (i.e.
identification of customary international law and peremptory norms of general interna-
tional law), the special rapporteurs of the International Law Commission on each of these
topics have references to the views expressed by judges in their dissenting opinions.
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the right to dissent at international criminal tribunals “constitutes a prac-
tice often overlooked as a subject of critique in its own right, despite its
prevalence.”? In this same vein, Andrew Lynch has also noted that,

“[n]otwithstanding the, almost general acceptance and existence of the practice
of appending dissenting opinions, their occurrence is a phenomenon of judicial
work that attracts direct consideration only sporadically. Even if they may often
receive attention in cases of interest to the public, there has been only a limited
effort to reflect upon the role of dissent in legal reasoning generally.”26

2. STATEMENT OF THE PROBLEM AND RESEARCH AIM

This dissertation zeroes in on dissenting opinions in international adjudica-
tion. Despite the fact that the right to dissent is virtually common to all of
the international courts and tribunals, differences exists in how the exercise
of this right is regulated and designed in the statute of international courts
and tribunals.

For instance, while in the case of the Dispute Settlement Mechanism of
the World Trade Organization, the dissenting opinions to be appended by a
member of the panel should be anonymous,?” the author of any dissenting
opinion appended to the judgments of the European Court of Human
Rights should be known. Furthermore, in the case of the Inter-American
Court of Human Rights (“IACtHR”), its Rules of Court explicitly indicate
that any dissenting opinion to be appended to a judgment, should strictly
be limited to the issues addressed by the court in its majority judgment. In
contrast, the relevant provisions in the context of the Centre for the Settle-
ment of Investment Disputes are silent on this aspect and there is not (in
principle) a limit of this kind, for dissenting arbitrators.

The existence of differences in how the exercise of this right to append
dissenting opinions is regulated and designed, can also be appreciated from
comparing the numbers of dissenting opinions so far appended at various
international courts and tribunals. For instance, at the International Court of
Justice (“ICJ”), since 1946 when it rendered its first decision on preliminary

25 Hemi Mistri, “The Paradox of Dissent: Judicial Dissent and the Projects of International
Criminal Justice’, (2015) 13 Journal of International Criminal Justice, 449, 451.

26 Andrew Lynch, ‘Dissent: The Rewards and Risks of Judicial Disagreement in the High
Court of Australia’, (2003) 27 Melbourne University Law Review, 724. More recently, it has
also been noted with regard to dissenting opinion from international criminal tribunals,
that this is “a practice often overlooked as a subject of critique in its own right, despite its
prevalence.” Similarly, back in the 20s this claim had also been made in the United States,
where it was noted that as a general rule, dissenting opinions receive slight attention.
Cf. Alex Simpson, ‘Dissenting Opinions’, (1923) 71 University of Pennsylvania Law Review,
205.

27 Cf.James Flett, ‘Collective Intelligence and the Possibility of Dissent: Anonymous Indi-
vidual Opinions in WTO Jurisprudence’, (2010) 13 Journal of International Economic Law,
287,300.
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objections in the Corfu Channel case?® until one of its most recent deci-
sions (i.e. the advisory opinion of 25 February 2019 concerning the Legal
Consequences of the Separation of Chagos Archipelago from Mauritius in 1965)2°
it has rendered 145 judgments. This includes judgments on preliminary
objections, merits, compensation, requests for interpretation, and requests
for revision,30 as well as advisory opinions. In only 11 of these judgments3!
no dissenting opinions were appended.32 A somewhat similar situation
occurs in the case of the International Tribunal for the Law of the Sea. Up
to date, this international tribunal has rendered 25 decisions; this includes
judgments on preliminary objections, merits, prompt release, requests for

28

29

30

31

32

Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), Preliminary
Objections, Judgment of 25 March 1948, [1948] IC] Rep. 15.

Legal Consequences of the Separation of Chagos Archipelago from Mauritius in 1965, Advisory
Opinion of 25 February 2019, [not yet published in the ICJ] Reports].

Even though the IC] has rendered some of its decisions on requests for permission to
intervene in the form of judgments, they are excluded from this statistic since some of
its decisions on this incidental proceeding have been rendered by means of an order
(e.g. Jurisdictional Immunities of the State (Germany v. Italy), Application by the Hellenic
Republic for Permission to Intervene, Order of 4 July 2011, [2011] IC] Rep. 494).

Request for Interpretation of the Judgment of November 20th, 1950, in the Asylum Case
(Colombia/Peru), Judgment of 27 November 1950, [1950] IC] Rep. 395; Haya de la Torre
(Colombia/Peru), Judgment of 13 June 1951, [1951] IC] Rep. 71; Minquiers and Ecrehos
(France/United Kingdom), Judgment of 17 November 1953, [1953] ICJ Rep. 47; Nottebohm
(Liechtenstein v. Guatemala), Preliminary Objections, Judgment of 18 November 1953,
[1953] IC] Rep. 111; Voting Procedure on Questions relating to Reports and Petitions concerning
the Territory of South West Africa, Advisory Opinion of 7 June 1955, [1955] ICJ Rep. 67;
Temple of Preah Vihear (Cambodia v. Thailand), Preliminary Objections, Judgment of 26 May
1961, [1961] IC] Rep. 17; Applicability of the Obligation to Arbitrate under Section 21 of the
United Nations Headquarters Agreement of 26 June 1947, Advisory Opinion of 26 April 1988,
[1988] IC] Rep. 12; Applicability of Article V1, Section 22, on the Convention on the Privileges
and Immunities of the United Nations, Advisory Opinion of 15 December 1989, [1989]
ICJ Rep. 177; Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment of 3
February 2009, [2009] ICJ Rep. 61; Frontier Dispute (Burkina Faso/Niger), Judgment of 16
April 2013, [2013] ICJ Rep. 44; Request for Interpretation of the Judgment of 15 June 1962
in the Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand) (Cambodia v.
Thailand), Judgment of 11 November 2013, [2013] IC] Rep. 281.

It must be pointed out that, the fact that no dissenting opinions have been appended in
these judgments does not mean that the said decisions were unanimous. As it will be
explained below, the concept of dissenting opinion is not limited to those opinions from
judges who vote against the majority decision in the dispositif. Thus, some judgments
where no dissenting — but declarations or separate — opinions were appended, do not
amount to a unanimous decision.
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the prescription of provisional measures and advisory opinions. In only 9 of
these decisions, no dissenting opinions were appended.33

A clear and striking contrast in the number of dissenting opinions is to
be found in the regional human rights courts. The Inter-American Court of
Human Rights has rendered since its decision on preliminary objections in
the case of Velasquez Rodriguez v. Honduras in 1987,3 until one of its most
recent decision concerning the interpretation of the judgment on the merits,
reparations and costs in the Case of Lopez Soto et al v. Venezuela,? a total of
403 judgments. In only 71 of these judgments, dissenting opinions were
appended. To put it differently, 332 judgments have been unanimously
decided. Moreover, the African Court on Human and People’s Rights has
rendered 51 judgments (including its decisions on jurisdiction and advisory
Republic of Tanzania. In only 7 of these judgments, the decision was not
unanimous and dissenting opinions were therefore appended. 44 of its judg-
ments have therefore been unanimous. A quite similar trend occurs in the
case of the European Court of Human Rights. It has been indicated that3¢
in the approximately 2000 judgments that this court rendered between 1959
and April 2001, only 602 of these judgments were non-unanimous.3”

In addition to these differences as to how the exercise of the right to
append dissenting opinions is regulated and designed, there are also differ-
ences in the way in which judges and arbitrators make use of their right
to append dissents. One may refer in this regard to the dissenting opinion

33 Mox Plant Case (Ireland v. United Kingdom), Provisional Measures, Order of 3 December
2001, ITLOS Reports 2001, p. 95; Land Reclamation by Singapore in and around the Straits
of Johor (Malaysia v. Singapore), Provisional Measures, Order of 8 October 2003, ITLOS
Reports 2003, p. 10; “Juno Trader” Case (Saint Vincent and the Grenadines v. Guinea-Bissau),
Prompt Release, Judgment of 18 December 2004, ITLOS Reports 2004, p. 17; “Hoshin-
maru” Case (Japan v. Russian Federation), Prompt Release, Judgment of 6 August 2007,
ITLOS Reports 2007, p. 18; “Tomimaru” Case (Japan v. Russian Federation), Prompt Release,
Judgment of 6 August 2007, ITLOS Reports 2007, p. 74; “ARA Libertad” Case (Argentina
v. Ghana), Provisional Measures, Order of 5 December 2012, ITLOS Reports 2012, p. 332;
Delimitation of the Maritime Boundary between Ghana and Céte d’Ivoire in the Atlantic Ocean
(Ghana/Céte d’Ivoire), Provisional Measures, Order of 25 April 2015, ITLOS Reports 2015,
p. 146; Delimitation of the Maritime Boundary between Ghana and Cote d'Tvoire in the Atlantic
Ocean (Ghana/Céte d’'Tvoire), Merits, Judgment of 23 September 2017, ITLOS Reports 2017,
p- 10.

34  Veldsquez Rodriguez v. Honduras. Preliminary Objections. Judgment of June 26, 1987. Series
CNo. 1.

35  Case of Ldpez Soto et al v. Venezuela. Interpretation of the Judgment on Merits, Reparations
and Costs. Judgment of May 14, 2019. Series C No. 379.

36  Jeffrey L. Dunoff & Mark A. Pollack, ‘The Judicial Trilemma’, (2017) 111 American Journal
of International Law, 225, 250.

37  This tendency seems, however, to have change in more recent years. White and Bous-
siakou indicated that between 1999 and 2004, 80% of the Chamber and Grand Chamber
judgments were non-unanimous. Cf. Robin C. A. White & Iris Boussiakou, ‘Separate
Opinions in the European Court of Human Rights’, (2009) 9 Human Rights Law Review, 37,
50
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appended by judge Lucio Moreno Quintana, to the majority judgment of
the International Court of Justice on the merits of the case concerning the
Temple of Preah Vihear. This judge noted to be,

“unable to agree with the majority of my colleagues in the decision of this case. It
is my firm conviction that sovereignty over the portion of territory of the Temple
of Preah Vihear belongs to Thailand. The dissenting opinion which I express
hereunder gives the reasons on which it is based. In American international law
questions of sovereignty have, for historical reasons, a place of cardinal impor-

tance. That is why, I could not, as a representative of a legal system depart from
it.”38

Interestingly, the position of judge Lucio Moreno Quintana is in clear
opposition with the views expressed by the former president of the ICJ,
Rosalyn Higgins, when reflecting on the role and responsibility of a judge
of the International Court of Justice in the contemporary international legal
system. For her “while judges are elected in their personal capacities, they
must through their work serve the entire international community, and not
one particular region or legal system”.39 In fact, in the dissenting opinion
that she appended to the advisory opinion concerning Legality of the Threat
or Use of Nuclear Weapons, she noted to be unable to vote with the majority
on certain aspects since “it is not clear to me that [the answer] (...) best serve
to protect mankind against that unimaginable suffering that we all fear.”
Further, these previous views, can moreover be compared with the reason
expressed by arbitrator Dobrosav Mitrovi¢, in the dissent he appended to
the award on jurisdiction in Mytilineos Holding SA, where he noted that the,

“professional and ethical duty of an arbitrator, in case he disagrees with the arbi-
tral award rendered by the majority of arbitrators, to inform the parties of his
legal opinion and the arguments that prevented him from accepting the arbitral
award. This the primary purpose of dissenting opinions (...) [and not] to enter
into a discussion with the opinions and arguments of other arbitrators as stated
in the Arbitral award.”40

These three references are indicative of the fact that judges do not always
append a dissenting opinion for the same reasons. The rationale of judge
Lucio Moreno Quintana’s dissent thus lies in his perception of being

38 Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of 15 June 1962, [1962] IC]
Rep. 6, (Dissenting Opinion, Judge Moreno Quintana), p. 67.

39  Rosalyn Higgins, 2 Themes & Theories: Selected Essays, Speeches, and Writings in Internati-
onal Law (Oxford University Press 2009), 1124.

40  Muytilineos Holdings SA v. The State Union of Serbia & Montenegro and Republic of Serbia.
Partial Award on Jurisdiction, 8 September 2006, (Dissenting Opinion, Arbitrator
Mitrovic), para. 1.
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a representative of a specific legal system.4 For its part, the rationale of
former president Rosalyn Higgins lies in her perception of serving the
international community when expressing her views. Finally, the rationale
of arbitrator Dobrosav Mitrovi¢ lies in his perception of a duty vis-a-vis the
parties to the dispute.

It is against this background that, when taken together, all these aspects
mentioned above, constitute a clear indication that the use of dissenting
opinions may not be the same in all the existing international courts and
tribunals. In this regard, for instance, the considerable difference in the
number of dissenting opinions between the human rights courts and the
ICJ and the International Tribunal for the Law of the Sea, is perhaps indica-
tive that at least prima facie the mandate and jurisdiction ratione materiae of
an international court or tribunal informs the use of the right to append
dissenting opinions.

In fact, this difference in the exercise of the right to dissent is moreover
an aspect that has not been the subject of analysis, so far.42 The existing
analyses on the subject of dissenting opinions have been limited to (i) the
dissents at a specific regime of international law or a particular international
court or tribunal, e.g. international criminal law#43 or a regional human
rights court such as the European Court of Human Rights;** (ii) address the
aspect as to whether dissents should be permitted or not;* (iii) analyse the
substantive merits of dissents that have been appended to a specific award
or judgment;#6 or (iv) analyse of the dissents from one particular judge
throughout her or his judicial career.4”

41  Lyndell V. Prott, The Latent Power of Culture and the International Judge (Professional Books
1979), 226.

42 Analysis on other aspects, however, exist. For instance, in a recently published paper
in the American Journal of International Law it is analysed how, depending on the core
values that states seek to maximize when creating an international court or tribunal,
dissenting opinions are allowed or not. Cf. Jeffrey L. Dunoff & Mark A. Pollack, supra
note 36, 225.

43 See, e.g., Hemi Mistri, supra note 25, 449.

44 Florence Riviere, Les Opinions Séparées des Juges a la Cour Européenne des Droits de |"'Homme
(Bruylant 2004).

45 See, e.g., Pedro J. Martinez Fraga & Harout J. Samra, ‘A Defense of Dissents in Investment
Arbitration’, (2012) 43 University of Miami Inter-American Law Review, 445 — 479.

46 See, e.g. Hugh Thirlway, “The Nuclear Weapons Advisory Opinion: The Declarations and
Separate and Dissenting Opinions’, in Laurence Boisson de Chazournes & Phillipe Sands
(eds.) International Law, the International Court of Justice and Nuclear Weapons (Cambridge
University Press 1999), 390, 396.

47  See, e.g., Liliana Obregon, ‘Noted for Dissent: The International Life of Alejandro
Alvarez’, (2006) 19 Leiden Journal of International Law, 983; Robert P. Barnidge, “The Contri-
bution of Judge Antonio Augusto Cangado Trindade to the Adjudication of International
Human Rights at the International Court of Justice’, in James A. Green & Christopher
Waters (eds.) Adjudicating International Human Rights: Essays in Honour of Sandy Ghandhi
(Martinus Nijhoff Publishers 2015), 34.
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It is against this background that this dissertation, sets out to inves-
tigate whether there are differences in the exercise of the right to append
dissenting opinions that can be traced back to the different institutional
settings of the international court or tribunal in which they were rendered.
To be more precise, this dissertation aims to enquire whether and to
what extent the settings that guide international courts and tribunals, i.e.
mandate, jurisdictional and institutional design may explain the differences
in the exercise of the right to append dissenting opinions. The reason for
this enquiry, also finds its basis in the fact that judges and arbitrators are
members of a court or tribunal with a specific mandate and tasks. With
a view to moreover comply with the said mandate, states give to each
international court and tribunal the structure they consider as the most
appropriate. It is within the context of the mandate and structure of the
international court and tribunal, that each judge or arbitrator is expected to
act. Consequently, his dissenting opinion is also expected to be subjected (in
principle) to his role and function as a member of the institution that she or
he belongs to.

This enquiry is made through a focus on two courts that are notable for
their differences in mandate and structure, as well as the difference in the
number of dissents. These two courts are the International Court of Justice
and the Inter-American Court of Human Rights. While sharing a part of
their mandate as regards the application of human rights, these two courts
are also vastly different in mandate, jurisdictional and institutional design.
The mandate of the IC] refers to the settlement of disputes between states,
whereas the mandate of the IACtHR is to ensure the observance of the rights
consecrated by the American Convention of Human Rights (“ACHR” or
“the American Convention”) by means of complaints filed by an individual
against a contracting state.48 Ratione materiae, the jurisdiction of the Interna-
tional Court of Justice comprises all cases that states refer to it concerning
any question of international law, while in the case of the Inter-American
Court of Human Rights its jurisdiction only comprises cases concerning the
interpretation and application of the ACHR. Furthermore, ratione personae
the International Court is open to states, while the Inter-American Court
of Human Rights is also open to individuals. Similarly, the composition of
their benches and deliberation process in both courts is different. In the case
of the ICJ, in the election of its 15 members the representation of the main
forms of civilizations and the principal legal systems of the world should be
assured. The deliberation process also takes account of this fact and there-
fore allows for the active participation of all its members in the drafting of a
judgment. On the other hand, the only aspects that should be considered in

48  Itisalso possible for the Inter-American Court to be seised of communications in which a
state alleges the violation of a human right set forth in the American Convention. None-
theless, this is a situation that has never occurred. Cf. V.R.P, V.P.C. and others v. Nicaragua.
Preliminary Objections, Merits, Reparations and Costs. Judgment of March 8, 2018. Series
C No. 350, para. 33.
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the election of the 7 members of the IACtHR is their recognised competence
in the field of human rights; all the members should take part in the delib-
eration but their active participation is not required. In sum, these differ-
ences between both international courts make that, although being part of
the same domain, kingdom, class and order, they cannot be said to pertain
to the same family, in the taxonomy of international courts and tribunals.4

It is in view of the many differences between the International Court
of Justice and the Inter-American Court of Human Rights that both consti-
tute a perfect object of study, to enquire whether and to what extent some
aspects in which international courts and tribunals are dissimilar, may
explain the differences in the exercise of the right to append dissenting
opinions. The research aim of this dissertation is therefore

to analyse whether and to what extent the differences in mandate, jurisdic-
tional and institutional design of the International Court of Justice and the
Inter-American Court of Human Rights, may result in differences in the exer-
cise of the right to append dissenting opinions.

In order to address this research aim, this dissertation will proceed in three
steps. First, the topic of dissenting opinions in general will be contextual-
ised by analysing its roots in domestic law. During this analysis, it will be
enquired whether and to what extent the discussion on dissenting opinions
at the domestic level is relevant at the international level and can there-
fore inform the research aim. Second, there is a focus on the International
Court of Justice and the Inter-American Court of Human Rights, through
a comparative analysis of their differences and similarities in mandate,
jurisdictional and institutional design. The third step is to analyse whether
and to what extent the differences and similarities may result in differences
in the exercise of the right to append dissenting opinions.

For the purpose of undertaking this research aim in these three steps,
this dissertation will be guided by concrete research questions. These ques-
tions are

1. What are the origins of dissenting opinions in domestic law?

2. What were the arguments advanced in favour and against dissenting
opinions in domestic law?

3. To what extent do differences between domestic and international law
pose a bar to transposing discussions at the domestic level to the inter-
national level?

4. What are the origins of dissenting opinions in international law?

5. How have the arguments advanced in favour and against dissenting
opinions in international law influenced their institutional and proce-
dural design at specific international courts and tribunals?

49 Cf. Cesare Romano, ‘A Taxonomy of International Rule of Law Institutions’, (2012) 2
Journal of International Dispute Settlement, 241, 264 — 267.
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6. What are the differences and similarities in mandate, jurisdictional and
institutional design of the International Court of Justice and the Inter-
American Court of Human Rights?

7. Which of the differences in mandate, jurisdictional and institutional
design from the International Court of Justice and the Inter-American
Court of Human Rights, may result in differences in the exercise of the
right to append dissenting opinions?

3. DELINEATION OF THE CONCEPTS OF DISSENTING OPINION AND
JUDGMENT

Dissenting opinions constitute the object of the research aim to be followed
in this dissertation. They are the result of a disagreement with the majority
judgment. In that sense, the judgments from the International Court of
Justice and the Inter-American Court of Human Rights, as well as the
dissenting opinions appended therein, are the most important primary
source to be analysed, as well as the object of the research aim. The delinea-
tion of both concepts is therefore necessary. The need for this delineation is
also given for three reasons: (i) the fact that in the case of dissenting opin-
ions, there is no unified definition of this concept and the judicial practice
seems to complicate efforts towards a clear-cut definition; (ii) the fact that
in some incidental proceedings decisions are not always rendered in the
form of a judgment; (iii) the fact that without defining these concepts, it is
not possible to understand why certain judgments have not been taken into
account, as well as why the analysis on dissenting opinions has not been
limited to those opinions that judges have given such designation. Each of
these reasons will be explained as follows.

It is true that well set criteria exist related to ICJ individual opinion
for the determination as to when it should be considered as a separate or
dissenting opinion or declaration. In its first yearbooks, the International
Court of Justice provided for a definition of dissenting opinions. It, for
instance, indicated in its second yearbook that, pursuant to article 74,
paragraph 2 (current article 95, paragraph 2) of the Rules of the Court, the
opinion of a judge who disagrees with a judgment or advisory opinion
should be called a dissent.?0 This is moreover a reference that the Inter-
national Court of Justice kept in a few subsequent yearbooks.>1A separate

50 International Court of Justice, Yearbook 1948 — 1949, p. 80; See also, Ijaz Hussain, Dissen-
ting and Separate Opinions at the World Court (Martinus Nijhoff Publishers 1984), 8.

51 Cf. International Court of Justice, Yearbook 1949 — 1950, p. 101; International Court of
Justice, Yearbook 1950 — 1951, p. 118.
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opinion is for its part defined as the opinion of a judge that supports the
decision of the majority,52 even though it is based on different grounds.53

Despite these clear criteria, the judicial practice shows that when a
judge disagrees with a judgment or advisory opinion, she or he does not
always call the individual opinion a dissenting opinion.

In fact, the operative paragraph of a judgment is sometimes composed
of various subparagraphs and leads to situations in which a judge votes in
favour of certain subparagraphs, while also voting against some others.>*
It also occurs that sometimes two submissions are addressed in the same
subparagraph and a judge only agrees with the majority in one of these
submissions. Judge Mohamed Shahabuddeen has in fact referred to the
problem posed by these situations in one of his individual opinions. He has
indicated that,

“The Court’s voting practice does not always allow for a precise statement of a
judge’s position on the elements of a dispositif to be indicated through his vote;
how he votes would depend on his perception of the general direction taken by
such an element and of any risk of his basic position being misunderstood.” 55

Consequently, when a judge is confronted with any of the situation as
described above, she or he might find it difficult to decide his vote and
determine if the opinion that she or he will append should be called sepa-
rate or dissent. The final decision as to how the opinion should be called
rests exclusively with the judge herself or himself, who is moreover free to
call it the way that she or he considers more appropriate.>® Some instances
are indicative of this aspect.

52 International Court of Justice, Yearbook 1947 — 1948, p. 68; Victor Rodriguez Rescia, Las
Sentencias de la Corte Interamericana de Derechos Humanos: Guia Modelo para su Lectura y
Andlisis (Instituto Interamericano de Derechos Humanos 2009), 29.

53 Rainer Hoffmann & Tilmann Laubner, “Article 57/, in Andreas Zimmermann et al (eds.),
The Statute of the International Court of Justice: A Commentary (2nd edn, Oxford Univer-
sity Press 2012), 1388. An example of a proper separate opinion, formally speaking, is
provided by Judge Basdevant’s opinion appended to the advisory opinion concerning
the Voting Procedure on Questions relating to Reports and Petitions concerning the Territory
of South West Africa. He notes in “no way intend[s] any criticism of the [Court’s opinion]
which, I consider, would be out of place in a separate opinion written by a Judge, but I
believe that I should indicate briefly the means by which I am enabled to subscribe to the
Opinion given by the Court.” Voting Procedure on Questions relating to Reports and Petitions
concerning the Territory of South West Africa, Advisory Opinion of 7 June 1951, [1951] IC]
Rep. 67, (Separate Opinion, Judge Basdevant), p. 80.

54 Juan]. Quintana, Litigation at the International Court of Justice (Martinus Nijhoff Publishers
2015), 559.

55 Cf. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, [1996]
ICJ Rep. 226, (Dissenting Opinion, Judge Shahabuddeen), p. 377.

56  Mohammed Shahabuddeen, Precedent at the World Court (Cambridge University Press
1996), 182.
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Judge Hisashi Owada for instance appended a dissenting opinion to the
judgment of the ICJ in the case concerning Territorial and Maritime Dispute,
in order to express his disagreement with only one (out of the six) subpara-
graphs of the operative paragraph.5” In clear contrast, judges Dalveer Bhan-
dari and Patrick Robinson voted against several operative clauses of the
judgment in Certain Activities carried out by Nicaragua in the Border Area and
Construction of a Road in Costa Rica along the San Juan River joint proceedings,
and appended separate opinions.5® The same situation occurred in the case
of judge Hsu Mo, who voted against one of the two subparagraphs consti-
tuting the dispositif of the judgment in the Fisheries case.%” In addition, judge
Vladlen Vereshchetin and former president Peter Tomka voted against
certain subparagraphs to the decisions on the merits of the cases concerning
Maritime Delimitation and Territorial Questions between Qatar and Bahrain and
Maritime Dispute (Peru v. Chile), respectively,®) and appended declarations
to these judgments.®1 All these instances demonstrate that when a judge
disagrees with a judgment or advisory opinion, she or he not always call
the individual opinion a dissenting opinion. The situation at the JACtHR
is different. When a member of the Inter-American Court of Human Rights
does not vote in favour of certain subparagraphs, she or he can also call the
opinion a partial dissenting opinion.®2 In the case of the International Court
of Justice no such practice exists.%3

57 Territorial and Maritime Dispute (Nicaragua v. Colombia), Merits, Judgment of 19 September
2012, [2012] IC] Rep. 624, (Dissenting Opinion, Judge Owada), p. 721.

58  Certain Activities carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua);
Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Judg-
ment of 16 December 2015, [2015] IC] Rep. 665, p. 741, para. 229 (7).

59 He “agree[d] with the finding of the Court that the method of straight lines used in the
Norwegian Royal Decree of July 12th, 1935, for the delimitation of the fisheries zone, is not
contrary to international law. But that I am unable to share the view of the Court that all
the straight base-lines fixed by that Decree are in conformity with the principles of inter-
national law.” Cf. Fisheries Case (United Kingdom v. Norway), Judgment of 18 December
1951, [1951] ICJ Rep. 116, (Separate Opinion, Judge Hsu Mo), p. 154. See also, Acevedo
Jaramillo et al v. Peru. Preliminary Objections, Merits, Reparations and Costs. Judgment of
February 7, 2006. Series C No. 144 (Separate Opinion, Judge Medina Quiroga).

60  Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain),
Merits, Judgment of 16 March 2001, [2001] ICJ Rep. 40, p. 117, para. 252(4); Maritime
Dispute (Peru v. Chile), Judgment of 27 January 2014, [2014] IC] Rep. 3, p. 72, para. 198(3).

61  Anadditional example is provided by former President Guillaume, who has documented
that in the merits decision in the case concerning Right of Passage over Indian Territory,
judges Basdevant and Badawi Pasha appended declarations. Cf. Gilbert Guillaume, ‘Les
Déclarations Jointes aux Décisions de la Cour Internationale de Justice’, in Calixto A.
Armas Barea et al (eds.), Liber Amicorum ‘In Memoriam’ of José Maria Ruda (Kluwer Law
International 2000), 421, 425.

62  See, e.g., Case of Human Rights Defender et al v. Guatemala. Preliminary Objections, Merits,
Reparations and Costs. Judgment of August 28, 2014. Series C No. 283, (Joint Partially
Dissenting Opinion, Judges Caldas and Ferrer MacGregor).

63 In fact, there is only one instance in which this situation has occurred, namely, the opinion
appended by judge ad hoc Orrego Vicufia. Cf. Juan J. Quintana, supra note 54, 599.
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A reason that may explain why IC] judges do not decide to give to their
individual opinions the same name in these kinds of situations, may be
found in the fact that, in the case of a partial or total disagreement with
the majority judgment, a judge may not want to be seen as someone who
disagrees globally with the judgment. A dissenting opinion has that effect,
and in consequence the judge sometimes prefers to call her or his opinions
either as separate opinion or a declaration, instead of a dissenting opinion.

With respect to instances in which two submissions are addressed in
one subparagraph, the Oil Platform case constitutes a relevant example.t4
In its judgment on the merits of this case, the majority addressed two
submissions in the first subparagraph of the dispositif. Some judges of the
ICJ agreed with the decision of the majority with regard only to one of these
submissions. Interestingly, only two of these judges (Awn Al-Khasawneh
and Nabil Elaraby) voted against that subparagraph, while the others
(Rosalyn Higgins, Gonzalo Parra-Aranguren, Thomas Buergenthal, Hisashi
Owada, Bruno Simma and judge ad hoc Frangois Rigaux) voted in favour
despite their partial disagreement. Judge Awn Al-Khasawneh explained his
vote by noting that,

“[i]t is unusual from the point of view of established drafting technique and
unfortunate from that of logical coherence that the dispositif of the present Judg-
ment amalgamates in a single paragraph (...) two separate findings that do not
depend on each other for their validity and soundness and hence leaves us with
no choice but to accept the paragraph as a whole or to reject it. (...) I have no
choice but to vote against the paragraph as a whole, for whilst I concur in prin-
ciple with the first finding.”65

For its part, one of the partially dissenting judges who voted in favour of
the subparagraph, Bruno Simma, explained his vote by noting that,

“I have vote in favour of the first part of the dispositif of the present Judgment
with great hesitation. In fact, I see myself in a position to concur — in principle -
with the Court’s treatment of only one of the two issues dealt with there (...) the
reason why I have [voted in favour of the subparagraph] of the dispositif, (...) lies
in a consideration of Realpolitik: I welcome that the Court has taken the oppor-
tunity, offered by United States reliance on Article XX of the 1955 Treaty, to state

64  Anadditional instance is to be found in the case concerning the Gabc¢ikovo-Nagymaros
Project. Judge Oda noted in his dissenting opinions that “I have also voted against opera-
tive subparagraph 2D (para. 155). I have done so because the request made by myself
and other judges to separate this paragraph into two so that it could be voted on as two
separate issues was simply reject for a reason which I do not understand. I have therefore
had to vote against this paragraph as a whole, although I had wanted to support the
first part of it.” Cf. Gabc¢ikovo-Nagymaros Project (Hungary/Slovakia), Merits, Judgment of
25 September 1997, [1997] IC] Rep. 7, (Dissenting Opinion, Judge Oda), p. 153, para. 1.

65 Oil Platforms (Iran v. United States), Merits, Judgment of 6 November 2003, [2003] IC] Rep.
161, (Dissenting Opinion, Judge Al-Khasawneh), p. 266, para. 2.



16 Introduction

its view on the legal limits on the use of force at a moment when these limits find
themselves under the greater stress.”66

While the two judges that voted against the subparagraph (Awn
Al-Khasawneh and Nabil Elaraby) appended dissenting opinions, the
judges who voted in favour despite their partial disagreement appended
separate opinions. This is an important aspect since the opinions from this
last group or judges explain the reasons of their dissent with part of the
subparagraph. Nonetheless, if the vote from each of these judges and their
decision to call their opinions as separate were taken into account, these
opinions could not be part of the analysis of this dissertation when they in
fact address a disagreement with the majority decision.

In consequence of all the above, the criteria for the determination of the
name of the opinion are not in keeping with practice and cannot therefore
be considered as the concept that encapsulates the essence of what consti-
tutes a dissenting opinion.

Hence, this dissertation will follow a material (i.e. based on its content)
rather than a formal or nominal approach, with regard to the concept of
dissenting opinion. Neither the manner a judge calls his opinion nor the fact
that he has voted (in whole or in part) against the operative part of the judg-
ment, are decisive factors. This is why, for the purposes of this dissertation,
the criterion for the determination of the individual opinions amounting to
a dissent will not be based on the fact that a judge has voted (in whole or in
part) against the operative part of the judgment.

The ICJ and the IACtHR have both noted, in the context of requests
for the interpretation of judgments, that the reasons leading to the dispositif
are inseparable to it.6” Consequently it is suggested that a judge who,
although supporting the majority’s view in its operative part, bases her or
his decision on different grounds and, moreover, disproves the majority
reasons on which the decision is based, is actually appending a dissenting
opinion.®8 Notably, this concept of dissent has been used in other studies

66 Ibid, (Separate Opinion, Judge Simma), pp. 324 — 325.

67  Cf. Request for Interpretation of the Judgment of 15 June 1962 in the Case Concerning the Temple
of Preah Vihear (Cambodia v. Thailand) (Cambodia v. Thailand), supra note 31, p. 296, para.
34; Espinoza Gonziles v. Peru. Interpretation of the Judgment on Preliminary Objections,
Merits, Reparations and Costs. Judgment of June 23, 2015. Series C No. 295, para. 11.

68  An example of this instance can be found in the dissenting opinions appended to the
decision on the merits in the Fisheries Jurisdiction case. Cf. Mita Manouvel, Les Opinions
Séparées a la Cour Internationale: Un Instrument de Controle du droit international prétorien par
les Etats (L'Harmattan 2005), 110.
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on the subject,®® and it is considered as the correct one for the purposes of
this dissertation since, broadly speaking, it encapsulates the raison d’étre of
a dissenting opinion, namely, a disagreement with the majority judgment.
In addition, it should be noted that the analysis to be made in this
dissertation will comprise all dissenting opinions appended to both judg-
ments as well as advisory opinions.”0 The reason for conducting an analysis
on the dissents with regard to the contentious as well as advisory jurisdic-
tions of these international courts is based on the fact that, it is argued that
no substantial difference exists between what international courts and
tribunals vested with these both types of jurisdiction are allowed to do
when settling a dispute or giving an advisory opinion.”! Even when, from
a formal perspective important differences exist between these two types of
jurisdiction,”2 the function of these international courts is to make findings
on law with regard to a dispute or legal question that has been submitted

69  Alan Paterson has indicated that a dissenting opinion is “a reasoned judgment which
disagrees with the outcome to an appeal which is supported by the majority of the judges
hearing the case. However, although the overwhelming majority of dissents fall into this
category, in this work will include also judgments which agree on the outcome favoured
by the majority but whose reasoning is radically different from that of the majority.” Cf.
Alan Paterson, Final Judgment: The Last Law Lords and the Supreme Court (Hart Publishing
2013), 12. Similarly, for the justice of the Supreme Court of the United States Antonin
Scalia a dissenting opinion is any opinion that disagrees with the reasoning of the court;
they can therefore sometimes reach the same disposition as the majority. Cf. Antonin
Scalia, “The Dissenting Opinion’, (1994) 29 Journal of the Supreme Court History, 33.

70 One must not lose sight, however, of the fact that even if the presence of dissenting opin-
ions is essential in ascertaining their role and function, their absence and what they do
not say is also important in that regard. Cf. Bernard H. Oxman, ‘Separate and Dissenting
Opinions and Their Absence: A Window on Decision-Making in the Tribunal’, in Harry
N. Scheiber et al (eds.) Regions, Institutions and the Law of the Sea: Studies in Ocean Gover-
nance (Martinus Nijhoff Publishers 2013), 47, 51.

71  For instance, some scholars have indicated that the International Court’s advisory juris-
diction is important in the settlement of disputes, as an instrument of preventive diplo-
macy. Cf. Marti Koskenniemi, “Advisory Opinions of the International Court of Justice
as an instrument of Preventive Diplomacy’, in Najeeb Al-Nauimi et al (eds.) International
Legal Issues Arising under the United Nations Decade of International Law (Martinus Nijhoff
Publishers 1995), 599 - 619.

72 Sir Christopher Greenwood, current judge at the International Court, has indicated
that the differences between these two types of jurisdiction comprise the fact that (i)
contentious cases take place between the states parties to a dispute, whereas the advisory
jurisdiction can only be invoked the Security Council, General Assembly and other UN
organs or specialised agencies and there are no parties in the sense in which the term is
used in contentious proceedings; and (ii) that while the judgments of the International
Court are binding, no provision of the its Statute imposes an obligation of compli-
ance with an advisory opinion. Cf. Peter Tomka, “The Rule of Law and the Role of the
International Court of Justice in World Affairs’, Inaugural Hilding Eek Memorial Lecture
at the Stockholm Centre for International Law and Justice. Downloaded at < http://www.
icj-cij.org/presscom/files/9/17849.pdf>; Christopher Greenwood, ‘Judicial Integrity
and the Advisory Jurisdiction of the International Court of Justice’, in Giorgio Gaja et al
(eds.) Enhancing the Rule of Law through the International Court of Justice (Martinus Nijhoff
Publishers 2014), 63.
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to them. Consequently, it is submitted that no real differences exist between
these two types of jurisdiction.” Based on this claim, this dissertation will
analyse the decisions rendered in both types of jurisdiction, also with a view
of analysing whether differences exists between them in the context of the
exercise of the right to append dissenting opinions.

Likewise (and with regard to the International Court of Justice), it
should also be indicated that not all of the judgments that it has rendered
(and where dissenting opinions have been appended) will be analysed for
the purposes of the present dissertation. The ICJ has for instance rendered
some of its decisions on requests for permission to intervene (under article
62 of its Statute) in the form of an order”4 and others in the form of a
judgment.”> No known reason exists as to why the International Court of
Justice has preferred an order over a judgment (and vice versa) in certain
cases. It has therefore been decided not to include any of the judgments on
requests for permission to intervene. Moreover, their inclusion would also
inescapably lead to justify why orders in a specific incidental proceeding are
included in this dissertation, while orders in other incidental proceedings
(provisional measures and counter-measures) are excluded. In consequence,
and bearing in mind the research aim of the dissertation, in the case of the
International Court of Justice only those dissents appended to judgments on
preliminary objections and merits, as well as those on derivative proceed-
ings (interpretation and revision of judgments) will be taken into account
for the analysis.

73 In this regard, as noted by Edvard Hambro, “since the cases before the Court in advisory
proceedings should be treated with the same judicial guarantees as contentious cases...
the result of this — as far as the jurisprudence of the Court is concerned — is that the legal
reasons behind the Opinions carry the same weight and are invested with the same high
authority as in the case of judgments.” Cf. Edvard Hambro, ‘The Authority of the Advi-
sory Opinions of the International Court of Justice’, (1954) 3 International and Comparative
Law Quarterly, 5.

74 Nuclear Tests Case (Australia v. France), Application by Fiji for Permission to Intervene,
Order of 22 July 1973, [1973] ICJ Rep. 320; Nuclear Tests Case (New Zealand v. France),
Application by Fiji for Permission to Intervene, Order of 12 July 1973, [1973] ICJ Rep. 324;
Nuclear Tests Case (Australia v. France), Application by Fiji for Permission to Intervene,
Order of 20 December 1974, [1974] IC] Rep. 530; Nuclear Tests Case (New Zealand v. France),
Application by Fiji for Permission to Intervene, Order of 20 December 1974, [1974] ICJ
Rep. 534; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria),
Application by Equatorial Guinea for Permission to Intervene, Order of 21 October 1999,
[1999] IC] Rep. 1029; Jurisdictional Immunities of the State (Germany v. Italy), supra note 30.

75 Continental Shelf (Tunisia/Lybian Arab Jamahiriya), Application by Malta for Permission to
Intervene, Judgment of 14 April 1981, [1981] IC] Rep. 3; Continental Shelf (Lybian Arab
Jamahiriya/Malta), Application by Italy for Permission to Intervene, Judgment of 21 March
1984, [1984] IC] Rep. 3; Land, Island and Maritime Frontier Dispute (El Salvador/Honduras),
Application by Nicaragua for Permission to Intervene, Judgment of 13 September 1990,
[1990] IC] Rep. 92; Territorial and Maritime Dispute (Nicaragua v. Colombia), Application
by Costa Rica for Permission to Intervene, Judgment of 4 May 2011, [2011] IC] Rep. 348;
Territorial and Maritime Dispute (Nicaragua v. Colombia), Application by Honduras for
Permission to Intervene, Judgment of 4 May 2011, [2011] IC] Rep. 420.
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4. RESEARCH METHODOLOGY

For the purpose of conducting the research aim and answering the concrete
research questions guiding it, the dissertation will mainly use different
primary and secondary text-based sources. With respect to the origins of
dissenting opinions in domestic law, secondary sources are the most impor-
tant. Scholarly works mainly from the common law system are relevant
with regard to the origins of dissenting opinions. In the case of the argu-
ments advanced in favour and against dissenting opinions, the scholarly
works from academics belonging to the continental system are also relevant,
more specifically from countries such as France and Italy where dissenting
opinions are not allowed. As for the analysis on the possible transposition of
discussions to the international level, the scholarly literature in international
law is relevant for the determination of the extent to which the discussions
in domestic law are relevant for international law. This scholarly literature
(that also includes the views from some judges in individual opinions)
refers to that addressing the differences between domestic and international
law, as well as the aspects that should be considered for such a transposi-
tion.

The part of the dissertation that analyses the differences and similarities
in the mandate, jurisdictional and institutional design of the ICJ and the
IACtHR, requires a close look at constitutive instruments and rules of
procedure from both courts, as well as to their case law for examining
the content and scope of their mandate, jurisdictional and institutional
design. The information contained in these sources is complemented with
secondary sources, mainly scholarly works. They are relevant because
they either critically discuss or complement some of the views expressed
by both courts in their case law. In addition, they are also relevant to fully
understand some parts from aspects such as the deliberation and drafting of
judgments, where the views and recollections from ‘inside the court’ clarify
aspects that primary sources briefly mention. Based on all these sources, the
analysis on the differences and similarities in the mandate, jurisdictional
and institutional design will result in some questions that will be useful for
the analysis regarding whether they may result in differences in the exercise
of the right to append dissenting opinions.

Finally, and with a view to answering to the questions that will be used
to inform the exercise of the right to dissent at both courts, all the dissenting
opinions appended to their judgments were read and analysed. Some of
these dissenting opinions were selected with a view to presenting them as
concrete examples that clearly illustrate how judges exercise their right to
dissent. Secondary sources have also informed this selection. More specifi-
cally, scholarly works that analyse a specific judgment are important, since
they critically analyse the judgment in a broad picture and therefore help to
understand why judges may have dissented.
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5. STRUCTURE OF THE DISSERTATION

The analysis to be conducted in this dissertation, as this was explained in
the previous section on the statement of the problem and research aim, will
be divided in two main parts.

Part I seeks to provide the general framework of dissenting opinions
in international adjudication. For this purpose, Part I will be divided into
two chapters. A discussion concerning dissenting opinions in domestic
jurisdictions, will be provided in Chapter 1. The chapter addresses three
questions. First, what are the origins of dissenting opinions in domestic
jurisdictions? Second, what were the arguments advanced in favour and
against dissenting opinions in domestic jurisdictions? Third, whether and
to what extent do the reasons for the existence of dissenting opinions in
domestic law have merit for analysing dissenting opinions in international
adjudication? Further, Chapter 2 analyses the exercise of the right to append
dissenting opinions in international adjudication. The chapter addresses
two questions. First, what are the origins of dissenting opinions in interna-
tional adjudication? Second, how have the arguments advanced in favour
and against dissenting opinions in international adjudication, influenced
their institutional and procedural design in international courts and tribu-
nals?

Part II of the dissertation focuses on the differences and similarities in
mandate, jurisdictional and institutional design of the International Court
of Justice and the Inter-American Court of Human Rights and the possi-
bility of the said differences and similarities resulting in differences in the
exercise of the right to append dissenting opinions. For this purpose, Part
II will also be divided in two chapters. Chapter 3 focuses on the differences
and similarities in mandate, jurisdictional and institutional design of the IC]J
and the IACtHR. Subsequently, Chapter 4 analyses how the said differences
and similarities may result in differences and similarities in the exercise of
the right to append dissenting opinions.

Finally, the conclusions will offer some final considerations with regard
to the differences in the exercise of the right to append dissenting opin-
ions at the International Court of Justice and the Inter-American Court of
Human Rights. Based on these considerations, it will also discuss whether
any more generic findings may be extrapolated from this study regarding
the exercise of the right to dissent and how this is informed by different
institutional settings. In other words, it will be discussed whether and to
what extent it is possible to speak about a connection between the exercise
of the right to append dissenting opinions and the institutional settings, at
international court and tribunals in general.
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INTRODUCTION

This part aims to offer a contextual framework on the exercise of the right
to append dissenting opinions. It contains two chapters. Chapter 1 sets the
stage by going back to debates on dissenting opinions at the domestic level.
It addresses the origins of dissenting opinions at this level, analyses the
arguments advanced in favour and against dissenting opinions and it also
interrogates which of these ‘domestic arguments’ have merit for analysing
dissenting opinions at the international level. In this sense, it specifically
examines structural differences between domestic and international law
that might prevent transposition of discussions at the domestic level to the
international level. For its part, Chapter 2 zeroes in on the introduction of
dissenting opinions in international adjudication. It addresses the origins
of dissenting opinions at this level, it analyses (building on the analysis of
Chapter1) the arguments advanced in favour and against dissenting opin-
ions, and it examines how these arguments have influenced the institutional
and procedural design of the exercise of the right to append dissenting
opinions at international courts and tribunals.

The reason for looking at domestic law lies in the fact that, during the
discussions that took place at the Committee of Jurists (“the Advisory
Committee”), entrusted in 1920 with the task of drafting the statute of the
Permanent Court of International Justice (“the Permanent Court” or “the
PCIJ”), the issue regarding the appropriateness of dissenting opinions
centred on the views expressed in both the common law and civil law
systems in this regard. In a few words, the discussion on the permissibility
vel non of the exercise of the right to append dissenting opinions took
account of the views expressed at the domestic level. Consequently, the
origins of dissenting opinions in international adjudication seem to find its
roots in municipal law; they are not therefore a creation of international law.

In this context, the possibility for judges to append dissenting opinions
is a right that one can say has emerged in domestic jurisdictions. It has
subsequently been transplanted to the international plane. In consequence,
the contextual framework on the exercise of the right to append dissenting
opinions, inescapably leads to the need to consider the views advanced at
the domestic level, as a starting point.

Whereas the common law system allows for dissenting (as well as
concurring) judges to append their individual opinions, civil law is clas-
sically associated with the position that the formalization of dissenting
views into dissenting opinions is not permitted under any circumstance
whatsoever. In the latter, courts should speak with one voice, deliberations
within the courtroom must remain secret and the authority of the res judicata
of decisions should be preserved.! In view of these differences between both

1 Yannick Lécuyer, “Le Secret Du Délibéré les Opinions Séparées et la Transparence”,
(2004) 57 Revue Trimestrielle des Droits de ’'Homme, 197, 200.
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legal systems, with respect to the exercise of the right to append dissenting
opinions, it is argued that judicial dissent and public disagreement in last
resort multi-member courts and tribunals is a regular feature in common
law.2

In this order of ideas, from the final decision taken in the adoption of
the Statute of the Permanent Court, one can say that the said divergence
between both systems was decided in favour of the common law;? the inclu-
sion of dissenting opinions in international adjudication therefore appears
as a triumph of the common law over the civil law system. In this context,
an analysis on the role and function of dissenting opinions in the common
law system, as well as of the arguments in favour and against them, seem
to be required for the purpose of determining a framework of dissenting
opinions in international adjudication.# This does not mean, however, that
the civil law system is irrelevant in this regard. The international adjudi-
catory system (and in international law in general) has a mixed heritage.
The international adjudicatory system is based, in some of its aspects, on
the civil law system (e.g. the secrecy of deliberations). It is in fact by means
of these aspects that it is possible to explain why in the civil law system
dissenting opinions are not permitted. These reasons cannot therefore be
disregarded. In consequence both the views and practice of the common
law and civil systems are therefore relevant when setting the exercise of the
right to append dissenting opinions in international adjudication.

It is against this background, that this Part will address in its Chapter 1
the relevance (for international law) of the arguments against and in favour
(i.e. the permissibility) of dissenting opinions that have been advanced in
municipal law. The research question that this chapter attempts to answer
refers as to,

2 Samuel A. Peterson, ‘Dissent in American Courts’, (1981) 43 The Journal of Politics, 412,
413; Frangois Rigaux, “Opinions Dissidentes, Opinions Séparées et Opinions Conver-
gentes: 'Unanimité dans 1"Exercice de la Fonction Judiciaire”, in Gilbert Closset Marchal
et al (eds.) Mélanges Jacques van Compernolle (Bruylant 2004), 575; Michael D. Kirby, “Judi-
cial Dissent - Common Law and Civil Law Traditions”, (2007) 123 Law Quarterly Review,
329.

3 It must be noted, however, that an important number of countries belonging to the civil
law system, notably France and Italy being the exception, allow nowadays for the publi-
cation of dissenting opinions in courts of last resort. Cf. Juha Raitio, The Principle of Legal
Certainty in EC Law (Springer 2003), 315. Consequently, this conclusion as to the triumph
of the common law over the civil law system, should therefore be put in context, i.e. that it
refers to the moment when the Committee of Jurists decided to allow judges to record the
fact of their dissent, as by that time most of the countries of the civil law system did not
allow for dissenting opinions.

4 Cf. Angelo Piero Sereni, ‘Les Opinions Individuelles et Dissidentes des Juges des Tribu-
naux Internationaux’, (1964) 68 Revue Générale de Droit International Public, 819, 824.

5 Cf. Colin B. Picker, “International Law’s Mixed Common Heritage: A Common/Civil
Law Jurisdiction”, (2008) 41 Vanderbilt Journal of Transnational Law, 1083.
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What dissenting opinions at the domestic level can teach us about dissenting
opinions at the international level, and whether and to what extent the differ-
ences between domestic and international law, pose a bar to transposing dis-
cussions at the domestic level on dissenting opinions, to the international
level.

Besides, it must also be noted that notwithstanding the reference to
domestic jurisdictions and their use of dissenting opinions, attention
should also be paid to international law itself, and its particularities. In this
regard, the reasons that the drafters (as well as the bodies that subsequently
discussed and modified) the Statute of the Permanent Court had in mind
when accepting the exercise of this right for judges, as well the drafters
of the statutes of other international courts and tribunals, are relevant for
the determination of the contextual framework of the exercise of the right
to append dissenting opinions. It is in fact in the light of the origins of
dissenting opinions in international law, that the arguments in favour and
against them can be unravelled. Further, it is by analysing these arguments
that it is possible also possible to analyse how they have influenced the
institutional and procedural design of the exercise of the right to append
dissenting opinions in international courts and tribunals. In consequence,
Chapter 2 of this Part will address the research question concerning,

how the arguments advanced in favour and against dissenting opinions at the
international level have influenced the institutional and procedural design of
the exercise of the right to append dissenting opinions in international courts
and tribunals.

Finally, in the light of the research questions guiding the two chapters
and the aim of this Part (i.e. to offer a contextual framework of dissenting
opinions), it will be concluded with the presentation of a brief conclusion in
which some aspects on the exercise of the right to dissent at the domestic
and international level, will be highlighted.



1 The exercise of the right to dissent
in domestic jurisdictions

1.1. THE SIN OF ANALOGY FROM MUNICIPAL LAW

As noted in the introduction to this Part, dissenting opinions are not an
institution created by international law. Reference to the main systems of
law that exist at the domestic level may thus be useful as a first stepping
stone for analysis of dissenting opinions in international law.

A reference to domestic law must, however, take account of statements
such as from Joseph Weiler, who has noted that “[a]nalogies to domestic law
are impermissible, though most of us are habitual sinners in this respect”,! or
from Mary Ellen O’Connell, who has indicated that an analogy to domestic
law is false.2 These observations regarding the impermissibility and false-
ness of the plain use of analogies are based on the fact that, important differ-
ences exist between both legal orders and they must, at the very least, be
taken into account when elements or discussions from one legal order are to
be used to build upon in the other.3 For instance, in relation to the concept
of the rule of law, Robert McCorquodale observed that two are the most
fundamental aspects to be taken into account, when pretending to apply the
concept of the rule of law from national systems to international law. On the
one hand, there is not just one definition of the concept. The common law
tradition indicates that three are the main aspects of the concept, namely, the
absolute supremacy of the law over government power, equality before the
law and enforcement before the courts. The civil law tradition focuses less
on the judicial process and more on the nature of the state in the form of the
law-based state. On the other hand, the basis for the concept cannot be found
in domestic law since international law lacks a binding court, an executive

1 Joseph H. H. Weiler, ‘The Geology of International Law — Governance, Democracy and
Legitimacy’ (2004) 64 Zeitschrift fiir Auslindisches Offentliches Recht und Vilkerrecht, 547, 550.

2 Mary E. O’Connell, ‘Enforcement and the Success of International Environmental Law’,
(1995) 5 Indian Journal of Global Legal Studies, 47, 50.

3 Hersch Lauterpacht, Private Law Sources and Analogies of International Law (Lawbook

Exchange1927), 84 — 85; Mohamed Shahabuddeen, ‘Municipal Law Reasoning in Inter-
national Law’, in in Vaughan Lowe et al (eds.) Fifty Years of the International Court of Justice:
Essays in Honour of Sir Robert Jennings (Martinus Nijhoff Publishers 1996), 90, 91; Marti
Koskenniemi, ‘International Law in Europe: Between Tradition and Renewal’, (2005)
16 European Journal of International Law, 113, 122; Thomas Poole, ‘Sovereign Indignities:
International Law as Public Law’, (2011) 22 European Journal of International Law, 351;
Ciardn Burke, "‘Moving while Standing Still: Law, Politics and Hard Cases’, in Nikolas
M. Rajkovic et al (eds.) The Power of Legality: Practices of International Law and Politics
(Cambridge University Press 2016), 125, 146.
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and legislative branch do not exist, there is no separation of powers and that
there is the sovereignty of states with which to contend.*

Specifically in relation to adjudication and the role of courts Mohamed
Shahabuddeen has also elaborated upon differences in the structure of
international law and municipal law, in an academic writing while he was
a member of the International Court of Justice. He has observed that not
every relation between states has its counterpart in municipal law. In this
regard, he has also highlighted that the absence of a universally compulsory
judicial tribunal to determine what the law is and the existence of a central
authority to enforce it.> As he put it,

“to overestimate the relevance of private law analogies is to overlook signifi-
cance differences between the legal framework of national societies and that of
the international community, as well as differences between the jurisdictional
basis and powers of the Court and those of national courts”.6

The consideration of municipal law as a relevant source, from where to
borrow reasons and insights, has traditionally been considered with sus-
picion.” Consequently, this may also have consequences for the use of the
discussions on dissenting opinions in municipal law, for the purpose of
analysing dissenting opinions in international adjudication.

Nonetheless, the existing differences between international law and
municipal law, does not turn (as suggested by Joseph Weiler) every use of
the latter into a sin. Only when an analogy is made between municipal and
international law, without taking into account their differences, is it possible
to assert the commission of a sin. One can therefore say that, it is only when
“importing [municipal] law institutions “lock, stock and barrel”, ready-made
and fully equipped with a set of rules”8 as such, that one has committed
a sin. Conversely, when acting with great caution and bearing in mind the
existing differences, reference to municipal systems may certainly be useful.

In that order of ideas, the genesis, raison d’étre, structure and use of
dissenting opinions in municipal law is relevant for analysing dissenting
opinions in international law, as “features or terminology which are remi-
niscent of the rules and institutions of [municipal] law as an indication

4 Cf. Robert McCorquodale, ‘Defining the International Rule of Law: Defying Gravity?”,
(2016) 65 International and Comparative Law Quarterly, 277, 279 — 289. See also, Certain
Phosphates Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment of 26
June 1992, [1992] IC] Rep. 240, (Dissenting Opinion, Judge Schwebel), 330.

5 Mohamed Shahabuddeen, ‘Municipal Law Reasoning in International Law’, in in Vaughan
Lowe et al (eds.) Fifty Years of the International Court of Justice: Essays in Honour of Sir
Robert Jennings (Martinus Nijhoff Publishers 1996), p. 92.

6 Certain Phosphates Lands in Nauru (Nauru v. Australia), supra note 4, (Separate Opinion,
Judge Shahabuddeen), p. 289.

7 André Nollkaemper, National Courts and the International Rule of Law (Oxford University
Press 2011), 274.

8 International Status of South-West Africa, Advisory Opinion of 11 July 1950, [1950] ICJ Rep
128, (Separate Opinion, Judge McNair), p. 148.
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of policy and principles rather than as directly importing these rules and
institutions.”?

Some judges of the International Court of Justice have made use of
municipal law, in their individual opinions, for the analysis of the case
submitted to it.19 They have moreover made use of it, taking account of
the approach mentioned in the paragraph above. Two recent examples are
worth mentioning in this regard. In the first place, the analysis of judge
Bruno Simma on whether the exceptio non adimpleti contractus forms part
of international law. He noted in the separate opinion that he appended to
the judgment in the case concerning Application of the Interim Accord of 13
September 1995 that,

“[t]he problem that we face [on the transferability of such a concept developed foro
domestico to international plane] is that in fully developed national legal systems
the functional synallagma will operate under the control of the courts, that it, at
least, such control will always be available (...) What we encounter at the level of
international law, however, will all too often be instances of non-performance of
treaty obligations accompanied by invocation of our principle, but without avail-
ability of recourse to impartial adjudication of the legality of the measures.”!1

A more recent example regarding an approach of this kind, can be found
in the separate opinion appended by the former judge and president of
the ICJ, Hisashi Owada, to one of most recent orders on the indication of
provisional measures. When referring to the standard adopted by the IC] in
requests for the indication of provisional measures, concerning the need that
the rights sought to be protected must be at least plausible, he noted that,

“[w]hile a facile analogy of this legal institution with similar institutions in pri-
vate law should naturally be carefully avoided, given that the specific purposes
for which a legal institution similar in name could be considerably different, it
is important to recognize that the rationale for this institution introduced in the
Statute of the Court finds resonance in similar institutions stipulated in a num-
ber of domestic legal systems.”12

9 Id.

10 Judge Hersch Lauterpacht has for instance taken account of municipal law for analysing
whether guardianship is an institution from private law. He noted that “[a]n examination
of the main systems of municipal law in the matter of guardianship does not corroborate
the view that is a merely family institution of a private law nature.” Cf. Application of the
Convention of 1902 governing the Guardianship of Infants (Netherlands v. Sweden), Judgment
of 28 November 1958, [1958] IC] Rep. 55, (Separate Opinion, Judge Lauterpacht), p. 84.

11 Application of the Interim Accord of 13 September 1995 (Former Yugoslav Republic of Macedonia
v. Greece), Merits, Judgment of 5 December 2011, [2011] IC] Rep. 644, (Separate Opinion,
Judge Simma), p. 700, para. 13.

12 Application of the International Convention for the Suppression of the Financing of Terrorism and
of the International Convention on the Elimination of all forms of Racial Discrimination (Ukraine
v. Russian Federation), Request for the Indication of Provisional Measures, Order of 19
April 2017, [2017] IC] Rep. 104, (Separate Opinion, Judge Owada), p. 1, para. 4.
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It precisely in this sense, and based on the idea of resonance, that municipal
law is relevant for the purposes of this dissertation, i.e. since it amounts to
an important indication of policy and principles to be taken into account, as
far it does not contradict the structure of international law. Consequently
and for the purposes of this dissertation, the discussions on dissenting
opinions in municipal law will be used as a source of inspiration that takes
account of the structural differences between the municipal and interna-
tional order, thus in full awareness that these differences might on occasion
prevent the transposition of certain arguments to the international level.13

In fact, the most relevant differences between domestic and interna-
tional law are (i) the non-compulsory nature and possibility for states to
opt out from the jurisdiction of an international court or tribunal; (ii) the
mandatory use of precedents in some domestic jurisdictions; (iii) the fact
that some international courts and tribunals exercise subsidiary jurisdiction;
(iv) different rules and dynamics regarding compliance and enforcement of
decisions; (v) the composition of the bench that in some international courts
and tribunals includes a national element but is otherwise not part of an
overarching structured system.

1.2. THE RELEVANCE OF THE APPROACHES OF CIVIL OR CONTINENTAL
LAW SYSTEMS ON DISSENTING OPINIONS

Further, in this attempt for looking at municipal law, an additional question
arises concerning the relevance of the views from the civil or continental
law system and not only from the common law system. This is so, since
this legal system has classically been known for rejecting (or limiting to the
fullest extent possible) the use of any kind of individual opinions. To put it
differently, dissenting opinions have been considered as a regular feature in
the common law systems.14 Consequently, it is important to question if only
the views from the common law system are relevant for the purposes of the
present Chapter.

In this regard, it should be noted, as indicated elsewhere, that the “differ-
ences between Anglo-Saxon and continental attitudes should [not] simply
be ignored... [these] differences in perspective... continue to engender

13 For instance, the role and function of dissents in the common law system might be
broader in scope. In fact, in a recent study eight hypotheses have been presented as
to why judges participate more often in opinion writing than others. Most of these
hypotheses are not relevant for determining the role and function of dissenting opinions
in international adjudication, as the said hypotheses are presented in the context of the
United States legal system. Cf. Saul Brenner & Eric S. Heberlig, ““In My Opinion...”:
Justices Opinion Writing in the U.S. Supreme Court, 1946 — 1997’, (2002) 83 Social Science
Quarterly, 762, 763 — 765.

14 Rainer Hoffmann & Tilmann Laubner, ‘Article 57’, in Andreas Zimmermann et al (eds.),
The Statute of the International Court of Justice: A Commentary (2nd edn, Oxford
University Press 2012), 1384.
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lively and interesting discussions and international law is richer because
of it”.15 Moreover, the international adjudicatory system is a mix of both, the
common and civil law systems.16 Consequently, it is also necessary to take
into account the views on the matter asserted in the latter, since it might be
in the light of the views asserted in the civil law system, that it is possible
to explain why an aspect from dissents in the common law system, has not
been transplanted to the international plane.

By the same token, an additional and more foundational argument
exists as to the need for considering the views from both municipal systems
of law and this is that dissenting opinions in general (i.e. in both municipal
and international law) are inextricably linked (from a positivistic perspec-
tive) to the very concept and nature of law in general and the role of the
judge.

Both the civil law and common law systems have different approaches
(from a positivistic perspective) with regard to how law is defined and what
is the role of the judiciary when a dispute is submitted to it.1” On the one
hand, the civil law system is considered as a code-based system, where
instead of listing special rules for particular situations a body of general
principles is systematized to regulate all situations in the society.18 The role
of the judge is to act as the mouthpiece of the law (bouche de la loi).1% In other
words, he is a passive representative of the law-maker who mechanically
applies the law20 and therefore performs uncreative functions.?! Neverthe-
less, when applying the law the judge sometimes needs to interpret it and
throughout this process he might extend its scope and fill gaps on points
where the written law is silent.22 The law lays down principles and does not
get into the details that may arise in each circumstance; those details must
be addressed and filled by the judge.23 She or he must, however, use only

15  James Crawford and Allain Pellet, “Anglo Saxon and Continental Approaches to Pleading
before the ICJ’, in Ian Buffard et al (eds.) International Law between Universalism and Frag-
mentation: Festschrift in Honour of Gerhard Hafner (Martinus Nijhoff Publishers 2008), 931,
967.

16  International law has for instance adopted the approach of the civil law system, with
regard to the burden of persuasion. Cf. Eduardo Valencia-Ospina, ‘Evidence before the
International Court of Justice’, (1999) 1 International Law Forum du Droit International, 202,
203 - 204.

17 See, Francis A. Mann, ‘Fusion of the Legal Profession?’, (1977) 93 The Law Quarterly
Review, 367.

18 Joseph Dainow, ‘The Civil Law and the Common Law: Some Points of Comparison’,
(1967) 15 American Journal of Comparative Law, 419, 424.

19 Charles de S., Baron de Montesquieu, The Spirit of the Laws (2001), 180.

20 Urszula Jaremba, National Judges as EU Law Judges: The Polish Civil Law System (Martinus
Nijhoff Publishers 2014), 197.

21 John H. Merryman, The Civil Law Tradition: An Introduction to the Legal Systems of Western
Europe and Latin America (2nd edn, Stanford University Press 2007), 84.

22 Joseph Dainow, supra note 18, 426.

23 Bernard Rudden, ‘Courts and Codes in England, France and Soviet Russia’, (1973) 48
Tulane Law Review, 1010, 1011.



30 Part I: Framework on the Exercise of the Right to Append Dissenting Opinions

specific techniques when filling gaps.2* On the other hand, the common law
system finds its basis in judicial decisions and the role of the judge is to
formulate the principles under which the case at hand should be decided.
He has a creative function whenever a rule has not already been formulated
in a previous decision.2> Consequently, he is a more influential figure in
the social and political life of the country and has even been labelled as
‘cultural hero’.26 In common law written law has different standing. Even
in the presence of a legislative text, the judge seeks to restrict its scope of
applicability.2”

All in all, the difference between both systems can be summarised in the
following terms,

“[a] civil law system differs from a common law system much as rationalism dif-
fers from empiricism or deduction from induction. The civilian naturally reasons
from principles to instances, the common lawyer from instances to principles.
The civilian puts his faith in syllogisms, the common lawyer in precedents; the
first silently asking himself as each new problem arises, “What should we do
this time?” and the second asking aloud in the same situation, “What did que
do last time?” The civilian thinks in terms of rights and duties, the common law-
yer in terms of remedies. The civilian is chiefly concerned with the policy and
rationale of a rule of law, the common lawyer with its pedigree. The instinct of
the civilian is to systematize. The working rule of the common lawyer is solvitur
ambulando.”28

Notwithstanding the differences noted above, both systems of law share an
aspect that lays at the heart of the very nature of the law, namely, its vague-
ness and incompleteness. This is moreover an aspect that is also present
in international law, to a much greater extent than domestic law. Law is
not able to regulate every single aspect in the public and private domain.
Hence, in both systems (as was mentioned in the paragraph above) the law
(either by means of a written law or a judicial decision) needs to be clarified
or stated due to the existence of grey areas. In multi-member courts, and
due to the fact that everybody thinks differently, it is sometimes impossible
to obtain a unanimous decision when law itself is vague an open to various
interpretations. In consequence, the fact that a judge may dissent from a

24 Roberto G. MacLean, ‘Judicial Discretion in the Civil Law’, (1982) 43 Louisiana Law Review
45,52 -53.

25  Jean Georges Sauveplanne, Codified and Judge Made Law: The Role of Courts and Legislators
in Civil and Common Law Systems (North-Holland Publishing 1982), 102.

26 Seon Bong Yu, ‘The Role of the Judge in the Common Law and Civil Law Systems: The
Cases of the United States and European Countries’, (1999) 2 International Area Studies
Review, 35, 37.

27  Joseph Dainow, ‘The Constitutional and Judicial Organization of France and Germany
and Some Comparisons of the Civil Law and Common Law Systems’, (1961) 37 Indiana
Law Journal, 1, 45.

28  Thomas Mackay Cooper, “The Common and the Civil Law — A Scot’s View”, (1950) 63
Harvard Law Review, 468, 470 — 471.
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judgment (and is sometimes entitled to express his disagreement, either by
means of recording the fact of his dissent or expressing his views) is but a
natural consequence of the concept of law itself and the role that the judge
plays in this regard.

Since the aspects mentioned in the paragraph above, are not exclusive
to one system of municipal law (i.e. either common or civil law), as they
are related to systemic and foundational aspects of law in general, they are
therefore aspects that are present in all systems of law. Hence, disagreement
between judges is a common feature in both municipal and international
law. This therefore also explains why it is not only the arguments in favour
of dissenting opinions (i.e. the views asserted in the common law system)
that are relevant for the research aim of this dissertation. The arguments
from the continental system seeking to limit to the fullest extent possible
the exercise of the right to dissent, also constitute an important indication of
policy and principles for the conceptual framework on dissenting opinions
that this Part will offer.

In sum, it is against this background and having in mind the differ-
ences between municipal and international law mentioned above (section
1.1), that the views on dissenting opinions asserted in municipal law, are
relevant to the international adjudicatory system.

1.3 ORIGINS OF DISSENTING OPINIONS IN MUNICIPAL LAW

The practice from judges to append individual opinions in general, is a
right that has existed (in the case of the countries belonging to the common
law system) since the establishment of multi-member judicial institutions.2?
Judges have always therefore been allowed to express their views, notwith-
standing the decision adopted by the majority.

In the specific case of the right to append dissenting opinions, it should
be pointed out that, the way in which this kind of opinions is nowadays
known (i.e. as the opinion appended by a judge who has voted against the
decision of the majority), is the result of the several variations that the right
to append individual opinions has suffered, throughout the history in the
common law system (mainly). Consequently, it is not possible to under-
stand the structure and role and function of dissenting opinions, without
an understanding as to how decisions were taken (i.e. how judges deliberate
and the majority decision was drafted), before dissenting opinions as they
are known today came to existence in the common law system.

The origins of dissenting opinions in this system of law can be traced
back to two different times in history, both of them related to the imple-
mentation of a majority judgment, during the tenures of Lord Mansfield

29  Frederic Reynold, Disagreement and Dissent in Judicial Decision-making (Wildy, Simmonds
& Hill Publishing 2013), xiv.
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and Chief Justice Marshall in England and the United States, respectively
in 1756 and 1801.

Before the tenures of Lord Mansfield and Chief Justice Marshall, the
English and American multi-member courts delivered their decisions
seriatim, i.e. by each judge expressing his individual views on the matter by
means of an individual opinion irrespective of the fact that he was with the
majority or not.30 In this construction, there were no deliberations within
the court. Each judge was entrusted to write his personal opinion as to how
the case should be decided. In order to determine in favour of whom the
court had decided, it was necessary to count the number of judges voting
in favour of the applicant’s or the respondent’s case. The reasons from each
of the judges were therefore irrelevant for taking the decision. No delibera-
tions at all took place and therefore no collegial responsibility existed for the
judges with regard to the decision of the case at hand.

While the roots of this practice remain unclear,3! claims have been made
as regards its function, namely,

“[the] delivery [of opinions] by each individual judge may be a more account-
able method of deciding cases than decisions made in seclusion, because judg-
ments made in the open and without explicit caucus among judges may be less
likely to be (or appear to be) infected by corruption or collusion or [in the case of
England] the influence of the monarch.”32

Thus, it was from the outset a consecrated right for judges in the common
law system to express their views in an individual opinion to the public.33
Some authors have even noted that, in the first case decided by the Supreme
Court of the United States, namely, State of Georgia v. Brailsfrod, the opinion

30  RoryK. Little, ‘Reading Justice Brennan: Is There a “Right” to Dissent?’, (1999) 50 Hastings
Law Journal, 683, 688.

31  Andrew Lynch, ‘What Makes a Dissent ‘Great’?’, in Andrew Lynch (ed.) Great Australian
Dissents (Cambridge University Press 2016), 1, 2. Nonetheless, it has been suggested that
the practice of delivering opinions seriatim is similar to the law of citations in Roman law.
Consequently, it can be said that the former derives from the latter, as well as it has been
pointed out that the possibility for a judge to express her or his views has been advanced
as the possible basis of this practice of delivering opinions seriatim. Cf. Joshua M. Austin,
‘The Law of Citations and Seriatim Opinions: Were the Ancient Romans and the Early
Supreme Court on the Right Track?’, (2010) 31 Northern Illinois University Law Review, 19,
35-36.

32 M. Tood Henderson, ‘From Seriatim to Consensus and Back Again: A Theory of Dissent’,
(2007) Supreme Court Review, 283, 290. Additionally, it must be noted that “a difference
existed, however, in the practice of seriatim between English and American courts. While
in the former it was followed in all but self-evident cases, in the latter all cases were
decided following the said practice.” Cf. Michael Mello, ‘Adhering to Our Views: Justices
Brennan and Marshall and the Relentless Dissent to Death as a Punishment’, (1995) 22
Florida State University Law Review, 591, 609.

33 Bernard Schwartz, A History of the Supreme Court (Oxford University Press 1993), 20.
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of the first of the justices was a dissent.3* Nevertheless, by reason of the
manner in which decisions were taken, it is not accurate to speak of the
existence of a right for judges to append dissenting opinions (as they are
known today). This is so, since the determining factor for establishing the
decision of the court was the count of heads in favour of the position of the
parties. This might lead to the situation in which the reasons of a judge for
voting in favour of one of the parties, could be completely different (and
even contradictory) from those of his colleagues also voting in favour of
the position of the same party. One could not therefore speak of a decision
of a majority, if all of the judges have taken different positions. Without
a decision in which the majority speaks in one voice, it is not possible to
properly speak of a dissenting opinion. Judges were used to write their
opinions without paying due regard to the views expressed by the rest of
their colleagues. In consequence, they only got to know that their position
(and not their reasons) was not part of the “majority” during the reading of
the opinions in open court, and even when the rest of their colleagues were
not in disagreement with the reasons therein.

This long tradition for courts to deliver their decisions seriatim was,
however, broken in England and the United States in 1756 and 1801, respec-
tively. In these years Lord Mansfield and Justice Marshall were appointed,
in the King’s Bench in England and as Chief Justice of the Supreme Court
of the United States, respectively. They decided to implement caucus
opinions and to prevent those judges not within the “majority” (i.e. plain
dissenters as well as those that, although agreeing with the majority, did so
for different reasons) from appending their reasons for not supporting the
court’s opinion.3 In other words, both Lord Mansfield and Justice Marshall
decided to stop with the seriatim practice and implement a single judgment
that must be accepted (without exception) by all members of the court.3¢ An
important reason existed in both countries for these two judges to introduce
deliberations within the courtroom and promote a single judgment that
prevented judges from writing separately.

With regard to the change introduced by Lord Mansfield in England,
it is believed that the reason behind his decision lies in the exponential
growing that trade and commerce were experimenting throughout Europe
by that time. It was envisaged that this phenomenon would inescap-
ably lead to disputes between traders and other commercial men. As a

34  State of Georgia v. Brailsford, 2 Dall. 402 (1792). Cf. Karl M. ZoBell, ‘L’Espressione di Giudizi
Separati nella Suprema Corte: Storia della Scissione della Decisione Giudiziaria’, in
Costantino Mortati (ed.) Le Opinioni Dissenzienti del Giudici Costituzionali ed Internazionali
(Giuffre 1964), 61, 71.

35  G.Edward White, The Marshall Court and Cultural Change: 1815 — 1835 (Oxford University
Press 1991), 187.

36  Jed Handelsman Shugerman, ‘A Six-Three Rule: Reviving Consensus and Deference on
the Supreme Court’, (2003) 37 Georgia Law Review, 893, 911 — 912.
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consequence, it was expected that resort to courts would become more
frequent to settle all disputes arising from transactions regarding trade and
commerce. Nonetheless, in the case of England, a fear existed as to the lack
of benefits that this phenomenon would bring to its courts and the subse-
quent expansionist plans of the English Empire, by virtue of the practice
from English courts to deliver their decisions seriatim. In fact, some years
before being appointed in the King’s Bench, Lord Mansfield noted in the
Vallejo v. Wheeler case that,

“in all mercantile transactions the great object should be certainty. And therefore
it is of more consequence that a rule should be certain than whether the rule is
established one way or the other: because speculators in trade then know which
ground to go upon. But it is not easy to collect with certainty from a general
verdict, or from notes taken at nisi prius, what was the true ground of decision;
therefore in this, as in all doubtful cases, I wished a case to be made for the opin-
ion of the Court.”%7

Hence, the fact that every judge was entitled to express his opinion entailed
a problem. The existence of diverse and sometimes diverse contradictory
reasons adduced by each of the judges would render it difficult to build a
specific rule or principle for similar cases. The lack of certainty and clarity,
as to how certain types of cases would be decided, would therefore make
English courts less attractive and less likely to be chosen by businessmen to
settle their disputes. In consequence, Lord Mansfield made English courts
shift from seriatim opinions to the delivery of a single opinion, with a view
of providing the certainty and stability needed for commercial transac-
tions.38

As for John Marshall, the practice of the Supreme Court of the United
States was, before his appointment as Chief Justice, to also deliver its deci-
sions seriatim. As it was the case in England, this practice created substantial
uncertainty and instability in the law,3 and it had the concomitant effect
of weakening the Supreme Court’s authority.0 In fact, at the time the judi-
ciary was considered as the weakest of the three branches of government.4!
Marshall therefore considered it necessary to turn the judicial branch
into a much more powerful institution. The prevailing interpretation of

37  Cf. Francis Hildyard, A Treatise on the Principles of the Law of Marine Insurance (William
Benning 1845), 323 — 324.

38 James Oldham, ‘Review: From Blackstone to Bentham: Common Law versus Legislation
in Eighteenth-Century Britain’, (1991) Michigan Law Review, 1637, 1645.

39  David P. Currie, The Constitution in the Supreme Court: The First Hundred Years 1789 — 1888
(University of Chicago Press 1985), 14.

40 Ibid, 55; Alexander Hamilton et al, The Federalist (Liberty Fund 1961), 491.

41  Thomas G. Walker, ‘Seriatim Opinions’, in Kermit L. Hall ef al (eds.) The Oxford Companion
to the Supreme Court of the United States (2nd edn, Oxford University Press 2005), 911.
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the United States constitution centralized the majority of the power in
the federal government. Marshall was against this interpretation and he
consequently sought to change it during his tenure.#2 This led Marshall to
attempt to follow Lord Mansfield’s proposal of having a court unified in its
decisions, with a view of increasing the authority of the Supreme Court.43
For Marshall, this change would increase its authority, since the practice of
deciding seriatim discouraged confidence and trust in the judiciary.#4
Nevertheless, the attempts from Lord Mansfield and Justice Marshall
of making courts speak in one voice, did not last long. In England, right
after Lord Mansfield retired in 1788, Lord Kenyon returned to the practice
of deciding cases seriatim. This practice still exists nowadays (though law
lords’ opinions show a gradual shift towards a greater use of the equivalent
of an opinion of the court).*> Lord Kenyon preferred to decide cases on an
ad hoc basis, rather than, as Lord Mansfield sought, to announce broad legal
rules.#6 He believed that each case presented its own particularities and it
was therefore difficult to set a general rule for cases of the same nature.
Likewise, the attempt from the Chief Justice Marshall of making the
Supreme Court speak with one voice (amply criticised by President Thomas
Jefferson)?” lasted only six years.#8 Justice Johnson broke unanimity by
appending a dissenting opinion in Ex Parte Bollman and Ex Parte Swartwout.*

42 Russell Smyth & Paresh Kumar Narayan, ‘Multiple Regime Shifts in Concurring and
Dissenting Opinions on the U.S. Supreme Court’, (2006) 3 Journal of Empirical Legal
Studies, 79, 92.

43 Compared to Lord Mansfield attempt, Marshall’s decision to make the court speak with
one voice was not strictly followed during his tenure as Chief Justice. Some of the deci-
sions were taken seriatim, though they were an exception that moreover took place when
Marshall was either absent or had recused himself of certain cases. Cf. John P. Kelsh, ‘The
Opinion Delivery Practices of the United States Supreme Court1970 — 1945’, (1999) 77
Washington University Law Quarterly, 137, 144.

44  Note, From Consensus to Collegiality: The Origins of the ‘Respectful” Dissent’, (2011) 124
Harvard Law Review 1308 — 1310.

45  William D. Popkin, Evolution of the Judicial Opinion: Institutional and Individual Styles (New
York University Press 2007), 31.

46 M. Tood Henderson, supra note 32, 303.

47  See, Andrew ]. Levin, ‘Mr. Justice William Johnson, Creative Dissenter’, (1944) 43
Michigan Law Review, 497, 513 — 519. Jefferson expected to prevent the court from gaining
the strength that the abolition of seriatim opinions would entail. Cf. Gary D. Rowe, ‘The
Sound of Silence: United States v. Hudson & Goodwin, the Jeffersonian Ascendancy, and
the Abolition of Federal Common Law Crimes’, (1992) 101 Yale Law Journal, 919, 929.

48  Actually, Marshall’s attempt could have lasted less time. As a state judge, Justice Johnson
was accustomed to the practice of seriatim opinions. His colleagues in the Supreme
Court, however, dissuaded him not to append dissents, since it might be seen as indecent
cutting at other justices. Cf. Charles F. Hobson, ‘Defining the Office: John Marshall as
Chief Justice’, (2006) 154 University of Pennsylvania Law Review, 1421, 1444.

49 Ex Parte Bollman and Ex Parte Swartwout, 4 Cranch 75 (1807).
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From that moment on,? Johnson and his colleagues decided to regularly
append separate and dissenting opinions.5! A return, however, to the
seriatim practice as it was known before John Marshall did not occur. The
Supreme Court kept rendering its decisions by a single decision made by
the majority of its members. This moment was thus constitutive for the
concept of dissenting opinions.

The practice of appending dissents has significantly increased since
then, to the extent that it is nowadays a commonplace.52 The proliferation
of dissents has even led some scholars to believe that the said increase in
the number of separate and dissenting opinions amounts to a return to the
seriatim practice,> even though some others argue that it only amounts to a
quasi-seriatim approach, since there is an opinion from the majority.>

All in all, it can be said that the roots of the practice (as it is known
today) of allowing dissenting judges, to express the reasons for their
disagreement from decision taken by majority, lies in the United States
practice created by justice Johnson’s break away from unanimity in 1807.
Nonetheless, the said practice could not have existed if it were not for
the previous practice of having decisions seriatim. Hence, the practice
of appending individual opinions to a majority decision represents but
a natural consequence of the seriatim practice employed in the common
law system since the early ages.5> It has moreover (wWhen compared to the
instances where courts were forced to speak in one voice) reflected a shift
in the courts” understanding of the nature of law, namely, from a grid of

50 It must also be noted, that another attempt to eradicate dissenting opinions was made
some years after Marshall’s retirement. Chief Justice Taft made that attempt, as for him
“in many cases where I differ from the majority it is more important to stand by the Court
and give its judgment weight than merely to record my individual dissent where it is
better to have the law certain than to have it settled either way... most dissents elabo-
rated, are a form of egoism. They don’t do any good and only weaken the prestige of the
Court. It is much more important what the Court thinks than what anyone thinks.” Cf.
Robert Post, “The Supreme Court Opinion as Institutional Practice: Dissent, Legal Schol-
arship, and Decision-making in the Taft Court’, (2001) 85 Minnesota Law Review, 1267,
1311.

51  Donald G. Morgan, ‘“The Origin of Supreme Court Dissent’, (1953) 10 William and Mary
Quarterly, 353, 367.

52 Only one additional instance, on the prohibition of dissenting opinions, has been reported
in the history of the Supreme Court of the United States. Chief Justice Taft (1921 - 1930), did
not approve dissents in the believe that, it is more important to stand by the court, avoiding
to weaken its prestige and have the law certain. Cf. Sandra Day O’Connor, The Majesty of the
Law: Reflections of a Supreme Court Justice (Random House 2003), 116.

53 M. Tood Henderson, supra note 32.

54  Peter Bozzo, Shimmy Edwards and April A. Christine, ‘Many Voices, One Court: The
Origins and the Role of Dissents in the Supreme Court’, (2011) 36 Journal of Supreme Court
History 193, 210.

55 Andrew Lynch, ‘Is Judicial Dissent Constitutionally Protected?’, (2004) 4 Macquarie Law
Journal, 81, 84.



Chapter 1 The exercise of the right to dissent in domestic jurisdictions 37

fixed and certain principles design for the settlement of disputes, to the site
of ongoing processes of adjustment and statesmanship designed to achieve
social purposes.>®

Remarkably, it should also be noted that the attempt from Lord Mans-
field and Chief Justice Marshall of making common law courts deliver a
single opinion, is based on the manner that civil law courts make their
decisions, i.e. through a single majority opinion. In this sense, the practice
of dissenting opinions as it is known today is a curious fulcrum between
civil and old-English practice.5” One can therefore argue that (although
indirectly and perhaps to a limited extent) the origins of dissenting opinions
can also be found in the civil law system. In that sense, they can be seen as a
middle ground between both systems of law.58

1.4 ARGUMENTS IN FAVOUR AND AGAINST DISSENTING OPINIONS
IN MUNICIPAL LAW

As the origins of dissenting opinions have shown, two opposite (and
markedly different) positions have taken place in the common law system
with regard to the possibility of allowing vel non dissenting opinions. A
somewhat similar situation has also occurred in the civil or continental law
system. This is despite the fact that the latter has historically been known
for opposing to dissenting opinions. In fact, in the past decades a shift
has taken place in this regard. An important number of states belonging
to this system of law have opted for allowing judges to append dissenting
opinions,® considering that the arguments advanced against dissenting
opinions are unconvincing.%0 Karl Kelemen has for instance noted that in
Europe, some of the countries where the publication of individual opinions

56 Robert Post, supra note 50, 1274.

57 Arthur J. Jacobson, ‘Publishing Dissent’, 62 Washington and Lee Law Review, 1607.

58  Elisabeth Zoller, ‘La Practique de 1'opinion dissidente aux Etats-Unis’, in Michel Ameller
et al (eds.) La République : Mélanges en I'honneur de Pierre Avril (L.G.D.F. 2001), 609, 610.

59  Juha Raitio, The Principle of Legal Certainty in EC Law (Springer 2003); Christian Walter, ‘La
Practique des opinions dissidentes en Allemagne’, (2000) 8 Les Cahiers du Conseil Constitu-
tionnel, 1; Teresa Freixes, ‘La Practique des opinions dissidentes en Espagne’, (2000), 8 Les
Cahiers du Conseil Constitutionnel, 50; Edward ]. Cohn, ‘Dissenting Opinions in German
Law’, (1957) 6 International and Comparative Law Quarterly, 540; Philip H. Amram, ‘The
Dissenting Opinion come to the German Courts’, (1957) 6 American Journal of Compara-
tive Law, 108; Due to this fact, the majority of states that, though following a civil law
approach allow for dissenting opinions, can be considered as mixed jurisdictions, i.e.
legal systems where the Romano-Germanic tradition has been suffused by the common
law tradition. Cf. Frederick Parker Walton, The Scope and Interpretation of the Civil Code of
Lower Canada (Butterworths 1980), 1.

60  Rousseau, Dominique, ‘La Transposition des opinions dissidentes en France est-elle
souhaitable? “Pour”: Une opinion dissidente en faveur des opinions dissidentes’, (2000) 8
Les Cahiers du Conseil Constitutionnel, 1
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is not allowed are Austria, Belgium, France, Italy and Luxemburg.®! In view
of this situation, arguments in favour of dissenting opinions also exist in
the civil or continental law system. A reference therefore to the arguments
in favour of dissenting opinions is not circumscribed to the common law
system, just as a reference to the arguments against them is not limited to
the continental or civil law system. In turn, the arguments in favour and
against dissenting opinions in both systems of law will be identified and
explained, in order to subsequently analyse whether they are relevant for
international law.

At the outset and before addressing the arguments in municipal law,
two issues must be highlighted. On the one hand, as indicated by Paul
Martens, that the arguments invoked by either those in favour or against
dissenting opinions are the same. The difference lies in the fact that opposite
effects are given to each of the principles or aspects that constitute the basis
of the arguments.52 In other words, whereas those in favour argue that the
said principles or aspects are not at stake, for those against dissenting opin-
ions they are contrary to the said principles. The arguments in favour and
against dissenting opinions therefore constitute the two sides of the same
coin.

On the other hand, and in connection with the issue mentioned above,
the discussion and arguments advanced in favour and against dissenting
opinions do not centre on the question whether a right exists for judges to
express their disagreement with a majority judgment. It is claimed that the
existence of such a right is out of question since it forms an integral part
of the judicial process®3. In that sense, the said discussion mainly centres
on the question whether reasons exist that allow for the limitation of the
right to dissent, with a view of protecting the principles that enshrine the
exercise of the judicial function. The reference to the concept of “arguments
against” therefore relates to the arguments that seek to limit the exercise of
the right to dissent. Similarly, the reference to the concept “arguments in
favour” refers to the arguments supporting an unrestrictive exercise of the
right to dissent.

The first of the principles referred by those advocating in favour and
against dissenting opinions, is the secrecy of deliberations. This is consid-
ered as one of the most important principles enshrining the exercise of the

61  Karl Kelemen, ‘Dissenting Opinions in Constitutional Courts’, (2013) 14 German Law
Journal, 1345. Reference is also made of other countries in Europe such as Malta and The
Netherlands. Cf. Marieta Safta, “The Role of Dissenting and Concurring Opinions in the
Constitutional Jurisdiction’, (2016) 5 Society of Juridical and Administrative Sciences, 207,
208.

62  Paul Martens, ‘La Pratique du Délibéré Collégial’ in Jacques Englebert (ed.) Questions de
Droit Judiciaire Inspirées de L'affaire Fortis (Larcier 2011), 9, 17.

63 Rory K. Little, supra note 30, 691; Michae