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Abstract and Keywords

Juvenile justice is a children’s rights issue. This chapter sheds light on the international 
children’s rights framework for juvenile justice and elaborates on its implications for juve
nile justice systems at the domestic level. It discusses the comprehensive nature of the in
ternational legal framework and addresses key implementation challenges in light of the 
complexity of and controversies inherently related to juvenile justice. In doing so, the 
chapter shows there are specific challenges that ought to be recognized in order to en
hance the protection of children in conflict with the law and secure a fair and child-specif
ic approach. At the same time, it points at the progress made since adoption of the UN 
Convention on the Rights of the Child (CRC), which justifies the conclusion that the fu
ture of children’s rights implementation in the context of juvenile justice is a hopeful one.

Keywords: children’s rights, juvenile justice, children in conflict with the law, Convention on the Rights of the 
Child, fair trial, due process, child-friendly justice, pedagogical orientation, reintegration.

1 Introduction
INTERNATIONAL instruments and jurisprudence regulating children’s rights in the con
text of juvenile justice recognize that state intervention—and consequently limitations of 
human rights and fundamental freedoms of an individual child—can be justified when that 
child is in conflict with the law.1 The justification lies in the protection of the interests of 
others and/or society as a whole, which encompasses the rehabilitation and reintegration 
of the child and which gives juvenile justice a fundamentally different orientation than 
adult criminal justice. International children’s rights, as laid down in the almost univer
sally ratified UN Convention on the Rights of the Child (CRC),2 aim to protect the rights 
and interests of the individual child by stipulating that states parties are under the obliga
tion to

recognize the right of every child alleged as, accused of, or recognized as having 
infringed the penal law to be treated in a manner consistent with the promotion of 
the child’s sense of dignity and worth, which reinforces the child’s respect for the 
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human rights and fundamental freedoms of others and which takes into account 
the child’s age and the desirability of promoting the child’s reintegration and the 
child’s assuming a constructive role in society. (Article 40(1))

This international children’s rights approach has resulted in an extensive and comprehen
sive legal framework, developed at the international and regional level, consisting of spe
cific rules with regard to the treatment of children in conflict with the law. These rules re
volve around each individual child’s entitlement to be treated fairly and with respect for 
his3 inherent dignity and in a child-specific manner. This essentially calls for a criminal 
justice system specifically designed for and tailored to the needs and deeds of children 
(Article 40(3)) and finds support in a growing body of scientific research on child develop
ment, including brain development.4 In a landmark case, Roper v. (p. 280) Simmons,5 in 
which the death penalty was ruled unconstitutional as applied to minors, the US Supreme 
Court held that children are less culpable than adults due to their “susceptibility to imma
ture and irresponsible behavior.” The Court in Roper observed that “it would be misguid
ed to equate the failings of a minor with those of an adult, for a greater possibility exists 
that a minor’s character deficiencies will be reformed.”6

Specific attention for children in conflict with the law predates the CRC, to earlier recog
nition in domestic juvenile criminal justice systems, which began to emerge at the begin
ning of the twentieth century, mostly in Western Europe and the United States.7 This also 
explains why the first international instrument on children’s rights, the Declaration of 
Geneva, adopted by the League of Nations in 1924, explicitly refers to the delinquent 
child as a child that “must be reclaimed.”8

This chapter sheds light on the international children’s rights framework for juvenile jus
tice and elaborates on its implications for juvenile justice systems at the domestic level. 
Without disregarding the importance of prevention of juvenile delinquency and the inter
action between the juvenile justice system and other systems that are relevant for chil
dren and their families, such as the welfare system, the child protection system, or the 
(mental) health care system, this chapter focuses on the juvenile justice system only. It 
begins, like international children’s rights standards do, by recognizing that—across the 
globe—children are involved in criminal justice systems, and that is likely to remain the 
case. After elaborating on the international legal framework and its key instruments, and 
the development of the international agenda with regard to juvenile justice, the chapter 
addresses some of the main implications of international children’s rights for domestic ju
venile justice systems, more specifically the establishment of a child-specific criminal jus
tice system and the safeguarding of fair treatment, including the right to participate ef
fectively in justice proceedings. The chapter subsequently addresses some of the key 
challenges with regard to the implementation of children’s rights at the domestic level, in 
light of the particular complexity of and controversies related to juvenile justice. The 
chapter concludes by suggesting that despite the many challenges, much has been 
achieved, which makes the future of children’s rights implementation in the context of ju
venile justice a hopeful one.
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2 International Children’s Rights and Juvenile 
Justice at the International Level

2.1 Standard-Setting at the International Level

The CRC forms the core of a comprehensive international legal framework that has par
ticular meaning for juvenile justice. Article 40 of the CRC builds on and essentially codi
fies the 1985 UN Standard Minimum Rules for the Administration of Juvenile (p. 281) Jus
tice (Beijing Rules),9 which were the first relevant set of juvenile justice standards devel
oped at the international level and provide rules regarding a wide variety of aspects of ju
venile justice, including the minimum age of criminal responsibility, investigation and 
prosecution, adjudication and disposition, and (non-)institutional treatment. The CRC pro
vision proclaims the establishment of a specific justice system for children and sets the 
objectives of juvenile justice (paras. 3 and 1, respectively). It also provides that children 
in conflict with the law are entitled to be treated fairly by granting them fair trial rights 
(para. 2.). In addition to CRC Article 40, CRC Article 37(b) prohibits torture and other 
forms of cruel, inhuman, or degrading treatment or punishment (para. a) and compels 
states parties to use deprivation of liberty only as a last resort and for the shortest appro
priate period of time. CRC Article 37(c) and (d) regulate the treatment of children de
prived of liberty and provide procedural safeguards. Together with the CRC’s general 
principles,10 CRC Articles 40 and 37 have served as a catalyst for further standard setting 
at the international and regional level.

At the international level, two additional instruments were adopted by the UN General 
Assembly in 1990: the UN Rules for the Protection of Juveniles Deprived of their Liberty 
(also known as the Havana Rules)11 and the UN Guidelines for the Prevention of Juvenile 
Delinquency (the Riyadh Guidelines).12 The Havana Rules “are intended to establish mini
mum standards … for the protection of juveniles deprived of their liberty in all forms, con
sistent with human rights and fundamental freedoms, and with a view to counteracting 
the detrimental effects of all types of detention and to fostering integration in society.”13 

To this end, they provide detailed rules, including rules on admission, conditions, contact 
with the outside world, disciplinary measures, inspection and complaint procedures, and 
reintegration. The Riyadh Guidelines aim to guide UN member states on how to set up a 
successful strategy on the prevention of juvenile delinquency that is grounded in human 
rights and child-centered, that is: a strategy that “[y]oung persons should have an active 
role and partnership within society and should not be considered as mere objects of so
cialization and control.”14 Like the Beijing Rules, the Havana Rules and the Riyadh Guide
lines are not legally binding. However, the CRC Committee has been consistent in its call 
upon states parties to integrate these international standards in a “national and compre
hensive national juvenile justice policy.”15 It has also used the Beijing Rules and the Ha
vana Rules for the interpretation of the obligations of states parties under the CRC16 and 
calls upon states to “fully implement” the Havana Rules.17 This finds support in the way 
regional human rights courts and domestic courts include such sources of soft interna
tional law, as the Beijing Rules and the Havana Rules in their case law as a basis of inter
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pretation.18 Consequently, it can be argued that both the CRC and the UN resolutions 
ought to be seen as components of a comprehensive children’s rights framework regulat
ing juvenile justice.

General human rights instruments that are particularly relevant for criminal justice and 
target children like all other human beings complement the children’s rights 
framework.19 This is particularly true for the provisions of the 1966 International 
Covenant on Civil and Political Rights (ICCPR)20 on fair trial (Articles 14 and 15), on 
treatment and punishment of individuals (Articles 6 and 7), and on deprivation of liberty 
(Articles 9 (p. 282) and 10) that have informed the drafters of the CRC and formed the ba
sis for CRC Articles 40 and 37.21 In addition, ICCPR Article 24 recognizes that a child is 
entitled to a higher level of protection “as … required by his status as a minor, on the part 
of the family, society and the State,” a notion that underlies the CRC as well and justifies 
a child-specific focus in the context of juvenile justice. Other general instruments, such as 
the 1985 Convention against Torture (CAT),22 the 1965 International Convention on the 
Elimination of All Forms of Racial Discrimination,23 the 2015 UN Standard Minimum 
Rules for the Treatment of Prisoners (the Nelson Mandela Rules),24 and the 1990 UN 
Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules)25 also are rele
vant for children in conflict with the law.

2.2 Standard-Setting at the Regional Level

In different regions, various specific instruments and case law add to the international le
gal framework relevant for juvenile justice. The European and the Inter-American regions 
report the most prominent developments in this regard. Again, such general human 
rights instruments as the American Convention on Human Rights (ACHR) and the Euro
pean Convention on Human Rights bear relevance for children and occasionally refer to 
children.26 The Inter-American Court of Human Rights and the Inter-American Commis
sion on Human Rights (Inter-American Commission) have developed a growing body of 
judgments and decisions, respectively, with specific relevance for juvenile justice, includ
ing cases involving the deprivation of liberty and arrest and the detention and ill treat
ment of children by the police.27 An important example is the landmark case Villangrán 
Morales v. Guatemala (also known as the “Street Children” case), in which the Court held 
that the state had inadequately protected the “street children” against “a systematic 
practice of aggression … carried out by members of the State security forces, which in
cluded threats, persecution, torture, forced disappearance and homicide.”28 In having ap
plied or tolerated “the prevailing pattern of violence against ‘street children’ in 
Guatemala,” which “culminated in the death of the minors,”29 the state had disregarded 
its obligations under ACHR Article 19, which grants “[e]very minor child the right to mea
sures of protection as required by his condition as a minor on the part of his family, soci
ety, and the state.” The Court found that “[b]oth the [ACHR] and the [CRC] form part of a 
very comprehensive international corpus juris for the protection of the child that should 
help … establish the content and scope of [Article 19 of the ACHR].”30 It emphasized the 
need to safeguard “non-discrimination, special assistance for children deprived of their 
family environment, the guarantee of survival and development of the child, the right to 
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an adequate standard of living, and the social rehabilitation of all children who are aban
doned or exploited.”31 As Monica Feria-Tinta observes, “[i]n the CRC, the Inter-American 
System has found an important tool that has contributed to better state the law in the 
Americas,”32 which points at the Court’s leading role in integrating international and re
gional children’s rights standards; a role in which the Court was joined later by the Inter- 
American Commission, which additionally (p. 283) considered the views of the CRC Com
mittee expressed in its General Comments and Concluding Observations as relevant ref
erence material for interpretation purposes.33

At the European level, the Committee of Ministers of the Council of Europe has issued 
recommendations and guidelines that are relevant for the juvenile justice systems of the 
forty-seven member states. The most important ones are the 2003 Recommendation con
cerning new ways of dealing with juvenile delinquency and the role of juvenile justice,34 

the 2008 European Rules for juvenile offenders subject to sanctions or measures35 

(European Rules for Juvenile Offenders), and the 2010 Guidelines on child-friendly justice 
(the Guidelines).36 While the 2003 Recommendation provides recommendations on how to 
respond to juvenile delinquency in light of contemporary juvenile justice and scientific in
sights, the European Rules for juvenile offenders set specific rules for the protection of 
the rights and interests of juvenile offenders subjected to custodial and non-custodial in
terventions. The Guidelines provide guidance to Council of Europe member states on how 
to enable children to participate effectively in justice proceedings, including juvenile jus
tice proceedings. The Guidelines have emerged from the case law of the European Court 
of Human Rights (European Court) and the CRC Committee’s General Comment No. 10, 
in which a child’s right to effective participation has been recognized as part of the right 
to a fair trial.37 Since their adoption, the Guidelines have informed the European Court’s 
case law in matters related to justice proceedings, including juvenile justice,38 and legis
lation developed by the European Union, specifically on the protection of children in con
flict with the law.39 The Guidelines serve as an example for similar standard-setting initia
tives in other parts of the world and by certain professional organizations.40 In addition to 
case law on effective participation, the European Court has developed juvenile justice 
case law, specifically on the right to legal assistance during police interrogations,41 the 
use of pre-trial detention,42 and on the conditions of detention.43 The Court has, thus, in
corporated international children’s rights standards, including soft law instruments, in its 
jurisprudence under the European Convention on Human Rights.44 In addition, it has 
drawn upon the reports and standards of the European Committee on the Prevention of 
Torture, which target the protection of children deprived of their liberty across the Coun
cil of Europe.45

2.3 A Comprehensive International Legal Framework and the Emerg
ing Global Interest in Juvenile Justice

These regional developments show that the different standard-setting initiatives at the in
ternational and regional level are interconnected. As a result, the world has witnessed the 
emergence of a comprehensive international legal framework of human and children’s 
rights standards relevant to juvenile justice. At the same time, it is fair to say that, so far, 
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not all parts of the world have been reached. Thus, there remain questions as to what ex
tent this international legal framework on juvenile justice represents a universal (p. 284)

movement and the extent to which there is support at the national level in all countries, 
notwithstanding the CRC Committee’s admonition that a juvenile justice system that is 
compliant with the CRC and related international standards “will provide States parties 
with possibilities to respond to children in conflict with the law in an effective manner 
serving not only the best interests of children, but also of the short- and long-term inter
ests of the society at large.”46

The development of the international children’s rights framework relevant for juvenile 
justice, which started with the adoption of the 1985 Beijing Rules and the CRC, forms 
part of an emerging and global interest in this particular field that has manifested itself 
at the international, regional, and domestic level. It has paved the way for law reform in 
many domestic jurisdictions47 and for a growing body of jurisprudence, internationally 
and domestically.48 In addition, it has raised significant awareness around the importance 
of children’s rights protection in this particular field and has contributed to our under
standing of the implementation of children’s rights and related challenges. Over the 
years, numerous reports have been produced by intergovernmental agencies, bodies, and 
representatives49 as well as civil society organizations and coalitions.50 These reports not 
only show the gaps and challenges with regard to implementation; they also provide guid
ance and support on how to safeguard the generally vulnerable position of children in 
conflict with the law.

3 Implications of International Children’s 
Rights for Juvenile Justice
International children’s rights have many implications for juvenile justice systems at the 
domestic level.51 There are two assumptions underlying CRC Article 40.52 First, children 
in conflict with the law are entitled to be treated in a child-specific manner. Second, each 
child is entitled to be treated fairly and with respect for his inherent dignity. This section 
elaborates on these “limbs” of the CRC framework and addresses some of their main im
plications.

3.1 A Specific Justice System for Children

The call for a specific justice system for children can be found in CRC Article 40(3), which 
provides that “States Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, accused of, or 
recognized as having infringed the penal law.” The CRC itself does not provide much fur
ther guidance on this call for specificity, unlike, for example, ACHR Article 5(5), which 
proclaims the establishment of “specialized tribunals” for minors. (p. 285) Article 40 does, 
however, require the establishment of a minimum age of criminal responsibility and “mea
sures dealing with [children in conflict with the law] without resorting to judicial proceed
ings,” which refers to “diversion” (see the following section). More guidance can be found 
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in the Beijing Rules, CRC Committee General Comment No. 10, and CRC Article 40(1), 
which elaborate on the specific objectives of juvenile justice (section 3.1.1) and under
score the significance of specialization (section 3.1.2).

3.1.1 The Objectives of the Juvenile Justice System—Pedagogical Orientation
According to CRC Article 40(1), children subjected to criminal justice proceedings must 
be treated in a manner that takes into account the age of the child and that focuses on 
the child’s reintegration in society. According to the CRC Committee, this means that the 
juvenile justice system ought to recognize that “children differ from adults in their physi
cal and psychological development, and their emotional and educational needs,” which 
“constitute the basis for the lesser culpability of children in conflict with the law.”53 It al
so means that children should be treated differently from adults and that state interven
tion should give primary consideration to the individual interests of the child offender and 
his future role in society. This call for a specific approach for children reflects a pedagogi
cal or educational orientation, which makes the juvenile justice system fundamentally dif
ferent from the adult criminal justice system.

CRC Article 40(1) also refers to the “the promotion of child’s sense of dignity and worth, 
which reinforces the child’s respect for the human rights and fundamental freedoms of 
others.” This provision should be understood in light of the aims of education as laid 
down in CRC Article 29 and shows that prevention (i.e., the prevention of recidivism) is a 
key focus point of juvenile justice.54 That is not to say that the juvenile justice system 
should not recognize the more general objectives of criminal justice, including retribu
tion, deterrence, protection of society, and the restoration and reparation for victims and 
communities (see also CRC Article 39). The CRC Committee underscores, however, that 
“the protection of the best interests of the child means, for instance, that the traditional 
objectives of criminal justice, such as retribution, must give way to rehabilitation and 
restorative justice objectives in dealing with child offenders,” which “can be done in con
cert with attention to effective public safety.”55

The pedagogical orientation and strong focus on education and reintegration also imply 
that the potential negative impact of a justice intervention on the child’s short- and long- 
term interests should be acknowledged, which essentially comes down to a call for the 
use of juvenile justice interventions as an ultimum remedium. This is directly linked with 
the prevention of juvenile delinquency,56 the prevention of discrimination in the context of 
juvenile justice,57 the exclusion of status offenses from prosecution,58 and the setting of a 
minimum age of criminal responsibility (MACR). According to CRC Article 40(3)(a), “State 
Parties shall seek to promote … establishment of a minimum age below which children 
shall be presumed not to have the capacity to infringe the penal law.” As Jaap Doek ob
serves, the MACR is about the age at which a child can be prosecuted and held criminally 
accountable for committing an offense.59 The main (p. 286) purpose of the MACR is to rec
ognize that there is a certain group of children who should not be prosecuted because of 
the irrefutable presumption that they are not mature enough to be held criminally ac
countable. At the same time, it is important to recognize that children underneath the 
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MACR may be involved in criminal offences, which raises the question of how to respond 
to these children in an effective, rights-based manner.60

The call for states parties to use diversion “[w]henever appropriate and desirable”61—in
stead of resorting to formal judicial proceedings—should also be understood as part of 
the pedagogical orientation of a child-specific criminal justice system. Diversion serves 
multiple objectives, including avoiding the exposure of children to the negative impact of 
formal judicial proceedings, such as stigmatization, which could jeopardize reintegration. 
In addition, diversion serves the objective of effectuating a quick response to criminal be
havior, since it aims to keep the child from going through lengthy court proceedings, 
which is considered important for the effectiveness of justice interventions.62 The CRC 
provides states with the discretion to decide “on the exact nature and content of the mea
sures” when using diversion.63 The CRC Committee elaborates further in its General 
Comment No. 10 on the meaning of diversion and the importance of sharing good prac
tices and highlights the importance of a full respect for the human rights of the child and 
legal safeguards.64 Among others, this means that diversion should be used only when 
there is “compelling evidence” and that the child “freely and voluntarily admits responsi
bility.”65 The CRC Committee notes that “it is clear that a variety of community based pro
grammes have been developed, such as community service, supervision and guidance by, 
for example, social workers or probation officers, family conferencing and other forms of 
restorative justice including restitution to and compensation of victims.”66

CRC Article 40(1)’s reference to the age of the child also underscores the need for a 
child-specific focus, refers to differences between children in terms of their developmen
tal stage, and can be seen as a directive to treat children in accordance with their age 
and maturity.67 This has implications for their individual accountability (and therefore 
links to the MACR), the determination of the appropriate intervention, and the effective 
participation of children, including by ensuring their right to information, for example, on 
charges and dispositions. The age of the child also plays a role in relation to other critical 
issues for children, such as the involvement of parents or legal guardians68 and the depri
vation their liberty.69

3.1.2 Specificity and Specialization
One may wonder whether the call for a specific juvenile justice system presupposes that a 
state should separate its justice system for children entirely from the adult system. CRC 
Article 40(3), as well as CRC Committee’s interpretation, suggests that specificity and 
specialization matters more than strict separation.70 The safeguarding of specific treat
ment or punishment for children can be realized through the inclusion of child-specific el
ements in existing legislation, procedures, and policies and through specialization of the 
authorities and institutions involved. Therefore, it seems not necessary to draw up sepa
rate legislation for children, even though many countries have developed (p. 287) separate 
legislation regulating juvenile justice, which certainly contributes to greater child-speci
ficity in the focus of the justice system.71 States will meet the requirements of CRC Arti
cle 40(3) if they include special juvenile justice provisions in existing substantive and pro
cedural legislation regulating the criminal procedure and penal law, like many European 
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countries have done in various ways.72 In general, states’ willingness, efforts, and need to 
adopt special juvenile justice acts depend on their already existing legal frameworks.73

In addition to legislation, specific implementation measures for children are required to 
make the existing justice infrastructure and its actors more sensitive to children and to 
children’s rights. According to the CRC Committee, states parties should “develop and 
implement a comprehensive juvenile justice policy.”74 This policy should also embrace the 
proclaimed general principles of the CRC, Articles 2, 3, 6 and 12,75 and encompass other 
relevant provisions, such as CRC Article 39, on the recovery and reintegration of victims. 
Specialization of authorities and institutions, including police, law enforcement, judicial 
authorities, lawyers, probation services, and institutions, should be part of this policy as 
well.76

Although the international legal framework does not seem to force states to separate chil
dren in conflict with the law entirely from adults, a stricter approach may be required 
concerning the use of deprivation of liberty. Article 37(c) of the CRC provides that chil
dren should be separated from adults if they are deprived of their liberty. This provision 
builds on ICCPR Article 10,77 which calls for strict separation or segregation of children 
in pre-trial detention or imprisoned from adults. The rationale behind this requirement is 
that children must be protected against the negative influence of adult detainees or pris
oners, including violence and abuse and criminal contamination.78 In fact, the best inter
ests of the child standard, which should be the paramount consideration in this situation, 
requires separation, thereby ruling out administrative justifications for mixing children 
and adults.79

The separation requirement should, however, also be understood in light of the objectives 
of juvenile justice, which assumes a child-specific approach with a clear pedagogical ori
entation. In other words, it is not enough to build a separate institution for children. Such 
institutions should be regulated and equipped in such a way that they safeguard a specif
ic and specialized approach for children, including education and reintegration programs, 
which may, if appropriate, also include mental health treatment or drug rehabilitation. In 
the context of deprivation of liberty, it has been argued that education, specific treatment 
if appropriate, and reintegration programs are essential elements of the child’s legal sta
tus under Article 37(c) of the CRC. In other words, children who are deprived of liberty 
are entitled to be supported in their reintegration, an obligation of the state that is inher
ent to the decision to deprive a child of his liberty, regardless of the justification for it.80

It can be concluded that specificity and specialization are key in light of the objectives of 
juvenile justice. Moreover, an over emphasis on separation runs the risk of disregarding 
that children have the same entitlements as adults revolving around the requirement of 
fair treatment. Treating children in conflict with the law with fairness and with respect 

(p. 288) for their inherent dignity can be considered fundamental in light of the need for 
the system to reinforce the child’s respect for the human rights and fundamental free
doms of others and the role that this plays in their reintegration.81 Understandably, the 
CRC Committee raises the question: “If the key actors in juvenile justice, such as police 
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officers, prosecutors, judges and probation officers, do not fully respect and protect [the 
child’s right to be treated fairly], how can they expect that with such poor examples the 
child will respect the human rights and fundamental freedom of others?”82 The right of 
the child to a fair trial starts with the assumption that children have the same fair trial 
rights but that—also in this regard—child specificity matters, both in terms of specific en
titlements and specific implementation.

3.2 Fair Trial—Child-Friendly Justice

3.2.1 Children’s Right to a Fair Trial—Equal and Specific Rights
The starting point of human rights law is that there should be no distinction between 
adults and children as far as the right to a fair trial (or due process) is concerned. “All 
persons shall be equal before the courts and tribunals,” according to ICCPR Article 14(1), 
which served as the foundation of Article 40(2) of the CRC, together with ICCPR Article 
15, embodying the principle of legality, including the prohibition of retroactive justice and 
sentencing.83 Consequently, Article 40 of the CRC repeats fundamental fair trial rights, in 
particular: the presumption of innocence,84 the right not to incriminate oneself,85 the 
right to prompt information on the charges in a language one understands,86 the right to 
be tried before a competent, independent, and impartial authority or judicial body,87 the 
right to cross-examine witnesses,88 and the right to free assistance of an interpreter.89

Specifically for children, CRC Article 40(2) lists additional fair trial rights or formulates 
certain rights in such a way that they have more specific meaning for children. First, a 
child alleged as or accused of having infringed the penal law is entitled to have the crimi
nal trial determined “without delay by a competent, independent and impartial authority 
or judicial body.”90 The use of the wording “without delay”—rather than “without undue 
delay” or “within reasonable time”91—assumes that children are entitled to a trial that is 
speedier.92 According to the CRC Committee, this assumption is based on the “[interna
tional] consensus that for children in conflict with the law the time between the commis
sion of the offence and the final response to this act should be as short as possible.”93 

Another child-specific element of CRC Article 40(2) is the right of the child to have his 
privacy “fully respected at all stages of the proceedings.”94 According to the CRC Com
mittee, this implies that trial in juvenile court should “as a rule”95 be held behind closed 
doors—in camera. The child’s right to privacy also relates to criminal records. The CRC 
Committee recommends that states develop legislation which provides that the criminal 
records of a child be erased once he reaches the age of eighteen and should not there
after be used against the same offender in adult proceedings.96

(p. 289) Furthermore, CRC Article 40(2) explicitly refers to the child’s parents or legal 
guardians, who can be present during hearings to provide general psychological and 
emotional assistance to the child. Parents can also play a role in relation to information 
on the charges, which the child should receive “as soon as possible”97 and in a child- 
friendly manner.98 The reference to parents (or legal guardians) fits in the more general 
recognition in the CRC of the child-parent/family relationship, also in light of the child’s 
evolving capacities.99 CRC Article 37(c) provides that the child who is deprived of liberty 
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has the right to maintain contact with his family, unless this is not regarded as being in 
the best interests of the child. Article 40(2) of the CRC contains the same best interests 
clause, which underscores the importance of recognizing that parental involvement is not 
always in the child’s interests and can therefore be limited or even excluded.100

Finally, it is important to mention the child’s right to legal or other appropriate assis
tance.101 The European Court of Human Rights has recognized that, as part of the right 
to a fair trial, an arrested child has the right to legal counsel during the initial police in
terrogations, including the right to have a lawyer present during these interrogations free 
of charge.102 The CRC Committee has taken the position that legal or other appropriate 
assistance should be free of charge and recommends that “adequate legal assistance” be 
provided “as much as possible.”103 There is a potential tension between the legal protec
tion offered to children, particularly in the earliest stages of the criminal justice process, 
and the importance of responding diligently and in a pedagogically effective manner.104 A 
lawyer may not be available, for practical reasons, which could result in police custody or 
detention until the lawyer arrives. In addition, lawyers may not be sufficiently specialized 
to understand that in the first stages there may be other options, including diversion, 
which may affect the defense strategy and, for example, the level of cooperation and the 
usage of the right to remain silent.105 This underscores the need for specialized lawyers. 
Non-legal assistance, for example by a social worker, also may support good outcomes, 
and it is important to note that the CRC leaves room for providing mere non-legal assis
tance.106 It can be assumed that the quality of the assistance matters the most.107 At the 
same time, the importance of legal assistance, particularly during the first stages, should 
not be underestimated.108 One may also wonder why children in conflict with the law do 
not have the mandatory right to legal assistance.109 Children deprived of their liberty 
have the right to legal and other appropriate assistance.110

3.2.2 Right to Effective Participation—Child-Friendly Justice
The right of the child to effective participation as part of the right to a fair trial was first 
recognized by the European Court of Human Rights in the landmark case T. & V. v. UK 

(Bulger case).111 In this case, the European Court observed, with explicit reference to 
CRC Article 40, that “it is essential that a child charged with an offence is dealt with in a 
manner which takes full account of his age, level of maturity and intellectual and emo
tional capacities, and that steps are taken to promote his ability to understand and partic
ipate in the proceedings.”112 In this particular case, the Court ultimately concluded that 
the two young boys were unable to participate effectively, since it is was “highly unlikely” 
that they would have felt “sufficiently uninhibited, in the tense courtroom and (p. 290) un
der public scrutiny, to have consulted with [their lawyers] during the trial or, indeed, that, 
given [their] immaturity and [their] disturbed emotional state, [they] would have been ca
pable outside the courtroom of cooperation with [their] lawyers and giving them informa
tion for the purposes of [their] defence.”113 In S.C. v U.K., the European Court ruled that 
“‘effective participation’ … presupposes that the accused has a broad understanding of 
the nature of the trial process and of what is at stake for him or her, including the signifi
cance of any penalty which may be imposed” and that Article 6’s right to a fair trial does 
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not require that a child on trial should “understand or be capable of understanding every 
point of law or evidential detail.”114 This case law, in which the court essentially highlight
ed specific aspects of effective participation, was later embraced by the CRC Committee 
in its General Comment No. 10115 and paved the way for the development of the concept 
of “child-friendly justice.”116 According to the CRC Committee, the right to effective par
ticipation has implications for each stage of the juvenile justice process117 and revolves 
around Rule 14 of the Beijng Rules, which provides that proceedings “shall be conducted 
in an atmosphere of understanding, which shall allow the juvenile to participate therein 
and to express herself or himself freely.”118 The CRC Committee observes that the child 
“needs to comprehend the charges, and possible consequences and penalties, in order to 
direct the legal representative, to challenge witnesses, to provide an account of events, 
and to make appropriate decisions about evidence, testimony and the measure(s) to be 
imposed.” In addition, it notes that “[t]aking into account the child’s age and maturity 
may also require modified courtroom procedures and practices,” that “a child cannot be 
heard effectively where the environment is intimidating, hostile, insensitive or inappropri
ate for her or his age,” and that “[p]articular attention needs to be paid to the provision 
and delivery of child‑friendly information, adequate support for self-advocacy, appropri
ately trained staff, design of court rooms, clothing of judges and lawyers.”119 In other 
words, juvenile justice proceedings must be both “accessible and child-appropriate,”120 

which according to the CRC Committee, also means that “[t]he court and other hearings 
of a child in conflict with the law should be conducted behind closed doors.”121 These 
CRC Committee recommendations find support in research on effective participation of 
children in youth court proceedings122 and also are supported by children themselves.123

The Guidelines on child-friendly justice adopted by the Council of Europe in 2010 build on 
the child’s right to be heard and the recognition of the right to effective participation and 
provide specific guidance to member states on how to make justice systems more child- 
friendly.124 States should consider the position of the child before, during, and after jus
tice proceedings and safeguard access to information; ensure the protection of private 
and family life as well as access to legal counsel and representation; avoid undue delay; 
and ensure the provision of an appropriate environment in and around judicial proceed
ings (including after disposition) and child-specific training for professionals.125

In conclusion, the international children’s rights framework recognizes that children in 
conflict with the law have the right to be treated fairly, which includes the right to partici
pate effectively in justice proceedings and comes with child-specific implications. (p. 291)

As previously mentioned, there may be a tension between safeguarding the right to a fair 
trial and the pedagogical orientation of juvenile justice. A good understanding of the spe
cific context in which the balancing exercise has to take place seems to be a prerequisite 
for an effective implementation of children’s rights. Interdisciplinary research aiming to 
achieve a better understanding of the meaning of children’s rights in the context of juve
nile justice could assist in supporting states to live up to their obligations under interna
tional law.126 Attempts to develop regional standards, such as the Guidelines on child- 
friendly justice, assist states in this regard. It is also worth noting that the Guidelines 
were drafted with input from children and that there has been research on their imple
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mentation,127 research which should be supported and be used to carefully evaluate the 
meaning of child-friendly justice for children in conflict with the law and juvenile justice 
professionals.128

4 Implementation of Children’s Rights: Reform 
and Persistent Challenges

4.1 Juvenile Justice Reform

Over the past three decades, juvenile justice reform has taken place across the globe, and 
the influence of international children’s rights on this reform cannot be denied.129 As not
ed above, many states have developed or adjusted legislation on juvenile justice in order 
to integrate children’s rights standards. A growing body of regional and domestic ju
risprudence is safeguarding a higher level of protection of children in conflict with the 
law (see section 2). Countries report institutional reform, such as the establishment of 
specialized juvenile justice tribunals or specialized services for children in conflict with 
the law.130 There is also a growing interest in the use of diversion—in some countries with 
a significant reduction of the number of children in the formal juvenile justice system as a 
result131—and in multidisciplinary approaches toward juvenile delinquency. Much more 
than before, juvenile justice reform can benefit from recent scientific insights in child de
velopment, brain development, effective juvenile justice interventions, and requirements 
for the effective participation of children in justice proceedings.132 And these insights 
confirm key juvenile justice principles, which have been embraced by international 
children’s rights standards, such as the recognition that children are less culpable than 
adults, the acknowledgment that a fair, tailored, and child-specific pedagogical approach 
toward children in conflict with the law is more likely to have positive outcomes for both 
the child and society, and the need to protect children against the negative impact of the 
juvenile justice system and to support them in navigating through that system.133

(p. 292) 4.2 Implementation of International Children’s Rights: A Seri
ous Challenge in Different Ways

At the same time, the implementation of international children’s rights in the context of 
juvenile justice remains a serious challenge.134 The rights of children in conflict with the 
law are often not or not fully respected with negative consequences for their short- and 
long-term interests.135 As the CRC Committee observes, this is likely to have a negative 
impact on society’s interests as well.136 Among others, there are persistent concerns 
about the widespread use of deprivation of their liberty and the way children deprived of 
liberty are being treated. Contrary to what international children’s rights stipulate, depri
vation of liberty is not used with the utmost restraint and for the shortest appropriate pe
riod of time.137 It has been reported that many children languish in pre-trial detention for 
months or even years138 and that states have difficulties in implementing adequate alter
natives for arrest, detention, or imprisonment.139 In addition, children deprived of liberty 
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may not have access to basic services, such as sanitation, mental health care, or educa
tion; are not separated from adults and have little or no means of maintaining contact 
with family; run the risk of being subjected to various forms of violence, including disci
plinary measures, such as solitary confinement; and have no access to justice. Many insti
tutions in which children in conflict with the law are placed lack independent oversight. 
As a consequence, these children find themselves in a situation that makes them particu
larly vulnerable and dependent on the state and that puts them in serious jeopardy of 
having their rights disregarded or denied.140

Another issue of significant concern is the widespread occurrence of violence in the juve
nile justice system. Since the 2006 UN violence study, which placed the issue of violence 
against children on the international agenda, different studies have reported on the vari
ous forms of violence committed against children in conflict with the law, that is: peer-to- 
peer violence, self-harm or suicide, or violence committed against children by state ac
tors, such as police officials, security forces, or staff of institutions.141 In 2012 the UN 
Special Representative on Violence against Children expressed her concern about the 
wide range of acts of violence against children throughout the juvenile justice system, 
from the first contact with law enforcement until the disposition of sentences. She con
cluded that an important strategy for the prevention of violence would be “preventing 
children from becoming involved with the juvenile justice system.”142 In 2015 the UN 
Special Rapporteur on Torture expressed his grave concerns about torture and other 
forms of ill-treatment against children deprived of their liberty who are more vulnerable 
than adults and require a higher level of protection.143 Many states have difficulties or 
simply fail in protecting children against violence, a stark contrast to one of the corner
stones of international children’s rights expressed in this oft-cited slogan: “All violence is 
preventable, and no violence is justifiable.”144

The issues of deprivation of liberty and violence in the juvenile justice system show that 
the rights of children in conflict with the law are not always respected or adequately pro
tected. This relates to a number of crosscutting challenges affecting children’s rights 

(p. 293) implementation in the context of juvenile justice.145 A first challenge referred to 
in this regard could be called stigmatization. Children in and around the juvenile justice 
system, mainly adolescents, often belong to the most stigmatized groups of society, that 
is: children belonging to minorities, children in street situations,146 immigrant children, 
girls,147 and children in need of mental health or alternative care. Not only do these chil
dren suffer from racial discrimination, exclusion, or biases in their arrest, prosecution, 
sentencing, and treatment by law enforcement;148 they also may have special needs that 
do not get adequate attention, which affects their health and well-being.149 For these chil
dren, being in conflict with the law means they run the risk of being stigmatized even 
more.150

Second, juvenile justice is an area of controversy and heavily discussed and debated, de
spite the growing body of scientific knowledge on juvenile delinquency (and its 
decline151), adolescent development, and effective justice interventions. The way juvenile 
justice operates and is being regulated is significantly influenced by concerns, opinions, 
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perceptions, and stigmas around juvenile delinquency and public safety. Juvenile justice is 
affected by “zero tolerance” or “tough on crime” approaches,152 and used by politicians 
for political gain.153 In addition, misconceptions persist regarding the incidence and 
prevalence of juvenile delinquency, its impact on public safety, and effective strategies to 
prevent or respond to juvenile delinquency.154 A nuanced, evidence-based, children’s 
rights–based construct of children in conflict with the law can be seriously challenged by 
the politicized nature of the debate around juvenile justice and the continuous pressure to 
address children’s accountability when they commit a criminal offense, particularly when 
this offense is a serious one. Although one has to acknowledge that children do commit 
serious offenses,155 which may justify and even call for an intervention to protect public 
interests and/or interests of victims, the reality of stigmatization and controversy high
lights a serious challenge for the implementation of children’s rights and therefore re
quires states’ full attention.156 For example, it has implications for sentencing policies 
and practices and can explain the use of harsh sentences resulting in institutionalization 
of children for long periods of time. The specific concerns expressed by the CRC Commit
tee about juvenile justice systems that allow for (or mandate) a waiver or transfer of chil
dren to the adult criminal justice system should be understood also in light of the stigma
tizing and controversial nature of juvenile justice. Although this practice can, according 
to the CRC Committee, be regarded as discriminatory because it excludes certain chil
dren from the protection of children’s rights, it is widely used.157

A third crosscutting challenge for the implementation of international children’s rights, 
providing universal standards for juvenile justice, relates to the differences among juve
nile justice systems across the globe,158 differences in terms of their functioning, legal 
tradition, and meaning for fundamental juvenile justice concepts, such as accountability, 
pedagogical orientation, effective participation, proportionality,159 and in terms of the 
context in which juvenile delinquency manifests itself. Explanations for these differences 
can be found, among others, in the historical background of legal systems,160 in the avail
ability of financial and human resources, and in social factors related to (p. 294) juvenile 
delinquency, including poverty, social exclusion, and stigmatization.161 Effective imple
mentation of international children’s rights requires the taking into account of the con
text in which a domestic justice system operates, which comes with a certain level of dis
cretion under international children’s rights law. At the same time, the international 
children’s rights framework aims to protect all children in conflict with the law on the ba
sis of principles that are assumed to have universal meaning and can be summarized as 
establishing children’s entitlements to be treated fairly and in a child-specific manner 
(see section 3). Recognizing differences and discretion while upholding universal rights 
and principles makes implementation of children’s rights in the context of juvenile justice 
not only a challenging endeavor but also a complex one.162 Two examples are provided 
below.

A first example concerns sentencing of children. Sentencing practices and approaches to
ward sentencing vary dramatically across the globe.163 The CRC has embraced this reali
ty by granting states broad discretion on the matter, though it also provides for minimum 
standards—prohibiting capital punishment and corporal punishment as a sentence, 
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among others164—and a framework for sentencing revolving around the pedagogical ori
entation of juvenile justice (see section 3). With regard to imprisonment as a sentence for 
children, the CRC stipulates that it must be used as a last resort and for the shortest ap
propriate period of time,165 which seems to rule out mandatory or minimum sentences166 

and calls for the use of alternatives.167 CRC Article 40(4) refers to the principle of propor
tionality, the application of which in the context of sentencing requires a tailored ap
proach that takes into account “the circumstances and the gravity of the offence, but also 
… the age, lesser culpability, circumstances and needs of the child, as well as … the vari
ous and particularly long-term needs of the society.”168 At the same time, it must be noted 
that CRC Article 37(a) allows for the use of life imprisonment as long as there is the pos
sibility of parole. This is clearly one of weakest provisions in the CRC, which, as a result 
of a political compromise,169 shows the lack of willingness to accept that long custodial 
sentences cannot cohere with the pedagogical orientation of CRC Article 40(1) and with 
Article 37(b)’s requirement that deprivation of liberty shall be used only for the shortest 
appropriate period of time.170

International children’s rights further oblige states to develop a legislative framework 
within which tailored decisions can be made and legal uncertainty and inequality prevent
ed. This framework should also include procedural safeguards, such as the right to 
habeas corpus,171 and support the pedagogical orientation of juvenile justice, meaning 
that in the case of children, considerations of public safety and sanctions “must always be 
outweighed by the need to safeguard the well-being and the best interests of the child 
and to promote his/her reintegration,” even in case of severe offenses.172 Tailored deci
sion-making, however, implies that there will always be a certain risk for legal uncertain
ty, inequality, or even bias, which explains why the CRC Committee underscores the im
portance of respecting the CRC’s general principles, in particular CRC Article 2, prohibit
ing discrimination.173 Decisions on the use of alternatives to imprisonment depend, 
among other things, on the availability of human and financial resources, domestic legis
lation that encourages the use of alternatives, and the willingness of (p. 295) decision 
makers to apply alternatives. Whether decision makers utilize such alternatives depends 
in part on their knowledge of and sensitivity to children’s rights, which suggests that ju
venile justice policies should also include targeted training of decision makers.174

A second example illustrating the complexity of children’s rights implementation con
cerns the minimum age of criminal responsibility (MACR). The CRC Committee provides 
that states should set a MACR.175 It does not, however, provide what the MACR should 
be, and there is no consensus among states from which age children can and should be 
held accountable.176 As was recognized by the drafters of the Beijing Rules, “the mini
mum age of criminal responsibility differs widely owing to history and culture” and “[t]he 
modern approach would be to consider whether a child can live up to the moral and psy
chological components of criminal responsibility; that is whether a child, by virtue of her 
or his individual discernment and understanding, can be held responsible for essentially 
antisocial behaviour.”177 Consequently, Rule 4.1 of the Beijing Rules provides that the 
MACR “shall not be fixed at too low an age level, bearing in mind the facts of emotional, 
mental and intellectual maturity.” Despite the lack of international consensus, the CRC 
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Committee has decided to recommend using a MACR of at least twelve years “as the ab
solute minimum age.”178 An age limit below that, according to the CRC Committee, would 
not be “internationally acceptable,” and it is recommended that the minimum age be 
raised “to a higher level.”179 As a consequence, states parties should not lower their age 
to twelve, and the CRC Committee seems to suggest that a MACR of fourteen or sixteen 
should be favored instead. It is interesting to see that there are states that have raised 
their age to a higher level (i.e., not necessarily to the age of twelve yet) and that some are 
in the process of doing so, in part due to the recommendations made by the CRC Commit
tee.180 A small number of states, however, have lowered their MACR, and some states are 
considering doing so in the future.181 This shows, on the one hand, the support for the in
ternational standard carried out by the CRC Committee,182 which aims to shield younger 
children from prosecution and to guarantee older children the fair and child-specific 
treatment to which they are entitled.183 At the same, the lowering or attempts to lower 
the MACR in some countries suggests that the implementation of children’s rights in the 
context of juvenile justice systems can easily be pushed back in times of hostile political 
headwinds.184

5 Conclusion
Juvenile justice is clearly a children’s rights issue. The comprehensive international legal 
framework obliges states, as the primary duty bearers, to protect the rights and interests 
of each child in conflict with the law, in a system that is, above all, focused on the protec
tion of the interests of society and others. States have a lot discretion, which calls for leg
islation at the domestic level and investment in the quality of its application, for which 
specialized professionals who are sensitive to children’s rights are key.185 Moreover, juve
nile justice reform requires coordination and leadership as well as an approach that 

(p. 296) makes children visible and places them at the heart of the system, building on the 
recognition that children in conflict with the law are above all children with children’s 
rights. It is clear that the juvenile system is a rather difficult context in which children’s 
rights must find their way. The implementation gap may justify the conclusion that 
children’s rights in juvenile justice will always remain a utopian dream. Drawing this con
clusion, however, would disregard the enormous progress made in the past thirty years 
and the efforts and investments of many. Therefore, it is important to remain hopeful and 
to continue to work on the diverse challenges children’s rights implementation face in the 
specific context of juvenile justice.
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Notes:

(1.) This chapter refers to the child in conflict with the law as a child (i.e., in principle, a 
person under the age of eighteen; CRC Article 1) who is alleged as, accused of, or recog
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September 26, 1924.
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on the United Nations Convention on the Rights of the Child (The Hague: Kluwer Law In
ternational, 1999), 681.

(10.) CRC, arts. 2, 3(1), 6, and 12; UN Committee on the Rights of the Child (CRC Commit
tee), General Comment No. 5: General Measures of Implementation of the Convention on 
the Rights of the Child (arts. 4, 42 and 44, para. 6), UN Doc. CRC/GC/2003/5 (2003), 
para. 12.

(11.) UN Rules for the Protection of Juveniles Deprived of Their Liberty (Havana Rules), 
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Deprivation of Liberty of Children.
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(97.) CRC Committee, “General Comment No. 10,” para. 47.

(98.) See CRC Committee, “General Comment No. 10,” para. 47. See also Committee of 
Ministers of the Council of Europe, “Guidelines of the Committee of Ministers of the 
Council of Europe on Child-Friendly Justice.”

(99.) See CRC, arts. 18 and 5; see also the CRC’s preamble.

(100.) See also Beijing Rules 15.2 and 18.2.

(101.) CRC, art. 40(2)(b)(iii).

(102.) See Salduz; Panovits. This right has recently been incorporated in European Union 
legislation. See Rap and Zlotnik, “Right to Legal and Other Appropriate Assistance for 
Child Suspects and Accused.”

(103.) CRC Committee, “General Comment No. 10,” para. 49.

(104.) T. Liefaard and Yannick Van den Brink, “Juveniles’ Right to Counsel during Police In
terrogations: An Interdisciplinary Analysis of a Youth-Specific Approach, with a Particular 
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Comment No. 10,” paras. 22 and 27.

(106.) CRC Committee, “General Comment No. 10,” para. 50.
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Rights of the Child, Article 40: Child Criminal Justice (Leiden: Martinus Nijhoff Publishers 
2006), 19.

(108.) CRC Committee, “General Comment No. 10,” para. 49.

(109.) Liefaard and Van den Brink, “Juveniles’ Right to Counsel.” Mandatory legal assis
tance, which excludes children from waiving this right, was included by the European 
Commission in its proposal for the EU directive on procedural safeguards for children 
suspected or accused in criminal proceedings; see https://eur-lex.europa.eu/legal-content/ 
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(111.) T. v. the United Kingdom, Application No. 24724/94, Eur. Ct. H.R. (Dec. 16, 1999); 
see also V. v. the United Kingdom, Application No. 24888/94, Eur. Ct. H.R. (Dec. 16, 
1999). See also Kilkelly, “CRC in Litigation under the ECHR,” and Liefaard and Kilkelly, 
“Child-Friendly Justice.”

(112.) T., para. 84.
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(114.) S.C. v. the United Kingdom, Application No. 60958/00, Eur. Ct. H.R. (June 15, 2004), 
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(115.) CRC Committee, “General Comment No. 10,” para. 46 (with reference to CRC Arti
cle 12(2)). See also CRC Committee, “General Comment No. 12: The Right of the Child to 
be Heard,” UN Doc. CRC/C/GC/12 (2009).

(116.) Kilkelly, “CRC in litigation under the ECHR.” See also Liefaard and Kilkelly, “Child- 
Friendly Justice.”

(117.) CRC Committee, “General Comment No. 10,” para. 12.

(118.) CRC Committee, “General Comment No. 10,” para. 46.

(119.) CRC Committee, “General Comment No. 12,” para. 34.

(120.) CRC Committee, “General Comment No. 12,” para. 34.

(121.) CRC Committee, “General Comment No. 12,” paras. 60–61.

(122.) Stephanie Rap, “The Participation of Juvenile Defendants in the Youth Court: A Com
parative Study of Juvenile Justice Procedures in Europe,” PhD diss. (Utrecht University, 
2013); Stephanie Rap, “A Children’s Rights Perspective on the Participation of Juvenile 
Defendants in the Youth Court,” International Journal of Children’s Rights 24, no. 1 
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Justice System,” in International Human Rights of Children, ed. Ursula Kilkelly and Ton 
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(123.) See Liefaard and Kilkelly, “Child-Friendly Justice”
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