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1 Introduction

In 2 0 0 5 , a re f e re ndum w a s h e ld on th e is la nd of C ura ç a o on its future p olitica l
s ta tus . T h e re s ults s h ow e d a p re f e re nce for a n a utonom ous p os ition w ith in
th e K ing dom of th e N e th e rla nds , a nd loca l p oliticia ns cla im e d th a t th e N e th e r-
la nds h a d to coop e ra te w ith re a liz ing th e outcom e of th e re fe re ndum a nd could
not s e t conditions to th e de s ire d cons titutiona l s ta tus of th e is la nd in re la tion
to th e N e th e rla nds . A s urp ris e d D utch s e na tor s ta te d w ith dis m a y th a t ‘th e re
is ta lk of a rig h t to s e lf -de te rm ina tion’ a nd re com m e nde d th a t th e N e th e rla nds
s h ould not a cce p t th e outcom e of th e re f e re ndum .1

P e rce p tions on th e role of th e rig h t to s e lf -de te rm ina tion in th e K ing dom
of th e N e th e rla nds te nd to div e rg e cons ide ra b ly . T h e C h a rte r for th e K ing dom
of th e N e th e rla nds , w h ich re g ula te s th e cons titutiona l re la tions b e tw e e n th e
N e th e rla nds a nd tw o C a rib b e a n C ountrie s , th e N e th e rla nds A ntille s a nd A rub a ,
doe s not m e ntion th e rig h t to s e lf -de te rm ina tion. B ut w h e n th e C h a rte r w a s
p rom ulg a te d in 19 5 4 , it w a s h a ile d a s th e e nd of th e colonia l e ra for th e
K ing dom . S ince th e n, s om e h a v e cla im e d th a t th e rig h t to s e lf -de te rm ina tion
s im p ly doe s not e x is t w ith in th e K ing dom , or th a t it only m e a ns th a t th e
is la nds m a y le a v e th e K ing dom a nd b e com e inde p e nde nt if a nd w h e n th e y
w a nt to. O th e rs s e e it a s a n a b s olute rig h t for th e is la nds to de te rm ine th e ir
cons titutiona l p os ition w ith in th e K ing dom , w h ich th e N e th e rla nds s h ould
s im p ly a cce p t.

In th is s tudy , I w ill look a t w h a t inte rna tiona l la w h a s to s a y a b out s e lf -
de te rm ina tion in a conte x t of de coloniz a tion, in orde r to de te rm ine if – or to
w h ich e x te nt – th e le g a l rule s th a t e m a na te from th is funda m e nta l p rincip le
of th e inte rna tiona l le g a l orde r m ig h t s till h a v e a b e a ring on th e cons titutiona l
re la tions b e tw e e n th e N e th e rla nds a nd th e D utch C a rib b e a n is la nds .

T o ob ta in a v ie w of th e g e ne ra l rule s conce rning de coloniz a tion a nd s e lf -
de te rm ina tion, e s p e cia lly of s m a ll ov e rs e a s te rritorie s w ith a colonia l h is tory
s uch a s th e N e th e rla nds A ntille s a nd A rub a , I h a v e us e d s om e of th e re s e a rch
m e th ods th a t a re com m on in inte rna tiona l le g a l re s e a rch , b y try ing to de duce
rule s of cus tom a ry la w from th e p ra ctice of s ta te s a nd th e org a ns of th e U nite d
N a tions , in com b ina tion w ith s ta te m e nts w h ich could b e ta k e n a s e v ide nce
th a t th is p ra ctice is cons ide re d to b e b a s e d on le g a l rule s . T h is is not a n e x a ct

1 Handelingen I 2 0 0 4 / 0 5 , p . 10 2 9 .
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science, for which reason the reader will often encounter phrases such as
‘probably’, ‘perhaps’ and ‘it could be argued that’.

The first Chapters will outline the development of international law in the
area of decolonization since 1945, from the recognition that all overseas terri-
tories of the W estern states should be ‘decolonized’, to the definition of three
forms of self-government that can be chosen by the ‘colonial peoples’ when
they exercise their right to self-determination. Then it will be discussed whether
this law can or should be applied to the constitutional relations between the
Netherlands, the Netherlands Antilles and Aruba, and if so, which obligations
could be derived from this law. These are the central q uestions this study will
try to answer.

To this purpose, I will describe the historical debate on the nature of the
Kingdom of the Netherlands, especially that part of the debate which took
place in the UN G eneral Assembly. I will also try to categorize the Kingdom
as a form of government, from the perspective of constitutional theory and
international law. Two additional q uestions will be dealt with in the final
Chapters: the right to self-determination of the individual islands of the Nether-
lands Antilles, and the role of this right in the relations with the E uropean
Union. Since these two issues have played a prominent role in the status
debates of recent decades, I consider it useful to see how the answer to the
central q uestion of this study could play a role in these debates.

I have found it necessary to study many of the cases which have been
considered comparable to the Netherlands Antilles and Aruba, because the
legal scholarship is not very developed in this area, and there is little literature
that has extracted general legal rules from the practice of states and the UN

organs. I have looked into a number of precedents that might be important
for the Kingdom of the Netherlands, and I have described some of them at
considerable length, while explaining why they are relevant for the Kingdom
of the Netherlands. The descriptions of these cases are usually entirely based
on existing literature and the UN documents, since I have not been able to visit
most of these islands. But since some of the sources I have used are hard to
come by in most parts of the world, and simply not available in the Dutch
Caribbean, I have included a number of purely descriptive paragraphs for
the benefit of those readers who do not have access to a UN depository library
or such interesting journals as the V ictoria U niv ers ity of W ellington L aw R ev iew .


